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PEEFAOE  TO  SEYEIJ^TH  EDITION 


If  any  excuse  were  needed  for  the  issuance  of  another  edition  of 
this  work,  it  is  believed  that  the  Legislature  has  furnished  it.  The 
very  radical  amendments  recently  enacted,  affecting  the  practice  in 
several  important  proceedings  in  the  Surrogates'  Courts,  to  say 
nothing  of  the  consolidation  of  most  of  the  general  laws  of  the 
State,  has  made  a  new  edition  imperative. 

During  the  past  few  years  the  subjects  treated  of  in  the  text  have 
become  an  important  branch  of  the  law,  the  volume  of  judicial 
business  has  very  greatly  increased  and  the  courts  have  devoted 
much  attention  to  clearing  up  obscurities  never  before  elucidated. 
Some  idea  of  this  may  be  gained  from  the  fact  that  the  notes  con- 
tain over  13,000  citations  of  authorities. 

For  reasons  which  will  appear  obvious,  the  same  section  num- 
bers have  been  retained.  Much  new  matter  has  been  added  to 
the  text  and  in  the  notes  no  space  has  been  spared  in  stating  points 
decided.  The  result  has  been  that  this  edition  is  larger  by  275 
pages  than  any  of  its  predecessors. 

Mention  may  also  be  made  of  the  altered  form  of  the  tables  of 
contents  and  of  cases  cited,  the  schedule  of  general  statutes  which 
have  found  their  way  into  the  Consolidated  Laws,  the  new  prece- 
dents which  have  been  added,  and,  finally,  the  very  material  increase 
in  the  size  of  the  index.  It  should  be  remembered  that  our  en- 
deavor has  been  to  furnish  a  treatise  upon  the  law  as  well  as  the 
practice  of  Surrogates'  Courts,  and  not  merely  a  collation  of  con- 
veniently arranged  adjudicated  cases.  An  effort  has  been  made 
to  explain  and  reason  out  the  problems  with  which  the  practitioner 
is  likely  to  be  confronted,  and  although  no  work  of  this  magnitude 
can  be  wholly  free  of  occasional  error,  painstaking  effort  has  been 
exerted  to  reduce  them  to  a  minimum. 

In  offering  the  following  pages  to  the  public,  therefore,  it  is 
confidently  believed  that  they  will  prove  of  material  assistance, 
not  only  to  the  profession,  but  to  those  upon  whom  the  burden  is 
devolved  of  administering  estates. 

New  Yoek,  Jcmuary,  1910. 
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INTRODUCTION. 


The  courts  of  this  country  which  possess  original  jurisdiction 
of  matters  relating  to  wills  and  the  administration  of  the  estates 
of  deceased  persons,  have  occasion  to  resort  constantly  to  the 
precedents  established  by  the  ecclesiastical  courts  of  England,  to 
whose  jurisdiction  in  such  matters  they  have  succeeded  in  this 
country.  ■^ 

Down  to  a  very  recent  period,  the  ecclesiastical  courts  formed 
a  fundamental  division  of  the  judicial  power  of  England,  dating 
their  origin  from  the  principal  epoch  in  the  history  of  the  origin 
of  English  courts  of  justice- — the  period  from  Edward  I.  to 
Edward  III.  For  a  very  long  time,  both  before  and  after  that 
period,  their  jurisdiction  was  a  subject  of  vehement  dispute  be- 
tween the  clergy  on  the  one  hand,  and  the  parliament  and  law 
courts  on  the  other.  Repeated  instances  of  collision  between  the 
judges  and  the  bishops  as  to  the  extent  of  the  jurisdiction  of  the 
latter  occurred,  and  the  law  courts  frequently  issued  prohibitions 
against  proceeding  in  the  ecclesiastical  courts  with  suits  not  legally 
cognizable  there.  From  time  to  time  the  jurisdiction  of  the  latter 
courts  was  restricted  by  legislation,  until  1857,  when  it  wa^  very 
materially  diminished  by  the  establishment  of  the  courts  of 
probate  and  divorce  and  matrimonial  causes. 

The  ordinary  ecclesiastical  courts  were  the  provincial  or  archi- 
episcopal  courts  of  the  provinces  of  Canterbury  and  York,  being, 
in  the  former  province,  the  court  of  arches,  the  prerogative  or 
testamentary  court  and  the  court  of  peculiars;  and,  in  the  latter 
province,  the  prerogative  or  testamentary  court  and  the  chancery 
court.  There  were  also  diocesan  courts,  the  principal  of  which 
is  the  consistory  court,  which  was  formerly  held  in  the,  cathedral 
or  some  aisle  or  chapel  of  the  cathedral,  the  bishop  presiding,  but 
now  usually  held  by  the  bishop's  chancellor  in  some  convenient 
place  in  the  diocese. 


1  In   an  introductory  note  prefixed  diction  over  the  probate  of  wills  and 

to    the    first   volume    of    his    reports,  the   administration   of   the   estates   of 

the  late  Surrogate  Bradford  has  given  deceased  persons  which  the  reader  will 

a   succinct   and   interesting  sketch   of  find  well  worth  perusal, 
the  origin  of  the  ecclesiastical  juria- 

[cxci] 
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The  prerogative  courts  had  jurisdiction  of  wills  and  administra- 
tions of  personal  property  left  by  persons  having  effects  of  a  cer- 
tain value,  in  the  various  jurisdictions  v?ithin  the  province.  The 
court  of  arches,  so  called  because  anciently  held  in  the  church 
of  Saint  Mary-le-Bow  (S.  Maria  de  Arcubus),  exercised  appellate 
jurisdiction  in  the  province  of  Canterbury,  and  had  also  original 
jurisdiction  in  some  testamentary  matters.  From  this  court  an 
appeal  lay  to  the  judicial  committee  of  the  privy  council. 

There  were  also  the  faculty  court  and  a  court  of  peculiars  of 
the  Archbishop  of  Canterbury,  the  former  having  had  a  voluntary 
or  non-contentious  jurisdiction,  and  the  latter  both  contentious 
and  voluntary  jurisdiction,  in  matters  relating  to  v^ills  and  letters 
of  administration,  though  the  voluntary  jurisdiction  of  the  former 
courts,  and  a  great  part  of  that  of  the  latter,  have  now  been 
abolished. 

In  general,  causes  cognizable  in  the  ecclesiastical  courts  were 
formerly  classified  as  beneficial,  matrimonial,  testamentary,  and 
criminal.  The  jurisdiction  in  testamentary  matters  is  now  trans- 
ferred to  the  probate  courts  and  others.  The  matrimonial  juris- 
diction, except  as  to  granting  marriage  licenses,  is  transferred  to 
the  court  for  divorce  and  matrimonial  causes.  The  jurisdiction 
in  criminal  suits,  including  church  discipline  and  the  correction 
of  offenses  of  a  spiritual  kind,  and  the  beneficial  jurisdiction 
relating  principally  to  ecclesiastical  dues  and  fees,  rights  of  eccle- 
siastical patronage,  validity  of  presentations  to  livings,  and 
dilapidations  of  the  chancel  or  parsonage-house,  are  still  exercised 
by  these  courts. 

As  before  observed,  all  jurisdiction,  both  voluntary  and  conten- 
tious, of  the  ecclesiastical  and  other  courts,  in  testamentary  causes, 
and  with  respect  to  granting  or  revoking  letters  of  administration, 
is  now  taken  away  from  those  courts  and  transferred  to  other 
courts,  of  which  the  principal  is  a  court  of  probate  sitting  in 
London,  having  jurisdiction  throughout  all  England.  Where 
there  is  no  contention  as  to  the  grant  of  probate  or  of  letters  of 
administration,  the  grant  is  in  "  common  form,"  and  is  now  made 
either  in  the  principal  registry  in  London,  or  in  the  district  regis- 
tries throughout  England  and  Wales.  Where  there  is  a  conten- 
tion, the  questions  of  probate  or  grant  of  letters  are  determined 
judicially  in  "  solemn  form  "  in  the  court  of  probate,  except  where 
the  estate  does  not  exceed  a  certain  amount,  in  which  cases  the 
county  courts  exercise  jurisdiction.     The  probate  court  may  try 
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questions  of  fact  itself,  or  may  direct  an  issue  to  be  tried  before 
any  of  the  superior  courts.^ 

In  the  English  colonies  of  America,  the  jurisdiction  of  the  eccle- 
siastical courts  of  the  mother  country  in  testamentary  causes,  etc., 
was  exercised  by  the  tribunals  established  for  ordinary  civil  busi- 
ness, according  to  the  precedents  and  principles  of  the  spiritual 
courts.  In  the  Dutch  colony  of  New  York,  this  jurisdiction  was 
governed  by  the  Dutch  Eoman  law,  the  custom  of  Amsterdam, 
and  the  law  of  Aasdon,  by  a  tribunal  composed  of  members  of  the 
colonial  council;  afterward,  in  1653,  by  the  court  of  burgomasters 
and  schepens;  and  afterward  (1665)  by  the  court  of  orphan 
masters,  and  then  by  the  mayor's  court,  after  the  occupation  of 
the  province  by  the  English.  The  history  of  the  testamentai-y 
courts  of  New  York  since  that  time,  and  the  limitations  of  their 
jurisdiction,  have  been  the  subject  of  careful  examination  by  an 
eminent  judge,  in  a  judicial  proceeding  before  him,  as  surrogate 
of  New  York  county ;  and  the  reader  will  thank  us  for  taking  a 
few  passages  from  his  opinion,  conspicuous  alike  for  profound 
learning  and  gracefulness  of  statement.^ 

After  the  English  occupation,  in  1664,  says  Judge  Daly,  the 
court  of  burgomasters  and  schepens  was  changed  into  the  mayor's 
court,  a  name  by  which  it  was  known  for  one  hundred  and  forty- 
six  years  afterward,  until  the  present  name  was  given  of  the  court 
of  common  pleas.  For  some  years,  under  the  English  rule,  it 
continued  to  exercise  the  same  functions  as  before,  its  proceedings 
being  conducted  in  the  Dutch  language.  The  court  of  orphan 
masters  was  discontinued,  and  the  mayor's  court,  for  a  long 
period  after  its  proceedings  were  conducted  in  the  English  lan- 
guage, exercised  the  same  jurisdiction  in  respect  to  testamentary 
matters  and  estates  of  persons  dying  intestate  within  the  city,  as 
it  or  the  court  of  orphan  masters  had  exercised  previously,  with 
some  modifications  and  restrictions. 

When  the  government  of  the  province  was  committed  to  Gover- 
nor NichoUs,  by  James  II.,  then  Duke  of  York,  a  body  of  laws 
was  framed  for  its  government,  afterward  known  as  "  The  Duke's 
Laws,"  and  this  Code,  with  such  additions  as  were  made  to  it  by 


1  20  &  21  Vict.  e.  77 ;  21  &  22  Id.  c.  Brick's  Estate,  reported  in  15  Abb.  Pr. 
95.    See  Cox's  Institutions,  etc.,  570.  12.    See  also  a  valuable  monograph  on 

2  Opinion  of  Chief  Justice  Chables  the  History  of  the  Judicial  Tribunals 
P.  Daly,  of  the  common  pleas,  acting  of  New  York,  by  the  same  eminent 
surrogate  during  a  vacancy  caused  by  judge,  prefixed  to  E.  D.  Smith's  Com- 
the  death  of  the  incumbent  of  that  of-  mon  Pleas  Reports,  vol.  I. 

fice    (Nov.,   1S62),   in   the   Matter   of 
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the  governor  and  council,  or  at  the  annual  sitting  of  the  court  of 
assize,  the  written  instructions  received  by  the  governors  froim 
tlie  home  government,  the  principles  of  the  common  \a.vr,  together 
"with  certain  usages  and  customs  derived  from  the  Dutch,  con- 
stituted the  law  of  the  province  until  the  sitting  of  the  first 
legislative  assembly  in  1683. 

By  the  Duke's  laws,  a  constable  and  two  overseers  were  re- 
quired to  proceed  to  the  house  of  a  deceased  person,  forty-eight 
days  after  the  death,  and  inquire  respecting  his  estate,  and 
whether  he  had  left  any  will.  They  were  required,  further,  to 
make  an  inventory  of  his  effects,  appraise  the  value,  and  make  a 
return  of  their  proceedings,  under  oath,  to  the  next  court  of 
sessions. 

The  province  was  divided  into  three  ridings,  and  in  each  of 
these  ridings  there  was  a  court  of  sessions,  composed  of  the  jus^ 
tices  of  peace  living  within  the  ridings  which  was  held  twice  a 
year.  The  probate  of  wills,  the  granting  of  administration  in 
cases  of  intestacy,  the  final  accounting  of  executors  and  adminis- 
trators, together  with  such  compulsory  measures  as  were  neces- 
sary to  compel  it,  the  removal  of  executors,  the  distribution  of 
estates,  and  the  appointment  of  gu.ardians,  took  place  in  the  first 
instance  before  the  court  of  sessions,  except  in  the  city  of  New 
York,  where  the  same  jurisdiction  was  exercised  by  the  mayor's 
court.  If  the  estate,  however,  exceeded  £100,  all  proceedings 
upon  the  probate  of  wills,  and  all  records  in  cases  of  administra- 
tion, had  to  be  transmitted,  duly  certified,  to  the  ofiice  of  the 
secretary  of  the  province  in  the  city  of  New  York,  where  they 
were  required  to  be  recorded,  and  where  letters  testamentary  and 
of  administration  in  such  instances,  and  the  final  discharge  of 
executors  or  administrators,  which  was  called  a  quietus,  were 
granted  by  the  governor  under  the  seal  of  the  province.  The 
proof  and  all  proceedings  took  place  in  the  first  instance  before 
the  court  of  sessions  or  the  mayor's  court,  and  the  court  gave  its 
judgment  or  opinion,  which  was  transmitted  to  the  governor  under 
the  certificate  of  one  of  the  justices  and  the  clerk,  and  the  act  of 
the  governor  was  simply  a  formal  ratification  by  the  granting  of 
letters  or  of  discharges.  In  some  instances  the  governor  gave  his 
judgment  upon  the  construction  of  a  will,  and  Governor  Andros 
granted  letters  without  any  proceeding  in  court,  but  these  were 
exceptional  instances  and  of  rare  occurrence.  In  all  proceedings 
"before  them,  the  court  of  sessions  had  the  power  of  granting  a 
rehearing,  or,  as  it  was  called,  a  "  review,"  and  upon  such  review 


Inteoductioit.  cxev 

miglit  in  their  discretion  admit  new  evidence  —  a  power,  however, 
which  was  not  continued  in  the  courts  which  succeeded,  in  1691, 
to  the  civil  jurisdiction  of  these  tribunals.^ 

This  state  of  things  continued  until  1686.  In  the  letter  of 
instructions  transmitted  in  that  year  to  Governor  Dongan.  he  was, 
among  other  things,  directed  to  see  that  the  ecclesiastical  jurisdic- 
tion of  the  Archbishop  of  Canterbury  should  take  place  in  the 
province,  "  as  farr  as  conveniently  may  bee,"  except  the  collating 
of  benefices,  the  granting  of  marriage  licenses,  and  the  probate  of 
wills,  which  were  reserved  to  the  governor ;  and  in  a  similar  letter 
of  instructions  to  Sloughter,  in  1689,  the  ecclesiastical  jurisdic- 
tion of  the  Bishop  of  London,  was  added.^  The  ecclesiastical 
jurisdiction  of  the  Bishop  of  London,  so  far  as  it  related  to  testa- 
mentary matters  or  the  administration  of  the  estates  of  intestates, 
was  limited  to  cases  where  the  effects  of  the  deceased  were  ex- 
clusively within  the  bishop's  diocese,  and  the  jurisdiction  was 
exercised  by  a.  court  held  in  the  diocese  by  the  bishops,  commis- 
sary, or  surrogate;  but  if  the  deceased  had  left  effects  in  more 
than  one  diocese,  then  the  Archbishop  of  Canterbury  had  exclusive 
jurisdiction,  and  the  matter  was  heard  before  his  delegate  in  the 
prerogative  courts,  of  which  there  were  two,  the  prerogative  office 
at  York  and  Canterbury.^ 

After  these  instructions  were  received,  a  change  took  place  in 
the  course  of  procedure.  The  courts  of  sessions  and  the  mayor's 
court  continued  to  exercise  the  same  functions  as  before,  but  the 
governor,  or  the  secretary  of  the  province,  also  took  proof  of  the 
execution  of  wills  and  of  the  inventory  and  appraisement  of  estate ; 
and  in  1691,  under  the  administration  of  Lieutenant-Governor 
Ingoldsby,  a  clause  was  inserted  in  all  letters  testamentary  or  of 
administration,  that  the  granting  of  such  letters,  the  hearing  of 
accounts,  the  reckoning  of  administration,  and  the  granting  of  the 
final  discharge,  belonged  to  the  governor,  and  not  to  any  inferior 
judge.  If  a  will  was  proved  before  a  secretary,  he  annexed  a  cer- 
tificate that  "  being  thereunto  delegated,"  the  will  had  been  duly 
proved  before  him;  and  an  authentication,  in  the  name  of  the 


iThe  Duke's  Laws,  Collection  of  the  Jud.  Trib.  23-30;   2  Rev.  L.  of  1813, 

N.  Y.  Historical  Society,  vol.  I,  315,  app.  V. 

404,  412,  415;  Records  of  Wills  in  N.  23  Col.  Doc.  372,  688,  820. 

Y.  Surrogate's  Office,  lib.  I,   1,  3,   10,  3  Ayliflf's    Parergon    Juris    Canonici 

19,  21,  28,  31,  38,  41,  67,  90,  91,  105,  Anglicana,    192,    534,    London,    1726; 

190,  195,  270,  283,  355,  376,  377,  442 ;  Gibson's    Codex,   465,   471,    472,    478 ; 
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governor,  in  the  form  that  continued  in  u?e  down  to  the  Revised 
Statutes,  that  the  will  had  been  "  proved,  approved,  and  allowed," 
under  the  prerogative  seal,  was  annexed,  and  the  whole  was  re- 
corded in  the  secretary's  office  —  the  validity  of  the  record  being 
attested  by  his  signature.  In  this  way  a  distinct  department  grew 
up  in  the  secretary's  office,  which  took  the  name  of  the  prerogative 
office,  and  the  records,  connected  with  it  the  name  of  the  registry 
of  the  prerogative,  and,  in  1691,  the  whole  became  distinguished 
\>j  the  judicial  appellation  of  the  prerogative  court. ^ 

The  legislative  assembly  which  was  convened  in  1683,  having 
heen  established,  was  again  reinstated  in  1691,  and,  at  its  second 
session,  in  1692,  an  act  was  passed  ^  by  which  it  was  declared  that 
the  probate  of  all  wills  and  letters  of  administration  should  thence- 
forth be  granted  by  the  governor,  or  such  person  as  he  should 
■delegate,  under  the  seal  of  the  prerogative  office ;  that  all  wills  in 
the  counties  of  Orange,  Richmond,  Westchester,  or  Kings,  should 
be  proved  in  ISTew  York  before  the  governor  or  his  delegate,  and 
in  the  remote  counties  in  the  courts  of  common  pleas ^ — -tribunals 
which  had  been  created  in  each  county  by  an  act  of  the  previous 
session ;  and  where  the  proof  was  taken  in  the  courts  of  common 
pleas,  it  was  required  to  be  certified  under  the  hand  of  the  judge 
and  clerk  to  the  secretary's  office  in  JSTew  York,  where  probate  was 
granted.  Where  the  estate  was  under  £50,  the  courts  of  common 
pleas  were  aiithorized  to  admit  the  will  to  probate,  or  to  grant 
letters  of  administration,  and  from  their  decision  an  appeal  was 
allowed  to  the  governor,  or  to  the  person  he  might  delegate  to  act 
for  him.  How  this  jurisdiction  was  then  understood  appears  from 
a  letter  written  the  year  following,  by  Clarkson,  the  secretary  of 
the  province,  to  the  Lords  of  Trade.*  "  The  governor,"  he  says, 
"  discharges  the  place  of  the  ordinary  (the  bishop)  in  granting 
administration  and  in  proving  wills,  and  the  secretary  of  the 
province  acts  as  registrar."  The  secretary  of  the  province  was  an 
officer  independent  of  the  governor,  holding  his  appointment  from 
the  crown,  the  duties  of  which  he  discharged  chiefly  through  a 
depiity.  Governor  Fletcher,  immediately  after  the  passage  of  this 
;act,  in  1692,  appointed  this  deputy  his  delegate,  and  he  took  proof 
■of  wills,  which  were  afterward  approved  and  allowed  in  the  name 
of  the  governor.  In  1702,  Lord  Combury  appointed  as  his  dele- 
,gate  a  Dr.  Bridges,  who  was  afterward  chief  justice  of  the  prov- 

1  Records  of  Wills  in  N.  Y.  Surro-        2  Laws  of  N.  Y.  from  1691  to  1751, 
■gate's   Office  from   1683   to   1690   and    Smith  and  Livingston's  ed.  I,  15. 
1691,  182,  229.  3  Col.  Doc.  IV,  28. 
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ince.  The  proof  of  wills  was  then  taken  before  him,  and  upon 
his  certificate  letters  were  granted  by  the  deputy  secretary  in  the 
name  of  the  governor.  Before  Dr.  Bridges,  also,  executors  and 
administrators  were  sworn  faithfully  to  execute  their  trust;  the 
renunciation  of  executors  was  formally  made  before  him,  and  he 
took  proof  of  inventories.  This  gentleman  was  a  man  of  legal 
acquirements,  and  had  received  in  England  the  degree  of  doctor 
of  laws,  and  he  was  the  first  in  the  province  to  make  use  of  the 
title  of  surrogate,  adding  it  after  his  signature  to  all  documents.-' 
Dr.  Bridges  having  been  appointed  chief  justice,  Cornbury  ap- 
pointed the  deputy  secretary  his  delegate,  and  this  officer,  with 
the  exception  of  a  few  interruptions  or  changes,  continued  to  act 
as  the  governor's  delegate  down  to  the  time  of  the  revolution. 
The  provision  in  the  act  of  1692,  which  required  all  wills  in  the 
counties  named  to  be  proved  in  New  York  before  the  governor  or 
his  delegate,  was  found  to  be  exceedingly  onerous.  Traveling 
then  was  very  different  from  what  it  is  now,  and  to  bring  wit- 
nesses in  all  such  cases  to  l^ew  York  was  attended  with  difficulty 
and  expense.  In  view  of  this  inconvenience,  Cornbury,  acting 
upon  the  previous  precedent  of  Ingoldsby,  and  giving  what  was, 
perhaps,  an  allowable  construction  to  the  act  of  1692,  commis- 
sioned delegates  to  act  for  him  in  all  of  these  counties,  and  at  a 
later  period,  under  future  governors,  delegates  were  appointed  for 
the  more  remote  counties.^  At  the  same  time,  a  local  delegate  was 
appointed  for  the  city  and  county  of  New  York,  distinct  and  apart 
from  the  secretary  of  the  province  or  deputy  secretary,  who  were 
also  commissioned  to  act  as  delegates.  In  fact,  an  attempt  was 
made  to  carry  out,  in  conformity  with  the  instructions  that  accom- 
panied the  governor's  commission,  the  distinct  jurisdictions  in 
England,  by  the  commissary  of  the  bishop  diocesan,  and  the  ordi- 
nary or  delegate  of  the  Archbishop-  of  Canterbury ;  or  what  was 
then  kno%vn  as  the  court  held  by  the  commissary  of  the  bishop, 
and  the  prerogative  court  held  by  the  delegate  of  the  archbishop 
or  metropolitan.^  If  the  deceased  had,  at  the  time  of  his  death, 
effects  in  more  than  one  county,  or  as  the  official  document  expres- 
sed it,  "goods,  chattels,  and  credits  in  divers  places  within  the 
province,"  then  the  governor  exercises  exclusive  jurisdiction.  The 
will  was  proved  before  his  delegate  in  the  prerogative  court.    Let- 


1  Rec.  of  Wills,  VII,   3,  64,  87,  93,  Book  of  Commissions,  III,  473 ;  V,  235, 
129,  169,  212.  412,  418,  420;  VI,  4. 
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ters  were  issued  in  the  name  of  the  governor,  under  the  preroga- 
tive seal,  attested  by  the  signature  of  the  secretary  or  the  deputy 
secretary,  and  the  whole  was  recorded  in  the  registry  of  the  pre- 
rogative court.  If  the  deceased,  however,  had  effects  only  in  one 
county,  then  the  will  was  proved  before  the  local  delegate  of  that 
county.  He  gave  a  certificate  of  the  fact,  and  the  will  was  then 
taken  to  the  registrar's  court,  where  it  was  approved  and  allowed, 
letters  testamentary  were  granted  in  the  name  of  the  governor,  the 
seal  of  the  prerogative  was  affixed,  and  the  whole  was  recorded  in 
the  registry  of  the  court.  Letters  of  administration  could  not  be 
obtained  except  in  the  prerogative  court.-  By  the  act  of  22,  23 
Car.  II  (cap.  10),  administrators  were  required  to  exhibit,  under 
oath,  an  inventory  of  the  personal  estate  of  the  deceased  in  the 
registry  of  the  court  that  granted  letters ;  to  make  a  true  and  just 
accoimt,  also  under  oath,  to  the  court,  of  their  administration,  by 
the  day  fixed  in  their  bonds  which  was  not  less  than  a  year ;  their 
accounts  were  to  be  examined  and  allowed  in  that  court,  and  they 
bound  themselves  to  pay  to  such  persons  as  the  judge  of  that  court 
should  limit  or  appoint.  This  jurisdiction  in  the  colony  was 
vested  in  the  prerogative  court;  executors  and  administrators  ac- 
counted before  it,  and  the  decree  upon  final  distributions  was  made 
there.  It  had  the  power  to  issue  citations  to  compel  the  attend- 
ance of  witnesses,  and  it  heard  appeals,  where  probate  or  admin- 
istration was  granted  by  the  court  of  common  pleas ;  in  addition 
to  which  it  exercised  a  jurisdiction  more  especially  ecclesiastical, 
such  as  the  granting  of  marriage  licenses,  licenses  to  schoolmasters, 
and  in  taking  proof  of  the  due  installation  of  clergymen.  •*■ 

The  delegate  who  represented  the  governor  in  this  court,  or,  as 
he  might  be  called,  the  general  delegate,  was  either  the  secretary 
of  the  province  or  the  deputy  secretary  —  generally  the  latter.  He 
was  empowered  by  his  commission  to  admit  wills  to  probate,  to 
grant  letters  of  administration,  and  for  that  purpose  might  "  affix 
the  prerogative  seal  of  the  province  thereto,  without  any  further 
fiat  or  allowance."  ^ 

No  such  general  powers  were  conferred  on  the  local  delegates. 
They  were  authorized  by  their  commissions  to  take  proof  of  the 
execution  of  any  will  made  by  a  person  residing  in,  their  county. 


1  Eec.   of  Wills  in  N.  Y.   Surr.  Of-  I,  5 ;  Ree.  of  Admin.  I,  2 ;  N.  Y.  Col. 
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to  swe^r  executors  or  administrators  that  they  would  faithfully 
execute  their  trust,  or  that  the  inventories  or  accounts  to  be  ex- 
hibited by  them  in  the  prerogative  court  were  true,  and  to  super- 
vise the  estates  of  intestates.  This  power  of  supervising  the 
estates  of  intestates  was  in  consequence  of  a  clause  in  the  act  of 
1692,  which  provided  that,  where  any  person  died  intestate,  two 
freeholders  of  the  town,  to  be  annually  elected,  should  inquire 
into  the  real  and  personal  estate  of  the  deceased,  and  make  an 
inventory  of  it,  and  return  it,  under  oath,  to  the  person  in  the 
county  delegated  by  the  governor  to  supervise  the  estates  of  intes- 
tates ;  that  the  person  delegated  should  cause  the  goods  and  chattels 
to  be  sold,  retaining  the  proceeds  for  those  who  should  appear  and 
have  a  right  to  claim  them ;  and  that  if  the  deceased  left  orphans, 
and  there  was  no  widow  or  next  of  kin,  the  person  so  delegated 
by  the  governor  shoiild  have  the  administration  and  care  of  the 
intestate's  estate,  and  the  guardianship  of  the  persons  and  estates 
of  the  orphans,  until  they  should  marry  or  reach  the  age  of  twenty- 
one  ;  a  provision  that  was  superseded  and  became  inoperative  by 
subsequent  legislative  enactments. ■*■  With  the  exception  of  this 
provision,  the  powers  of  these  legal  delegates  were  not  much 
greater  in  fact  than  that  of  commissioners  of  deeds  in  our  day. 
They  did  little  else  than  to  administer  formal  oaths,  for  if  any 
contest  arose  upon  the  execution  of  a  will,  it  was  settled  either  in 
the  prerogative  court,  from  which  alone  letters  could  issuci,  or  in 
the  courts  of  record  where  it  had  to  be  proved  in  what  was  called 
the  solemn  form  per  testes^  to  make  it  binding  upon  real  estate. 
At  first,  these  local  delegates  bore  only  the  name  of  delegates,  but 
about  1746  they  began  to  assume  the  title  of  surrogates,  and  were 
so  designated  thereafter  in  their  commissions.  There  were  thus, 
as  in  England,  a  local  and  a  general  tribunal,  with  this  distinc- 
tion, however,  that  the  local  tribunal  here  was  much  more  limited 
in  its  powers;  and,  further,  that  its  judicial  acts,  such  as  taking 
the  proof  of  wills,  had  to  be  approved  and  ratified  under  the  seal 
of  the  prerogative  court. 

In  1743,  an  act  was  passed  for  the  more  speedy  recovery  of 
legacies.  By  this  act  any  person  entitled  to  a  legacy  or  a  residu- 
ary estate  under  a  will,  or  to  any  share  in  the  estate  of  an  intes- 
tate, might  bring  an  action  against  the  exeeutor  or  administrator, 
after  it  became  due,  or,  if  no  time  was  fixed  by  the  will  after  a 
year  has  expired,  to  compel  its  payment,  in  the  supreme  court  or 
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any  court  of  record,  if  it  amounted  to  more  than.  £20,  or  if  under 
that  sum,  in  a  court  of  common  pleas ;  and  if  a  plea  of  want  of 
assets  was  put  in,  the  court  was  empowered  to  appoint  auditors  to 
examine  the  accounts  of  the  executor  or  administrator,  who  were 
to  report  how  the  accounts  stood,  and  what  sum  would  remain 
after  the  payment  of  debts,  and  what  proportion  the  plaintiff  was 
entitled  to.  The  court  was  empowered  to  correct  any  mistakes  or 
errors  in  the  accoiints  reported,  and  for  the  amount  found  to  be 
due  the  plaintifE  had  execution  —  which  act  continued  in  force 
down  to  the  Eevised  Statutes.^  This  act  and  the  general  jurisdic- 
tion exercised  by  the  court  of  chancery  in  such  cases,  furnished  a 
much  more  effectual  remedy  than  the  prerogative  court  could 
afford,  and  the  practice  of  accounting  in  that  court,  therefore,  fell 
into  disuse,  except  when  an  executor  or  administrator  filed  his 
account  with  the  view  o£  obtaining  his  discharge ;  and  in  time  the 
common-law  courts  were  but  rarely  resorted  to,  as  the  remedy  in 
equity  was  more  efficient  and  better  adapted  for  adjusting  the 
rights  of  all  parties. 

I  have  thus  given,  as  far  as  it  is  now  possible  to  ascertain  it,  the 
exact  jurisdiction  exercised  by  the  prerogative  court.  No  minutes 
of  the  sittings  of  this  court,  if  any  were  ever  kept,  or  if  it  ever  had 
any  regular  sittings,  which  I  very  much  doubt,  are  to  be  found.^ 
In  fact,  its  whole  business  was  managed  for  seventy  years  before 
the  revolution,  by  the  secretary  of  the  province  and  his  deputy, 
with  little  interference  on  the  part  of  the  governor,  and  with  but 
little  knowledge  on  their  part  respecting  it.  In  connection  with 
the  registry,  which  the  secretary  claimed  as  a  part  of  his  office, 
everything  was  done  to  keep  the  court  exclusively  under  the  con- 
trol of  this  officer.  It  was  entirely  managed  by  his  deputy,  who 
fulfilled  many  functions,  which  were  so  mixed  up  as  the  acts  of 
one  and  the  same  person,  that  it  was  difficult  even  then  to  distin- 


1  Laws  of  N.  Y.  Smith  &  Living-  court  of  probate,  before  the  1st  of 
ston's  ed.  I,  316;  Street's  N.  Y.  Coun-  May,  1807,  in  pursuance  of  which  the 
cil  of  Revision,  281.  late   Sylvanus   Miller,   who   was   then 

2  The  records  belonging  to  it,  and  surrogate,  went  to  Albany  in  1800, 
everything  appertaining  to  wills  and  and  brought  away  everything  that 
the  administration  of  estates  wers  could  then  be  found.  I  presume  that 
carried  to  Albany  during  the  revolu-  if  any  minutes  had  ever  been  kept  of 
tion,  before  the  evacuation  of  the  city  the  court,  they  would  have  existed 
by  the  American  troops.  An  act  was  then,  and  would  have  been  discovered 
passed  in  1799  (2  Greenleaf's  Law  of  by  Judge  Miller,  as  the  chain  of  rec- 
N.  Y.  420),  directing  the  judge  of  the  ords  now  here,  and  which  he  arranged 
court  of  probate  to  deliver  to  the  sur-  and  classified,  are,  for  the  whole  colo- 
rogate  of  the  city  and  county  of  New  nial  period,  very  complete  and  per- 
York  all  books,  records,  minutes,  docu-  feet. —  Daly,  J. 

ments    and   papers   belonging   to    the 
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guish  the  varied  capacities  in  which,  he  acted.  The  precise  char- 
acter of  his  powers  or  those  of  the  secretary,  together  with  the 
extent  or  nature  of  the  authority  which,  in  virtue  of  the  governor's 
prerogative,  was  vested  in  the  prerogative  court,  were  matters  of 
great  perplexity  then,  and  a  constant  subject  of  complaint  and 
remonstrance.^  One  of  the  last  of  the  secretaries,  Clark,  held  no 
less  than  twelve  distinct  offices,  nearly  all  of  them  conne«3ted  with 
the  administration  of  justice,  and  his  deputy,  Goldsbrow  Banyan, 
who  held  that  office,  with  but  few  interruptions,  from  1Y46  to  the 
revolution,  in  addition  to  acting  as  the  general  assistant  of  his 
principal,  was  examiner  of  the  prerogative  court,  and  the  local 
delegate  for  the  city  and  coiinty  of  ISTew  York,  while  at  the  same 
time  he  fulfilled  the  function  of  general  delegate,  or  as  Gov.  Tryon 
describes  the  office,  acting  as  principal  surrogate.  A  course  of 
management  which  was  designed  to  baffle  all  inquiry  then,  and 
which  succeeded  in  doing  so,^  was  not  very  easy  to  unravel  after- 
ward, and,  therefore,  when  the  revolution  broke  out,  very  con- 
fused ideas  prevailed  as  to  the  nature  of  jurisdiction  of  this  court, 
and  even  as  to  its  name,  being  sometimes  called  the  prerogative 
court,  and  sometimes  the  court  of  probate;  a  confusion  of  names 
which  led  to  the  impression  that  there  were  two  tribunals  before 
the  revolution,  an  impression  which  I  formerly  entertained,* 
whereas  there  was  in  reality  but  one.  The  legislature,  in  1778, 
meant  to  sweep  away  every  authority  vested  in  this  court,  in  virtue 
of  the  prerogative  of  the  colonial  governors,  supposing  it  to  be 
greater  than  it  actually  was,  and  to  constitute  a  court  thereafter  to 
be  held  by  a  single  judge,  having  the  same  jurisdiction  in  testa- 
mentary matters  and  in  cases  of  intestacy,  to  be  knovra.  as  the 
court  of  probates ;  and,  accordingly,  in  an  act  passed  in  that  year, 
it  was  declared  that  the  judge  in  a  court  of  probate  should  be 
vested  with  the  powers  and  authority,  and  have  the  like  jurisdic- 
tion in  testamentary  matters,  which  the  governor  of  the  colony  of 
~Sew  York,  while  it  was  subject  to  the  crown  of  Great  Britain,  had 
and  exercised  as  judge  of  the  prerogative  court,  or  the  court  of  pro- 
bates of  the  colony,  except  the  power  of  appointing  surrogates.* 

From  this  period  to  1789,  this  new  tribunal,  the  court  of  pro- 
bates, continued  to  exercise  the  same  jurisdiction  in  such  matters 


1  See  Gov.  Moore's  Letter  to  the  3  Daly's  Judicia'l  Tribunals  of  N.  Y. 
lords  of  Trade,  and  Gov.  Tryon's  upon  53;  Rec.  of  Com.  V,  70,  412,  418;  VI, 
the  same  subject,  Col.  Doe.  VII,  130,  201. 

187,  283,  323.  *  1  Laws  of  N.  Y.  Jones  &  Varlek's 

2  See  Report  of  the  Lords  of  Trade,  ed.  23. 
N.  Y.  Col.  Doc.  VIII,  413. 
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as  the  prerogative  court  had  done.  The  proof  of  wills,  where  the 
deceased  had  effects  in  more  than  one  county,  was  taken  before 
the  judge  of  that  court,  and  before  the  surrogate  where  the  effects 
were  exclusively  in  one  county ;  and  in  both  cases  the  proof  of  the 
will  was  "  approved  and  allowed "  in  the  name  of  the  people, 
before  the  court  of  probates,  where  it  was  recorded,  and  from 
which  letters  issued  under  the  seal  of  the  court,  attested  by  the 
signature  of  its  clerk.  Letters  of  administration  were  also  granted 
there,  and  all  inventories  were  filed  there.  This  court  held 
stated  sittings,  at  regular  periods  in  different  parts  of  the  State, 
until  1783,  when  it  was  fixed  in  the  city  of  New  York  until 
1787,  after  which  it  was  permanently  removed  to  Albany,  and 
up  to  1797  the  surrogates  of  the  different  counties  continued  to 
exercise  exactly  the  same  powers  which  they  did  before  the  revo- 
lution.-"^ 

In  that  year,  1787,  an  important  change  was  made ;  an  act  was 
passed^  by  which  the  granting  of  probate  and  of  letters  of  admin- 
istration was  taken  away  altogether  from  the  court  of  probates, 
except  in  certain  specified  cases,  and  conferred  upon  the  surro- 
gates of  the  different  counties,  from  whose  decision  in  contested 
cases  an  appeal  was  allowed  to  the  court  of  probates.  This  act 
.  provided  that  the  governor,  with  the  consent  of  the  council  of 
appointment,  should  commission  a  surrogate  for  every  county  in 
the  State,  and  empowered  each  surrogate  to  take  proof  of  the  last 
wills  and  testaments  of  persons  dying  in  his  county,  or  who  was  an 
inhabitant  of  it  if  he  died  from  home,  to  issue  probate  and  grant 
letters  testamentary  thereon,  or  letters  of  administration  with  the 
will  annexed ;  or  where  such  person  died  intestate,  to  grant  letters 
of  administration ;  such  letters  to  issue  in  the  name  of  the  people, 
and  to  be  tested  in  the  name  of  the  surrogate,  and  sealed  with  the 
seal  of  his  office.  This  act  further  provided  that  each  surrogate 
should  record  all  wills  proved  before  him,  with  the  proof  thereof, 
and  all  letters  testamentary  or  of  administration  issued  by  him, 
with  all  things  concerning  the  same,  and  directed  that  when  admin- 
istration was  granted  by  him,  the  inventory  should  be  "  exhibited  " 
in  his  office. 

Where  persons  died  out  of  the  State,  or  within  it  not  being 
inhabitants,  the  act  directed  that  their  v/ills  should  be  proved  be- 

1  Rec.  of  Wills  in  N.  Y.  Surrogate's  Inventories,  1 ;  Eee.  of  Admin.  IV,  V, 

Office,   XXXII,   50,    360;    XXXIII,   2,  VI,  VII. 

19,   59,  316,  421.   438;   XXXIV,   436;  2  2  Laws  of  N.  Y.  Jones  &  Variek's 

XXXV,    290;    XXXVI,    2;    XXXVII,  ed.  71. 
316,  427;  XXXIX,  286,  436;  1  Rec.  ot 
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fore,  or  administration  of  their  personal  estates  should  be  granted 
by,  the  judge  of  the  court  of  probate,  and  in  such  cases  the  inven- 
tory was  "  exhibited  "  in  the  registry  of  that  court.  This  act  also 
gave  the  court  of  probates  authority  to  compel  administrators  to 
account  in  cases  of  intestacy,  to  decree  and  settle  the  order  of  dis- 
tributions after  the  payment  of  debts  and  expenses,  and  to  compel 
the  payment  of  the  amounts  so  decreed.  It  •w&&  empowered,  also, 
to  hear  and  determine  all  causes  touching  any  legacy  or  bequest  in 
any  last  will  and  testament,  payable  out  of  the  personal  estate  of 
the  testator,  and  to  compel  paymeint  of  it.  This  was  a  provision 
virtiially  empowering  the  court  to  call  executors  to  account,  which 
was  an  important  change,  as  before  that  time  probate  or  ecclesi- 
astical courts  had  no  power,  either  by  the  canon  law  or  by  statute, 
to  compel  executors  to  account.-^  Authority  was  also  given  to 
the  court  to  enforce  its  decree  for  payment  of  distributive  shares 
or  bequests  or  legacies,  by  execution  against  the  person,  and  by 
the  twentieth  section  of  the  act  it  was  declared  that  "  the  courts 
of  the  said  surrogate  and  the  said  court  of  probates,  in  the  matters 
submitted  to  their  cognizance,  respectively,  by  this  act,  shall  pro- 
ceed according  to  the  course  of  the  courts  having,  by  the  common 
law,  jurisdiction  of  like  matters." 

In  1786,  the  court  of  probates,  where  the  personal  estate  was 
insufficient  to  pay  debts,  was  empowered  to  order  the  sale  of  the 
real  estate,  and  make  distribution  of  the  proceeds  among  the  cred- 
itors,^ but  when  the  court  was  removed  permanently  to  Albany, 
in  1797,^  it  was  found  very  inconvenient  to  resort  thither  in  all 
cases  for  that  purpose,  and,  accordingly,  in  1797,*  an  act  was 
passed  conferring  this  power  on  the  surrogates  when  the  lands  of 
the  deceased  were  exclusively  in  one  county;  and  by  the  same 
act  they  were  authorized  to  admit  wills  to  probate  and  to  grant 
letters  of  administration  where  persons  died  out  of  the  State,  or 
within  it  not  being  inhabitants. 

In  1801,  the  surrogates  were  clothed  with  the  same  power  as 
the  judge  of  probate,  to  cite  the  administrators  to  account,  to 
decree  distribution,  or  the  payment  of  bequests  and  legacies,  and 
compel  it  by  execution.^  In  1802,  they  were  authorized  to  ap- 
point guardians  for  infants  as  fully  as  the  chancellor  might  do  f 


1  Sparrow  v.  Norfolk,  Noy's  R.  28 ;  5  1  Webster's  Laws,  317,  325;    Sey- 

Gibson's  Codex,  466,  478.  mour  v.   Seymour,  4  Johns.  Ch.  409 ; 

2Greenleaf'8  Laws,  238.  Foster  v.  W'ilber,  1  Paige,  537;  Dakin 

3  3  Greenleaf  s  Laws,  391.  v.  Hudson,  6  Cow.  221. 

4  Laws  of  N.  Y.  1799,  Andrew's  ed.  6  3  Webst.  158. 
724. 
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in  1806,  to  order  the  admeasurement  of  dower  of  lands  within 
their  county,  upon  the  application  of  the  widow,  the  heirs  or  the 
guardians  of  minors;^  in  1807,  to  exercise  powers  as  extensive  as 
the  court  of  probates,  in  ordering  sale  of  lands  for  the  payment 
of  debts  ;^  in  1810,  to  order  the  mortgaging  or  leasing  of  the  land 
of  testators  or  intestates  for  the  payment  of  debts,  where  any 
infants  were  interested;  and  all  these  laws,  whether  relating  to 
the  surrogates  or  to  the  court  of  probates,  were  incorporated  in 
one  general  act  in  the  revision  of  1813,  in  which  act  are  also 
embraced  some  other  general  powers,  such  as  compelling  the  pro- 
duction of  wills,  documents,  or  writings,  the  attendance  of  wit- 
nesses, and  the  power  of  punishing  for  contempt;  and,  by  an  act 
passed  in  the  same  year,  they  were  authorized  to  complete  the 
unfinished  business  that  might  be  left  by  their  predecessor.^ 

In  1819,  they  were  empowered  to  confirm  sales  of  real  estate 
ordered  by  them  for  the  payment  of  debts,  and  to  direct  convey- 
ances to  be  made  by  executors  or  administrators  ;*  and  in  1821, 
to  institute  an  inquiry  respecting  the  personal  estate  of  intestates 
not  delivered  to  the  public  administrator,  or  not  accoimted  for  in 
a  lawful  and  satisfactory  manner  by  the  person  into  whose  hands 
it  was  supposed  to  have  fallen. 

By  the  act  passed  in  1823,  the  court  of  probates  was  abolished. 
Its  appellative  jurisdiction  on  appeal  from  surrogates  was  trans- 
ferred to  the  court  of  chancery,  and  whatever  other  jurisdiction  it 
possessed  was  by  this  act  vested  in  that  court. ^ 

From  1823  to  the  passage  of  the  Revised  Statutes,  the  only  acts 
of  a  general  character  relating  to  surrogates  were  acts  directing 
them  to  record  all  letters  testamentary  and  of  administration,  all 
appointments  of  guardians,  and  all  orders  and  decrees  upon  the 
sales  of  real  estate  made  by  themselves  or  their  predecessors.® 

It  will  be  seen,  as  the  result  of  this  lengthened  examination, 
that  the  powers  conferred  upon  surrogates  were,  from  the  begin- 
ning, carefully  enumerated  in  the  commission  under  which  they 
were  first  appointed,  and  by  subsequent  legislative  acts ;  that  what 
was  not  granted  to  them  was  vested  before  the  revolution,  either 
in  the  prerogative  court,  the  supreme  court,  the  court  of  common 
pleas,  and  the  court  of  chancery,  and  afterward  in  the  court  of 
probates.  That  when  the  prerogative  court  was  abolished,  in 
1778,  its  jurisdiction  in  testamentary  matters  and  in  cases  of  intes- 


1  Id.  316.  4  Laws  of  1819,  214. 

2  5  Id.  138.  ELaws  of  1823. 

3  Laws  of  1813,  139.  6  Laws  of  1828,  136. 
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tacy  was  transferred  to  the  court  of  probates ;  and  that  when  that 
court  was  abolished,  in  1823,  its  jurisdiction  was  vested  in  the 
court  of  chancery.  The  supreme  court  and  the  courts  of  common 
pleas  had,  as  had  been  shown,  under  the  provision  in  the  act  of 
1743,  the  power  of  compelling  executors  or  administrators  to  ac- 
count in  actions  brought  to  recover  legacies  or  distributive  shares, 
and  wills  of  real  estate  were  proved  in  the  supreme  court  or  the 
cami  of  common  pleas  until  the  passage  of  the  Revised  Statutes. 

The  commissioners  who  prepared  the  revision  of  the  statutes 
which  was  adopted  in  1830,  while  proposing  some  substantial 
reforms  in  the  then  existing  law  relating  to  wills  and  the  adminis- 
tration of  estates,  declared  in  their  reports  and  notes,^  that  their 
principal  object  was  "  to  adapt  the  written  law  to  the  actual  exist- 
ing law,  and  where  that  was  settled,  to  express  it  in  intelligible 
language,  and  to  incorporate  provisions  which  should  terminate 
the  uncertainty  that  now  prevails  over  a  large  part  of  the  sub- 
ject." Their  revision,  as  adopted,  formed  almost  a  codification  of 
the  then  existing  law  and  practice  of  surrogates'  courts. 

The  distinction  between  the  procedure  in  cases  of  wills  of  real 
property  and  that  in  cases  of  wills  of  personal  property  was, 
unfortunately,  substantially  preserved,  and  numerous  deficiencies 
were  soon  found  in  the  working  of  the  system.  In  the  year  1837 
the  legislature  adopted  the  very  important  statute  entitled  "An 
act  concerning  the  proof  of  wills,  executors  and  administrators, 
guardians  and  wards,  and  surrogates'  courts,"  commonly  known 
by  practitioners  in  these  courts  as  the  act  of  1837 ;  and  the  extent 
of  the  changes  which  it  made  in  the  system  prescribed  by  the 
Revised  Statutes  is  indicated  by  the  fact  that  its  seventy-seven  sec- 
tions amend  or  repeal  thirty-nine  sections  of  the  Revised  Statutes. 
The  next  statute  of  general  importance  which  should  be  noticed 
is  the  judiciary  act  of  1847,  by  which  the  judicial  system  of  the 
State  was  reorganized,  in  consequence  of  constitutional  changes 
made  by  the  Constitution  of  1846 ;  and  we  should  also  mention, 
from  the  great  importance  of  the  act,  although  applicable  only  to 
the  city  and  county  of  New  York,  the  statute  of  1870,  chapter  359, 
which  considerably  extended  the  powers  and  jurisdiction  of  the 
surrogate's  court  of  that  county. 

In  almost  every  year,  since  the  adoption  of  the  Revised  Statutes, 
other  special  changes  of  greater  or  less  importance  have  been  made 
by  the  legislature,  but  these  changes  have  been  made  to  remedy 


1  Revisers'  Notes,  5  Edm.  Stat.  622. 
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some  supposed  special  defects,  and  without  any  reference  to  the 
system  as  a  whole,  until  the  present  codification  effected  in  1880. 

The  confusion  resulting  from  this  kind  of  fragmentary  legisla- 
tion, during  a  period  of  over  thirty  years,  was  the  occasion  of 
much  complaint  on  the  part  of  the  profession,  and  a  homogeneous 
code  was  urged  upon  the  legislature.  The  first  proposed  revision 
of  the  statutes,  relating  to  the  estates  of  deceased  persons,  was 
prepared  by  the  commissioners  of  the  code,  and  had  the  especial 
attention  of  the  late  Surrogate  Bkadfobd.  This  statute  was  in- 
tended to  be  inserted  in  the  proposed  Code  of  Civil  Procedure, 
and  was  submitted  to  the  legislature  for  that  purpose,  in  the  form 
of  an  appendix  (D)  to  the  draft  of  a  civil  code  for  the  State  of 
]Srew  York,  prepared  by  Messrs.  Field,  ISToyes,  and  Bkadfoed, 
the  commissioners  of  the  codes,  and  published  in  1862.  The  pro- 
posed civil  code,  as  revised,  was  republished  in  1865,  without  the 
appendices. 

In  1870,  the  legislature  authorized  a  new  commission  to  revise 
the  statutes,  whose  report  was  the  basis  of  the  present  Code  of 
Civil  Procedure.  The  second  part  of  the  code,  containing  chapter 
18,  which  relates  to  surrogates'  courts,  etc.,  went  into  effect  on  the 
first  day  of  September,  1880,  and,  as  was  to  be  expected,  has  given 
rise  to  many  questions  of  construction.  But  it  is  matter  for  con- 
gratulation that  simplicity  and  uniformity  have  succeeded  the 
obscurity  and  often  the  contradiction  of  the  former  statutes  relat- 
ing to  proceedings  in  these  courts. 

It  will  be  observed  that  the  new  legislation  has  left  the  jurisdic- 
tion and  powers  of  surrogates'  courts  substantially  where  it  found 
them.  Only  a  few  and  comparatively  unimportant  additions  to 
the  incidental  powers  of  surrogates  are  added  to  those  previously 
existing,  and  these  powers  the  courts  had  already  held  to  be  im- 
plied from  those  expressly  conferred. 

The  chief  feature  of  the  present  code,  in  respect  to  surrogates' 
courts,  is  that  it  assimilates  the  proceedings  in  those  courts  to 
civil  actions,  so  far  as  practicable,  thus  working  an  entire  change 
in  the  practice  in  several  respects. 


CHAPTER  I. 


CONSTITUTION   AND    ORGANIZATION    OF   SURRO- 
GATES' COURTS. 


TITLE  FIEST. 

THE  OOUET  AND  THE  SUSEOGATE. 

The  courts  which,  in  the  United  States,  have  jurisdiction  of 
the  administration  of  the  estates  of  decedents,  and  of  cognate 
subjects,  are  variously  designated  as  Surrogates'  'Courts,  Courts 
of  Probate,  Orphans'  Courts,  or  the  Court  of  the  Ordinary. 
"  The  ordinary  "  was  the  technical  term  adopted  by  the  English 
law  to  designate  the  bishop  of  a  diocese,  when  sitting  as  an 
ecclesiastical  tribunal  in  the  administration  of  the  ordinary 
temporal  jurisdiction  of  his  see;  his  subordinate,  or  deputy,  was 
called  a  surrogate,  to  indicate  that  he  exercised  a  delegated 
power.  In  the  -State  of  New  York,  the  courts  which,  after  some 
intermediate  changes,  have  succeeded  to  the  characteristic  juris- 
diction of  the  ordinary,  respecting  probate  and  administration, 
are  still  termed  Surrogates'  Courts.-' 

§  1.  Creation  of  the  court. —  The  Constitution  of  1846,  which 
remodeled  the  whole  judicial  organization  of  the  State,  super- 
seded the  County  Courts  of  Common  Pleas  and  the  Surrogates' 
Courts,  which  theretofore  existed,  and  provided  for  the  election 
of  a  county  judge  in  each  county,  except  that  of  New  York,  and 
made  it  his  duty  to  hold  the  County  Court,  and  also  to  perform 
the  duties  of  the  office  of  surrogate.  Power  was  reserved,  how- 
ever, to  each  county^  having  over  40,000  population,  to  determine, 
from  time  to  time,  whether  they  would  have  a  separate  officer  to 
perform  the  duties  of  surrogate ;  and  where  such  an  officer  was 
elected,  the  county  judge  was  relieved  from  service  in  the  Sur- 
rogate's Court,  except  when  called  upon  in  an  exigency,  as  here- 

ICons.  L.  1909.  c.  35,  S  2  (formerly  art.   6    (of   1869),   §    15;    art.   6    (of 

Co.   Civ.   Proc,   §   2);    Const.,   art.   6  1894),    §    15;    L.    1847,   c.   276,    §    8; 

(of  1869),  §  27.  L.  1871,  c.  859,  §§  2,  3;  Cons.  L.  1909, 

2  Const.,    art.    6    (of    1846),    §    14;  c.  16,  §  231. 
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after  stated.  The  growtli  of  judicial  business  has  been  such,  that 
in  thirty-one  of  the  sixty-one  counties  of  the  State  this  course  has 
been  adopted,  and  a  distinct  office  of  surrogate  created.* 

The  Constitution  also  provides  that  the  Legislature  may,  on 
application  of  the  board  of  supervisors  of  any  county,  provide 
for  the  election  of  local  officers,  not  exceeding  two  in  any  county, 
to  exercise  the  duties  of  surrogate  or  of  county  judge  respectively.* 
Formerly,  provision  was  made  for  discontinuing  the  separate  office 
of  surrogate,  in  any  county  where  it  has  been  created,  and  merg- 
ing it  again  in  the  office  of  county  judge,  by  a  resolution  of  the 
board  of  supervisors,  when  the  office  of  county  judge  was  vacant, 
to  the  effect  that  thereafter  there  should  be  no  such  separate  officer, 
and  thereupon  the  office  was  to  be  deemed  abolished  from  the  time 
the  office  of  county  judge  was  filled;^  but  that  statute  has  now 
been  repealed.®  The  surrogate  is  elected  by  the  people,  holding 
office  six  years;''  except  in  New  York  county,  where,  since  1890, 
the  term  of  office  is  fourteen  years.*  He  is  a  local  officer,  and, 
except  in  vacation  month,®  is  confined,  in  the  execution  of  his 
duties,  to  the  county  for  which  he  is  elected,  although  his  process 
may  run  throughout  the  State ;  and  he  must  reside  in  the  county 
for  which  he  is  elected.-*^" 

§  2.  Surrogate's  Court  of  New  York  county. —  The  Surrogate's 
Court  of  the  county  of  New  York  is  recognized  by  the  Constitu- 
tion of  1846  as  a  then  existing  court,  and  is  declared  to  remain, 
until  otherwise  directed  by  the  Legislature,  with  its  then  exist- 
ing powers  and  jurisdiction.  Hence  the  office  of  surrogate  of 
New  York  county  is  not  held  under  the  Constitiition,  but  is  a  local 
office  established  especially  for  that  county  under  pre-existing 
laws,  but  recognized  and  continued  by  the  Constitution.^^  By  the 
New  York  City  Consolidation  Act  of  1882,^^  so  called,  the  special 

3  See  as  to  Steuben  county,  L.  1883,  8  L.  1890,  c.  329 ;  L.  1892,  c.  642,  §  1. 

«.  309.  9  Co.  Civ.  Proe.  §  2505. 

4Const.,   art.    6    (of    1846),    §    15;  10  1  R.  S.  101,  §  11 ;  L.  1892,  e.  618, 

art.    6    (of    1869),    §    16;    art.    6    (of  §  3. 

1894),  §  16.  11  People  v.  Carr,  86N.  Y.  512,  affg. 

5L.  1871,  c.  859,  §  6.   As  to  Niagara  25  Hun,  325. 

county,   see  L.   1894,  c.   109.  12  L.  1882,  e.  410.      By  this  statute 

6  Cons.  L.  1909,  c.  16,  §  261.  certain  of  the  incorporated  acts  were 

TL.  1871,  c.  859,  §5;  L.  1892,  c.  686,  reproduced  in   the  exact  language  of 

§   220;    Cons.   L.   1909,   u.    16,    §   230.  their   originals,    others    were    slightly 

An  election   to   fill   a  vacancy  before  modified;  but  it  was  not  the  intention 

expiration  of  term,  in  counties  other  of  the  Legislature,  as  declared  by  the 

than  New  York  and  Kings,  is  to  be  act   itself,   to   make    any   new   enact- 

for  full  term  of  six  years    (L.   1886,  ment,  or  to  repeal,  modify,  amend,  or 

c.  164;   Cons.  L.  1909,  c.   16,  §  230),  supersede   the   substance   of   any   pro- 

and  not  merely  for  the  unexpired  term  visions     of     the     incorporated      acta 

(People  V.  Townsend,  102  N.  Y.  430).  (§  2143). 
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and  local  laws  affecting  public  interests  in  IsTew  York  city  were 
brought  together  in  a  single  statute;  among  which  special  and 
local  laws  were  those  relating  to  the  surrogate  and  the  Surro- 
gate's Court  of  that  city  and  county.-^® 

Since  January  1,  1893,  the  Surrogates'  Court  of  the  city  and 
county  of  New  York  consists  of  two  surrogates.  By  L.  1892, 
c.  642,  provision  was  made  for  the  election  of  an  additional  sur- 
rogate for  New  York  county;  and  such  officer  was  accordingly 
elected  in  November,  1892.  His  oflBcial  designation  is  that  of 
Surrogate,  the  word  additional  being  no  part  of  his  title.  "All 
the  powers  conferred  by  law  upon  the  surrogate  of  the  city  and 
county  of  New  York  may  be  exercised  by  either  of  the  surrogates 
of  said  city  and  county."  -^^ 

§  3.  In  new  or  altered  counties — In  case  of  the  erection  of  a 
new  county  or  the  transfer  of  territory  from  one  county  to  another, 
provision  is  made  for  the  creation  of  a  Surrogate's  Court  for  the 
new  county. -"^^  Where  a  special  proceeding  is  pending  in  a  Surro- 
gate's Court,  whose  jurisdiction  to  entertain  the  same  is  taken 
away,  or  in  consequence  of  the  erection  of  a  new  county,  or  alter- 
ing the  territorial  limits  of  a  county,  it  must  be  transferred  by 
order  of  the  court  in  which  it  is  pending,  to  the  Surrogate's  Court 
having  jurisdiction ;  and  the  latter  court  has  the  same  jurisdiction, 
power,  and  authority  with  respect  thereto,  which  the  former  court 
would  have  had,  if  the  territorial  limits  of  its  county  had  not  been 
changed.^® 

§  4.  Official  designations — The  separate  officer  elected  to  per- 
form the  duties  of  the  office  of  surrogate,  is,  by  the  present  Consti- 
tution, expressly  denominated  the  surrogate;  and  the  same  desig- 
nation has  been  conferred  upon  him  by  statute."  Where  the 
county  judge  is  also  surrogate,  he  is  to  be  designated,  when  re- 

13  Id.,  §  1178.  This  act,  so  far  as  vision  of  the  Code  is  substantially  the 
it  relates  to  surrogates  and  their  same  as  L.  1870,  c.  20,  §  1  (amend- 
courts,  was  not  repealed  by  the  Greater  ing  L.  1843,  e.  177,  §  4),  and  section  2 
New  York  Charter.  See  L.  1897,  c.  of  the  act  of  1S70.  See  Matter  of 
378,  §§  1608,  1609;  L.  1901,  c.  466.        McGuiness,    13   Misc.   714;    35    X.   Y. 

14  Co.  Civ.  Proe.,  §  2504.    Vacancies    Supp.  820. 

occurring  otherwise  than  by  expira-  18  Co.  Civ.  Proc,  §  2480.  The  juris- 
tion  of  the  official  term,  by  the  ef-  diction  of  the  surrogate  of  West- 
fluxion  of  time,  or  by  the  disability  of  Chester  county  remains  unaffected  by 
age,  the  office  is  to  be  filled  in  the  the  annexation  of  a  part  of  the  county 
same  manner  as  vacancies  in  the  to  the  city  of  New  York,  by  virtue  of 
office  of  a  Supreme  Court  judge,  L.  1895,  c.  934.  (Matter  of  McKeon, 
under  section  9  of  article  6  of  the  20  Misc.  464;  58  N.  Y.  Supp.  589  ) 
Constitution  (L.  1892,  e.  642,  §  2).  17  L.  1847,  c.  276,  §  14;  Cons.  L. 
See  art.  6  (Const.  1894),  §§  4.  15.  1909,  i;.  16,  §  230.     The  somewhat  ob- 

15  Co.  Civ.  Proc,  §  2470.     This  pro-  scure    provision    of   L.    1871,    c.    859, 
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ferred  to  in  that  capacity,  the  surrogate  of  the  county,  without 
any  addition  referring  to  his  office  as  county  judge. ^*  Other  offi- 
cers who  exercise  the  power  of  a  surrogate,  in  certain  contingen- 
cies hereafter  referred  to,  are  designated  "  special  surrogates  "  and 
"  acting  surrogates."  Pursuant  to  the  permission  granted  by  the 
Constitution,  the  Legislature  has  provided  for  the  election,  in  cer- 
tain counties,  of  "  local  officers  "  to  discharge  the  duties  of  surro- 
gate, or  of  county  judge  and  surrogate,  in  cases  of  the  inability,  or 
a  vacancy  in  the  office,  of  the  latter.  The  statute  provides  that 
such  an  officer,  so  elected,  may,  when  acting  as  surrogate,  be  desig- 
nated the  "  special  surrogate  "  of  his  county.-^"  Where  an  officer, 
other  than  the  surrogate,  e.  g.,  the  district  attorney,  acts  as  sur- 
rogate in  a  case  prescribed  by  law,  he  must  be  designated  by  his 
official  title,  with  the  addition  of  the  words,  "  and  acting  surro- 
gate." ^^  Where  the  Supreme  Court,  in  ITew  York  and  Kings 
counties,  exercises  the  jurisdiction  of  surrogate,  the  proceedings 
are  entitled  in  the  court,^-^  and,  of  course,  no  special  designation  is 
added.  There  remains  the  case  of  temporary  appointment,  by  a 
board  of  supervisors,  of  a  person  to  act  as  surrogate  where  that 
officer  is  disabled. ^^  As  such  a  person  is  not  "  an  officer  "  who 
"  acts  as  siirrogate,"  the  statute  appears  to  make  no  provision  for 
an  official  designation  in  his  case;  so  that,  doubtless,  his  proper 
title,  while  he  continues  to  act,  is  "  surrogate  "  without  additions. 
The  language  of  the  Code,  which  requires  a  petition  in  some  in- 
stances to  be  presented  to  the  "  Surrogate's  Court,"  and  then  con- 
fers power  upon  "  the  surrogate  "  to  act  upon  the  petition,  while 
the  decree  or  order  made  is  spoken  of  as  that  of  the  Surrogate's 
Court,  does  not,  we  think,  indicate  that  a  distinction  was  intended 
to  be  made  between  the  powers  of  a  surrogate,  and  the  powers  of 
a  court,  at  least  none  such  as  could  raise  a  question  of  jurisdiction. 

§  5.  Seal  of  court —  The  Surrogate's  Court  has  a  seal,  of  which 
the  surrogate  has  charge.^^  A  description  of  the  seal  is  required 
to  be  deposited  with  the  secretary  of  state,  and  provision  is  made 
by  statute  for  a  new  seal  when  the  old  one  is  unfit  for  use.^*  When- 
ever any  other  officer  acts  as  surrogate,  he  uses  the  surrogate's  seal. 

§  7,  that  the  "  separate  officers  elected  20  Co.  Civ.  Proc,  §  2483. 

to  perform  the  duties  of  the  office  of  21  Co.  Civ.  Proc,  §  2490. 

surrogate  under  the  fifteenth  and  six-  22  Co.  Civ.  Proc,  §  2492. 

teenth  sections  of  article  6  of  the  Con-  23  Co.  Civ.  Proc,  §  2507. 

stitution,    shall    be    denominated    the  24  Cons.  L.  1909,    c.  16,    §  245;    id. 

surrogates  of  the  respective  counties,"  c.  35,   §   29    (formerly  Co.  Civ.  Proc, 

was  repealed  by  L.  1880,  c.  245.  §§  27,  30). 

38  Co.  Civ.  Proc,  §  2483. 

19  Co.  Civ.  Proc,  §  2483;  L.  1851,  c 
108,  §  1;  Cons.  L.  1909,  c.  IG,  §  230. 
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We  have  already  seen  that  where  the  proceeding  is  in  the  Supreme 
Court,  the  seal  of  that  court  is  to  be  us^ed. 

§  6.  Time  and  place  of  holding  court. —  The  Surrogate's  Court 
is  always  open  for  the  transaction  of  any  business  within  its 
powers  and  jurisdiction.^^  There  are  no  stated  terms  in  these 
courts  f^  except  in  New  York  county,  the  surrogates  of  which  are 
required,  from  time  to  time,  to  appoint  times  of  holding  terms  of 
the  Surrogate's  Court  for  the  trial  of  probate  proceedings  and  for 
hearing  of  motions  and  other  chamber  business,  prescribing  the 
duration  of  such  terms  and  assigning  the  surrogate  to  preside  and 
attend.  Two  or  more  terms  may  be  appointed  to  be  held  at  the 
same  time ;  the  teitn  held  at  chambers  is  to  dispose  of  all  business 
except  contested  probate  proceedings,  which  latter  are  to  be  dis- 
posed of  at  a  trial  term.  Provision  is  made  for  the  publication 
of  the  appointments  of  terms  and  assignments  of  surrogates  to 
hold  them.^'^  In  counties  in  which  the  coimty  judge  is  also  surro- 
gate, the  Surrogate's  Court  is  held  at  the  times  and  places  of  hold- 
ing the  County  Court.^*  The  statute  further  provides  that,  unless 
prevented  by  sickness  or  other  unavoidable  casualty,  the  surrogate 
must  attend  at  his  office  on  Monday  of  each  week,  except  during  the 
month  of  August,  or,  where  Monday  is  a  public  holiday,  on  the  fol- 
lowing Tuesday,  to  execute  the  duties  imposed  upon  him.  "  But  the 
surrogate  of  any  county  may,  by  an  instrument  in  writing,  under 
his  hand,  filed  in  the  office  of  the  clerk  of  the  county,  at  least  twenty 
days  before  the  first  of  January,  in  any  year,  designate  a  day  of 
the  week,  other  than  Monday,  on  which  he  will  attend  at  his  -office, 
or  a  month,  other  than  August,  during  which  he  will  be  absent 
therefrom,  or  both,  during  that  year ;  and  where  the  county  judge 
is  also  surrogate,  he  is  not  required  to  attend  at  his  office  on  any 
day  when  the  County  Court  or  Court  of  Sessions  is  sitting.  The 
surrogate  must  also  execute  the  duties  of  his  office,  at  such  other 
times  and  places,  within  his  county,  as  the  public  convenience 
requires."  ^  Any  surrogate,  during  his  designated  vacation- 
month,  "  may  sign  decrees,  letters  testamentary,  of  administration 
and  guardianship  and  orders,  wherever  he  shall  be  passing  such 
vacation  within  the  State."  ^^ 


25  Co.  Civ.  Proe.,  §  2504 ;  Gilman  v.  29  Co.  Civ.  Proc,  §  2505 ;  People  v. 
Oilman,  1  Redf.  354;  38  Barb.  364.  Supervisors,  etc.,  34  Hun,  599. 

26  Western  v.  Romaine,  1  Bradf .  37.  30  Co.  Civ.  Proc,  §  2505,  as  amended 
See  as  to  Wayne  County,  L.  1903,  c.  1892.  Before  this  amendment,  only 
457,  §  1.  the  surrogate  of  New  York  could  so 

27  Co.  Civ.  Proc,  §  2504.  sign  outside  his  own  county. 

28  Co.  Civ.  Proc,  §  2506. 
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TITLE  SECOND. 

DISQUALIFICATION  OF  SUEEOGATE. 

§  7.  General  disqualifications —  The  surrogate  is  a  judge'^  of  a 
court  of  reeord.^^  Besides  his  disability  to  act,  by  reason  of  sick- 
ness, absence,  or  lunacy,  he  is  subject  to  the  general  disqualifica- 
tions of  a  judicial  officer.^*  Accordingly  it  has  been  held  that  a 
surrogate  is  disqualified  to  make  an  order  for  the  sale  of  a  testa- 
tor's real  estate  to  satisfy  a  judgment  recovered  against  the  execu- 
tors, in  an  action  in  which  he  was  the  creditor's  attorney,  although 
the  relation  of  attorney  and  client  has  ceased  more  than  four  years 
before  the  application.^* 

A  surrogate  cannot,  of  course,  act  as  an  attorney  or  counselor 
in  his  own  court,  or  in  a  cause  originating  therein,  or  in  a  special 
proceeding  which  has  been  before  him  in  his  ofiicial  character. 
Nor  can  his  law  partner  or  any  person  connected  in  law  business 
with  him,  practice  or  act  as  attorney  or  counselor  in  his  court 
or  in  a  cause  originating  therein.  He  is  not  allowed  to  demand  or 
receive  any  compensation  for  giving  advice  in  a  matter  before  him, 
or  which  he  has  reason  to  believe  will  be  brought  before  him  for 
decision,  or  for  preparing  a  paper  or  other  proceeding  relating  to 
such  a  matter.^" 


31  Co.  Civ.  Proc,  §  3343,  sutd.  3.  himself  for  such  services  performed  as 
But  he  is  not  a  "  justice  or  judge "  attorney,  and,  after  exercising  such 
within  the  constitutional  provision  jurisdiction,  continued  to  act  as  at- 
that  a  judge  or  justice  cannot  hold  torney  of  record  in  litigation  brought 
office  "  longer  than  until  and  includ-  by  the  executor  in  adj  oining  counties, 
ing  the  last  day  of  December  next  was  held  to  be  disqualified,  and  his 
after  he  shall  be  seventy  years  of  decree  passing  the  account  declared 
age."  (People  V.  Carr,  100  N.  Y.  236.)  void.  (Wigand  v.  Dejonge,  8  Abb. 
Query,  whether  this  is  so  with  regard  N.  C.  260.)  A  surrogate  with  whom, 
to  the  surrogates  of  New  York  county,  pending  a  probate  contest,  the  funds 
whose  "  disahility  of  age "  is  pro-  of  the  estate  are  deposited  by  stipula- 
vided  for  by  L.  1892,  c.  642,  §  2.  tion  of  the  parties  to  abide  the  result, 

32  Cons.  L.  1909,  c.  35,  §  2  (formerly  has  not  a  disqualifying  interest. 
Co.  Civ.  Proc,  §  2).  (Matter  of  Hancock,  91  N.  Y.   284.) 

33  Cons.  L.  1909,  c.  35,  §  15  (for-  He  is  not  disqualified  to  pass  upon  the 
merly  Co.  Civ.  Proc,  §  46 ) .  probate  of  a  will  by  the  fact  of  a  gift 

34  Darling  v.  Pierce,  15  Hun,  542.  to  a  church  of  which  he  is  warden. 
See  Matter  of  Ryers,  72  N.  Y.  1 ;  Mat-  and,  it  seems,  he  is  competent  to  en- 
ter of  Manufacturing  Co.,  77  id.  101.  tertain  probate  proceedings  though 
A  surrogate  who,  before  his  election,  his  wife  is  a  legatee,  where  her  legacy 
had  given  general  legal  advice  to  an  fails  by  reason  of  her  being  a  sub- 
executor  as  to  his  rights  and  duties  as  scribing  witness.  (Hopkins  v.  Lane, 
such,  and  performed  other  legal  aer-  6  Dem.  12.)  See  Matter  of  Van 
vices   for   him,    and    appeared   as   his  Wagonen,  69  Hun,  365. 

attorney  in  foreclosure  suits  brought  35  Cons.  L.  1909,  «.  35,  §§  17,  18,  19 

by  him  as   such,  and  who,   after   his  (formerly   Co.   Civ.  Proc,   §§   49,   50, 

election,  assumed  jurisdiction  as  sur-  51).     As  Surrogates'  Courts  were  not 

rogate  over  the  executor,  and   settled  courts  of  record  until  1877,  it  may  be 

the  accounts,  embracing  payments  to  a  question  whether  the  surrogates  of 
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§  8.  Particular  disqualification — The  statute  particularly  pro- 
vides that  a  surrogate  shall  not  be  counsel,  solicitor,  or  attorney  in 
a  civil  action  or  special  proceeding,  for  or  against  any  executor, 
administrator,  temporary  administrator,  testamentary  trustee, 
guardian,  or  infant,  over  whom  or  whose  estate  or  accounts  he 
could  have  any  jurisdiction  by  law.^®  So  he  is  disqualified  from 
acting  upon  an  application  for  probate  or  for  letters  testamentary, 
or  letters  of  administration,  in  any  case  whei'e  he  is,  or  claims  to 
be,  an  heir  or  one  of  the  next  of  kin  to  the  decedent,  or  a  devisee  or 
legatee  of  any  part  of  the  estate ;  or,  where  he  is  a  subscribing  wit- 
ness, or  is  necessarily  examined  or  to  be  examined  as  a  witness,  to 
any  written  or  nuncupative  will ;  or,  where  he  is  named  as  exec- 
utor, trustee,  or  guardian,  in  any  will  or  deed  of  appointment 
involved  in  the  matter.^^  Beyond  these  particularly  defined  dis- 
qualifications the  surrogate  has  a  discretion  whether  or  not  he  will 
act  in  a  particular  case,  and,  in  general,  the  appellate  court  will 
not  interfere  with  the  exercise  of  that  discretion.^* 

§  9.  Waiver  of  disqualification. —  The  last  above-mentioned  dis- 
qualifications cannot  be  waived ;  but  "  an  objection  to  the  power  of 
a  surrogate  to  act,  based  upon  a  disqualification  established  by 
special  provision  of  law,  other  than  one  of  those  enumerated  in  the 
last  section  (2496),  is  waived  by  an  adult  party  to  a  special  pro- 
ceeding before  him,  unless  it  is  taken  at  or  before  the  joinder  of 
issue  by  that  party ;  or,  where  an  issue  in  writing  is  not  framed, 
at  or  before  the  submission  of  the  matter  or  question  to  the 
surrogate."  ^^     

New  York,  Kings,  and  Erie  counties  substantially    2    R.    S.    79,    §    48,    as 

were  subject  to  tiie  constitutional  pro-  amended  L.   1830,  c.  320,   §    19.     See 

vision  adopted  in  1869   (art.  6,  §  21),  Cornwell  v.  Wooley,  1  Abb.  Ct.  App. 

to  the  efTect  that  no  "  judge  of  a  court  Dec.  441. 

of  record  in  the  cities  of  New  York,  38  In  Matter  of  Newcombe    (45    St. 

Brooklyn,  or  Buffalo  shall  practice  as  Eep.    806:    18    N.    Y.    Supp.    549),    a 

an  attorney  or  counselor  in  any  court  party  filing  objections  to  the  probate 

of  record    in    this     State,    or    act    as  of  a  will,  moved  to  have  the  matter 

referee."      But    by    the    present    Con-  sent  to  the  Common   Pleas   for   trial 

stitution    (art.    6,    §    20,    adopted   in  before    a    jury,    upon    the    allegation 

1894 ) ,  no  surrogate  "  hereafter  elected  that    the    surrogate    was    a    personal 

in  a  county  having  a  population   ex-  friend  of  decedent  and  of  the  principal 

ceeding  1211,000"  may  practice   as  an  beneficiary  under   the   will;    that  the 

attorney  or  counselor  in  any  court  of  trial  would  require  the  examination  of 

record  in  the  State,  or  act  as  referee,  many   witnesses;    that    the   testimony 

The  surrogate  of  Monroe  county  is  ex-  would  be  conflicting,  and  consequently 

pressly  disqualified  by  Co.  Civ.  Proc,  a  jury  trial  was  necessary.     Held,  that 

§  2495.  the   surrogate's   denial  of  the  motion 

As  to  the  surrogate  of  Westchester  was  a  matter  of  discretion,  with  which 

county,  see  Brown  v.  Brown,  64  App.  the  general  term  would  not  interfere. 

Div.  544 ;  72  N.  Y.  Supp.  309 ;  Matter  39  Co.    Civ.   Proc.    §   2497,   substan- 

of  Silkman,  88  App.  Div.  102.  tially  following  2  R.  S.  276 ;  L.  1844, 

36  Co.  Civ.  Proc,  §  2495.  c.  300,  §  6. 

37  Co.   Civ.  Proc,   §   2496,  following 
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TITLE  THIRD. 

StrSSTITUTES  FOE  STJEEOGATE,  IN  CASE  OF  VACANCY  IN  OFFICE,  DIS- 
ABIEITY,  OE  DISQUALIFICATION. 

§  10.  Vacancy  or  disability  in  counties  other  than  New  York. — 
Tlie  Code  provides  that  "  where,  in  any  county,  except  New  York, 
the  office  of  surrogate  is  vacant;  or  the  surrogate  is  disabled,  by 
reason  of  sickness,  absence,  or  lunacy;  and  special  provision  is 
not  made  by  law  for  the  discharge  of  the  duties  of  his  office  in 
that  contingency,  the  duties  of  his  office  must  be  discharged,  until 
the  vacancy  is  filled  or  the  disability  ceases,  as  follows:  1.  By 
the  special  surrogate.  2.  If  there  is  no  special  surrogate,  or  he 
is  in  like  manner  disabled,  or  is  precluded  or  disqualified,  by  the 
special  county  judge.^"  3.  If  there  is  no  special  county  judge,  or 
he  is  in  like  manner  disabled,  or  is  precluded  or  disqualified,  by 
the  county  judge.  4.  If  there  is  no  county  judge,  or  he  is  in  like 
manner  disabled,  or  is  precluded  or  disqualified,  by  the  district 
attorney."  *^ 

It  is  also  provided,  that  "  in  any  county,  except  New  York,  if 
the  surrogate  is  disabled,  by  reason  of  sickness,  and  there  is  no 
special  surrogate,  or  special  county  judge  of  the  same  county,  the 
board  of  supervisors  may,  in  its  discretion,  appoint  a  suitable  per- 
son, to  act  as  surrogate,  until  the  surrogate's  disability  ceases ;  or 
until  a  special  surrogate  or  a  special  county  judge  is  elected  or 
appointed."  *^ 

§  11.  Disqualification  in  counties  other  than  New  York. —  In 
case  the  surrogate  of  any  county,  except  New  York,  is  precluded 
or  disqualified  from  acting  with  respect  to  any  particular  matter, 
his  jurisdiction  and  powers  with  respect  to  that  matter  vest  in  the 
several  officers  designated  above,  in  the  order  named.  "  If  there  is 
no  such  officer  qualified  to  act  therein,  the  surrogate  may  file  in  his 
office  a  certificate  stating  that  fact ;  specifying  the  reason  why  he 
is  disqualified  or  precluded,  and  designating  the  surrogate  of  an 
adjoining  county,  other  than  New  York,  to  act  in  his  place  in  the 
particular  matter.     Thereupon  the  surrogate  so  designated  has, 

40  See  Matter  of  Frye,  48  St.  Eep.    contempt  may  issue.     ( People  v.  Petty, 
-  572 ;  20  N.  Y.  Supp.  588.  32  Hun,  443.') 

41  Co.  Civ.  Proc,  §  2484.  "  Before  42  Co.  Civ.  Proc,  §  2492.  "A  person 
such  an  officer  is  entitled  to  act,  proof  so  appointed  must,  before  entering 
of  his  authority  to  act,  as  prescribed  upon  the  execution  of  the  duties  of  his 
in  section  2487,  must  be  made."  (Id.)  office,  take  and  file  an  oath  of  office. 
For  definition  of  "  disability,"  see  Co.  and  give  an  official  bond,  as  prescribed 
Civ.  Proc,  §  3343,  subd.  15.  The  dis-  by  law,  with  respect  to  a  person  elected 
trict  attorney  so  acting  may  issue  to  the  office  of  surrogate."  (Id.) 
citations  upon  which  attachments  for 
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with  respect  to  tliat  matter,  all  the  jurisdiction  and  powers  o£  the 
surrogate  mating  the  designation,  and  may  exercise  the  same  in 
either  county."  *^ 

§  12.  Vacancy,  disability,  or  disqualification  in  New  York  county. 
—  Special  provision  is  made  for  cases  of  vacancy  in  the  office  of 
surrogate  in  the  county  of  New  York,  and  for  cases  of  the  disabil- 
ity or  disqualification  of  the  surrogates  of  that  county.  The  Su- 
preme Court,  at  a  sipecial  term  thereof,  must  exercise  all  the 
powers  and  jurisdiction  of  the  Surrogate's  Court  where  the  surro- 
gate is  precluded  or  disqualified  from  acting,  with  respect  to  a 
particular  matter.  Where  the  office  of  surrogate  is  vacant,  or  the 
surrogate  is  disabled  by  reason  of  sickness,  absence,  or  lunacy,  it 
must  exercise  all  the  powers  and  jurisdiction  of  that  court  until 
the  vacancy  is  filled,  or  the  disability  ceases,  as  the  case  may  be.** 

§  13.  Vacancy,  etc.,  in  Kings  county. —  Since  the  amendments 
of  18&3,  sections  2485,  2486,  2487,  and  2492  are  no  longer  ap- 
plicable to  the  surrogate  of  Kings  county;  and  vacancies  in  the 
office,  and  the  disability  of  the  surrogate  to  discharge  his  official 
duties,  are  provided  for  under  section  2484,  applicable  to  surro- 
gates of  other  counties  except  New  York  It  is  provided,  how- 
ever, in  the  case  of  Kings  county,  that  in  any  proceeding  in  its 
Surrogate's  Court,  before  either  of  the  officers  authorized  by  sec- 
tion 2484  to  discharge  the  duties  of  the  office  of  surrogate  of  such 
county  for  the  time  being,  if  an  issue  is  joined  or  a  contest  arises 
either  on  the  facts  or  the  law,  such  officer,  in  his  discretion,  may, 
by  order,  transfer  such  cause  to  the  Supreme  Court,  to  be  heard 
and  decided  at  a  special  term  thereof,  held  in  such  county.*^ 

43  Co.  Civ.  Proe.,  §  2485.  Hun,  413;  6  T.  &  C.  57.     Chapter  311 

44  Co.  Civ.  Proc,  §  2486.     Prior  to    of  L.  1879  is  to  the  same  effect  as  this 
1896    (L.   1895,  c.  946)    the   Court  of    section  of  the  Code. 

Common  Pleas  was  required  to  exer-  45  Co.  Civ.  Proc,  §  2484,  as  amended 
cise  the  powers  of  the  surrogate,  in  1893 ;  which  is  an  adoption  of  the  pro- 
case  of  his  disqualification,  whether  vision  of  L.  1884,  e.  490,  §§  1,  2,  4. 
the  proceeding  was  commenced  before  "A  certified  copy  of  such  order,  to- 
or  after  the  adoption  of  the  Code,  gether  with  the  appropriate  certificate 
(Matter  of  Oilman,  42  St.  Rep.  474;  or  certificates  of  the  authority  of  the 
17  N.  Y.  Supp.  494.)  Before  the  officer  to  act  as  surrogate,  shall  be 
adoption  of  the  eighteenth  chapter  of  sufficient  and  conclusive  evidence  of 
the  Code  of  Civil  Procedure,  the  Su-  the  jurisdiction  and  authority  of  the 
preme  Court  might  issue  a  commis-  Supreme  Court  in  such  matter  or 
sion  empowering  a  suitable  person  to  cause.  After  a  final  order  or  decree 
act  as  siirrogate  in  case  there  was  no  is  made  in  the  matter  or  cause  so 
person  capable  of  acting.  (L.  1830,  transferred  to  the  Supreme  Court,  the 
c.  320,  §  21.  And  see  Matter  of  court  shall  direct  the  papers  to  be  re- 
Hathaway,  9  Hun,  79.)  See,  for  a  turned  and  filed,  and  transcripts  of 
construction  of  the  former  statute  (L.  all  orders  and  decrees  made  therein  to 
1871,  c.  859,  §  8),  Holmes  v.  Stoith,  3  be  recorded  in  the  surrogate's  office  of 
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§  14.  Proof  of  authority  of  other  officer  or  court  to  act. —  In 
order  to  invest  another  officer,  or,  in  New  York  county,  the  Su- 
preme Court,  with  the  jurisdiction  and  powers  of  a  surrogate,  his 
or  its  authority  must  he  proved  in  one  of  the  following  modes : 

"1.  Where  the  surrogate  is  disqualified,  or  precluded  from  act- 
ing in  a  particular  matter,  tiat  fact  may  be  proved  by  the  surro- 
gate's certificate  thereof ;  or,  except  as  otherwise  prescribed  in  sec- 
tion 2485  (above),  by  affidavit  or  oral  testimony. 

"  2.  The  fact  that  the  surrogate  is  so  disqualified  or  precluded, 
or  that  he  is  disabled,  or  that  the  office  is  vacant,  and  also  the  au- 
thority of  the  officer,  or  of  the  court  as  the  case  may  be,  to  act  in 
his  place,  may  be  proved,  and  are  deemed  conclusively  established, 
by  an  order  of  a  justice  of  the  Supreme  Court  of  the  judicial  dis- 
trict embracing  the  county.  After  such  an  order  is  made,  the 
surrogate  shall  not  make  the  certificate  specified  in  section  2485 
(above),  and  if  such  a  certificate  has  been  theretofore  made  and 
filed,  the  powers  and  duties  of  the  surrogate  therein  designated, 
as  specified  in  that  section,  thenceforth  cease."  *® 

In  the  case  of  a  transfer  of  a  proceeding  to  the  Supreme  Court, 
by  an  officer  acting  as  .surrogate  of  Kings  county,  his  order,  as  we 
have  seen  above,  is  conclusive  evidence  of  the  authority  and  juris- 
diction of  the  Supreme  Court. 

§  15.  Supreme  Court  justice's  appointment. — An  order  under  the 
second  subdivision  (above)  may  be  made  upon  or  without  notice, 
as  the  justice  thinks  proper.  The  order  itself  must  recite  the 
cause  of  the  making  thereof ;  it  must  designate  the  officer  or  court, 
empowered  to  discharge  the  duties  of  the  office  of  surrogate ;  and, 
if  it  relates  to  a  particular  matter  only,  it  must  designate  that 
matter.  It  may,  in  the  discretion  of  the  justice,  require  an  officer 
to  give  security  for  the  due  discharge  of  his  duties  therein.  Where 
the  office  of  surrogate  is  vacant,  or  the  surrogate  is  disabled  by 
reason  of  lunacy,  the  attorney-general,  if  directed  by  the  governor, 
must,  or  the  district  attorney,  upon  his  own  motion,  may,  apply 
for  the  order ;  and  a  Supreme  Court  justice  of  the  judicial  district 
embracing  the  county  must  grant  it  upon  his  application.  The 
justice  may  also  grant  the  order,  upon  the  application  of  a  party, 

such  county;  and  when  so  filed  and  or  obtaining  the  order,  as  provided  in 
recorded,  they  shall  have  the  same  sections  2487,  2488,  is  a  condition 
effect  as  if  they  were  filed  and  re-  precedent  to  the  right  of  another 
corded  in  a  case  pending  in  the  Sur-  ofiicer  to  act  in  the  place  of  the  sur- 
rogate's Court  of  such  county."  rogate,   under  section  2484.      (Matter 

46  Co.  Civ.  Proc,  §  2487.    The  mak-  of  Tyler,  60  Hun,  566.) 
ing  of  the  certificate  by  the  surrogate, 
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or  a  person  about  to  become  a  party,  to  any  special  proceeding  in 
the  Surrogate's  Court.  Where  the  surrogate  is  sick  or  absent,  the 
granting  of  the  order  rests  in  the  discretion  of  the  justice,  and  its 
effect  may  be  qualified,  as  the  justice  thinks  proper.*^ 

§  16.  Proceedings  in  Supreme  Court — Where,  in  the  foregoing 
cases,  a  special  proceeding,  which  is  cognizable  before  a  surrogate, 
has  been  brought  in  the  Supreme  Court,  it  must  be  entitled  in 
that  court,  and  the  papers  therein  must  be  filed  or  recorded,  as 
the  case  may  be,  and  the  issues  must  be  tried,  as  in  an  action 
brought  in  that  court.  Where  a  seal  is  necessary,  the  seal  of  the 
court  in  which  the  special  proceeding  is  pending  must  be  used; 
and  the  clerk  of  that  court  must  sign  each  record  which  is  required 
to  be  signed  by  the  surrogate  or  the  clerk  of  the  Surrogate's  Court. 
The  issuing  of  a  citation  may  be  directed,  and  any  order  inter- 
mediate the  citation  and  the  decree  may  be  made,  by  a  judge  of 
the  court.*^ 

§  17.  Revoking  authority  of  appointee. —  The  order  of  appoint- 
ment made  by  a  Supreme  Court  justice  as  above  or  by  the  board 
of  supervisors  under  section  2492,  may  be  revoked  by  a  Supreme 
Court  justice  for  any  cause  (except  a  vacancy  in  the  office  of  sur- 
rogate) ,  without  prejudice  to  any  proceedings  theretofore  taken  by 
virtue  of  the  order,  or  of  the  appointment,  upon  proof  that  the 
order  or  the  appointment  was  "  improvidently  made,  or  that  the 
cause  of  making  it  has  become  inoperative.  Such  an  order  of 
appointment,  made  upon  the  ground  that  the  isurrogate's  office  is 
vacant,  is  superseded  without  any  formal  revocation,  by  the  filling 
of  the  vacancy.  After  the  order  or  appointment  is  revoked,  or 
the  vacancy  is  filled,  as  the  case  may  be,  the  unfinished  business, 
in  any  proceedings  taken  by  virtue  of  the  order  or  appointment, 
must  be  transferred  to,  and  may  be  completed  by,  the  surrogate,  in 
the  same  manner  and  with  like  effect,  as  where  a  new  surrogate 
completes  the  unfinished  business  of  his  predecessor."  ** 

§  18.  Remitting  proceedings  to  Surrogate's  Court The  court 

entertaining  any  special  proceeding  ordinarily  cognizable  by  a  sur- 
rogate, may,  at  any  time,  in  its  discretion,  upon  being  satisfied  that 
the  reason  for  the  exercise  of  its  powers  and  jurisdiction  has  ceased 
to  operate,  make  an  order  to  transfer  to  the  Surrogate's  Court  any 

«  Co.  Civ.  Proc,  §  2488.  Matter    of   Martinhoff,    4   Eedf.    286 ; 

48  Co.  Civ.  Proc,  §  2490.  People  v.  Shaw,  3  Hun,  272 ;  aff'd,  63 

49  Co.   Civ.  Proc,   §   2489.     See  Co.  M*.  Y.  36. 
Civ.   Proc,    §   2481,   subds.   8   and  9; 
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matter  then  pending  before  it.  Such  an  order  operates  to  transfer 
the  same  accordingly.  Immediately  after  such  a  transfer,  or  after 
the  revocation  of  the  order  of  appointment,  the  surrogate  must 
cause  entries  to  be  made  in  the  proper  book  in  his  ofBce,  referring 
to  all  the  papers  filed,  and  orders  entered,  or  other  proceedings 
taken,  in  the  Supreme  Court ;  and  he  may  cause  copies  of  any  of 
the  orders  or  papers  to  be  made,  and  recorded  or  filed  in  Ms  office, 
at  the  expense  of  the  county.^" 

§  19.    Hecording  proceedings  taken  before  special  officer,  etc. — 

All  acts  and  proceedings  taken  by,  before,  or  by  authority  of,  an 
officer  or  a  person  temporarily  acting  as  surrogate  of  any  county, 
must  be  recorded,  or  the  proper  minutes  thereof  must  be  entered, 
in  the  books  of  the  Surrogate's  Court,  the  same  as  if  done  or  taken 
by,  before,  or  by  authority  of,  the  surrogate  of  the  county ;  and  the 
officer  or  person  so  acting,  or  the  clerk  of  the  Surrogate's  Court, 
must  sign  the  certificate  of  probate  and  any  letters  so  issued,  and 
must  certify  the  record  thereof  in  the  book.'^ 

TITLE  FOUETH. 

SUEROGATES'   CLERKS  AND   OTHER  OFFIOEES   OF  THE    COUET,   THEIR 
POWERS   AND  DUTIES. 

§  20.  Appointment  of  office  clerks. — -Each  surrogate  may  ap- 
point, and  at  his  pleasure  remove,  clerks  for  his  office,  and  he  may 
also  appoint  "  the  clerk  of  the  Surrogate's  Court/'  As  to  his  office 
clerks,  he  may  appoint  as  many,  to  be  paid  by  the  county,  as  the 
board  of  supervisors  of  his  county  authorizes  him  to  appoint.  The 
board  of  supervisors  must  fix  the  compensation  of  the  clerk  or 
clerks  so  appointed,  and  may  authorize  them,  or  either  of  them, 
to  receive,  for  their  or  his  own  use,  the  legal  fees  for  making  copies 
of  any  record  or  paper  in  the  office  of  the  surrogate.  A  surrogate 
may  appoint,  and  at  pleasure  remove,  as  many  additional  clerks, 
to  be  paid  by  him,  as  he  thinks  proper.^^ 

In  'New  York  county,  the  court  may  appoint,  and  at  pleasure 
remove,  all  clerks,  officers,  attendants,  and  employees  in  his  office, 
or  connected  with  his  court,  subject  to  the  revision  of  the  board  of 
estimate  and  apportionment  as  to  the  number  and  duties  of  all 
such  clerks,  etc.,  with  their  respective  salaries  to  be  paid  by  the 

5(1  Co.  Civ.  Proc,  §  2491.  appointment,    qualification,    and    com- 

Bl  Co.  Civ.  Proc,  §  2494.  pensation    of    interpreters    in    Kings 

B2  Co.  Civ.  Proc,  §  2508.    As  to  the    county,  see  Co.  Civ.  Proc,  §  2513a. 


13  Oeganization  of  Sxjebogates'  Courts.  §  21. 

county.     The  surrogate  may  require  from  his  assistants  security 
for  the  faithful  performance  of  their  duties.^* 

§  21.  The  clerk  of  the  court. — A  surrogate  may  appoint  a  clerk 
employed  in  his  office  to  be  "  the  clerk  of  the  Surrogate's  Court." 
The  appointment  must  be  by  a  written  order  filed  and  recorded  in 
his  office,  which  he  may  in  like  manner  revoke  at  pleasure.  Such 
clerk  is  authorized  to  exercise,  concurrently  with  the  surrogate, 
the  following  powers  of  the  surrogate:  (1)  He  may  certify  and 
sign  as  clerk  of  the  court,  any  of  the  records  of  the  court,  includ- 
ing a  certificate  of  probate  (see  Code  Civ.  Proc,  §  2629),  and  the 
records  and  papers  left  uncompleted  or  unsigned  by  the  surro- 
gate's predecessor.  (2)  He  may  issue  any  mandate,  to  which  a 
party  is  entitled  as  of  course,  either  unconditionally,  or  upon  the 
filing  of  any  paper,  and  may  sign,  as  clerk  of  the  court,  and  afiix 
the  seal  of  the  court  to,  any  letters  or  mandate  issued  from  the 
court.  (3)  He  may  certify,  in  the  manner  prescribed  by  the  ninth 
chapter  of  the  Code  of  Civil  Procedure,  a  copy  of  any  paper  re- 
quired or  permitted  by  law  to  be  filed  or  recorded  in  the  surro- 
gate's office.  (4)  He  may  adjourn  to  a  definite  time,  not  exceed- 
ing thirty  days,  any  matter,  when  the  surrogate  is  absent  from  his 
office,  or  unable,  by  reason  of  other  engagements,  to  attend  to  the 
same.  (5)  He  may  take  the  acknowledgment  or  proof  of  any  in- 
strument to  be  used  or  filed  in  the  court  of  which  he  is  clerk.®* 

In  the  counties  of  New  Yorh  and  Kings  the  clerk  of  the  Surro- 
gate's Court  may,  with  the  approval  of  the  surrogates,  authorize 
and  deputize,  one  or  more  of  the  other  clerks,  employed  in  the 
Surrogate's  Court  of  that  county,  to  sign  his  name,  and  exercise 
such  of  the  other  powers  conferred  upon  him  .by  section  2509,  as 
he  shall  designate.^® 

The  surrogate,  however,  may  prohibit  the  clerk  or  deputy  clerk 
from  exercising  any  of  the  foregoing  powers,  but  the  prohibition 
will  not  affect  the  validity  of  any  act  of  the  clerk  or  deputy  clerk 

53  L.  1884,  c.  530;  L.  1892,  c.  642,  any  person  not  duly  appointed  clerk, 
§  4,  superseding  Co.  Civ.  Proc,  officer,  or  employee,  to  have  any  spe- 
§§  2502,  2508,  so  far  as  they  relate  cial  privileges  in  or  about  the  office, 
to  the  county  of  New  Yorlc.  See  (L.  1884,  c.  530,  §  10.) 
also  §§  1180,  1189,  1191,  and  1204  of  B4Co.  Civ.  Proc,  §  2509.  In  any 
the  Consolidation  Act.  In  New  York  county  containing  a  city  of  the  second 
county,  no  person  not  officially  con-  class,  and  also  in  the  county  of  Mon- 
nected  with  the  surrogate's  office  or  roe,  the  surrogate  is  authorized  to  ap- 
court  is  allowed  permanently  to  have  point  a,  depuiy  clerk  who  shall  have 
or  occupy  any  desk  or  position  in  the  the  same  powers  as  are  enumerated  in 
office  or  court  as  liis  place  of  trans-  the  text.  He  shall  also  act  as  con- 
acting  business;  and  the  surrogate  is  fidential  clerk  to  the  surrogate.  (Id.) 
expressly     prohibited     from     allowing  B5  Id. 
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done  in  disregard  of  the  prohibition.^"  A  surrogate's  clerk  cannot 
file  an  unsigned  decree  or  otherwise  make  it  valid.^^ 

The  clerk  or  deputy  clerk  of  the  court  has  a  general  power  to 
take  and  certify  any  oath  or  affidavit  required  or  authorized  by 
law,  except  an  oath  to  a  juror  or  a  witness  upon  a  trial,  an  oath  of 
office,  and  an  oath  required  to  be  taken  before  a  particular  officer.®* 

The  clerk  of  the  court  may  also  administer  oaths,  take  affidavits 
and  the  proof  and  acknowledgment  of  deeds,  and  all  other  instru- 
ments in  writing,  and  certify  the  same,  with  like  force  and  efEect 
as  if  taken  and  certified  by  a  county  judge.®® 

The  clerk  of  the  Surrogate's  Court,  and  in  the  county  of  Kings, 
two  other  clerks  to  be  designated  by  the  surrogate,  in  addition  to 
the  powers  enumerated  above,  may  exercise  concurrently  with  the 
surrogate  of  the  county,  the  following  powers  of  the  surrogate: 
"  On  the  return  of  a  citation  issued  from  such  Surrogate's  Court 
on  a  petition  for  the  probate  of  a  will,  where  no  objection  to  the 
same  is  filed;  or,  where  all  the  persons  entitled  to  be  cited,  sign 
and  verify  the  petition,  or  personally,  or  by  attorney,  appear  on 
the  probate  thereof,  cause  the  witnesses  to  the  will  to  be  examined 
before  him.  Such  examinations  must  be  reduced  to  writing,  and 
for  such  purpose,  they  are  authorized  to  administer  and  certify 
oaths  and  affirmations  in  such  cases  in  the  same  manner  and  with 
the  same  efEect  as  if  administered  and  certified  by  the  surrogate."  ^ 

§  22.  Clerk's  disabilities. —  The  clerk,  deputy  clerk,  or  other 
person  employed  in  any  capacity,  in  a  surrogate's  office,  shall  not 
act  as  appraiser,  as  attorney  or  counsel,  or  as  referee  or  special 
guardian  in  any  matter  before  the  surrogate.®^ 

§  23.  Surrogate  liable  for  clerk's  acts —  The  surrogate  is  de- 
clared to  be  liable,  as  well  as  the  sureties  in  his  official  bond,  for 
any  act  of  the  clerk,  or  deputy  clerk,  during  the  surrogate's  term 

56  Co.  Civ.  Proc,  §  2509.  61  Co.  Civ.  Proc,   §   2509    (formerly 

STMeNaughton    v.    Chave,    5    Abb.  section    2511).      See    Cons.    L.    1909, 

IST.    C.   225;    Roderigas  v.   East  River  c.  35,  §§  250,  251    (formerly  Co.  Civ. 

Savings  Bank,  70  N.  Y.  316.  Proc.,   §§  61,  90).     It  has  been  held, 

58  Co.  Civ.  Proc,  §  842.  though    erroneously,    we    think,    that 

59  Co.  Civ.  Proc,  §  2481,  subd.  12  where  all  the  parties  consent,  a  clerk 
(L.  1900,  c  510,  amending  L.  1884,  of  the  court  mav  be  appointed  referee, 
c  309).  (Thome's   Estate,   4    Law   Bull.   48.) 

60  Co.  Civ.  Proc,  §  2510  (L.  1885,  The  official  stenographer  of  the  court 
c.  367).  This  section  originally  ap-  has  not  such  a  relation  to  the  court 
plied  solely  to  Kings  county,  but  by  as  to  disqualify  him  from  acting  as 
L.  1894,  c  211,  the  additional  powers  referee.  (Benedict  v.  Cooper,  3  Dem. 
conferred  upon  the  clerk  of  the  Sur-  362.) 

rogate's  Court  in  that  county  were  ex- 
tended to  the  clerks  of  Surrogates' 
Courts  in  every  county. 
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of  oflBce,  as  if  the  act  was  performed  by  the  surrogate.  To  in- 
demnify him  against  tlie  liability,  he  may  take  security  from  the 
clerk,«2 

TITLE  FIFTH. 

EECOEDS  TO  BE  KEPT  BY  THE  SUEEOGATE. 

§  24.  Books  of  surrogate —  Each  surrogate  is  required  to  pro- 
vide (at  the  expense  of  the  county)  and  keep  a  record-book  of  wills, 
etc. ;  a  record-book  of  letters  testamentary  and  letters  of  adminis- 
tration, issued  out  of  his  court;  a  record-book  of  every  decree 
whereby  the  account  of  an  executor,  administrator,  trustee,  or 
guardian  is  settled;  a  book,  containing  a  minute  of  every  paper 
filed,  or  other  proceeding  taken,  relating  to  the  disposition  of  the 
real  property  of  a  decedent,  and  a  record  of  every  order  or  decree 
made  thereon;  a  book  recording  every  decree  or  order,  the  record 
of  which  is  not  required  to  be  kept  elsewhere,  together  with  a 
•memorandum  of  each  execution  issued,  and  of  the  satisfaction  of 
each  decree  recorded  therein ;  a  hook  recording  all  letters  of  guard- 
ianship, and  a  book  of  fees  and  disbursements.®* 

To  each  of  the  books  so  kept  must  be  attached  an  alphabetical 
index,  referring  to  the  page  of  the  book  where  each  subject  may  be 
found.  Each  decree  revoking  the  probate  of  a  will,  or  revoking  or 
otherwise  affecting  letters  testamentary,  letters  of  administration, 
or  letters  of  guardianship,  or  suspending  or  removing  a  testa- 
mentary trustee,  or  modifying  or  otherwise  affecting  any  other 
decree,  must  be  plainly  noted  at  the  end  or  in  the  margin  of  the 
,record  of  the  will,  letters,  or  original  decree,  with  reference  to  the 
book  and  page  where  the  subsequent  decree  is  recorded.  The  books 
so  kept  pertain  to  the  surrogate's  oflQce,  and  must  be  open  at  all 
reasonable  times  to  the  inspection  of  any  person.^ 

The  statute  provides  that  there  shall  be  kept  a  book  wherein 
shall  be  recorded  a  statement  of  all  moneys  directed,  by  the  order 
of  the  surrogate,  to  be  deposited  with  the  county  treasurer,  or,  in 
the  city  of  New  York,  with  the  city  Chamberlain;®^  and  also  a 
book  in  which  shall  be  recorded  instruments  settling  estates,  ex- 
ecuted by  one  or  more  executors,  administrators,  or  testamentary 
trustees  and  one  or  more  legatees,  devisees,  distributees,  or  cred- 
itors ;  like  instruments  executed  by  guardians  and  wards  who  have 

62  00.  Civ.  Proc,  §  2511  (formerly  63  Co.  Civ.  Proc,  §  2498. 
section  25101.  See  L.  1884,  c.  530,  64  Co.  Civ.  Proc,  §  2499. 
§  5.     As  to  the  surrogate's  bond,  and        65  Co.   Civ.   Proc,    §    2509,    subd.    7 

the  prosecution  thereof,  see  title  sixth  (L.  1895,  c.  544). 
of  this  chapter. 


§§  25-28.    Oeganization  of  iSuebogates'  Couets.  16 

attained  full  age,  and  instruments  acknowledging  payment  of 
moneys  pursuant  to  the  provisions  of  decrees  for  the  judicial  set- 
tlement of  accounts  of  executors,  administrators,  testamentary 
trustees,  and  guardians.*' 

§  25.  Stenographer's  notes —  The  Code  provides  for  the  appoint- 
ment of  stenographers,'^  whose  duties  are  to  take  full  stenographic 
notes  of  proceedings  in  which  oral  proof  is  given,  unless  his  ser- 
vices are  dispensed  with  by  the  surrogate,  to  write  out  such  notes 
legibly  and  at  length,  and  to  file  them  in  the  surrogate's  oiSce.*^ 
The  notes  so  written  out  are  then  authenticated  by  the  signature 
of  the  stenographer,  referee,  the  surrogate,  or  the  clerk  of  his 
court,  as  the  case  may  be,  and,  in  New  York  and  Kings  counties, 
and  in  any  other  county  where  the  supervisors  direct,  are  to  be 
bound  at  the  expense  of  the  county.  Upon  the  record  of  a  decree, 
in  a  contested  ease,  a  reference  is  required  to  be  made  to  the  bound 
volume,  and  the  page  of  such  minutes.*^ 

§  26.  Papers,  etc.,  to  be  preserved —  The  surrogate  is  required 
to  carefully  file  and  preserve  in  his  office,  every  deposition,  affi- 
davit, petition,  report,  account,  voucher,  or  other  paper,  relating 
to  any  proceeding  in  his  court ;  and  to  deliver  to  his  successor  all 
the  papers  and  books  kept  by  him.'''' 

§  27.  Custody  of  records —  Except  in  New  York  county,  the  gen- 
eral charge  of  the  books  and  records  of  the  office  is,  by  the  statute, 
given  to  the  board  of  supervisors  of  each  county,  who  may  au- 
thorize the  surrogate  to  cause  certified  copies  to  be  made  for  public 
use ;  and  they  are  required  to  do  so,  whenever,  by  reason  of  age  or 
exposure,  or  any  casualty,  the  same  shall  be  necessary  for  the 
public  service;  and  provision  is  made  for  determining  the  neces- 
sity for  such  copying  and  the  payment  for  the  same.''' 

TITLE  SIXTH. 


§  28.  Surrogate's  bond. —  Before  he  enters  upon  the  duties  of  his 
office,  or,  if  appointed,  within  fifteen  days  after  notice  of  his 

66  Co.  Civ.  Proc,  §  2502.    As  to  re-       69  Co.  Civ.  Proc,  §  2543. 

cording  transfers   of   interests  in  deee-  70  Co.   Civ.   Proc,    §   2500.      Section 

dent's  estates,  see  Cons.  L.  1909,  c.  45,  961,  requiring  certain  officers  to  search 

§  32.  files  and  records  and  to  furnish  cer- 

67  Co.  Civ.  Proc,  §§2512,  2513.     For  tified  copies,  includes   surrogates, 
amount  of  stenographer's  fees,  see  Go.  71  Cons.  L.   1909,    c.   16,    §   26     (L. 
Civ.  Proc,  §  3311.  1869,  c  855,  §  7). 

68  Co.  Civ.  Proc,  §  2541. 
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appointment,  the  surrogate  must  execute  to  the  people  of  the 
State,  a  bond  for  the  application  and  payment  of  all  moneys  and 
effects  that  may  come  into  his  hands  as  surrogate.^^ 

In  the  county  of  New  York,  the  amount  required  is  $50,000. 
The  bond  must  be  joint  and  several,  with  at  least  two  resident  free- 
holders as  sureties.  It  must  be  acknowledged  by  all  the  persons 
executing  it,  and  the  sureties  must  justify,  in  the  aggregate,  in 
double  the  penalty  of  the  bond.  The  county  clerk  is  made  the 
judge  of  the  sufficiency  of  the  sureties,  and  being  satisfied  of  that 
fact,  he  must  indorse  his  approval  on  the  bond,  and  file  it  in  his 
office,  and  also  record  it  in  the  records  of  deeds.  And  such  record, 
or  a  certified  copy  thereof,  is  made  original  evidence  of  the  con- 
tents of  the  bond  in  any  action  against  the  surrogate  or  his  sure- 
ties.^^* 

In  like  manner,  a  person  appointed,  in  any  county,  except  New 
York,  to  act  as  surrogate,  during  the  disability  of  that  officer 
by  reason  of  sickness,  absence,  or  lunacy,  or  in  certain  cases  of 
vacancy,  is  required,  before  entering  upon  the  execution  of  the 
duties  of  his  office,  to  give  an  official  bond,  as  prescribed  by  law 
with  respect  to  a  person  elected  to  the  office  of  surrogate.'^* 

§  29.  Bond  of  officer  acting  as  surrogate —  The  former  statute,''^ 
requiring  every  county  judge,  special  county  judge,  or  other  officer 
authorized  to  act  as  surrogate,  before  entering  upon  or  discharging 
any  of  the  duties  of  surrogate,  to  execute  a  bond,  in  the  same  man- 
ner and  with  the  same  conditions  as  are  required  of  surrogates, 
has  been  repealed,^^  and  replaced  by  a  provision  that  a  justice 
of  the  Supreme  Court,  of  the  department  embracing  the  county  of 
the  surrogate,  may,  in  his  discretion,  by  his  order  designating 
the  officer  empowered  to  discharge  the  duties  of  the  office  of  sur- 
rogate, require  the  officer  to  give  security  for  the  due  discharge  of 
his  duties  therein."  The  nature  and  form  of  the  security  so  to 
be  given  are  left  to  the  court  to  prescribe. 

§  30.  liability  upon  surrogate's  bond. —  The  surrogate's  bond 
is  deemed  to  be  in  force  and  obligatory  upon  the  principal  and 
sureties  therein,  so  long  as  he  continues  to  discharge  the  duties  of 
his  office,  and  until  his  successor  is  elected  and  duly  qualified. ^^ 

72  Cons.  L.  1909,  c.  16,  §§  231,  247   75  L.  1858,  e  213. 
(1  R.  S.  382,  §§  77,  87;  L.  1871,   76 l.  1880.  c.  245. 

c-  239,  §  1).  77  Co.  Civ.  Proc,  §  2488. 

73  L.  1882,  c.  410,  §  1178.  78  Cons.  L.  1909,  c.  51,  §  12  (1 

74  Co.  Civ.  Proc,  §  2492.  R.  S.  120,  §  29). 
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JBut  the  sureties  in  the  bond  are  exonerated  from  all  liability  by 
reason  thereof,  for  all  acts  or  omissions  of  their  principal,  after 
he  has  duly  renewed  his  official  bond.™  Where  a  surrogate  re- 
ceived from  his  predecessor  a  fund  in  court,  and,  although  in  igno- 
rance of  any  deficiency,  paid  orders  of  his  predecessor,  as  pre- 
sented to  him,  until  the  fund  was  exhausted,  and  in  so  doing  paid 
out  to  one  person  moneys  belonging  to  another,  he  was  held  per- 
sonally liable.*'' 

§  31.  Application  for  leave  to  prosecute  bond. —  Where  a  surro- 
gate, or  an  officer  acting  as  surrogate,  is  guilty  of  any  actionable 
default  or  misconduct  in  his  oifice,  the  person  injured  thereby  may 
apply  for  leave  to  prosecute  the  delinquent's  official  bond.*"-  The 
application  may  be  made  to  the  Supreme  Court  having  jurisdic- 
tion;*^ and  may  be  made  without  notice,  but  in  that  case,  the  sur- 
rogate, or  either  of  his  sureties,  may  apply,  upon  notice,  to  vacate 
an  order  permitting  the  applicant  to  maintain  an  action,  upon 
any  ground  showing  that  it  ought  not  to  have  been  granted.** 
The  application  must  be  accompanied  with  proof,  by  affidavit,  of 
the  default  or  misconduct  complained  of,  and  that  satisfaction  of 
the  same  has  not  been  received;  and  with  a  certified  copy  of  the 
official  bond.** 

§  32.  Order  for  prosecution — Upon  such  an  application,  the 
court  must  grant  an  order  permitting  the  applicant  to  maintain 
an  action  upon  the  bond ;  which  must  be  brought  in  the  court  which 
granted  the  order,  by  the  applicant  as  plaintiff,  and  it  may  be 
maintained,  in  general,  as  if  the  applicant  was  the  obligee  named 
in  the  bond.*'  The  same,  or  any  other  applicant,  may,  in  like 
manner,  either  before  or  after  judgment  in  the  first  action,  obtain 
from  the  court  which  made  the  first  order,  but  not  from  any  other 
court,  an  order  permitting  him  to  maintain  another  action  in  the 
same  court,  upon  the  same  bond,  for  another  default  or  miscon- 

raCons.  L.  1909,  c.  51,  §  12  (1  R.  S.  until  the   sum  in  his  hands   was   re- 

120,  §  30).  duced   to  $1,400.     Held  liable  to  the 

80  Disbrow  v.  Mills,   62  N.  Y.  604,  plaintiflF  for  the  entire  sum  belonging 

affg.  4   Sup.   Ct.    (T.  &  C.)    682.     In  to  him.    See  Matter  of  Coffin,  36  Hun, 

that  case,  the  surrogate  received  from  236. 

his  predecessor  $7,267.89,    as   balance  81  Co.  Civ.  Proc,  §  1886. 

of  funds  in  the  hands  of  the  latter,  as  82  1(1.,  §§  1880,  1888. 

surrogate.     Included  in  this  fund  was  83  Id.,  §   1892.      See  Matter  of  Van 

$2,653.19  belonging  to   plaintiflf.     The  Epa,  56  N.  Y.  599. 

surrogate  made  no   attempt  to  ascer-  84  Id.,  §  1880. 

tain   to   whom   the    several   sums   be-  85  Co.  Civ.  Proc,  §  1881.     Formerly 

longed,    but    paid    therefrom    various  the  action  was  required  to  be  brought 

claims  other  than  plaintiff  presented,  in  the  name  of  the  people. 
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duct ;  and  any  number  of  such  orders  may  be  successively  made  — ■ 
neither  of  the  actions  so  authorized  being,  in  general,  affected  by 
the  pendency  of,  or  the  recovery  of  judgment  in,  any  other. ^® 

§  33.  Proof  in  action  on  bond —  Where  the  default,  by  reason 
of  which  an  application  to  prosecute  the  ofScial  bond  is  made,  con- 
sists of  the  nonpayment  of  money,  the  applicant  must*^  prove  a 
demand  of  the  money  from  the  surrogate,  or  that  a  demand  cannot 
be  made  with  due  diligence ;  but  such  proof  is  not  necessary  where 
the  applicant  has  recovered  a  judgment  against  the  surrogate. ^^ 

§  34.  Defenses  in  action  on  bond —  It  is  a  defense  by  a  surety, 
against  whom  an  action  is  brought  upon  a  surrogate's  official  bond, 
that  he,  or  any  other  surety  or  sureties,  have  been  or  will  be  com- 
pelled, for  want  of  sufficient  property  of  the  surrogate,  to  pay, 
upon  one  or  more  judgments  recovered  against  him  or  them,  upon 
the  same  bond,  an  aggregate  amount,  exclusive  of  costs,  officers' 
fees  and  expenses,  equal  to  the  sum  for  which  the  defendant  is 
liable  by  reason  of  the  bond;  and  it  is  a  partial  defense  that  the 
difference  between  the  aggregate  amount,  so  paid  or  to  be  paid, 
and  the  sum  for  which  the  defendant  is  thus  liable,  is  less  than 
the  amount  of  the  plaintiff's  demand.^'' 

§  35.  Execution  in  action  on  bond. —  Where  an  execution  is  is- 
sued upon  a  judgment  recovered  against  the  surrogate  and  any  of 
his  sureties,  in  an  action  so  brought,  the  plaintiff's  attorney  must 
indorse  thereon  a  direction  to  collect  the  same,  in  the  first  place, 
out  of  the  property  of  the  surrogate,  and,  if  sufficient  property  of 
the  surrogate  cannot  be  found,  then  to  collect  the  deficiency  out 
of  the  property  of  the  surety  or  sureties."" 

§  36.  Apportionment  of  recovery —  If  the  aggregate  amount  of 
the  liabilities,  which  might  be  so  recovered  by  actions  upon  the 
surrogate's  official  bond,  exceeds  the  sum  for  which  the  sureties 
are  liable,  the  court  must,  upon  the  application  of  a  person  who 
has  obtained  leave  to  prosecute  the  bond,  made  upon  notice  to  the 
plaintiff's  attorney,  in  each  action  then  pending  upon  the  surro- 
gate's official  bond,  and  in  each  uncollected  judgment  recovered 
thereupon,  direct  and  provide  for  the  distribution  of  the  money 
collected  out  of  the  property  of  the  sureties,  among  the  persons 
in  favor  of  whom  the  liabilities  have  accrued,  in  proportion  to 

86  Co.  Civ.  Proc,  §  1882.  88  Co.  Civ.  Proe.,  §  1891. 

87  Unless  special  provision  is  other-        89  Co.  Civ.  Proe.,  §  1884. 
wise  made  by  law.  90  Co.  Civ.  Proe.,  §  1883. 
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the  amount  which  each  one  is  entitled  to  recover,  to  be  ascertained 
by  a  reference,  or  in  such  other  manner  as  the  court  directs.®^ 

For  the  purposes  of  the  motion,  .an  order  may  be  made  by  a 
judge,  forbidding  the  payment,  to  the  plaintiff  in  any  action,  of 
the  sum  collected  or  to  be  collected  by  virtue  of  a  judgment 
therein;  but  the  court  is  not  authorized  to  compel  a  plaintiff  to 
refund  any  money  collected  and  received  by  him  in  good  faith, 
before  service  of  notice  of  such  an  order.®^ 

The  subject  of  the  remedy  upon  a  surrogate's  bond  has  become 
of  less  moment  since  the  adoption  of  the  provision  of  the  present 
Code,  relieving  him  from  the  burden  incident  to  the  functions  of 
depositary,  custodian,  and  distributor  of  moneys  paid  into  his 
court.®^ 

TITLE  SEVENTH. 

COMPENSATIOIT   AND   FEES    OF   SUHEOGATE. 

§  37.  Compensation  of  surrogate —  By  the  Constitution,  the  sur- 
rogate, being  a  judicial  officer,  is  not  allowed  to  receive  to  his  own 
use  any  fees  or  perquisites  of  office.  His  compensation  consists 
exclusively  of  a  salary,  the  amount  of  which  was  formerly  fixed 
by  the  board  of  supervisors  of  the  county;  later  on,  by  special 
statutes,  as  required  by  the  Constitution;®*  and  now,  except  in 
New  York  by  the  County  Law.®° 

§  38.   Compensation  of  temporary  and  acting  surrogates. — An 

officer,  or  a  person  appointed  by  the  board  of  supervisors,  who  acts 
as  surrogate  of  any  county  during  a  vacancy  in  the  office,  or  in 
consequence  of  disability,  as  prescribed  in  the  Code,  is  entitled  to 
be  paid,  for  the  time  during  which  he  so  acts,  a  compensation 
equal,  pro  rata,  to  the  salary  of  the  surrogate;  or,  in  a  county 
where  the  county  judge  is  also  surrogate,  to  the  salary  of  the 
county  judge.  The  amount  of  his  compensation  must  be  audited 
and  paid,  in  like  manner  as  the  salary  of  the  surrogate,  or  of  the 
county  judge,  as  the  case  may  be.  Where  an  officer  of  the  county 
performs  the  duties  of  the  surrogate,  with  respect  to  a  particular 
matter,  wherein  the  surrogate  is  disqualified  or  precluded  from 

91  Co.  Civ.  Proc,  §  1885.  counties,  see  L.  1897,  c.  232  (amending 

92  Co.  Civ.  Proc,  §  1885.  L.   1892,  e.   686),  L.   1900,  c.   306,  L. 

93  See   Co.   Civ.   Proc,    §   2537,    and  1901,  c.  161,  and  L.  1901,  c.  505,  re- 
c.  II,  tit.  6,  post.  spectively.     As  to   Tompkins  county, 

94  See  L.  1892,  c.  686,  §  222.     As  to  see  L.  1908,  c.  77. 

the  salaries  of  the  surrogates  of  Suf-        95  Cons.  L.  1909,  u.  16,  §  232. 
folk,  Chautauqua,  Fulton,  and  Orargs 


21  Okganization  of  Sueeogates'  Couets.     §§  39,40. 

acting,  the  supervisors  of  the  county  must  allow  him  a  just  com- 
pensation for  his  services  therein,  to  be  audited  and  collected  in 
the  same  manner.®^ 

§  39.  Fees  of  surrogate. —  The  surrogate,  or  the  clerk  of  the 
Surrogate's  Court,  may  charge  for  searches  of  the  records,  and 
for  copies  and  transcripts  thereof,  the  fees  allowed  by  law,  or  if 
no  fees  are  expressly  allowed  by  law,  then  the  same  fees  as  are 
allowed  to  a  county  clerk  for  a  similar  service.®^  No  surrogate 
is  allowed  to  receive  any  fee  for  the  performance  of  any  official 
service,  except  that  where,  in  a  case  prescribed  by  law,  or  in 
any  other  case,  upon  the  application  of  a  party,  he  goes  to  a  place, 
other  than  his  office,  or  the  courtroom  where  he  is  required  to 
hold  court,  in  order  to  take  testimony,  he  may  charge  and  receive 
to  his  own  use,  ten  cents  for  each  mile  for  going,  and  the  same  sum 
for  returning.®* 

§  40.  No  fees  to  be  charged  in  certain  cases. —  No  fees  for  any 
services  done  or  performed  by  a  surrogate  are  to  be  charged  to,  or 
received  from,  an  executor  or  administrator,  in  a  case  where  "  the 
inventory  of  personal  property  of  a  testator  or  intestate,  filed  in 
the  office  of  the  surrogate,  does  not  exceed  the  sum  of  one  thousand 
dollars."  If  the  petition  for  letters  testamentary  or  of  adminis- 
tration shall  allege  that  in  the  belief  of  the  petitioner  the  inventory 
will  not  exceed  such  amount,  no  fees  shall  be  received  until  it  ap- 
pears from  the  inventory,  when  filed,  that  the  personal  property 
does  exceed  that  sum.  On  the  appointment  of  a  guardian,  if  it 
appears  that  the  application  is  made  for  the  purpose  of  enabling 
the  minor  to  receive  bounty,  arrears  of  pay,  or  prize  money,  or 
pension  due,  or  other  dues  or  gratuity  from  the  Federal  or  State 
government,  for  the  services  of  the  parent  or  brother  of  such  minor 
in  the  military  or  naval  service  of  the  United  States,  no  fees  shall 
be  charged  or  received.®® 

96  Co.  Civ.  Proc,  §  2493.  The  com-  and  certifying  a  copy  of  papers  on 
pensation  to  be  paid  is  only  for  the  appeal  or  a  case  on  appeal,  one  cent 
time  of  actual  service.  (Matter  of  for  each  folio,  except  where  the  board 
Tyler,  60  Hun,  566;  15  N.  Y.  Supp.  of  supervisors  have  allowed  his  clerk 
366. )  As  to  the  compensation  of  the  to  receive  fees  for  his  own  use :  and 
special  surrogate  of  Oneida  county,  in  that  case,  his  clerk  may  charge  and 
see  People  ex  rel.  Sholes  v.  Super-  receive  the  same  fee.  ( Co  •  Civ.  Proc, 
visors,  etc.,   82   Hun,    105;    31    N.   Y.  §  2567.) 

Supp.  63.  98  Id.,  §  2567;  L.  1884,  c.  530,  §§  6, 

97  Co.  Civ.  Proc,  §  961.  He  must  7,  8,  relating  to  fees  in  the  county  of 
charge,  and  receive  to  the  use  of  the  New  York,  has  been  repealed  (L.  1904, 
county,    for    a   copy   of   a   paper,   ten  c.  137,  §  2). 

cents  for  each  folio,  and  for  comparing        oo  Co.  Civ.  Proc,  §  2501. 
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§  41.  Report  of  fees. —  In  each  county,  except  New  York,  the 
surrogate  is  required,  at  his  own  expense,  to  make  a  report  to  the 
board  of  supervisors  of  the  county,  on  the  first  day  of  each  annual 
meeting  thereof,  containing  a  verified  statement,  of  all  fees  re- 
ceived or  charged  by  him  for  services  or  expenses  since  the  last 
report,  and  of  all  disbursements  chargeable  against  the  same,  or 
to  the  county,  stating  particularly  each  item  thereof.  ■*■  In  New 
York  county,  the  surrogate  is  required  to  keep  a  book  showing  in 
detail  the  fees  received  for  copies  of  papers,  the  nature  of  the 
papers  copied,  and  the  name  of  the  person  paying  the  fees;  and 
he  must  account  for,  and  pay  monthly  to  the  comptroller,  the 
amount  of  fees  received.^ 

1  Co.  Civ.  Proc,  §  2501.  2  L.  1884,  c.  530,  §  9. 
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GENEEAL    STATUTOEY    JUEISDICTION. 

§  42.  Jurisdiction  under  the  Revised  Statutes. —  The  Eevised 
Statutes,  as  originally  adopted,  and  taking  effect  in  1830,  after 
conferring  specified  powers  upon  the  surrogates,  declared  (2  K.  S. 
221,  §  1,  last  clause)  that  the  powers  thus  conferred  should  be 
exercised  in  the  cases  and  in  the  manner  prescribed  by  the  stat- 
utes of  this  State,  adding,  "  and  in  no  other ;  and  no  surrogate 
shall,  under  pretext  of  incidental  power  or  constructive  authority, 
exercise  any  jurisdiction  whatever,  not  expressly  given  by  some 
statute  of  this  State."  This  restriction  gave  rise  to  much  diffi- 
culty, and  seriously  embarrassed  the  due  exercise  of  the  functions 
of  these  courts,  and  was  consequently  repealed  in  18.37.'  In  the 
language  of  Chancellor  Walworth,^  "  it  was  found  that  the  exer- 
cise of  certain  incidental  powers  by  courts,  was  absolutely  essen- 
tial to  the  due  administration  of  justice,  and  that  the  revisers  and 
the  Legislature  had  not,  by  their  care  and  forethought,  been  able 
to  take  the  ease  of  these  Surrogates'  Courts  out  of  the  operation 
of  the  general  rule." 

The  effect  of  this  repeal  of  the  restrictive  clause  was,  of  course, 
to  restore  to  these  courts  substantially  the  same  powers  which  they 
possessed  before  the  enactment  of  the  Revised  Statutes,  except  so 
far  as  they  had  been  meanwhile  specifically  restricted  by  statute, 
and  thus  to  restore  to  them  such  powers  as  were  incidental  and 
necessary  to  a  proper  discharge  of  the  functions  of  the  court.® 

1  L.  ]837,  c.  460,  §  71.  enactment    of    the    Revised    Statutes, 

2  Pew  V.  Hastings,  1  Barb.  Ch.  452.  and  which  were  continued  by  the  pro- 

3  Sipperly  v.  Baucus,  24  N.  Y.  46;  visions  of  2  E.  S.  220,  §  1,  as  amended 
Brick's  Estate,  1,5  Abb.  Pr.  12 ;  Dobke  by  L.  1837,  p.  536,  c.  460,  §  71,  were 
V.  McClaran,  41  Barb.  491 ;  Campbell  as  follows :  ( 1 )  To  take  proof  of  the 
V.  Thatcher,  54  id.  382 ;  Pew  v.  Hast-  execution  of  wills,  and  to  admit  them 
ings,  supra.  The  powers  which  Sur-  to  probate.  (2)  To  grant  letters 
rogates'    Courts   possessed  before   the  testamentary   and   of    administration. 

[23] 
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This  principle  has  been  asserted,  not  only  with  respect  to  inci- 
dental powers,  such  as  inhere  hy  reason  of  necessity  in  the  exer- 
cise of  the  judicial  function,  but  also  with  respect  of  matters  of 
jurisdiction,  to  supply  a  casus  omissus  in  those  provisions  of  the 
statute  which  attempt  to  enumerate,  or  define  in  detail,  the  general 
jurisdiction  over  estates.  Thus,  it  was  held  that  the  provisions  of 
the  former  statute  (2  E.  S.  73,  §  23),  declaring  that  the  surrogate 
of  each  county  shall  have  sole  exclusive  power,  within  his  county, 
to  grant  administration  in  specified  cases,  was  not  to  be  regarded 
as  covering  all  the  cases  in  which  he  might  grant  administration; 
and,  in  a  case  within  the  general  principle  of  jurisdiction,  he 
should  not  decline  to  exercise  that  jurisdiction  because  the  mode 
was  not  prescribed  by  the  statute.* 


(3)  To  swear  executors  or  adminis- 
trators to  the  truth  of  the  inventories 
and     accounts     exhibited     by     them. 

(4)  To  call  administrators  to  ac- 
count; to  decree  the  just  and  equal 
order  of  distribution  after  the  pay- 
ment of  debts  and  expenses;  to  com- 
pel administrators  to  observe  and  pay 
the  same;  and  to  enforce  it  by  execu- 
tion against  the  person.  (5)  To  hear 
and  determine  any  cause  touching  a 
legacy  or  bequest  in  any  will;  to 
decree  the  payment  of  it,  and  to  en- 
force it  by  execution  against  the  per- 
son. (6)  To  order  the  admeasure- 
ment of  dower,  upon  the  application 
of  the  widow,  of  any  heir,  or  of  the 
guardian  of  a  minor.  (7)  To  order 
the  sale  of  real  estate  for  the  pay- 
ment of  debts,  when  the  personal  es- 
tate was  insufficient,  and  when  the 
real  estate  proved  insufficient,  to  di- 
vide the  proceeds,  after  the  payment 
of  expenses,  proportionally  among 
creditors;  to  confirm  all  such  sales, 
and  direct  conveyances  to  be  made  by 
executors  or  administrators,  and  to 
order  the  mortgaging  or  leasing  of  the 
real  estate  of  any  testator  or  intestate 
for  the  same  purpose,  where  infants 
are  interested.  (8)  To  appoint  guard- 
ians for  infants,  as  the  chancellor 
might  do.  (9)  To  record  all  wills 
proved  before  them,  with  the  proofs 
thereof,  letters  testamentary  and  of 
administration  granted  by  them  with 
all  things  concerning  the  same,  or 
orders  or  decrees  mjide  by  them  for 
the  sale  of  real  estate,  and  all  instru- 
ments, writings,  or  documents  of  a 
like  nature,  left  unrecorded  by  their 
predecessors,  and  to  complete  the  un- 


finished business  of  their  predecessors. 
( 10 )  To  institute  inquiry  respecting 
the  personal  estate  of  intestates,  not 
delivered  to  the  public  administrator, 
nor  accounted  for  lawfully  by  persons 
into  whose  hands  it  was  supposed  to 
have  fallen.  (11)  They  had  au- 
thority to  compel  the  attendance  of 
witnesses,  the  production  of  wills, 
documents,  or  writings,  and,  for  dis- 
obedience in  such  cases,  to  commit  the 
party  offending  for  contempt;  and, 
lastly,  in  all  matters  submitted  to 
their  cognizance,  they  were  authorized 
to  proceed  according  to  the  course  of 
the  court  having,  by  the  common  law, 
jurisdiction  of  such  matters,  except 
so  far  as  they  were  restricted  by 
statute;  and  they  had  such  incidental 
powers  as  were  necessary  to  carry 
those  which  were  necessary  into  eflfect. 
(Brick's  Estate,  15  Abb.  Fr.  12.)  The 
foregoing  enumeration  is  now  substan- 
tially superseded  by  the  express  pro- 
visions of  the  statute  conferring  or 
preserving  most  of  these  and  also  ad- 
ditional powers.  See  Co.  Civ.  Proc, 
particularly  §§  2472,  2481,  2538,  and 
3347.  Clause  (11)  is  partly  embodied 
in  Co.  Civ.  Proc,  §  2481,  subd.  11, 
but  with  some  material  modifications. 
4Kohler  v.  Knapp,  1  Bradf.  241. 
And  see  Campbell  v.  Logan,  2  id.  90. 
The  decision  in  Kohler  v.  Knapp 
seems  to  border  closely  upon  judicial 
legislation ;  but  the  necessity  for  so 
liberal  a  ruling,  in  respect  to  the  pro- 
vision construed  in  that  case,  has  been 
removed  by  the  phraseology  of  Co. 
Civ.  Proc,  §  2476,  which  remedies  a 
notable  defect  in  the  original  statute. 
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So,  also,  where  the  statute  authorized  the  surrogate  to  direct 
and  control  the  conduct  of  guardians,  and  to  settle  their  accounts, 
etc..  it  was  held"  that  the  surrogate  had  the  power,  not  only  to 
settle  the  account,  and  to  ascertain  and  declare  the  quantity, 
quality,  and  condition  of  the  ward's  estate,  but  to  decree  and  ad- 
judge the  time  when,  and  the  person  to  whom,  and  the  manner 
in  which,  the  same  was  to  be  paid  or  delivered  over.  The  power 
to  direct  and  control  could  not  be  a  barren  power,  and  it  was,  there- 
fore, held  to  comprehend  the  power  of  compelling  the  guardian 
to  do  whatever  the  law  required  he  should  do.  An  authority, 
therefore,  which  may  be  fairly  and  reasonably  inferred  from  the 
general  language  of  the  statute,  or  which  is  necessary  to  accomplish 
its  objects,  and  to  the  just  and  useful  exercise  of  the  powers  which 
are  expressly  given,  may  be  taken  as  granted. 

§  43.  Courts  of  record,  but  of  limited  jurisdiction — Until  the 
adoption  of  the  Code  of  Civil  Procedure,  Surrogate's  Courts  were 
courts  not  of  record.®  The  commissioners  who  framed  the  Code 
left  them  in  that  category,  and  manifestly  composed  the  entire 
work  in  view  of  such  classification.  The  Code  was  enacted  ex- 
pressly in  the  form  in  which  it  was  reported  to  the  Legislature,^ 
but  was  shortly  afterward  amended^  by  placing  these  courts  in  the 
list  of  courts  of  record,  leaving  unchanged  many  provisions  which 
were  based  upon  the  former  rule.  Owing  to  these  circumstances, 
that  statute  presents  certain  incongruities  which  did  not  originally 
exist.  They  were  repeatedly  declared  by  the  courts  to  be  mere 
creatures  of  the  statute,  possessing  no  jurisdiction  or  powers,  ex- 
cept those  which  by  a  favorable  construction  of  the  statute  might 
be  found  to  be  conferred  upon  them.® 

This  is  still  true,  notwithstanding  they  have  become  courts  of 
record.  The  courts  are  continually  compelled  to  reiterate  the  doc- 
trine that  these  courts  can  exercise  only  such  jurisdiction  as  has 
been  specially  conferred  by  statute,  together  with  those  incidental 
powers  which  may  be  requisite  to  effectually  carry  out  the  juris- 

5  Seaman  v.  Duryea,   10  Barb.  523.  see    Seaman   v.    Duryea,    11    id.    324; 

See  Danaer  v.  Jeremiah,  3  Eedf.  130,  Wilcox  v.  Smith,  26  Barb.  316;Magee 

and  cases  cited.  v.  Vedder,  6  id.  352;   Wilson  v.  Bap- 

ePaff  V.  Kinney,  1  Bradf.  1;  Mat-  tist,  etc..  Society,   10  id.  308;    Dakin 

ter  of  Writner,   1   Tuck.   75;   Wester-  v.    Hudson,    6    Cow.    221;    Corwin    v. 

velt  V.  Gregg,  1  Barb.  Ch.  469.  Menitt,  3  Barb.  341;   People  v.  Cor- 

^  L.  1876,  c.  448.  lies,  1  Sandf.  228 ;   People  v.  Barnes, 

8L.  1877,  c.  416,   §   1.  12    Wend.    492;    Harris   v.    Meyer,    3 

9  Cleveland  v.  Whiton,  31  Barb.  544;  Redf.  450. 
Siblev  V.  Waffle,   16  N.  Y.   180.     And 
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diction  actually  granted.^"    It  cannot  be  conferred  by  stipulation 
of  the  interested  parties.'''''' 

The  statute  specifies  a  great  variety  of  cases  in  wbich  tbe  surro- 
gate is  to  exercise  bis  powers,  and  the  manner  of  their  exercise. 
So  far  as  the  statute  goes,  therefore,  it  regulates  imperatively  the 
exercise  of  the  jurisdiction  in  the  particular  classes  of  cases 
specified.-'^ 

It  is  not  to  be  forgotten,  hov^ever,  that  the  Surrogate's  Court 
is  a  tribunal  proceeding  according  to  tbe  course  of  the  common 
la'w,  and  is  recognized  by  the  common  law.  In  all  m.atters  relative 
to  the  probate  of  testaments,  and  the  administration  of  the  estates 
of  deceased  persons,  the  court  proceeds  in  conformity  with  pre- 
scription and  established  usage,  except  as  modified  from  time  to 
time  by  statutory  regulations.-'^ 

Eecent  legislation,  especially  the  Code  of  Civil  Procedure,  has 
conferred  upon  Surrogates'  Courts  some  of  tbe  characteristics  of 
courts  of  general  jurisdiction,  as  will  be  hereafter  pointed  out, 
but,  although  the  argument  as  to  their  status,  based  upon  the  fact 
thiat  they  were  included,  in  the  Revised  Statutes,-'*  among  the 
"  courts  of  peculiar  and  special  jurisdiction,"  fails,  since  the 
repeaP^  of  tbe  portions  of  those  statutes  relating  to  these  courts, 
they  are  still  courts  of  a  special  and  limited  jurisdiction;  and, 
therefore,  it  is  still  true  that  where  the  court,  in  a  matter  regu- 
lated by  the  statute,  has  departed  therefrom,  or  has  assumed 
to  exercise  powers  for  which  it  has  no  authority,  or  to  exercise  them 
in  a  manner  different  from  that  prescribed  by  statute,  its  acts, 
like  similar  acts  of  other  cx)urts  of  special  and  limited  statutory 
jurisdiction,  are  void.^® 

10  Matter   of  UnderMU,    117   N.   Y.  ter  of  Geis,  27  Misc.  490;   59   N.  Y. 

471;  27  St.  Kep.  720;  Matter  of  Bol-  Bupp.    175;    Matter    of    Bunting,    98 

ton,  159  N.  Y.  129;  53  N.  E.  Rep.  756.  App.  Div.  122.) 

This   jurisdiction   cannot   be   enlarged  14  2  R.  S.  220,  part  3,  c.  2. 

by  tlie  Legislature.    The  power  of  that  IB  L.  1880,  e.  245,  §  1,  subd.  3. 

body  in  this  respect  is  limited  to  the  16  People  v.   Corlies,    1   Sandf.   228 ; 

regulation,    taking    away,    or    cutting  People  v.  Barnes,  12  Wend.  492 ;  Cor- 

down    of   such   jurisdiction.      (Matter  win  v.  Merritt,  3  Barb.  341;   Paff  v. 

of  Bunting,  98  App.  Div.  122.)  Kinney,     1     Bradf.     1;      Sheldon     v. 

n  Matter  of  Burdielc,  98  App.  Div.  Wright,  5  N.  Y.  497;  Riggs  v.  Cragg, 

560.  89    id.    479,    distinguishing   Bevan   v. 

12  Co.  Civ.  Proc,  §  2472.  See  Bevan  Cooper,  72  id.  317 ;  Thompson  v.  Mott, 
V.  Cooper,  72  N.  Y.  317,  and  cases  5  'Reif.  574.  The  jurisdiction  of  the 
infra.  Surrogate's     Court     is     limited,     yet 

13  Campbell  v.  Logan,  2  Bradf.  90.  within  that  limitation  its  decree  is 
It  is  not,  however,  a  court  of  equity,  conclusive  until  reversed  on  appeal. 
(Brittin  v.  Phillips,  1  Dem.  57;  Mat-  (O'Connor  v.  Huggina,  113  N.  Y.  511.) 


2'r  Jurisdiction,  Etc.,  of  Subeogates'  Coukts.       §  44. 

It  will  be  seen,  however,  hereafter,  that  in  the  class  of  cases  in 
which  this  principle  has  been  found  most  important  and  has  been 
most  frequently  invoked,  viz.,  that  of  sales,  etc.,  of  real  property 
by  the  surrogate's  order,  for  the  payment  of  debts,  the  principle 
is  now  no  longer  applicable,  by  reason  of  the  statute"  which  makes 
the  validity  of  sales,  etc.,  to  depend  upon  the  same  principles  as 
if  the  sales  were  made  pursuant  to  directions  contained  in  a  judg- 
ment rendered  by  the  Supreme  Court  in  an  action. 

§  44.  Subjects  within  the  jurisdiction —  Having  considered  the 
general  nature  of  the  jurisdiction  of  the  Surrogate's  Court  and 
its  limitations,  it  will  now  be  convenient  to  give  the  statutory  enu- 
meration of  the  subjects  within  that  jurisdiction.  The  powers 
and  jurisdiction  of  the  Surrogate's  Court,  which  are  particularly 
defined  by  the  Revised  Statutes,  have  been  enlarged  and  extended 
from  time  to  time  by  subsequent  legislation,  the  disposition  being 
apparent  to  amplify  rather  than  confine  the  limits.  This  various 
legislation  has  been  reduced  to  order  in  the  present  Code,  which 
provides  as  follows: 

"  Each  surrogate  must  hold,  within  his  county,  a  court,  which 
has,  in  addition  to  the  powers  conferred  upon  it,  or  upon  the  sur- 
rogate, by  special  provision  of  law,  jurisdiction,  as  follows : 

"  1.  To  take  the  proof  of  wills ;  to  admit  wills  to  probate ;  to 
revoke  the  probate  thereof ;  and  to  take  and  revoke  probate  of  heir- 
ship. 

""2.  To  grant  and  revoke  letters  testamentary  and  letters  of  ad- 
ministration, and  to  appoint  a  successor  in  place  of  a  person  whose 
letters  have  been  revoked. 

"  3.  To  direct  and  control  the  conduct,  and  settle  the  accounts, 
of  executors,  administrators,  and  testamentary  trustees;  to  remove 
testamentary  trustees,  and  to  appoint  a  successor  in  place  of  a 
testamentary  trustee  so  removed. 

"  4.  To  enforce  the  payment  of  debts  and  legacies ;  the  distri- 
bution of  the  estates  of  decedents;  and  the  payment  or  delivery, 
by  executors,  administrators,  and  testamentary  trustees,  of  money 
or  other  property  in  their  possession,  belonging  to  the  estate. 

"5.  To  direct  the  disposition  of  real  property,  and  interests 
in  real  property,  of  decedents,  for  the  payment  of  their  debts  and 
funeral  expenses,  and  the  disposition  of  the  proceeds  thereof. 

17  L.  1850,  c.  82,  §  1;  L.  1869,  c.  260,  now  suliatantially  replaced  by  Co. 
Civ.   Proc,   §§    2473,   2474,  2763,   and    2785. 
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"  6.  To  administer  justice,  in  all  matters  relating  to  the  affairs 
of  decedents,  according  to  the  provisions  of  the  statutes  relating 
thereto. 

"  7.  To  appoint  and  remove  guardians  for  infants ;  to  compel 
the  payment  and  delivery  hy  them  of  money  or  other  property 
belonging  to  their  wards;  and,  in  the  -cases  specially  prescribed 
by  law,  to  direct  and  control  their  conduct,  and  settle  their  ac- 
counts. 

"  8.  To  settle  the  accounts  of  a  father,  mother,  or  other  relative 
having  the  rights,  powers  and  duties  of  a  guardian  in  socage  and 
to  compel  the  payment  and  delivery  of  money  or  other  property 
belonging  to  the  ward. 

"  This  jurisdiction  must  be  exercised  in  the  eases,  and  in  the 
manner,  prescribed  by  statute."  ^'^ 

Each  of  the  foregoing  paragraphs  has  repeatedly  come  before 
the  courts  for  application  to  particular  cases.  After  stating,  as 
we  have,  the  statutory  enumeration  of  the  subjects  of  the  jurisdic- 
tion of  these  courts,  we  reserve  all  consideration  of  their  applica- 
tion until  we  come  to  speak  of  the  particular  subjects  themselves, 
such  as  the  probate  of  wills,  letters  in  cases  of  testacy  and  of  intes- 
tacy, the  accounting  of  executors,  administrators,  and  guardians, 
etc. 

§  45.  Admeasurement  of  dower —  The  jurisdiction  to  admeasure 
dower  which  Surrogates'  Courts  formerly  enjoyed  has  been  taken 
away;  the  only  existing  remedy  therefor  now  being  a  civil  action 
under  Code  Civ.  Proc.,  §§  1596-1625. 

§  46.  Adoption  of  children.—  By  L.  1909,  c.  19,  §  112,  ef  seq., 
known  as  the  Domestic  Eelations  Law,  revising  and  consoli- 
dating previous  statutes  upon  the  subject,  provision  is  made  for  an 
application  to  a  Surrogate's  Court  by  a  foster-parent  to  confirm 
a  voluntary  adoption  of  a  child.-'®  By  the  same  act  an  application 
m.ay  be  made  by  any  child  which  may  have  been  adopted  in  pur- 
suance of  the  provisions  of  the  act,  or  by  any  corporation  adopting 
it,  or  by  any  person  in  behalf  of  such  child,  for  the  termination 
and  cancellation  of  the  adoption,  and  of  the  relation  of  parent 
and  child  between  a  foster-parent  and  such  child,  upon  the  ground 
of  cruelty,  misusage,  refusal  of  necessary  provisions  or  clothing, 

18  Co.   Civ.  Proc,   §   2472.     By  Co.  other    instruments,    and    certify    the 

Civ.  Proc,  §  2481,  subd.  12   (L.  1900,  same,  with  like  force  and  effect,  as  if 

c  510,  amending  L.  1884,  c.  309),  sur-  taken  and  certified  by  a  county  judge, 

rogates   are   authorized  to  administer  19  See  Matter  of  MacEae,  189  N.  Y. 

oaths,  to  take  affidavits,  and  the  proof  142. 
and     acknowledgment    of     deeds    and 
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or  inability  to  support,  maintain,  or  educate  such  child,  or  any 
violation  of  duty  on  the  part  of  such  foster-parent  toward  such 
child.^"    The  statute  declares  the  form  of  the  proeeeding.^^ 

TITLE  SECOND. 

LIMITATION  ON  GENEEAL  POWEES. 

§  47.  In  general — As  already  stated,  the  general  rule  as  to  the 
limitation  of  the  jurisdiction  of  the  Surrogate's  Court,  is  that  no 
powers  can  be  exercised  by  it  which  are  not  fairly  and  reasonably 
inferred  from  the  general  language  of  the  statute  as  necessary  to 
accomplish  its  objects.  The  application  of  this  principle  is  ex- 
hibited in  a  great  variety  of  cases,  which  will  be  mentioned  more 
appropriately  hereafter,  under  the  titles  of  Probate  of  Wills ;  Con- 
struction of  Wills ;  Letters  Testamentary,  and  of  Administration ; 
Accountings,  and  other  special  proceedings  in  Surrogates'  Courts. 
It  is  only  proposed  to  give  here  some  instances  of  general  applica- 
tion, showing  the  extent  to  which  the  statute  conferring  jurisdic- 
tion, notwithstanding  its  general  language,  has  been  limited. 

Surrogates'  Courts  do  not  possess  the  general  powers  of  a  court 
of  equity. ^^ 

Hence,  for  example,  they  have  no  authority  to  set  off  mutual 
judgments  f^  nor  to  pass  on  the  validity  of  a  claim  of  indebtedness 
of  a  legate©  to  the  estate,  such  claim  being  set  up  by  the  executor 
in  reduction  of  the  legacy;^*  nor  to  adjudge  that  the  next  of  kin 

20  Cons.  L.  1909,  c.  19,  §  117.  The  claim  of  a  testamentary  trustee 
adoption  of  children  was  unknown  to  against  a  balance  of  income  of  the 
the  common  law  of  England  and  exists  trust  in  his  hands,  arising  from  an 
in  this  country  only  by  virtue  of  alleged  indebtedness  to  him  of  the 
statute.  (Matter  of  Thome,  155  beneficiary  of  such  income,  cannot  be 
N.  Y.  140;  49  N.  E.  661,  citing  Car-  adjusted  in  a  Surrogate's  Court, 
roll  V.  Collins,  6  App.  Div.  106;  Mat-  (Matter  of  Rutherford,  5  Dem.  499.) 
ter  of  Huyck,  49  Misc.  391;  99  N.  Y.  24  Matter  of  Colwell,  15  St.  Rep. 
Supp.  502.)  742;    Matter    of    Jones,    10    id.    176; 

21  The  County  Court  and  the  Sur-  Bauer  v.  Kastner,  1  Dem.  136;  Kintz 
rogate's  Court  having  concurrent  v.  Friday,  4  id.  540.  Nor  has  he  any 
jurisdiction  over  proceedings  for  the  power  to  determine  the  claim  of  an 
adoption  of  an  infant  under  the  administrator  for  advances  in  the 
Domestic  Relations  Law,  a  proceeding  form  of  merchandise  made  to  a  dis- 
to  abrogate  an  adoption  can  only  be  tributee,  where  the  latter  denies  the 
entertained  by  the  court  that  granted  receipt  of  such  merchandise  and  dis- 
the  order  therefor.    (Matter  of  Trimm,  putes  its  value.    (Barker  v.  Laney,  90 

30  Misc.  493;  63  N.  Y.  Supp.  952.)  Hun,  108;  35  N.  Y.  Supp.  626.)      See 
22Brittin   v.   Phillips,    1    Dem.   57;  s.  e.  in  7  App.  Div.  352.     But  where 

Matter  of  Geis,  27  Misc.  490 ;  59  N.  Y.  an   administrator   seeks   to   set   off   a 

Supp.    175;    Matter    of    Bunting,    98  payment     made    to     a    next    of    kin 

App.  Div.   122.  against  the  latter's  claim  to  a  share 

23  Stilwell   V.   Carpenter,    59   N.   Y.  of   the  estate,   a  denial   of  such  pay- 

414;  Charlick's  Estate,  11  Abb.  N.  C.  ment  does   not  oust  the  surrogate  of 

56;    Matter    of    Livingston,    27    Hun,  jurisdiction.       (Matter    of    Robinson, 

607;  Rudd  V.  Eudd,  4  Dem.  335.    A  42  Misc.  169.) 
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who  have  received  assets  shall  pay  to  the  administrator  their  share 
of  the  debts  incurred  by  him,  and  giving  the  latte:r  execution 
therefor  ;^^  nor  to  pass  upon  the  validity  of  a  release  from  the 
beneficiary  to  the  trustee,^''  nor  of  an  alleged  fraudulent  transfer 
made  by  the  decedent,  upon  the  application  of  a  creditor  of  the 
estate.^^ 

A  surrogate  has  no  jurisdiction  to  order  an  administrator  to 
pay  over  to  the  widow  and  children  of  decedent  funds  received 
by  him  belonging  to  them,  but  which  are  not  assets  of  the  estate.^® 

He  has  no  jurisdiction  to  try  and  determine  the  question  of  the 
validity  of  an  assignment,  procured  by  the  administrator  of  an  in- 
testate's estate,  from  one  interested  therein,  of  the  interest  of  the 
latter,  where  the  same  is  attacked  on  the  ground  of  alleged  fraud 
in   its    procurement.^* 


25  Matter  of  Keef,  43  Hun,  98.  See 
Matter  of  Lang,  144  N.  Y.  275 ;  63  St. 
Eep.  694. 

2SVan  Sinderin  v.  Lawrence,  14  St. 
Rep.  412;  Matter  of  Wagner,  52  Hun, 
23;  aff'd,  119  N.  Y.  28;  Sanders  y. 
Soutter,  126  id.  193;  37  St.  Rep.  1. 
The  surrogate  lias  no  jurisdiction  to 
determine  the  right  of  inheritance  to 
a  fund  received  by  the  administrator 
wliich  belonged  to  his  intestate,  but 
which  in  law  is  to  be  regarded  as  real 
estate.  (Matter  of  Woodworth,  5 
Dem.  156.)  See  Matter  of  McKay, 
37  Misc.  590;  75  N.  Y.  Supp.  1069; 
75  App.  Div.  78.  Nor  has  he  juris- 
diction to  pass  upon  the  equitable 
claim  of  a  beneficiary  who  has  as- 
signed his  interest  to  the  effect  that 
such  assignment,  although  absolute  on 
its  face,  was  intended  merely  as  col- 
lateral security  for  a  loan;  and  the 
surrogate  must  recognize  such  assign- 
ment as  valid.  (Young  v.  Purdy,  4 
Dem.  455.)  And  see  McMahon  v. 
Macy,  51  N.  Y.  155;  Hodges  v.  Ten- 
nessee Ins.  Co.,  8  id.  416;  Despard  v. 
Walbridtre,  15  id.  374;  Henderson  v. 
Fullertoii,  54  How.  Pr.  422;  Stilwell 
V.  Carpenter,  59  N.  Y.  414;  Sevan  v. 
Cooper,  72  id.  317;  McNulty  v.  Hurd, 
id.  518;  Boughton  v.  Flint,  74  id.  476; 
Sheridan  v.  The  Mayor,  68  id.  30. 

27  Matter  of  Bunting,  98  App.  Div. 
122. 

28  Matter  of  Cooley,  6  Dem.  77.  An 
executor  received  the  amount  of  a 
policy  of  insurance  upon  testator's 
life,  which  by  its  terms  was  payable 
to  his  personal  representative  for  the 
benefit   of   the  widow.      Held,   that   a 


Surrogate's  Court  had  no  jurisdiction 
to  enforce  such  trust  by  compelling 
the  executor  to  pay  the  amount  re- 
ceived to  the  widow.  (Matter  of  Van 
Dermoor,  42  Hun,  326.)  The  surro- 
gate cannot  pass  upon  the  validity  of 
a  collector's  claim  of  title  to  prop- 
erty alleged  to  belong  to  the  estate, 
the  title  having  been  acquired  prior 
to  the  period  of  his  collectorship.  Nor 
can  he  compel  an  executor  to  account 
for  property  received  by  his  testator, 
as  executor,  unless  it  has  come  into 
the  last  executor's  possession.  (Mont- 
ross  V.  Wheeler,  4  Lans.  99 ;  Gotts- 
berger  v.  Smith,  2  Bradf.  86;  Matter 
of  Finn,  44  Misc.  622;  90  N.  Y.  Supp. 
159;  Matter  of  Kane,  38  Misc.  276; 
77  N.  Y.  Supp.  874.) 

29  Woodruff  V.  Woodruff,  3  Dem. 
505;  Matter  of  Evans,  58  App.  Div. 
502 ;  Matter  of  Cook,  68  Hun,  280 ;  22 
N.  Y.  Supp.  969.  Nor  can  he  deter- 
mine the  validity  of  an  assignment  of 
a  distributive  share,  attacked  for 
fraud;  but  where  such  validity  is  con- 
ceded, he  may,  on  an  accounting,  de- 
cree distribution  accordingly.  (Mat- 
ter of  Randall,  152  N.  Y.  508;  46 
N.  E.  945.)  See  Matter  of  Redfield, 
71  Hun,  344;  Matter  of  Arkenburgh, 
38  App.  Div.  473;  56  N.  Y.  Supp. 
523.  Compare  Matter  of  Browne,  35 
Misc.  366;  71  N.  Y.  Supp.  1037.  A 
decedent's  discharge  in  bankruptcy 
may  be  attacked  collaterally,  in  a 
special  proceeding  relating  to  his  es- 
tate, and  declared  void,  as  against  a 
creditor  as  to  whom  the  same  was 
fraudulently  procured.  (Jones  v.  Le 
Baron,  3  Dem.  37.)      See  §  968,  post. 
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Nor  can  tie  inquire  into  the  validity  of  sales  of  real  estate  made 
by  the  representative  alleged  to  be  fraudulent.^" 

So  a  .Surrogate's  Court  has  no  power,  on  the  accounting  of  an 
executor,  to  decide  that  a  transfer  made  during  the  lifetime  of  the 
deceased  to  the  person  who  was  afterward  appointed  his  executor, 
and  valid  as  between  the  parties,  was  void  as  to  creditors;  and 
cannot  thereupon  require  the  executor  to  account  for  what  he 
has  thus  received.^-^  And  an  executor,  on  his  accounting,  cannot 
have  an  affirmative  judgment  against  a  legatee,  a  party  to  the  pro- 
ceeding, for  the  ex!cess  overpaid  him  on  his  legacy,  the  surrogate 
having  no  authority  to  grant  such  relief. ^^ 

§  48.  Surrogate's  control  of  attorneys — The  surrogate  has  no 
control  over  attorneys,  as  such.^* 

He  cannot,  therefore,  compel  an  attorney  for  a  guardian  to  ac- 
count for  moneys  in  his  hands,  belonging  to  the  infant,  or  punish 
him  for  an  injury  to  the  estate.** 

Formerly  it  was  held  that  he  could  not  prescribe  the  terms  upon 
which  a  change  of  attorneys  might  be  effected,  nor  determine  the 
amount  of  compensation  to  which  the  retiring  attorney  is  entitled.^" 
Since  section  66  of  the  Code  was  amended  in  1899  so  as  to  ex- 
tend its  provisions  to  special  proceedings,  it  has  been  said  that  a 
surrogate  has  power  to  fix  the  value  of  an  attorney's  services  and, 

30  Matter  of  Valentine,  1  Misc.  491 ;  in  contemplation  of  the  future  distri- 
23  N.  Y.  Supp.  289,  and  cases  cited.  bution  of   his   property,   it  appearing 

31  Matter  of  Kellogg,  39  Hun,  275 ;  that  the  agreement  was  obtained 
Matter  of  Ammarell,  38  Misc.  399;  77  through  deceit  or  false  representa- 
N.  Y.  Supp.  932.  See  Geery  v.  Geery,  tions,  and  the  provision  made  for  the 
63   N.   Y.   252 ;    Southard   v.    Benner,  wife  under  it   is   less  than  her 


72  id.  424;  Adsit  v.  Butler,  S7  id.  share.  (Matter  of  Jones,  3  Misc. 
585;  Lichtenberg  V.  Herdtf elder,  5  Civ.  586.)  See  Pierce  v.  Pierce,  71  N.  Y. 
Proe.  Eep.  426;  Estes  v.  Wilcox,  67  154;  Matter  of  Davenport,  37  Misc. 
N.  Y.  264 ;  Ocean  Nat.  Bank  v.  01-  179 ;  74  N.  Y.  Supp.  940. 
cott,  46  id.  12;  Dewey  v.  Moyer,  72  id.  32  Matter  of  Underbill,  117  N.  Y. 
70;  Genesee  Eiver  Nat.  Bank  v.  Mead,  471  ;  27  St.  Eep.  720;  Matter  of  Lang, 
18  Hun,  303;  92  N.  Y.  Supp.  637;  144  N.  Y.  275;  63  St.  Eep.  694;  John- 
Eichardson  v.  Root,  19  Hun,  473;  son  v.  Weir,  34  Misc.  683;  70  N.  Y. 
Hyland  v.  Baxter,  98  N.  Y.  610;  Mat-  Supp.  1020;  Matter  of  Hodgman,  140 
ter  of  Eaymond,  27  Hun,  508;  Mer-  N.  Y.  421.  See  §  774,  post,  and  Mat- 
chant  V.  Merchant,  2  Bradf.  432.  He  ter  of  Wilmot,  39  Misc.  686 ;  80  N.  Y. 
has  no  power  to  try  issues  arising  out  Supp.  651. 

of  an  administrator's  interest  as  mort-  33  He  cannot  enforce  the  liability  of 

gagee  of  real  estate  of  the  intestate,  an  attorney  for  costs  under   Co.  Civ. 

nor  to  compel  him  to  account  for  al-  Proc,  §  3278,  as  that  section  does  not 

leged  profits  in  his  hands  as  belong-  apply  to  Surrogates'  Courts.     (Matter 

ing  to  the  estate.      (Matter  of  Mon-  of  Easch,  26  Misc.  459 ;  55  N.  Y,  Supp. 

roe,  142  N.  Y.  484;  60  St.  Rep.  102.)  434.) 

But  upon  a  representative's  account-  34  Matter  of  Writner,  1  Tuck.  75. 

Ing,  the  court  has  power  to  construe  35  Matter  of  Halsey,  13  Abb.  N.  C. 

or  determine  the  validity  of  an  ante-  353;  Chatfield  v.  Hewlett,  2  Dem.  191; 

nuptial  agreement  made  by  a  testator,  Pryer  v.  Clapp,  1  id.  387. 
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for  tliat  purpose,  to  appoint  a  referee.^*  But  this  power  can  only- 
he  exercised  in  connection  with  some  proceeding  pending  before 
him.^^ 

He  has,  however,  no  power  to  protect  or  enforce  the  lien  of 
an  attorney  upon  his  client's  interest  in  an  estate  pursuant  to  an 
agreement  giving  him  a  share  therein  for  his  services,  so  far  as  the 
same  relates  to  real  estate  which  the  executors  have  not  converted 
and  are  not  accountable  for.^^  But  as  to  assets  in  the  executor's 
hands,  the  court  may  protect  the  attorney  under  such  agreement, 
by  requiring  that  he  be  secured  before  permitting  a  discontinuance 
of  the  proceedings  instituted  in  behalf  of  his  client,^®  and  he  may 
vacate  a  legatee's  satisfaction  of  a  decree  of  distribution,  given  in 
violation  of  the  attorney's  lien  for  services.*"  But  even  though  he 
find  that  the  services  of  an  attorney  are  chargeable  as  a  lien  upon 
the  estate,  he  has  no  authority  to  direct  a  personal  judgment  there- 
for against  the  representative.*^ 

§  49.    Determining  creditor's  disputed  claims By  the  Revised 

Statutes  siurrogates  were  empowered  upon  the  final  accounting  of 
an  executor  or  administrator  to  enforce  the  payment  of  debts,*^ 
and  to  "  settle  and  determine  all  questions  concerning  any  debt, 
claim,  etc.,  to  whom  the  same  shall  be  payable,  and  the  sum  to  be 
paid  to  each  person."  ** 

It  was,  nevertheless,  held  that  Surrogates'  Courts  were  not  con- 

38  Matter   of  Smith,   111  App.   Div.  pendent    of   the    statutory   lien   given 

23,  citing  Matter  of  Began,  167  N.  Y.  him  by  section  66  of  the  Code  of  Civil 

338,    and   Matter   of    Fitzsimons,    174  Procedure,   which  entitles  him  to  re- 

N.  Y.   15.  tain  such  papers  until  his  claim  for 

37 Matter    of    Krakauer,    33    Misc.  services  is  paid.     (Matter  of  McGuire, 

674;   68  N.  Y.  Supp.  935;  Matter  of  106  App.  Div.   131.)      But  the  attor- 

Eobinson,  59  Misc.  323.  ney  cannot,  for  his  own  benefit,   con- 

3S  Matter    of    Fernbacher,    5    Dem.  tinue  the  proceeding  after  settlement 

219;  18  Abb.  N.  C.  ,1.  between     the     parties.        (Matter     of 

3D  Matter    of    Fernbacher,    5    Dem.  Evans,   58   App.   Div.   502;    69   N.   Y. 

219;  18  Abb.  N.  C.  1 ;  Matter  of  Boss,  Supp.   482.)      See    §   552,   post.      The 

123  App.  Div.  74.  lien  is  not  lost  by  a  transfer  of  the 

*o  Matter  of  Regan,  167  N.  Y.  338;  estate,  under   an   order   of  the  court, 

60   N.   E.   Rep.   658,   and  cases   cited,  to   a   co-executor   where   the  estate  is 

An  attorney  has  a  lien  upon  a  surro-  still  in  court  and  has  not  been  finally 

gate's    decree   in   favor   of   his    client  administered.      (Matter  of  Crouch,  41 

rendered  on  an  executor's  accounting  Misc.  349.) 

even  though  such  decree  was  entered  41  Matter  of   Smith,   111   App.  Div. 

before  the  amendment  of  section  66  of  23.                                        > 

the   Code   securing   to   an   attorney   a  42  2  R.  S.  221,  §   1 ;   Co.  Civ.  Proc, 

lien  for  services  in  a  special  proceed-  §  2472,  subd.  4. 

ing.     (lb.;  Matter  of  Smith,  111  App.  43  2  R.    S.   96,   §   71.     Compare   Co. 

Div.   23.)      He   also  has   a,  lien  upon  Civ.  Proc,  §  2743. 
the    papers    in    his    possession,    inde- 
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stituted  or  intended  for  tlie  trial  of  disputed  claims.  And  even  if 
a  contested  claim  was  submitted  to  the  surrogate  by  aU  the  parties 
in  interest,  his  decision  in  regard  to  it,  and  a  decree  made 
thereon,  -would  not  be  binding  on  any  of  the  parties,  and  could  not 
be  sustained  even  as  an  arbitration.*^ 

Nor  did  the  surrogate  of  ISTew  York  county,  under  L.  1870,  c. 
359,  §  6,*^  giving  him  power  in  any  accounting,  etc.,  to  appoint  a 
referee  "  to  hear  and  determine  all  disputed  claims  and  other 
matters  relating  to  said  accounts,"  have  power  to  pass  upon  the 
disputed  claim  of  a  creditor  against  the  estate,  so  as  to  bar  the 
creditor's  'Common-law  remedy.*®  Nor  had  he  the  power,  under 
2  R.  S.  116,  §  18,*'^  allowing  him  six  months  after  the  time  of 
granting  letters  of  administration  to  decree  payment  of  a  debt  of 
the  intestate,  etc.,  to  order  payment  of  a  contested  claim.** 

The  rule  contained  in  these  decisions,  withholding  from  sur- 
rogates the  power,  upon  the  final  accounting  (now  termed  the 
"  judicial  settlement  of  the  account")  of  an  executor  or  adminis- 
trator, to  pass  on  a  claim  against  the  estate  of  a  decedent,  which 
is  disputed  by  the  representative,  was,  imtil  1895,  retained  by  the 
Code  of  Civil  Procedure,  which  provided  that  where,  upon  the 
judicial  settlement  of  the  account  of  an  executor  or  adminis- 
trator, "  the  validity  of  a  debt,  claim,  or  distributive  share  is  not 
disputed  or  has  been  established,  the  decree  must  determine  to 
■whom  it  is  payable,  the  sum  to  .be  paid  by  reason  thereof,  and  all 
other  questions  concerning  the  same."  *^ 

In  1895,  however,  power  was  conferred  upon  the  surrogate  to 
pass  upon  a  claim  which  "  is  admitted,  or  has  been  established 
upon  the  accounting  or  other  proceeding  in  the  Surrogate's  Court, 
or  other  court  of  competent  jurisdiction,"  ^^  provided  "  a  written 

« Tucker    v.    Tucker,    4    Abb.    Ct.  Martine's  Estate,   11    Abb.   N.   C.  50; 

Ap]i.  Dec.   428;   Bevan  v.   Cooper,  72  Giles'    Estate,    id.    57;    Van    Valken- 

N.  Y.  317.  burgh  v.  Lasher,  53  Hun,  594;   Mat- 

45  Co.  Civ.  Proe.,  §  2546.  ter  of  Schmidt,  58  N.  Y.   Stipp.  595; 

46  Cooper  V.  Felter,  6  Lans.  485.  See  Matter  of  Huntington,  39  Misc.  477 ; 
Leviness  v.  Cassebeer,  3  Eedf.  491;  80  N.  Y.  Supp.  220.  Where  a  claim 
Matter  of  Leslie,  id.  280;  Garvey  v.  is  compromised  and  an  agreement  to 
McCue,  id.  313.  that  effect  made  between  the  creditor 

47  Co.  Civ.  Proc,  §  2722.  and  representative,  the  surrogate  may 

48  Euthven  v.  Patten,  1  Eobt.  416 ;  not  order  payment,  as  it  is  in  effect 
2  Abb.  Pr.   (N.  S.)    121.  the  specific  performance  of  a  contract. 

49  (jo.  Civ.  Proc,  §  2743,  in  part.  (Matter  of  Bronson,  69  App.  IMv. 
See   Matter   of    Callahan,    152   N.    Y.  487;  74  N.  Y.  Supp.  1052.) 

320 ;  Greene  v.  Day,  1  Dem.  45 ;  Kam-        50  L.  1895,  c.  595,  amending  Co.  Civ. 
merrer  v.  Ziegler,  id.  177;  Dubois  v.    Proc,  §  2743. 
Brown,  id.  317;  3  Civ.  Proc  Rep.  39; 
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consent  shall  be  filed®^  ty  the  respective  parties  with  the  surro- 
gate that  said  claim  may  he  heard  and  determined  by  him  upon 
the  judicial  settlement  of  the  accounts  of  said  executor  or  admin- 
istrator." ^^  This  power  can  be  exercised  only  upon  the  "  judicial 
settlement  of  the  accounts,"  even  though  the  parties  consent  other- 
wise.^* 

Eor  reasons  which  may  he  deemed  not  fully  apparent,  the  sur- 
rogate had,  under  the  former  statute,  and  still  possesses  such 
power,  in  proceedings  to  sell  the  real  property  of  a  decedent  for 
payment  of  debts  or  funeral  expenses,^*  as  well  as  upon  the  judicial 
settlement  of  the  account  of  a  testamentary  trustee.®^ 

A  contest  between  an  accounting  executor  or  administrator  and 
amy  of  the  other  parties,  respecting  a  debt  alleged  to  be  due  by  the 
accounting  party  to  the  decedent,  or  by  the  decedent  to  the  account- 
ing party,  the  court  has  jurisdiction  to  try  and  determine. ®® 

It  should  be  noticed  that  the  statute  does  not  extend  to  the  case 
of  the  claim  of  a  third  person  against  a  general  guardian  as 
such.  No  provision  is  made  for  the  compulsory  payment  by  a  gen- 
eral guardian  of  a  debt  already  incurred,  e.  g.,  for  the  board  of  the 
ward.^'' 

§  50.   Incidental   nonstatutory   powers Where,    in   a   subject 

within  his  jurisdiction,  the  surrogate  deems  justice  to  require  the 
exercise  of  an  incidental  power  which  has  not  been  expressly  given 
him  by  the  statute,  he  should  not  for  that  reason  decline  to  exer- 
cise it.  For  instance,  where  the  statute  made  no  express  provision 
for  revoking  a  probate,  in  case  another  and  later  will  was  dis- 
eovBiTBd,  the  'power  to  do  so  "was  implied  ^frmnlhe  section  declaTing 

51 A     consent     signed     within     six  accounting.       (Clark    v.    Scovill,    191 

months    after    the    rejection    of    the  N.  Y.  8.) 

claim,     but     not     filed     until     eleven  53  Matter  of  Clark,  85  N.  Y.  Supp. 

months     thereafter,     is     inoperative.  1127;   mem.  89  App.  Div.  617;  Clark 

(Matter  of  Bork,  55  Misc.  179.)  v.  Scovill,  191  N.  Y.  8. 

52  Co.  Civ.  Proc,  §  1822,  as  amended  54  Co.  Civ.  Proc,  §  2755;  Matter  of 

1895;  Matter  of  Kirby,  36  Misc.  312;  Haxtun,  102  N.  Y.  157.      See  §  858, 

73  N.  Y.  Supp.  500.     The  written  con-  post. 

sent   is   a   prerequisite   to   the   surro-  85  Co.  Civ.  Proc,  §  2812. 

gate's   jurisdiction    (Matter    of    War-  56  Co.  Civ.  Proc,  §  2731;  Matter  of 

ner,    39   Misc.    432;    79   N.    Y.   Supp.  Marcellus,    165   N.   Y.   70;    58   N.    E. 

363),  and  when  once  filed  is  deemed  796,  and  cases  cited.     The  statute  is 

a  conclusive  election,  on  the  part  of  as  applicable  to  temporary  as  to  gen- 

the  creditor,  to  proceed  in  the  Surro-  eral      administrators.         (Matter      of 

gate's    Court.      Hence,   on    the   execu-  Eisner,  5  Dem.  383.) 

tor's  neglect  or  refusal  to  present  his  67  Welch  v.   Gallagher,   2  Dem.   40 ; 

accounts   for   settlement,   the   creditor  Hampton  v.  Stoehr,  51   St.  Eep.  560; 

cannot  maintain  an  action  at  law  to  23  N.  Y.  Supp.  280.    See  chapter  XX, 

recover   his    claim,   but    should   insti-  post, 
tute   a  proceeding  for    a  compulsory 
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the  force  of  the  probate  as  evidence,  until  reversed  on  appeal,  re- 
voked on  allegations,  or  declared  void  by  a  competent  tribunal.^* 
So  a  decree  admitting  a  will  may  be  opened  at  the  instance  of  a 
former  contestant  to  enable  him  to  apply  for  a  judicial  construc- 
tion of  its  provisions.^® 

As  an  incident  to  his  power  to  'determine  questions  concerning 
distributive  shares,  etc.,^°  the  surrogate  has  power  to  determine 
the  validity  of  alleged  gifts  causa  mortis  by  a  decedent  f^  so  too, 
the  question  whether  releases  exchanged  between  trustee  and  bene- 
ficiary are  sufficient,  under  the  Real  and  Personal  Property  Laws, 
to  terminate  the  trust.^^ 

Within  the  domain  of  his  statutory  jurisdiction  of  the  subject- 
matter,  he  may  exercise  any  powers  not  inconsistent  with  existing 
law,  which  were  enjoyed  by  the  colonial  courts  of  probate,  or  the 
successors  of  such  courts,  previous  to  the  adoption  of  the  Revised 
Statutes.*"* 

§  51.    Power  to  grant  naturalization Since  they  are  courts  of 

record,  having  a  clerk  and  seal,  .Surrogates'  Courts  possess  com- 
mon-law jurisdiction,  within  the  meaning  of  the  Federal  statute, 
to  grant  naturalization.^ 

TITLE  THIRD. 

INCIDENTAL  JUEISDICTION  AND  POWEES. 

§  52.  Incidental  statutory  powers. —  In  order  to  render  effective 
the  general  powers  conferred  upon  surrogates,  and  provide  them 
with  proper  and.  adequate  means  of  exercising  their  jurisdiction, 
the  Legislature  has  given  them  certain  special  or  incidental  powers 
relating  to  their  mode  of  procedure,  etc.     These  powers  are:^° 

"  1.  To  issue  citations  to  parties,  in  any  matter  within  the  juris- 
diction of  his  court ;  and,  in  a  case  prescribed  by  law,  to  compel 
the  attendance  of  a  party. 

"  2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceed- 

58  Campbell  v.  Logan,  2  Bradf.  90.  Ch.  302;   Isham  v.  Gibbons,   1   Bradf. 

59  Matter  of  Keeler,  5  Dem.  218.  69;    Vreedenburgh    v.    Calf,    9    Paige, 

60  2  R.  S.  95,  §  71;  Co.  Civ.  Proe.,  128;  Matter  of  Parker,  1  Barb.  Ch. 
§  2743.  154;    Campbell  v.  Thatcher,   54  Barb. 

61  Fowler  v.  Lockwood,  3  Redf.  465 ;  382.  Compare  Farnsworth  v.  Oli- 
Matter  of  Pearson,  21    St.  Rep.    128.  phant,  19  id.  30;  Halsey  v.  Van  Am- 

62  Matter  of   U.   S.   Trust   Co.,   ,175  ringe,  6  Paige,   12. 

N.  Y.  304 ;   67  N.  E.  Rep.  614.  64  Matter  of  Harstrom,  7  Abb.  N.  C. 

63Skidmore    v.    Davies,     10    Paige,    391. 
316;    Proctor   v.  Wanmaker,    1    Barb.        65  Co.  Civ.  Proc,  §  2481. 
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ing  in  his  court  f^  and  where  all  persons  who  are  necessary  parties 
have  not  been  cited  or  notified,  and  citation  or  notice  has  not  been 
waived  by  appearance  or  otherwise,  it  is  his  duty,  before  proceed- 
ing further,  so  to  adjourn  the  same,  and  to  issue  a  supplemental 
citation,  or  require  the  petitioner  to  give  an  additional  notice,  as 
may  be  necessary. 

"  3.  To  issue,  under  the  seal  of  the  court,  a  subpoena,  requiring 
the  attendance  of  a  witness  residing  or  being  in  any  part  of  the 
State,  or  a  subpoena  duces  tecum,  requiring  such  attendance,  and 
the  production  of  a  book  or  paper  material  to  an  inquiry  pending 
in  the  court. 

"  4.  To  enjoin,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  to  whom  a  citation  or  other  process 
has  been  duly  issued  from  his  court,  from  acting  as  such,  until  the 
further  order  of  the  court. 

"  5.  To  require,  by  order,  an  executor,  administrator,  testamen- 
tary trustee,  or  guardian,  subject  to  the  jurisdiction  of  his  court, 
to  perform  any  duty  imposed  upon  him  by  statute,  or  by  the  Sur- 
rogate's Court,  under  authority  of  a  statute. 

"  6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a 
former  time,  a  decree  or  order  of  his  court ;  or  to  grant  a  new 
trial  or  a  new  hearing  for  fraud,  newly-discovered  evidence,  cleri- 
cal error,  or  other  sufiicient  cause.  The  powers  conferred  by  this 
subdivision  must  be  exercised  only  in  a  like  case  and  in  the  same 
manner  as  a  court  of  record  and  of  general  jurisdiction  exercises 
the  same  powers.  Upon  an  appeal  from  a  determination  of  the 
surrogate,  m.ade  upon  an  application  pursuant  to  this  subdivision, 
the  general  term  (Appellate  Division)  of  the  Supreme  Court  has 
the  same  power  as  the  surrogate ;  and  his  determination  must  be 
reviewed,  as  if  an  original  application  was  made  at  that  term. 

"  7.  To  punish  any  person  for  contempt  of  his  court,  civil  or 
criminal,  in  .any  case,  where  it  is  expressly  prescribed  by  law  that 
a  court  of  record  may  punish  a  person  for  a  similar  contempt,  and 
in  like  manner. 

"  8.  Subject  to  the  provisions  of  law  relating  to  the  disqualifi- 
cation of  a  judge  in  certain  cases,  to  complete  any  unfinished  busi- 
ness pending  before  his  predecessor  in  the  ofiice,  including  proofs, 
accountings,  and  examinations. 

68  See  Matter  of  Eice,  81  App.  Div.  223;  81  N.  Y.  Supp.  681;  aff'd,  176 
N.  Y.  570. 
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"  9.  To  complete,  and  certify  and  sign  in  Lis  own  name,  adding 
to  Ms  signature  the  date  of  so  doing,  all  records  or  papers  left 
■uncompleted  or  unsigned  by  any  of  Ids  predecessors.®'' 

"  10.  To  exemplify  and  certify  transcripts  of  all  records  of  his 
court,  or  other  papers  remaining  therein. 

"  11.  With  respect  to  any  matter  not  expressly  provided  for  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  the  cognizance  of  his  court,  according  to  the  course 
and  practice  of  a  court  having,  by  the  common  law,  jurisdiction 
of  such  matters,  except  as  otherwise  prescribed  by  statute ;  and  to 
exercise  such  incidental  powers,  as  are  necessary  to  carry  into 
effect  the  powers  expressly  conferred." 

It  is  only  necessary  in  this  place  to  remark  upon  two  or  three  of 
these  incidental  powers,  as  not  naturally  falling  under  any  of  the 
general  subjects  of  jurisdiction  hereafter  separately  treated. 

§  53.  Power  to  grant  injunction —  The  authority  of  a  Surro- 
gate's Court  to  issue  injunctions  is  extended  by  the  fourth  sub- 
division above,  the  former  statute  having  confined  it  to  executors, 
administrators,  and  guardians,  and  to  cases  where  a  citation  for 
their  removal  had  been  issued.*^ 

The  same  observation  may  be  made  as  to  the  effect  of  the  fifth 
subdivision,  in  respect  to  the  court's  power  to  order  representa- 
tives, trustees,  and  guardians  to  perform  any  duty  imposed  on 
them.  The  power  given  to  surrogates  by  the  Revised  Statutes®*  to 
direct  and  control  the  conduct  of  executors  and  administrators,  is 
now  extended  to  the  case  of  testamentary  trustees  and  guardians  ; 
but  this  power  was  never  understood  to  give  a  surrogate  authority 
to  direct  them  in  regard  to  the  prosecution  of  suits  in  other  courts 
affecting  the  estate,™  nor  in  respect  to  such  a  matter  as  the  charg- 
ing of  a  legacy  on  the  residuary  real  estate  by  an  executor.'-^    Pre- 

67  "AU  acts  hitherto  of  surrogates  vious  statutes,  see  L.  1870,  c.  74;  L. 
and   officers   acting   as    such   in   com-  1890,  c.  155. 
pleting    by    certifying    in    their    own  68  L.  1837,  c.  469,  §  61. 
names   any   uncertified  wills,   and   by  69  2  R.  S.  220,  §  1,  subd.  3;  Co.  Civ. 
signing   and   certifying   in   their   own  Proc.,   §  2472,  subd.  3.      See,  on  the 
names    the    unsigned    and   uncertified  general  subject  of  the  surrogate's  con- 
records  of  wills   and  of   other   proofs  trol  and  supervision  of  executors,  etc., 
and   examinations   taken   in   the   pro-  chapter  XVII,  tit.  1,  art.  2,  post. 
ceedings    of    probate    thereof,    before  70  Matter    of    Parker,    1    Barb.    Ch. 
their  predecessors  in  office,  are  hereby  154.   He  may  authorize  a  compromise, 
confirmed  and  declared  to  be  valid  and  (Co.  Civ.  Proc,   §   2719;   L.   1888,   c. 
in  full  compliance  with  the  pre-exist-  571.) 

ing    statutory     requirements."       (Co.  Ti  Bevan  v.  Cooper,   72  N.  Y.  317; 

Civ.  Proc,  §  2482. )     For  similar  pre-  Matter  of  Woodworth,  5  Dem.  156. 
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viously  to  L.  1865,  c.  733,'^^  a  surrogate  had  no  authority  to  compel 
a  representative,  who  had  been  removed  from  office,  to  deliver  over 
to  his  successor  the  assets  in  his  hands  -^^  though  he  nov^  has  such 
power. ''^  He  cannot,  however,  on  a  summary  application,  compel 
an  administrator  to  deliver  to  a  claimant  property  taken  possession 
of  as  part  of  the  estate.'^^ 

The  court  may  compel  executors  to  perform  their  duty  by  ex- 
pending for  the  benefit  of  infant  legatees  the  interest  of  a  sum  of 
money  intrusted  to  them  for  that  purpose  by  the  testator,  notwith- 
standing that  the  executors  might  be  made  liable  in  an  equitable 
action  in  the  Supreme  Court.'^® 

A  Surrogate's  Court  has  no  jurisdiction  to  order  the  satisfaction 
of  record,  of  a  mortgage  upon  the  real  estate  of  an  infant,  although 
his  estate  is  subject  to  its  jurisdiction.'''' 

§  54.  New  trial  or  rehearing  for  fraud,  etc. —  The  interpretation 
of  the  sixth  subdivision,  giving  a  Surrogate's  Court  power  to  open, 
vacate,  modify,  or  set  aside  its  decrees  or  orders,  and  to  grant  a 
new  trial  or  a  new  hearing  for  fraud,  newly-discovered  evidence,''* 
clerical  error,  or  other  sufficient  cause,  has  been  a  subject  of  fre- 
quent controversy.  Even  before  the  adoption  of  the  present  Code, 
the  power  of  a  surrogate  to  open  and  vacate  a  decree  obtained 
through  mistake,  accident,  or  fraud,  was  held  to  be  equal  to  that 
exercised  by  a  court  of  equity  on  a  bill  filed  for  relief  against  a 
judgment  or  decree  for  fraud  or  mistake.''* 

But  the  powers  of  the  surrogate  in  this  regard  are  confirmed 
and  largely  extended  by  the  Code.  He  has  the  power  of  a  court 
of  general  jurisdiction  to  vacate  his  decrees,  or  those  of  his  prede- 

72  Co.  Civ.  Proc,  §  2605.  proper  diligence,  or  that  he  was  mis- 

TSAnnett    v.    Kerr,    2    Eobt.    556;  led  and  induced  to  refrain  from  mak- 

Marston  v.  Paulding,  10  Paige,  40.  ing  certain  proof  because  of  excusable 

74  But  see  Breslin  v.  Smyth,  3  Dem.  mistake  or  by  some  act  or  admission 

251.  of  the  contestant  upon  which  he  had 

75Marston   v.    Paulding,    10    Paige,  a  right  to  rely.      (Matter   of   Banks, 

40;   Thompson  v.  Mott,  5  Eedf.  574;  108  App.  Div.  181.) 
Case   V.   Spencer,    86  App.  Div.   454;        79  Vreedenburgh    v.    Calf,    9    Paige, 

83  N.  Y.  Supp.  697.  128;   Skidmore  v.  Davies,   10  id.  316; 

76  Dubois  V.  Sands,  43  Barb.  412.  Bailey    v.    Hilton,    14    Hun,    3,    affg. 

77  Cromwell  v.  Kirk,  1  Dem.  599.  Bailey  v.  Stewart,  2   Redf.  212;    Sip- 

78  To  entitle  the  proponent  of  a  will,  perly  v.  Baucus,  24  N.  Y.  46 ;  Pew  v. 
which  has  been  refused  probate,  to  a  Hastings,  1  Barb.  Ch.  452;  Harrison 
new  trial  of  the  probate  proceeding  v.  McMahon,  1  Bradf.  283;  Campbell 
upon  the  ground  of  newly-discovered  v.  Logan,  2  id.  92;  Brick's  Estate,  15 
evidence,  he  must  show  that  the  exist-  Abb.  Pr.  12;  Yale  v.  Baker,  2  Hun, 
enee  of  the  alleged  new  evidence  was  468 ;  Janssen  v.  Wemple,  3  Redf.  229 ; 
unknown  to  hira  at  the  time  of  the  Dobke  v.  McClaran,  41  Barb.  491; 
trial,  and  that  it  could  not  have  been  Tarmera'  Loan  &  T.  Co.  v.  Hill,  4 
discovered  by  him  in  the  exercise  of  Dem.  41. 
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«€ssor,^°  and  grant  relief  as  in  the  Supreme  Court,  for  sufficient 
reason,  in  furtherance  of  justice;®^  and  the  exercise  of  this  power 
is  not  suhject  to  the  limitations  of  time,  prescribed  with  reference 
to  motions  to  set  aside  judgments  for  irregularity  or  for  error  of 
fact  not  arising  on  the  trial.*^ 

The  statute  is  not  to  be  construed,  however,  as  granting  power 
to  set  aside  a  decree  without  any  assigned  cause,  and  to  grant  a 
new  trial  only  for  the  specified  cause;  but  the  causes  specially 
indicated,  or  other  "  sufficient  cause,"  should  be  shown  to  induce 
the  setting  aside  of  a  decree  duly  entered  after  full  litigation.^ 

The  opening  of  a  surrogate's  decree,  formally  and  lawfully 
made,  requires  the  exercise  of  the  soundest  discretion.  "  It  should 
only  be  done  in  extraordinary  cases,  and  where  errors  are  plain, 
palpable,  and  beyond  any  question.  The  greatest  caution  should, 
at  all  times,  be  observed,  an  thus  furnishing  the  opportunity  to 
correct  errors  in  the  judgment  of  a  competent  tribunal,  and  it 
shouW  never  be  done  to  the  extent  of  allowing  the  whole  subject- 
matter  to  be  investigated  and  tried  over  again.  Siich  a  practice 
would  be  virtually  permitting  tJie  tribunal  to  review  its  own  pro- 
ceedings, the  same  as  upon  an  appeal,  which  was  never  intended, 
and  should  not  be  tolerated."  ^ 


80  Matter  of  Smith,  89  Hun,  606 ;  34  cannot    be     deemed    newly-discovered 

N.    Y.    Supp.    1057.      See    Matter    of  evidence  upon  which  the  decree  should 

Hancock,  27  Hun,  78,  revd.  on  another  be  opened.    (lb.)     The  surrogate  may, 

point  in  91  N.  Y.  284.  however,  open  a  decree  on  the  motion 

M  Matter  of  Flynn,  136  N.  Y.  287;  of   the   personal   representatives   of   a 

Ladd  V.  Stevenson,  112  id.  325;  Mat-  deceased  administrator  for   newly-dis- 

ter  of  Tilden,  5  Dem.  230;    98  N".  Y.  covered  evidence  exonerating  him  for 

434;   Singer  v.  Hawley,  3  Dem.   571;  amounts  with  which  his  account  has 

affd.,  100  N.  Y.  206 ;  Matter  of  Robert-  been    surcharged ;    though    the    power 

son,  51  App.  Div.  117;  64  N.  Y.  Supp.  will  be  exercised  only  in  like  case  and 

385;   aif'd,  165  N.  Y.  675;  Matter  of  in  the  same  manner  as  by  a  court  of 

Henderson,    157    N.   Y.    423;    28    Civ.  general  Jurisdiction.      (Matter  of  Mc- 

Proc.  Rep.  389;  Matter  of  Fulton,  30  Manus,  35  Misc.  678;  72  N.  Y.  Supp. 

Misc.  70;  62  N.  Y.  Supp.  995.  409.)       Unless     the     newly-discovered 

suSee  Co.  Civ.  Proc,  |§  1282,  1290;  evidence  is  uncontrovertible,  the  order 
Matter  of  Flynn,  supra;  Matter  of  vacating  the  decree  should  not  con- 
Henderson,  supra;  Matter  of  Mather,  tain  an  adjudication  contrary  to  the 
41  Misc.  414;  84  N.  Y.  S'upp.  1105;  former  determination,  but  should 
aff'd,  90  App.  Div.  382.  simply    provide    for    a    new    hearing 

83  Matter  of  Douglas,  52  App.  Div.  upon    which    both     parties    may    be 

303;    65  N.  Y.  Supp.   103;  Matter   of  heard.      (Matter  of  Cameron,  97  App. 

White,   52  App.   Div.   225;    65   N.   Y.  Div.  436;  aff'd,  181  N.  Y.  560.) 
Supp.    168;    Matter   of   Olmstead,    17        84  Decker  v.  Elwood,  3  Sup.  Ct.   (T. 

Abb.  N.  C.  320;   s.  c.  as  Olmstead  v.  &    C.)     48;    Matter    of    Gaffney,    116 

Long,  4  Dem.   44.     The   discovery   of  App.  Div.  583;    aff'd,  189  N.  Y.  503; 

further  evidence  in  a  book,  which  was  Matter  of   Lowry,   89  App.   Div.   226. 

in  the  possession  of  a  party  pending  See  Matter  of  Filley,  47  St.  Rep.  428; 

the   litigation    previous    to    a    decree.  Story  v.  Dayton,  22  Hun,  450. 
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There  is,  therefore,  no  warrant  for  opening  a  decree  on  the 
ground  that  it  was  based  on  an  erroneous  theory  of  the  law;  the 
remedy  for  that  is  by  appeal.*^  Ignorance  of  the  law  at  the  time 
of  the  entry  of  the  decree,  and  the  nondiscovery  of  the  mistake 
until  after  the  expiration  of  the  time  to  appeal  therefrom,  furnish 
no  ground  for  the  opening  of  the  decree.^®  The  fact  that  the  surro- 
gate to  whom  the  application  is  made  entertains  different  views  of 
the  merits  from  those  of  his  predecessor  who  decided  the  case,  is 
no  "  sufficient  cause "  why  there  should  be  a  rehearing. ^''^ 
A  reargument  should  only  be  ordered  when  it  appears  clearly 
that  some  question  decisive  of  the  case,  and  duly  submitted  by 
counsel,  has  been  overlooked  by  the  court;  or  that  the  decision  is 
in  conflict  with  an  express  statute  or  with  a  controlling  decision, 
to  which  the  attention  of  the  court  was  not  drawn,  through  the 
neglect  or  inadvertence  of  counsel.^'  But  the  mere  fact  that  the 
attorney  in  drawing  a  decree  made  a  mistake  on  a  matter  of  law 
is  not  sufficient  to  authorize  the  opening  of  the  decree,®^  though 
in  a  proper  case  the  decree  will  be  opened  for  the  purpose  of  cor- 
recting clerical  errors  in  the  form  of  the  decree;  and  a  rehearing 
will  be  granted,  so  far,  for  example,  as  to  determine  the  executor's 
liability  on  a  note  credited  to  him  for  the  full  amount,  but  which 

85  Matter  of  Humfreville,  8  App.  may  grant  a  new  trial  of  a  probate 
Div.  312;  40  N.  Y.  Supp.  939;  Matter  proceeding  determined  by  his  prede- 
of  Mount,  27  Misc.  411;  59  N.  Y.  cesser,  on  the  ground  that  such  pre- 
Supp.  176;  Matter  of  Wallace,  28  decessor  had  a  disqualifying  interest. 
Misc.  603;  59  N.  Y.  Supp.  1084  (dis-  (Matter  of  Hancock,  27  Hun,  78.) 
tinguishing  the  case  where  the  surro-  This  judgment  was  reversed  (91  N.  Y. 
gate  had  no  jurisdiction  to  make  the  284)  on  the  ground  that  the  interest 
decree  sought  to  be  corrected,  as  in  was  not  disqualifying,  but  the  power 
Matter  of  Coogan,  27  Misc.  563)  ;  of  the  surrogate  to  grant  a  new  trial 
Matter  of  Douglas,  52  App.  Div.  303 ;  for  such  cause  was  not  called  in 
65  N.  Y.  Supp.  103;  Matter  of  Mon-  question. 

teith,  27  Misc.   103;   58   N".  Y.   Supp.        88  Mount  v.  Mitchell,  32  N.  Y.  702, 

375;    Matter    of    Walrath,    37    Misc.  and  cases  supra.     In  Matter  of  Wood 

696;    Matter    of    Schlosser,    63    Misc.  (N.    Y.    Law    Jour.,    June    2,    1891), 

163;    Matter  of  Peck,   131   App.  Div.  Ransom,  S.,   said:      "  Tlie  motion  for 

81;  Matter  of  Gaffney,  116  App.  Div.  a    reargument    is    founded    upon    the 

683;   101  N.  Y.  Supp.  882;   aflf'd,  189  opinion  of  new  counsel  that  he  might 

N.   Y.    503.     The   provisions   of   Code  present  the  questions  formerly  argued 

Civ.  Proc,  §  2481,  subd.  6,  conferring  and  fully  considered  by  the  court  so 

on    the    surrogate    power    to    vacate,  as  to  induce  the  court  to  reverse  its 

modify,  or  set  aside  a  decree,  extends  former  decision.     Such  practice  would 

no  further  than  to  give  the  power  in-  be  contrary  to  the  orderly  administra- 

herent  in  every  court  of  general  juris-  tion   of   justice,    and,   if    its    sanction 

diction  to  control  its  orders  and  judg-  rested  in  the  sound  discretion  of  the 

ments.     (Matter  of  Hayward,  44  App.  court,  ought  not  to  be  approved;  but 

Div.  265;   60  N.  Y.  Supp.  636.)  I  do  not  find  that  the  court  is  vested 

86  Matter   of  Ermand,   24   Hun,    1 ;  with  any  discretion." 

Reed  v.  Reed,  52  N.  Y.  651.  89  Carr    v.    Tompkins,    46    St.    Rep. 

87Melcher  v.   Stevens,   1   Dem.   123,    585;   19  N.  Y.  Supp.  647. 
and  many  cases  cited.      A  surrogate 
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he,  in  fact,  settled  for  less  than  its  face,  without  giving  the  estate 
the  benefit  thereof.*^  The  court's  power  to  open  and  vacate  a 
decree  is  limited  to  cases  where  "  fraud,  newly-discovered  evidence, 
clerical  or  other  sufficient  cause  "  of  a  like  nature  are  shown.®^ 
The  "  other  sufficient  cause "  must  be  one  which  the  Supreme 
Court  has  been  accustomed  to  recognize  as  legally  sufficient.®^ 
That  certain  testimony  was  not  given  on  the  trial,  through  "  the 
inattention  of  counsel,"  is  not  a  ground  for  setting  aside  a 
referee's  report  and  granting  a  rehearing.®^  That  an  order  or 
decree  is  void  for  want  of  jurisdiction  is,  of  course,  a  sufficient 
cause  for  vacating  it,  and  the  objection  may  be  raised  by  a  motion.®* 


90  Matter  of  Beach,  3  Misc.  393 ;  24 
N.  Y.  Supp.  717. 

91  Matter  of  Hawley,  100  N.  Y.  206 ; 
Wright's  Accounting,  16  Abb.  Pr. 
(N.  S.)  429;  7  Ilun,  608;  Matter  of 
Hodgman,  82  id.  419;  31  N.  Y.  Supp. 
263. 

92  Matter  of  Kranz,  41  Hun,  463; 
where  it  was  held  improper  to  send 
back  to  a  referee  for  rehearing  the 
matter  of  a  contested  account  upon 
which  he  has  reported,  on  the  ground 
that  the  accounting  administrator  has 
discovered  vouchers  which  had  been 
mislaid,  and  asks  to  call  witnesses 
who  had  been  omitted  by  oversight, 
where  no  fraud  or  clerical  error  is 
alleged,  no  sufficient  statement  of  the 
newly-discovered  evidence  being  made, 
and  it  being  apparent  that  no  in- 
justice has  been  done  to  the  admin- 
istrator. See  Matter  of  Eamsdell,  20 
St.  Rep.  446  [newly-discovered  evi- 
dence] ;  Matter  of  Barnum,  129  App. 
Div.  418.  When  after  many  delays 
and  adjournments  a  decree  is  entered, 
settling  the  accounts  of  an  adminis- 
trator, who  was  served  with  notice 
of  entry  but  allowed  the  time  to  ap- 
peal to  expire,  he  is  not  entitled  to 
an  order  vacating  the  decree  on  the 
ground  that  the  contestants  have  been 
guilty  of  laches,  or  because  by  reason 
of  the  delays,  vouchers,  by  which  he 
might  exculpate  himself,  have  been 
lost.  (Matter  of  Bodine,  119  App. 
Div.  493.1  So  also  it  is  not  a  suffi- 
cient groUHd  for  opening  a  decree 
settling  an  executor's  account  that  an 
item  of  credit,  e.  g.,  his  commissions, 
was  not  allowed  him.  When  a  party 
has  had  his  day  in  court  he  must 
show  that  it  was  not  his  fault  that 
he  did  not  improve  it,  before  he  can 


get  another  day  on  the  same  matter. 
(Matter  of  O'Neil,  46  Hun,  500.)  The 
fact  that  an  executor  erroneously 
charged  himself,  on  the  settlement  of 
his  accounts,  with  a  sum  which  he 
knew  did  not  belong  to  the  estate  as 
assets,  but  was  a  gratuity,  to  which 
the  widow  and  children  were  entitled 
on  testator's  death  by  virtue  of  his 
membership  in  a  produce  exchange,  is 
not  sufficient  cause  for  afterward 
opening  and  modifying  the  decree  by 
deducting  such  sum.  (Matter  of 
Watts,  2  Connoly,  415;  20  N.  Y.  Supp 
63.)  But  a  surrogate,  whose  decree 
has  omitted  a  provision  for  the  pay- 
ment of  certain  legacies,  contained  in 
his  decision,  may  amend  the  decree, 
by  inserting  it.  (Matter  of  Robert- 
son, 51  App.  Div.  117;  64  N.  Y.  Supp. 
385;  aif'd,  165  N.  Y.  675.1  See  Mat- 
ter of  McGorray,  48  St.  Rep.  141;  20 
N.  Y.  Supp.  366;  Matter  of  Baity,  2 
Connoly,  485;  20  N.  Y.  Supp.  70; 
Matter  of  Stringer,  22  id.  44.  The 
failure  of  the  decree  to  provide  with 
respect  to  exemptions  to  the  widow  is 
not  sufficient  cause.  (Matter  of 
Campbell,  55  Misc.  469.) 

93  Matter  of  Quin,  22  St.  Rep.  338. 
The  court  will  not  grant  a  rehearing 
on  allegations  of  the  incompetency  of 
the  counsel  who  conducted  the  trial, 
nor  to  enable  witnesses  to  contradict 
their  former  testimony.  (Munro's 
Estate,  15  Abb.  Pr.  363.) 

94  Matter  of  Coogan,  27  Misc.  563; 
Seaman  v.  Whitehead, 
Matter  of  Armstrong, 
286;  76  N.  Y.  Supp. 
denying  the  motion 
(lb.;  Matter  of  Odell 
23  N.  Y.  Supp.  143.) 


78  N.  Y.  306; 
72  App.  Div. 
37.  An  order 
is  appealable. 
1   Misc.   390; 
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Thus  it  is  sufficient  cause  to  open  a  decree  that  the  service  of  a 
citation  was  made  upon  a  person,  non  compos  mentis,  for  whom 
no  next  friend  had  been  appointed.®'  So,  too,  a  decree  founded 
upon  a  statute  since  declared  to  be  unconstitutional,  may  be 
vacated,  though  the  time  to  appeal  from  such  decree  has  expired.®® 

§  55.  Application,  how  made — A  question  has  arisen  whether 
an  application  to  set  aside  a  decree  probating  a  will  of  "  personal 
and  real  property  "  (on  the  ground  of  a  later  will)  must  be  made 
under  subdivision  6  of  this  section,  or  under  section  2647,  which 
provides  for  setting  aside  a  decree  probating  a  will  of  "  personal 
property."  Such  application  must  be  made  under  the  former 
section.®^  A  proceeding  to  vacate  a  decree  under  subdivision  6 
may  perhaps  be  initiated  by  a  notice  of  motion  or  an  order  to 
show  cause  f^  but  the  better  practice  is  to  petition  for  a  citation.®* 
While  laches  may  defeat  a  motion  to  open  and  modify  a  decree, 
as  where  a  motion  to  modify  a  decree  as  to  commissions  was  made 
eighteen  months  after  its  entry,^  yet  the  surrogate's  exercise  of  the 
power  to  open  decrees  is  not  subject  to  the  limitations  of  time  pre- 
scribed by  section  1282  for  motions  to  set  aside  judgments  for 
irregularity,  or  for  error  in  fact  not  arising  upon  the  trial,  pre- 
scribed by  section  1290.^ 

§  56.  To  complete  unfinished  business  of  predecessor The  eighth 

subdivision,  authorizing  a  surrogate  to  complete  the  unjSnished 

9S  Matter  of  Donlon,  66  Hun,  199; "lowed  funds  deposited  in  a  land  com- 
21  N.  Y.  Supp.  114.  A  decree  on  an  i  pany  to  be  paid  out  has  power  to  di- 
acoounting  will  be  opened  on  ttie  pe--_  rect  a  repayment.  (Matter  of  Gil- 
tition  of  one  who,  though  entitled  to"  man,  7  St.  Kep.  321.) 
notice  of  the  proceeding,  was  not';  06 Matter  of  Scrimgeour,  80  App. 
notified  of  it.  (Wells  v.  Wallace,  2  Div.  388:  80  N.  Y.  Supp.  636;  aff'd, 
Redf.  58 ;   Matter  of  Fuller,  86  Hun,  -  175   N.  Y.  507. 

47;    33  N.   Y.   Supp.   194;    Matter   of        97  Matter   of   Hamilton,   2   Connoly, 
Hodgman,    82    Hun,    419 ;    31    N.    Y.    268 ;  20  N.  Y.  Supp.  73. 
Supp.  263.)      But  see  Matter   of  Til-        98  Cluff  v.  Tower,  3  Dem.  253. 
den,  56  App.  Div.  277 ;  67  N.  Y.  Supp.        99  See  Matter  of  Hamilton,  2  Con- 
S79,  where  it  was  suggested  that  the    noly,  268;   20  N.  Y.  Supp.   73,  as  to 
power  to  vacate  a,  decree  is  to  be  ex-    parties  to  be  cited, 
ercised    only    on    behalf    of    a    party        l  Eicard    v.    Laytin,    2    Dem.    587 ; 
to  the  proceeding,  as  one  not  a  party    Story  v.  Dayton,  22  Hun,  450;  Matter 
is  not  bound  by  its  provisions.     See    of  Cook,  22  N.  Y.  Supp.  969;   Matter 
also   Matter   of  White,   52  App.  Div.    of  Gaffney,   116  App.  Div.  583;   aflf'd, 
225.     One  to  whom  an   executor   has    189  N.  Y.  503. 

assigned  his  commissions  before  they  2  Matter  of  Flynn,  136*N.  Y.  287; 
were  ascertained  and  liquidated  has  Matter  of  Henderson,  157  id.  423;  28 
no  interest  which  will  entitle  him  to  Civ.  Froe.  Rep.  389 ;  Matter  of  Mather, 
move  to  vacate  a  decree  refusing  com-  41  Misc.  414;  84  N.  Y.  Supp.  1105- 
missions  to  such  executor.  (Matter  aff'd,  90  App.  Div.  382.  See  Matter 
of  Worthington,  141  N.  Y.  9 ;  56  St.  of  Woods,  70  App.  Div.  321. 
Rep.  561.)     A  surrogate  who  has  al- 
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business  of  his  predecessor  in  office,  is  supplemented  by  another 
provision  giving  such  authority  to  a  surrogate  on  the  revocation  of 
the  order  appointing  his  substitute  in  certain  cases.*  A  similar 
provision  of  the  Eevised  Statutes,*  to  the  effect  that  "  upon  the 
office  of  any  surrogate  becoming  vacant,  his  successor  shall  have 
power  and  authority  to  complete  any  business  that  may  have  been 
begun  or  that  was  pending  before  such  surrogate,"  was  held  to 
apply  to  all  cases  where  the  actual  incumbent  vacates  the  office  for 
any  cause,  and  that  the  surrogate  had  the  power  to  take  up  the 
probate  of  a  will  at  the  point  where  it  was  left  by  his  predecessor 
in  office,  complete  the  proofs,  and  then  decide  the  question  at 
issue  upon  the  whole  evidence,  including  that  taken  before  his 
predecessor.^ 

§  57.  Other  statutory  powers. —  By  section  2538,  it  is  provided 
that  "  except  where  a  contrary  intent  is  expressed  in,  or  plainly 
implied  from,  a  provision  of "  chapter  18  of  the  Code,  relat- 
ing to  SuiTogates'  Courts, —  the  provisions  of  certain  other  chap- 
ters, to  wit,  "  title  first  and  articles  third  and  fourth  of  title  sixth 
of  chapter  eighth,  and  articles  first  and  second  of  title  third  of 
chapter  ninth,"  apply  to  Surrogates'  Courts,  and  to  the  proceed- 
ings therein,  so  far  as  they  can  be  applied  to  the  substance  and 
subject-matter  of  a  proceeding,  without  regard  to  its  form.®  Sur- 
rogates' Courts  have,  therefore,  all  the  powers  possessed  by  other 
courts  of  record  enumerated  in  the  title  of  the  Code  concerning 
"  viisicbkes,  omissions,  defects,  cmd  irregularities."  Thus  the  ir- 
regularity of  a  failure  to  subscribe  a  petition  for  probate  may  be 
cured  by  amendment,  and  the  petitioner  permitted  to  subscribe 
mine  pro  tunc?    So  a  variance  between  the  relief  prayed  for  in  a 

3  Co.  Civ.  Proc,  §  2489.  See  §  17,  successor  of  the  one  before  -whom  the 
<mte.  accounting    was    had,    held    that    the 

4  2  R.  S.  223,  §   11.  decree  was   invalid.     When   the  term 

5  Matter  of  Martinhoff,  4  Redf.  of  oflfice  of  a  surrogate,  before  whom 
286;  Eeeve  v.  Crosby,  3  id.  74;  Mat-  a  proceeding  for  the  judicial  settle- 
ter  of  Espie,  2  id.  445;  Johnston  v.  ment  of  an  executor's  account  has  been 
Smith,  25  Hun,  171;  Matter  of  John-  heard,  expires  after  he  has  made  a 
son,  27  Misc.  167;  58  N.  Y.  Supp.  601;  decision,  but  before  the  findings  and 
Matter  of  Lawrence,  id.  597;  Matter  decree  are  completed,  his  successor  In 
of  Winslow,  12  Misc.  254;  34  N.  Y.  oflSce  may  sign  the  findings  and  malje 
Supp.  637;  Matter  of  Carey,  24  App.  the  decree.  (Matter  of  Taylor,  62 
Div.  531;  49  N.  Y.  Supp.  32.     In  Mc-  Misc.  442.) 

Naughton    v.    Chave    (5    Abb.    N.    C.  s  gee  title  second  of  chapter  V,  pos*, 

225),   where    a   final    accounting   was  as  to  power  of  the  surrogate  to  malce 

had  diiring  the  term  of   a  surrogate,  discovery,  issue  a  commission  to  take 

and  the  auditor's  report  was  filed  be-  testimony,  etc. 

fore    he   went    out   of   office,    but   the  ^  Matter    of    Swift,    20   Daily   Reg. 

decree   was   signed  by   the   succeeding  100   (N.  Y.  Surr.  Ct.  1881). 
surrogate,  and  not  by  the  immediate 
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petition  and  that  specified  in  the  citation  issued  thereon,  is  curable 
by  amendment;*  and  so  is  a  variance  between  a  citation  and  the 
copy  served.® 

§  58.  Power  to  make  rules. —  The  surrogate  may  of  course  make 
rules  for  the  conduct  of  the  business  of  his  court ;  but  it  is  clear 
that  he  cannot  limit  a  power  conferred  upon  him  by  statute,  and 
a  rule  so  made  has  no  bearing  whatever  upon  the  validity  of  an 
order  made  by  him.-^" 

TITLE  FOUETH. 

CONCUEEENT   AND    EXCLUSIVE    JUEISDICTION. 

§  59.    Jurisdiction  as  to  probate  of  wills It  may  be  stated 

generally,  with  certain  exceptions  hereafter  mentioned,  that  the 
Surrogate's  Court  possesses  jurisdiction,  exclusive  of  every  other 
court  within  the  State,  to  grant  probate  of  wills  and  issue  letters 
thereupon.  The  surrogate  must,  upon  an  application  for  probate, 
determine  all  questions  of  fraud,  imposition,  undue  influence,  mis- 
take, and  other  circumstances  relating  to  the  factum  of  the  instru- 
ment propounded;  and,  in  general,  mistakes  and  variances  be- 
tween the  will,  as  prepared,  and  instructions  for  preparing  it, 
can  be  reformed  only  by  him.-'-^  Before  the  Revised  Statutes  of 
1830,  probate  of  wills  of  real  property  could  be  had  only  in  the 

8  Spencer  v.   Popham,   5   Eedf.   425.  cured   by  the   appearance   of   the   ad- 

9  Pryer  v.  Clapp,  1  Dem.  387.  A  miniatrators  who  should  have  ap- 
citation  issued  to  persons  who  are  peared  specially  if  they  desired  to 
executors,  but  not  as  such,  may  be  take  the  objection.  (Matter  of  Hurl- 
amended  by  the  surrogate  so  as  to  hurt,  43  Hun,  311,  citing  Hyatt  v. 
add  to  the  names  oif  the  executors  Seeley,  11  N.  Y.  52,  58.)  Where  a 
their  representative  character.  (Mat-  petition  for  probate  of  a  will  alleges 
ler  of  Soule,  46  Hun,  661 ;  aff'd,  109  that  the  deceased  was  a  resident  of 
N.  y.  662.)  A  petition  of  an  infant  France  and  died  leaving  assets  in  this 
next  of  kin  by  her  general  guardian  State,  and  the  probate  is  contested 
for  a  compulsory  accounting  by  an  upon  the  ground  that  the  will  was 
administrator  was  simply  signed  by  not  executed  according  to  the  laws  of 
the  guardian  and  verified  by  him.  A  France,  the  petitioner  should  be  al- 
citation  was  issued  to  the  adminis-  lowed  to  amend  his  petition  to  allege 
trators,  and  on  the  return  day  they  that  the  testator  was  a  resident 
appeared  generally  and  objected  to  the  of  this  State  temporarily  residing 
sufficiency  of  the  petition.  Held,  that  abroad.  (Matter  of  Eubens,  117  App. 
the  signature  of  the  guardian  at  the  Biv.  523.) 

end   of   the   petition  by   reference   to  lo  Matter  of  Monell,  22   Civ.  Proc. 

the  body  of  the  instrument  would  be  Rep.  377. 

deemed  to  have  been  written  in  that  u  Burger  v.  Hill,  1  Bradf.  360.    See 

capacity,   and  that  such  signing  was  Vreeland  v.  McClelland,  id.  393. 
at   most    an    Irregularity   which    was 
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Supreme  Court  or  County  Cominon  Pleas.^*  But  those  statutes 
conferred  jurisdiction  to  take  probate  of  such  wills  (not  lost  or 
destroyed)  upon  Surrogates'  Courts."  Until  1870,  lost  or  de- 
stroyed wills,  whether  of  real  or  personal  estate,  could  not  be 
proved  in  these  courts."  The  remedy  was  by  a  proceeding  in  the 
Supreme  Court,  under  the  statute.^^  In  that  year,  the  surrogate 
of  New  York  county  was  authorized  to  admit  to  probate  a  lost  or 
destroyed  will  of  real  or  personal  estate,^''  and  the  Code  of  Civil 
Procedure  extends  this  power  to  all  surrogates.^'' 

§  60.  Jurisdiction  of  other  courts  to  determine  validity,  etc.,  of 
wills —  The  statute  permits  the  validity,  construction,  or  effect, 
under  the  laws  of  this  State,  of  a  testamentary  disposition  of  real 
property  situated  within  the  State,  or  of  an  interest  in  such  prop- 
erty, which  would  descend  to  the  heir  of  an  intestate,  to  be  de- 
termined in  an  action,  brought  for  that  purpose,  in  like  manner  as 
the  validity  of  a  deed  purporting  to  convey  land  may  be  deter- 
mined.-'^ The  provision  is  accompanied  with  a  saving  clause  to 
prevent  a  conflict  with  the  jurisdiction  of  the  surrogate  under  an- 
other section  of  the  Code,^"  already  referred  to,  in  case  of  testa- 
mentary disposition  of  chattel  interests  in  real  property.  The 
phraseology  of  the  present  statute  removes  any  doubt,  which  may 
have  existed  under  the  original.^"  whether  the  court  could  go  fur- 
ther than  to  determine  the  proper  construction  of  the  will,^^  and 
apparently  creates  an  exception  to  the  former  rule,  that  the  juris- 
diction conferred  was  restricted  to  wills  of  real  estate,  and  that 
legatees  could  not  maintain  an  action  for  the  construction  of  a 
will.^^  It  is  permitted,  by  another  provision  of  the  Code,  to  im- 
peach a  devise,  as  an  incident  to  an  action  for  partition,  to  which 
the  devise,  if  valid,  would  be  a  bar.  The  section  provides,  sub- 
stantially, that  a  person  claiming  a  share  in  real  property,  as  heir 
of  one  who  died  holding  and  in  possession  of  the  same,  may  main- 
tain an  action  for  partition,  notwithstanding  an  apparent  devise 
thereof  to  another,  provided  he  alleges  and  proves  that  the  apparent 

12  For  the  statute  regulating  proof        is  Co.   Civ.  Proc,   §   1866;   L.   1879, 
of   wills   of   real   property  before   the    c.   316. 

R.  S.,  see  1  E.  L.  of  1813,  365,   §   7,  )9  §   2624. 

and  Introduction  to  this  volume.  20  L.  1853,  c.  238,  §   1. 

13  2  R.  S.   58,  59.  21  See   Marvin   v.   Marvin,    11   Abb, 
l4Bulkley    v.    Redmond,     2    Bradf.  (N.  S.)   102;  Knox  v.  Jones,  47  N.  Y. 

281;  Hook  v.  Pratt,  8  Hun,  102.  389. 

IB  2  R.  S.  67,  §  63.  22  See   Woodruff  v.   Cook,  47   Barb. 

16  L.  1870,  c.  359,   §  8.  304.     See  §§  257,  280,  post. 

"Co.   Civ.  Proc,   §   2621. 
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devise  is  void.^^  The  allegation,  in  the  complaint,  of  the  invalidity 
of  the  devise,  is  essential  to  jurisdiction  ;^*  and  the  invalidity  must 
extend  to  the  entire  will  or  devise. ^^  The  validity  of  a  devise  may 
also  be  questioned  incidentally  in  an  action,  under  the  statute,  to 
determine  conflicting  claims  to  real  property,  and  in  an  action  of 
ejectment,  and,  also,  in  a  proper  case,  in  a  suit  quia  timet.  But 
the  remedy  of  a  direct  action  to  determine  the  validity  of  the  de- 
vise, which  is  now  given  by  statute,  as  above,  has  always  been  fur- 
nished by  courts  of  equity.^®  So,  too,  a  court  of  equity,  where  the 
remedy  at  law  is  not  clear  and  adequate,  will  entertain  an  action 
to  set  aside  a  will  and  its  probate,  alleged  to  have  been  procured 
by  fraudulent  connivance  and  collusion.''^ 

§  61.  Establishment  of  wills  by  action.—  The  only  courts  in  this 
State  having  authority  to  issue  letters  testamentary  or  of  admin- 
istration, are  Surrogates'  Courts.  Generally,  such  letters  are  is- 
sued pursuant  to  the  decree  of  the  Surrogate's  Court,  but  there 
are  cases  where  they  are  issued  by  it,  pursuant  to  a  direction  con- 
tained in  the  judgment  of  another  court,  rendered  in  an  action  to 
establish  the  will.  The  cases  in  which  such  an  action  lies,  are  pre- 
scribed by  the  Code  of  Civil  Procedure,^*  which  makes  important 
and  beneficial  changes  in  the  pre-existing  statutes,  and  provides 
for  cases  which  may,  for  the  purpose  of  comparison  with  the  regu- 
lations as  to  surrogates'  jurisdiction,  be  conveniently  arranged 
in  three  classes:  (1)  Wills  of  realty  or  personalty,  so  executed  as 
to  be  admissible  to  probate  by  a  surrogate,  and  the  originals  of 

23  Co.  Civ.  Proc,   §   1537.  of  the  other  wills  enjoined  from  pro- 

24  Voessing  v.  Voessing,  12  Hun,  eeeding  to  probate  them,  in  order  that 
678.  the  rights  of  all  the  parties  might  be 

25  McKeon  v.  Kearney,  57  How.  Pr.  established  in  one  action.  On  the 
349.  other  hand  where  a  husband  has  an 

26  Story's  Eq.  Jur.,  §  1445  et  seq.;  estate  for  life  in  property,  with  power 
Chapman  v.  Eodgers,  12  Hun,  342.  to  dispose  of  it  by  will,  and  the  will 
And  see  Bailey  v.  Briggs,  56  N.  Y.  executed  by  him.  by  which  he  gives 
414.     See  chapter  VI,  tit.  2,  post.  the  property  to  his  wife,  is  not  effect- 

27  De  Bussierre  v.  Holladay,  4  Abb.  ive  as  an  execution  of  the  power,  be- 
N.  C.  113.  In  Le  Brantz  v.  Conklin  cause  not  executed  in  the  presence  of 
(39  Misc.  715;  80  N.  Y.  Supp.  967)  witnesses,  as  required  by  the  laws  of 
testatrix  executed  three  separate  wills.  New  York,  equity  will  intervene  with 
The  beneficiary  of  the  oldest  will  its  remedial  powers  to  carry  out  the 
alleged  that  she  was  suffering  from  husband's  purpose.  (Ward  v.  Stan- 
senile  dementia  for  the  last  two  years  ard,  82  App.  Div.  386;  81  N.  Y. 
of    her    life,    during   which    time    she  Supp.  906.) 

executed  the  two  other  wills.     Held,        28  Co.  Civ.  Proc,  §  1861.    See  chap- 
that  such  beneficiary  could  sue  in  the    ter  VI,  tit.  2,  post. 
Supreme  Court  to  have  the  beneficiaries 


47      JuEisDicTioN,  Etc.,  of  Sueeogates'  Couets.      §§  62,  63. 

which  exist,  but  are  without  the  State  and  inaccessible.^*  In  this 
class  of  cases  the  Surrogates'  Courts  have  no  jurisdiction.  (2) 
Wills  of  like  description,  which  have  been  lost  or  destroyed.  Here 
the  jurisdiction  of  the  Surrogate's  Court  is  concurrent.  (3)  Cer- 
tain foreign  wills  of  personalty,  executed  with  prescribed  for- 
malities, but  which  could  not  be  admitted  to  probate  by  a  surro- 
gate.^" The  statute  revised  in  the  section  last  quoted^^  made 
special  provision  for  a  commission  to  be  issued  out  of  the  Court 
of  Chancery ;  but  this  is  now  omitted,  as  chapter  9  of  the  present 
Code  contains  ample  regulations  with  respect  to  a  commission 
which  may  be  issued  in  a  proper  case  in  any  action. 

§  62.  Jurisdiction  to  compel  accounting,  etc. — Any  court  of 
equity  has  jurisdiction  to  compel  executors  or  administrators,  who 
are  at  law  trustees,  to  render  an  account  of  their  proceedings,  dis- 
closing assets  and  the  manner  of  the  application  thereof,  and  will 
require  the  due  performance  of  their  duty,^^  and,  in  general,  will 
entertain  a  suit  to  direct  and  control  the  action  of  executors,  ad- 
ministrators, and  other  trustees.^*  But  it  does  not  follow  that  such 
a  court  is  bound  to  exercise  the  jurisdiction.  It  may  decline  to  do 
so,  where  the  powers  of  the  Surrogates'  Courts  are  adequate  to  the 
settlement  of  the  estate,  and  a  clear  case  of  necessity  for  the  inter- 
position of  a  court  of  equity  is  not  presented.®* 

§  63.  Jurisdiction  of  Federal  courts —  Federal  courts,  as  courts 
of  equity,  will  exercise  concurrent  jurisdiction  with  the  State 
courts  of  equity,  in  matters  relating  to  probate,  the  validity  and 

29  It  is  not  requisite,  as  it  was  409;  Wager  v.  Wager,  89  N.  Y.  161. 
under  the  former  statute,  that  the  See  §  908,  post.  If  no  proceeding  is 
will  should  be  "  in  possession  of  a  pending  in  the  Surrogate's  Court, 
court  or  tribunal  of  justice  in  another  though  it  has  concurrent  jurisdiction 
country  or  State."  See  Matter  of  of  the  subject-matter,  in  which  relief 
Diez,  56  Barb.  591;  50  N.  Y.  88.  may  be  had,  the  Supreme  Court  will 

30  Compare  Cons.  L.  1909,  e.  18,  entertain  jurisdiction.  (Ludwig  v. 
§  23  (formerly  Co.  Civ.  Proc,  Bungart,  48  App.  Div.  613;  63  N.  Y. 
§  2611).  Supp.  91.)        But  the  Supreme  Court 

31  2  R.  S.  67,  §§  63a,  68a.  shas  no  authority  to  stay  proceedings 

32  Christy  v.  Libby,  2  Daly,  418 ;  5  on  an  accounting  in  the  Surrogate's 
Abb.  Pr.  (N.  S.)  192;  Landers  v.  Court,  upon  the  commencement  of  pro- 
Staten  Island  R.  Co.,  53  N.  Y.  450.  ceedings     therefor     in     the     Supreme 

33  See  Wood  v.  Brown,  34  N.  Y.  Court  in  which  no  injunction  was  de- 
337.  In  like  manner,  such  a  court  has  manded,  no  fraud  is  shown,  and  it  is 
jurisdiction  of  proceedings  to  compel  not  apparent  that  the  exercise  of  equi- 
a  special  guardian  appointed  to  sell  table  powers  will  be  necessary;  and  in 
the  real  estate  of  an  infant,  to  account  any  event  the  application  for  a  stay 
for  and  pay  over  moneys  received  by  should  be  made  to  the  Surrogate's 
him  as  such  guardian.  (Spelman  v.  Court.  (Rutherfurd  v.  Myers,  50 
Terry,  74  N.  Y.  448.)  App.  Div.  298;   63  N.  Y.  Supp.  939.) 

34  Seymour  v.  Seymour,  4  Johns.  Ch. 
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construction  of  wills,  etc.,  in  a  case  between  the  proper  persons. 
But  these  courts  cannot  be  said  to  possess  the  special  jurisdiction 
of  probate  courts.  A  proceeding  in  a  probate  court  is  not  within 
the  designation  of  cases  at  law  or  in  equity  between  parties  of 
different  States,  of  which  Federal  courts  have  concurrent  jurisdic- 
tion with  the  State  courts,  and  consequently  will  not-  be  removed 
to  the  Federal  court,  under  the  Judiciary  Act  of  Congress.  But 
whenever  a  controversy  in  a  suit  between  such  parties,  arises  re- 
specting the  validity  or  construction  of  a  will,  or  the  enforcement 
of  a  decree  admitting  it  to  probate,  there  is  no  more  reason  why 
the  Federal  courts  should  not  take  jurisdiction  of  the  case  than 
there  is  that  they  should  not  take  jurisdiction  of  any  other  con- 
troversy between  the  parties.^^ 

§  64.  Concurrent  and  exclusive  jurisdiction  of  surrogates  as  among 
themselves —  Except  in  the  cases  before  mentioned,  the  Surrogate's 
Court  of  the  proper  county  has  exclusive  jurisdiction  to  take  proof 
of  wills  which  can  be  proved  in  this  State.*®  It  may  occasionally 
happen,  however,  that  more  than  one  surrogate  may  be  asked  to 
exercise  power  to  take  proof  of  a  will  and  grant  letters,  as  e.  g., 
where  the  deceased  is  not  an  inhabitant  of  the  State,  and  dies  out 
of  it,  leaving  assets  in  several  counties.  In  such  a  case  the  surro- 
gate of  a  county  in  which  he  left  assets,  as  will  be  seen  in  the  chap- 
ter on  Probate,  may  take  proof  of  his  will. 

TITLE  FIFTH. 

DEPOSIT  AND   CUSTODY  OF  WILLS. 

§  64a.  Deposit  of  will  by  testator —  It  is  not  necessary  that  a 
will  which  it  is  desired  to  prove  should  be  produced  from  any 
special  custody  or  have  been  deposited  by  the  testator  in  any  par- 
ticular place.  Provision  has  been  made  by  the  statute,  however, 
for  the  deposit,  by  a  testator,  of  a  will  made  by  him  and  for  its 
custody,  in  the  possession  of  certain  public  officers.  By  the  statute, 
every  county  clerk  and  surrogate,  and  the  register  of  deeds  in  the 

35  Per  Field,  J.,  in  Gaines  v.  Fuen-  cedent,  was  remova'ble  to  the  Federal 

tes,   2   Otto,    10.     Accordingly  it  was  court,    under    the    Judiciary    Act    of 

held,   in   that  case,  that  a  suit  in  a  1867.     And  so  an  action  to  establish 

State  court,  to  revoke  a  will  and  re-  a  lost  will,  brought  in  a  State  court, 

call    the    probate    on    the    ground    of  is  removable.    ( Southworth  v.  Adams, 

alleged  falsity  and  insufficiency  of  the  23  Alb.  L.  .J.  36.) 

evidence  on  which  it  was  granted,  and        36  Burger  v.  Hill,  1  Bradf.  360.    See 

the    incapacity    of    the    defendant    to  chapter  VI,  post, 
inherit  or  take  bv  devise  from  the  de- 
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city  and  county  of  ISTew  York  (upon  payment  of  fees),  is  required 
to  receive  and  deposit  in  his  office  any  last  will  or  testament  which 
any  person  may  deliver  to  him  for  that  purpose,  and  to  give  a 
written  receipt  therefor  to  the  person  depositing  the  same.^'^  The 
fee  of  a  county  clerk  or  register,  upon  such  a  deposit,  is  six  cents.^^ 
A  surrogate  is  not  entitled  to  any  fee.^^  Such  will  must  be 
inclosed  in  a  sealed  wrapper,  so  that  the  contents  thereof  cannot 
be  read,  and  have  indorsed  thereon  the  name  of  the  testator,  his 
place  of  residence,  and  the  day,  month,  and  year  when  delivered; 
and  must  not,  on  any  pretext  whatever,  be  opened,  read,  or  ex- 
amined, until  delivered  to  a  person  entitled  to  the  same,  as  di- 
rected by  the  statute.*"  It  is  usual  to  indorse  upon  the  wrapper 
the  name  of  the  executor  designated  in  the  will.  The  statute 
directs  that  a  will  so  deposited  shall  be  delivered  only  —  "  1.  To 
the  testator  in  person ;  or,  2.  Upon  his  written  order,  duly  proved 
by  the  oath  of  a  subscribing  witness;  or,  3.  After  his  death,  to 
the  persons  named  in  the  indorsement  on  the  wrapper  of  such  will, 
if  any  such  indorsement  be  made  thereon;  or,  4.  If  there  be  no 
such  indorsement,  and  if  the  same  shall  have  been  deposited  with 
any  other  officer  than  a  surrogate,  then  to  the  surrogate  of  the 
county.*' 

§  65.  Opening  will  on  death  of  testator —  If  such  a  will  has  been 
deposited  with  a  surrogate,  or  been  delivered  to  him,  then  upon  the 
death  of  the  testator  the  surrogate  is  required  to  publicly  open  and 
examine  it,  and  make  known  its  contents  and  file  it  in  his  office, 
there  to  remain  until  it  has  been  duly  proved,  if  capable  of  proof, 
and  then  to  be  delivered  to  the  persons  entitled  to  the  custody 
thereof ;  or  until  required  by  the  authority  of  some  competent  court 
to  produce  it  in  such  court.*^  In  the  surrogate's  office  of  New  York 
county,  the  administration  clerk  is  furnished'  with  the  names  of 
persons  whose  wills  are  on  deposit,  in  order  to  prevent  the  grant- 
ing of  letters  of  administration  upon  their  estates.  In  practice, 
it  is  found  that  testators  seldom  avail  themselves  of  the  provisions 
of  the  statute,  and  wills  are  generally  found  in  the  possession  of 
the  executors  or  attorneys  of  the  deceased,  or  among  his  own 
private  papers. 

37  Cons.  L.  1909,  c.  18,  §  30  (2  R.  S.  «  Cons.  L.  1909,  c.  18,  §  31  (2  R.  S. 
404,    §    67).      See    L.    1882,    e.    410,    405,  §  68). 

§§  1758-1761.  4]  Cons.  L.  1909,  c.  18,  §  32   (2  R.  S. 

38  Co.  Civ.  Proc,  §  3304,  paragraph    405,   §   69). 

Bineteentli;  id.,  §  3306.  42  Cons.  L.  1909,  c.  18,  §  33  (2  R.  S. 

39  Id.,  §  2567.  405,  §  70). 
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TITLE  SIXTH. 

DEPOSIT   OF   MONEYS  AND  SECUEITIES. 

§  66.  Payment  of  money  into  court. —  In  certain  proceedings,  the 
statute  requires  the  payment  of  money  into  the  Surrogate's  Court, 
or  the  deposit  of  a  security,  for  the  payment  of  money,  with  him. 
The  Code  provides,*^  that  in  such  case  the  same  must  be  paid  to 
or  deposited  with  the  county  treasurer  of  the  county,  to  the  credit 
of  the  beneficiary,  or  of  the  estate,  or  of  the  special  proceeding; 
unless  the  statute  contains  special  directions  for  another  disposition 
thereof.  Each  security,  so  deposited  with  the  county  treasurer, 
must  be  held  and  disposed  of  by  him,  subject  to  the  direction  of 
the  Surrogate's  Court;  except  that  he  must,  unless  otherwise  so 
directed,  collect  the  principal  and  interest  secured  thereby.  All 
money  collected  by,  or  paid  to,  the  county  treasurer,  must  be  held, 
managed,  invested,  and  disposed  of  by  him,  in  like  manner  as 
money  paid  into  the  Supreme  Court  in  an  action  pending  therein. 

The  regulations  contained  in  the  general  rules  of  practice,  as 
specified  in  section  744  of  the  Code,  and  the  provisions  of  title 
3  of  chapter  8  of  the  Code,  apply  to  money  paid  to  and  securi-' 
ties  deposited  with  the  county  treasurer,  except  that  the  Surro- 
gate's Court  exercises,  with  respect  thereto,  or  with  respect  to  a 
security,  in  which  any  of  the  money  has  been  invested,  or  upon 
which  it  has  been  loaned,  the  power  and  authority  conferred  upon 
the  Supreme  Court  by  section  747  of  the  Code. 

Where  real  property,  or  an  interest  in  real  property  liable  to 
be  disposed  of,  is  sold,  in  an  action  or  special  proceeding,  speci- 
fied in  the  Code,  to  satisfy  a  mortgage  or  other  lien  thereupon, 
which  accrued  during  the  decedent's  lifetime;  and  letters  testa- 
mentary or  letters  of  administration,  upon  the  decedent's  estate, 
were,  within  four  years  before  the  sale,**  issued  from  a  Surro- 


43  Co.  Civ.  Proc,  §  2537.  ,  As  to  36  Hun,  236.)  As  to  deposit  of  money 
liability  of  surrogate  on  his  bond  for  or  securities  to  reduce  penalty  of  rep- 
deposit  moneys,  see  ante,  §  30.  The  resentative's  bond,  see  §  460,  jiost. 
surrogate  is  liable  not  only  for  the  44  These  words  refer  to  the  date  of 
amount  of  the  principal  of  the  de-  the  sale  and  not  to  the  commencement 
posit,  but  where  he  places  the  fund  of  the  action  or  proceeding  resulting 
at  interest,  he  is  accountable  for  the  in  the  sale.  (White  v.  Poillon,  25 
interest  received.      (Matter   of  CoflSn,  Hun,  69.) 
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gate's  Court  of  the  State,  having  jurisdiction  to  grant  them;  the 
surplus  money  must  be  paid  into  the  Surrogate's  Court  from 
which  the  letters  issued,  pursuant  to  section  2;"337,  and  the  receipt 
of  the  county  treasurer  is  a  sufficient  discharge  to  the  person  pay- 
ing the  money. 

If  the  sale  was  made  pursuant  to  the  directions  contained  in  a 
judgment  or  order,  the  surplus  remaining  after  payment  of  all 
liens  upon  the  property,"*"'  chargeable  upon  the  proceeds,  which 
existed  at  the  time  of  the  decedent's  death,  must  be  so  paid.  If  the 
sale  was  made  in  any  other  manner,  the  surplus,  exceeding  the  lien 
to  satisfy  which  the  property  was  sold,  and  the  costs  and  expenses 
must,  within  thirty  days  after  the  receipt  of  the  money  from  which 
it  accrues,  be  so  paid  over  by  the  person  receiving  that  money.*® 

45  The   surplus   should   not  be   paid  46  Co.  Civ.  Proc,  §  2798.     This  sec- 

into  the  Surrogate's  Court  while  other  tion  refers  to  payment  prior,  and  not 

liens  upon  the  same  property  remain,  subsequent,  to  proceedings  for  its  dis- 

( Washington  Life  Ins.    Co.  v.    Clark,  tribution   among  those  having  claims 

79   App.    Div.    IGO;    79    N. 'Y.    Supp.  on  it.      (Comey  v,   Clark,  23  St.  Rep. 

610.)  402.) 


CHAPTER  III. 

COMMENCEMENT      OF     PROCEEDINGS;     APPEAR- 
ANCES,  PLEADINGS,   ETC. 


TITLE  FIKST. 

COMMEKCEIIENT  OF  PEOCEEDINGS,  INCLUDIIYG  SERVICE  OF  PROCESS. 

§  67.  Nature  of  proceedings — All  i^roceedings  in  a  Surrogate's 
Court  are  special  proceedings,  as  distinguished  from  actions.  It 
is  true  that  the  essential  difference  between  an  action  and  a 
special  proceeding  is  nowhere  clearly  defined  i^  but,  under  the 
present  Code,  there  are  separate  and  uniform  rules  with  respect 
to  the  initial  process,  which,  in  the  case  of  an  action,  is  always," 
and,  in  the  case  of  a  special  proceeding,  is  never,  a  summons. 

§  68.  Commencement  of  special  proceeding —  It  has  been  seen 
that  the  surrogate  has  power  to  issue  citations  to  parties,  and,  in 
a  case  prescribed  by  law,  to  compel  the  attendance  of  a  party.^ 
According  to  the  former  practice,  the  original  process  issuing 
from  a  Surrogate's  Court,  whereby  a  special  proceeding  was  com- 
menced, varied  in  different  cases,  being  either  (1)  a  citation,  or 
(2)  an  order  to  show  cause,  or  (3)  a  summons;*  while,  under  the 
present  statute,  it  is  uniformly  a  citation.  The  Code  provides, 
that  "  except  in  a  case  where  it  is  otherwise  specially  prescribed 
by  law,  a  special  proceeding  in  a  Surrogate's  Court  must  be  com- 
menced by  the  service  of  a  citation."  ®  Tho  foregoing  exception 
■does  not,  apparently,  imply  that  there  are  cases  in  which  process 
other  than  a  citation  may  now  be  employed  for  the  coramence- 


1  Co.  Civ.  Proc,  5§  3333,  3334.    And  2  Co.  Civ.  Proc,  §§  416,  2876. 

see  People  v.  County  Judge  of  Rensse-  3  Co.  Civ.  Proc,  §  2841,  subd.  1. 

laer,   13  How.  Pr.  398;  People  v.  Col-  *  The  process  of  summons  was,  be- 

borne,    20    id.    378;    People    v.    Lewis,  fore  the  Code,  designated  in  the  stat- 

28    id.    139;    Belknap    v.    Waters,    11  ute  as  the  proper  process  in  two  pro- 

N.  Y.  477.     Apparently,  the  only  line  ceedings  only,  to  wit:   the  compelling 

of  demarcation  established  by  the  sec-  the   return   of  an  inventory    (2  R.   S. 

tions  cited  is  that  an  action  is  ordi-  85),  and  the  compelling  of  an  execu- 

nary,    while    a    special    proceeding    is  tor  to  appear  and  qualify  (2  R.  S.  70). 

not.'      But     the     distinction     between  A  citation  is  now  the  proper  process, 

"ordinary"  and   "extraordinary"   re-  5  Co.   Civ.   Proc,    §   2516.     And   sea 

mains   undetermined.  Id.,  §  416. 

[52] 
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ment  of  an  original  proceeding  in  a  Surrogate's  Court,  but  seems 
rather  to  refer  to  other  clauses  of  the  Code,  to  the  effect  that 
the  presentation  of  a  petition  for  the  citation  is  a  commencement 
of  the  proceeding  for  the  purpose  of  giving  to  the  court  juris- 
diction to  do  any  act  which  may  be  done  before  actual  service 
of  the  citation,  e.  g.,  to  direct  service  thereof  in  a  particular 
manner,*"  or  for  the  purpose  of  applying  the  Statute  of  Limita- 
tions;^ and  that  an  appearance  may  be  a  waiver  of  service.^ 

§  69.  Proceeding  by  motion,  or  order  to  show  cause. —  It  is  not 
always  easy  to  distinguish  an  original  proceeding,  which  can 
only  be  commenced  by  a  citation,  from  other  proceedings  which 
may  be  initiated  by  an  order  to  show  cause,  or  a  simple  motion. 
It  is  held,  for  instance,  that  a  proceeding  to  vacate  a  decree 
entered  upon  an  accounting  may  be  instituted  by  a  motion  or 
order  to  show  cause,®  even  where  a  part  of  the  relief  sought  is 
more  extended  than  can  be  granted  in  the  proceeding. ■^°  Al- 
though Co.  Civ.  Proc,  §  780,  for  shortening  the  time  for  notice 
of  motion,  is  not  directly  applicable  to  Surrogates'  Courts,  an 
order  to  show  cause  is  available  there  to  shorten  time  of  notice."^^ 

§  70.  What  is  deemed  commencement  of  proceeding.—  The  pres- 
entation of  a  petition  to  a  Surrogate's  Court,  instead  of  the 
issuing  of  a  citation  pursuant  to  its  prayer,  is  deemed  the  com- 
mencement of  the  special  proceeding,  within  the  meaning  of  the 
provisions  of  the  Code,  which  limit  the  time  for  the  commence- 
ment thereof;  but  only  in  case  the  citation  is,  within  sixty  days 
after  the  presentation,  served  personally  within  the  State,  upon 
the  adverse  party,  or  upon  one  of  two  or  more  adverse  parties, 
who  are  jointly  liable  or  otherwise  united  in  interest ;  or,  within 
the  same  time,  the  first  publication  thereof  is  made,  pursuant 
to  an  order  granted  by  the  surrogate  for  that  purpose.""^^ 


6  Co.  Civ.  Proc,  §  2516.  An  executor  is  not  so  "united  in  in- 

7  Co.  Civ.  Proc,  §  2517.  And  see  terest  "  (under  this  section)  with  the 
Id.,  §  300.        '  residuary    legatee    that    service    of    a 

s  Co.  Civ.  Proc,  §§  424,  2528.     See  citation,    in    a    proceeding    to    revoke 

Commissioner  Throop's  note  to   §   251  the  probate  of  a  will,  upon  him  alone 

and  post,  i  84.  is   sufficient,   and   this   is    so   notwith- 

9  Cluff  V.  Tower,  3  Dem.  253.  standing  the  extension  of  time  of  the 

10  Matter  of  Halley,  N.  Y.  Law  J.,  return  of  the  citation,  the  time  of 
Mar.  1,  1893.  See  Matter  of  Hamil-  service  thereof  not  being  thus  ex- 
ton,  2  Connoly,  268.  tended.      (Matter   of  Dustan,   2  Dem. 

11  M.T.tter  of  Filley,  47  St.  Eep.  428.  313.  citing  McKenzie  v.   L'Amoureux, 

12  Co.  Civ.  Proc,  '§  2517.  And  com-  11  Barb.  516;  Jones  v.  Felch.  3  Bosw. 
pare  Id.,  §  399,  which  prescribes  an  66;  Bucknam  v.  Brett,  35  Barb.  598.) 
analogous  rule  in  respect  to  a  civil  See  Matter  of  Bonnett,  9  N.  Y.  Supp. 
action.  As  to  effect  of  a  general  ap-  4F0;  Fountain  v.  Carter,  2  Dem.  313. 
pearance  as  a  waiver,  see  post,  §  84. 
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§  71.  Jurisdiction  once  acquired  continues. —  Upon  the  presenta- 
tion of  the  petition,  the  court  acquires  jurisdiction  to  do  any  act 
which  may  be  done  hefore  actual  service  of  the  citation.-'^*  Hav- 
ing once  acquired  it,  jurisdiction  is  retained  until  the  proceeding 
is  finally  disposed  of  by  a  decree,  or  regularly  discontinued.  A 
proceeding  is  not  thrown  out  of  court  by  the  failure  to  adjourn 
a  hearing  to  a  day  certain.^*  The  proper  practice  in  such  a  case 
is  an  application  or  notice  for  another  hearing,  or  a  further 
examination  of  witnesses,  as  the  case  may  be,  and  not  the  insti- 
tution of  a  second  proceeding  for  the  same  relief.  For  where 
there  are  two  proceedings  pending  between  the  same  parties  for 
the  same  object,  the  proceeding  first  commenced  is  a  bar  to  the 
second. -^^ 

§  72.  Petition,  a  preliminary  to  citation —  The  citation  is  "  is- 
sued upon  the  presentation  of  a  petition."  ^®  But  it  is  not  neces- 
sary, in  every  case,  that  the  petition  should  be  in  writing.  To 
obtain  a  citation  for  some  purposes,  e.  g.,  to  prove  a  will,  a  writ- 
ten petition  must  be  presented  to  the  surrogate,  setting  forth 
the  facts,  and  praying  for  the  issuing  of  a  citation,  etc."  The 
former  statutes  were,  in  many  instances,  entirely  silent  upon 
the  question  of  writing,  and,  where  such  was  the  case,  a  written 
petition  was  not  necessary  to  give  the  surrogate  jurisdiction.^^ 
The  surrogate,  however,  always  had  a  right  to  require  the  ap- 
plication to  be  presented  to  him  in  writing,  and  verified;'^  and 
this  right  is  now  expressly  confirmed  by  statute,  as  mentioned 
in  the  next  title. 

§  73.  Issuing  of  the  citation It  was  formerly  the  rule,  theo- 
retically at  least,  to  issue  the  citation  only  upon  an  order  of 
the  surrogate  regularly  entered  in  the  proceeding,  upon  an  ap- 
plication made.  In  practice,  however,  this  order  was  not  a  neces- 
sary prerequisite  to  the  issuing  of  process;  and  if  the  applica- 
tion of  a  party  for  a  citation  was  favorably  entertained,  the  sur- 
rogate issued  the  citation  at  once,  the  order  therefor  being  en- 
tered afterward  in  a  book  kept  for  that  purpose.  As  the  cita- 
tion is  itself  a  mandate  of  the  Surrogate's  Court,  a  rule  requiring 
another  mandate^"  to  be  granted,   as  a  condition  of  the  issuing 

13  Co.  CW.  Proc,   §   2516.  "  Co.  Civ.  Proc,   §   2614. 

HCo.   Civ.   Proc,   §   2481,  subd.   8:  18  See  Smith  v.  Remington,  42  Barb. 

Oilman  v.  Oilman.  1  Redf.  3.54;  aff'd,  75. 

38    Barb.    364;    Matter    of    Spreen,    1  10  Foster   v.   Wilber,    1    Paige,    537. 

Civ.  Proe.  Rep.  375.  See  Bolton  v.  Jaeki3,  6  Robt.  166. 

15  Lewis  V.  Maloney,  12  Hun,  207;  20  See  definition,  Co.  Civ.  Proc, 
Matter  of  Moran.  5!)  Misc.  133.  §   3343,  subd.  2. 

16  Co.   Civ.   Proc,   §  2516. 
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of  the  former,  is  of  doubtful  utility,  although  some  surrogates 
insist  upon  an  order  being  entered  before  issuing  a  citation. 

§  74.  Form  and  contents  of  citation. —  Except  as  hereinafter 
mentioned,  the  statute  does  not  require  that  a  citation  should 
be  in  any  particular  form.  It  is  subject  to  the  general  pro- 
visions of  the  Code,  requiring  writs  and  process  to  run  in  the 
name  of  the  People  of  the  State,  to  be  in  the  English  language, 
etc.,  and  regulating  the  testing,  sealing,  and  subscription  or  in- 
dorsement thereof.^-'-  It  must  be  made  returnable  before  the 
surrogate  from  whose  court  it  was  issued,  "  upon  a  day  certain, 
designated  therein,  not  more  than  four  months  after  the  date 
thereof  ;^^  and  must  specify  whose  estate  or  what  subject-matter 
is  in  question.  The  names  of  all  the  persons  to  be  cited,  as  far 
as  they  can  be  ascertained,  must  be  contained  in  the  citation."  ^ 
The  unauthorized  insertion  of  the  name  of  an  additional  party 
to  be  served,  voids  the  citation  as  to  such  person,  and  service 
of  the  citation  does  not  give  the  court  jurisdiction  over  such 
party.^  Where  the  name,  or  part  of  the  name,  of  either  of 
them  cannot  be  ascertained,  that  fact  must  be  stated  in  the  cita- 
tion.^^  It  is  issued  under  the  seal  of  the  court,  and  subscribed 
or  witnessed  by  the  surrogate  or  his  clerk.  The  contents  of  the 
citation  vary  in  accordance  with  the  nature  of  the  proceeding 
in  which  it  is  employed.  In  some  cases,  as  in  the  case  of  a  cita- 
tion to  attend  the  probate  of  a  will,  the  statute  requires  certain 
particular  facts  to  be  stated  in  the  citation,  and  in  other  cases 
it  is  silent  on  the  subject.^®  For  information  on  this  head,  the 
various  proceedings  must  be  consulted,  and  the  forms  in  the 
appendix.  But,  in  general,  in  addition  to  the  mandatory  clause, 
the  citation  need  contain  nothing  more  than  the  names  of  the 
parties  cited,  a  statement  of  the  time  a.nd  place  of  appearance, 
and  a  general  reference  to  the  nature  of  the  proceedings.^'' 

§  75.  Citation  to  class,  where  names  are  unknown. —  It  may  often 
happen,  however,  that  the  name  of  a  person  entitled  to  be  cited 
is  unknown  to  the  prosecuting  party.     To  meet  the  requirements 

21  Co,  Civ.  Proc,  §§  22-24.  asks   for   the   removal   of   a   guardian 

22  Co.  Civ.  Proc,  §  2519.  and    appointment    of    a   successor,    on 

23  Matter  of  Washburn,  12  Misc.  the  ground  that  the  infant's  welfare 
242:  34  N.  Y.  Supp.  44.  vcill    he    promoted    thereby,    a    second 

24  Boerum  v.   Betts,    1   Dem.  471.  citation  to  accomplish  the  latter  pur- 

25  Co.  Civ.  Proc,  §  2519.  pose     is     xmnecessary.        (Matter     of 

26  Co.  Civ.  Proc,  §  2616.  Moore,  18  Week.  Dig.  42.) 
2T  W'here,    for    instance,    a    petition 
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of  such  a  ease,  the  statute  provides  that  "  where  persons  to  be 
cited  constitute  a  class,  the  petitioner  must  set  forth,  in  an  affi- 
davit, the  name  of  each  of  them,  unless  the  name,  or  part  of  the 
name,  of  one  or  more  of  them  cannot,  after  diligent  inquiry,  be 
ascertained  by  him;  in  vrhich  case,  that  fact  must  be  set  forth, 
and  he  may  also  allege  that  there  may  be  others  whose  existence 
is  unknown  to  him;  and  the  surrogate  must,  thereupon,  inquire 
into  the  matter.  For  the  purpose  of  the  inquiry,  he  may,  in  his 
discretion,  issue  a  subpoena,  requiring  any  person  to  attend  before 
him  to  testify  respecting  the  matter.  If  he  is  satisfied  of  the 
reasonable  diligence  and  good  faith  of  the  petitioner  the  citation 
may  be  directed  to  the  persons,  whose  names  are  unascertained 
and  also  to  all  other  persons  belonging  to  such  classes  by  a  general 
description,  showing  their  connection  with  the  decedent,  or  interest 
in  the  property  or  matter  in  question;  or  other  sufficient  identi- 
fication. A  citation,  thus  directed,  has  the  same  force  and  effect 
as  if  it  was  directed  to  the  persons  intended,  by  their  names ;  and 
where  the  persons  so  intended  are  duly  cited,  in  any  manner  pre- 
scribed by  law,  the  decree  binds  them,  as  if  they  were  named  in 
the  citation.  A  petition,  duly  verified,  is  deemed  an  affidavit 
within  the  meaning  of  this  section."  ^^ 

§  76.  Service  of  citation  within  the  State A  surrogate's  cita- 
tion or  other  mandate  may  be  served  and  executed  in  any  county 
of  the  State.  The  Code  (§  2520)  prescribes  the  manner  of  ser- 
vice upon  a  party  within  the  State.^^    The  same  proof  is  required 

28  Co.  Civ.  Proc,  §  2518.  See  chap-  tation  to  revoke  probate.  3.  Citation 
ter  TV,  post.  Where  on  a  settlement  on  application  for  administration. 
of  an  administrator's  account,  persons  4.  Citation  for  intermediate  account, 
interested  in  the  estate,  whether  5.  Citation  to  attend  judicial  settle- 
known  or  unknown,  were  not  cited  as  ment  of  account.  6.  Citation  to  tem- 
provided  by  section  2518,  and  did  not  porary  administrator  to  account, 
voluntarily  appear,  'such  settlement  7.  Citation  to  principal  in  a  bond  to 
is  void.  (Matter  of  Killian,  172  give  new  sureties  in  place  of  sureties 
N.  Y.  547;  fl5  N.  E.  Rep.  561.)  who   apply   to  be   released.      8.  Order 

29  See  Wetmore  v.  Parker,  52  N.  Y.  to  temporary  administrator  to  make 
450;  Kellett  v.  Eathbun,  4  Paige,  102;  deposit.  9.  Order  to  executor  to  ap- 
Board  v.  Board,  4  Abb.  Pr.  295;  Mead  pear  and  qualify.  10.  Order  requir- 
V.  Miller,  3  Dem.  577;  Matter  of  Car-  ing  the  executor  or  administrator  to 
hart,  2  id.  627;  Boerum  v.  Betts,  1  id.  file  inventory.  11.  Why  an  account 
471 ;  Harrison  v.  Clark,  87  N.  Y.  572.  should  not  be  made  on  surrogate's 
By  the  rules  of  the  Surrogate's  Court  motion.     (Rule  III.) 

of   New   York   county  no  mandate   is        In    proceedings    instituted    by    the 

deemed   duly  served,  unless  copies  of  public    administrator    of    New    York 

the  petition  or  other  paper  or  papers  county  a   citation  directed  to   a  non- 

upon    which   it   shall    be   issued,    and  resident  alien  may  be  served  upon  the 

upon  which  relief  is  sought,  shall  be  consul    of    his     country.       (L.     1898, 

served  with  it,  except  the   following:  c.  230,  §   19.) 
1.  Citation  to  attend  probate.     2.  Ci- 


57  Appeaeances,  Pleadings,  Etc.  §  77. 

of  service  of  a  citation,  or  a  subpoena,  issued  from  a  Surrogate's 
Court,  as  of  service  of  a  summons  issued  out  of  the  Supreme 
Court.  In  every  other  case,  proof  of  service  must  be  made  by 
affidavit;  or,  where  the  person  served  is  of  full  age  and  not  in- 
competent, by  a  written  admission  signed  by  him,  accompanied 
with  proof,  by  affidavit  or  otherwise,  of  the  genuineness  of  his 
signature.^* 

§  77.  Service  upon  corporations,  infants,  and  incompetents Ser- 
vice upon  an  infant  under  the  age  of  fourteen  years,  or  on  a 
person  judicially  declared  to  be  incompetent  to  manage  his  affairs 
by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness,  or  on  a 
corporation,  is  to  be  made  in  the  manner  prescribed  for  personal 
service  of  a  summons  in  an  action  upon  such  a  person,  or  upon  a 
corporation.^^  But  in  the  case  of  such  incompetents,  the  surro- 
gate is  given  discretion  to  make  an  order,  with  or  without  an 
application  therefor,  requiring  a  copy  of  the  citation  to  be  de- 
livered, in  behalf  of  that  person,  to  a  person  designated  in  the 
order,  and  that  service  of  the  citation  shall  not  be  deemed  complete 
until  such  delivery.^^  It  is  not  to  be  understood,  however,  that 
such  an  order,  and  an  additional  service  under  it,  dispense  with 


30  Co.  Civ.  Proc,  §  2532.  The  juris-  service.  (Hood  v.  Hood,  85  N.  Y. 
diction  of  the  surrogate  is  complete  561.)  Where  the  citation  to  attend 
when  service  is  made  within  the  State  the  judicial  settlement  of  the  ae- 
eight  or  fifteen  days  before  the  re-  counts  of  an  executor  and  testamen- 
turn  day,  as  the  ease  may  be.  (Mat-  tary  trustee  in  which  an  incompetent 
ter  of  Washburn,  12  Misc.  242;  34  is  interested  was  duly  served  upon 
N.  Y.  Supp.  44. )  Personal  service  him  and  upon  his  committee  appointed 
made  within  this  State,  upon  a  non-  by  the  Supreme  Court,  and  the  com- 
resident,  upon  whom  service  has  been  mittee  appeared  in  the  proceeding  by 
ordered  to  be  made  by  publication,  counsel,  the  decree  entered  therein  is  . 
is  void.  It  should  be  served  by  pub-  valid  although  permission  to  make 
lication.  The  defect,  however,  is  cured  the  incompetent  s,  party  to  the  ac- 
by  appearance  without  objection,  counting  and  leave  to  serve  him  were 
(Matter  of  Porter,  1  Misc.  489;  22  not  obtained  from  the  Supreme  Court. 
N.  Y.  Supp.  1063.)  See  .Matter  of  (Meeks  v.  Meeks,  51  Misc.  538.) 
Merritt,  5  Dem.  544.  H2  Co.   Civ.   Proc,    §   2527.     By   Co. 

31  Co.  Civ.  Proc.,  §  2526.  Service  Civ.  Proc,  §  961-a  (L.  1882,  c  340), 
on  an  infant  under  fourteen,  to  at-  whenever  in  any  proceeding  or  trial 
tend  probate  proceeding,  by  serving  a  it  becomes  necessary  to  determine  the 
copy  on  the  infant's  mother  alone,  is  age  of  a  child,  the  child  may  be  pro- 
defective,  and  is  not  cured  by  sub-  dueed  and  exhibited  to  the  court  or 
sequent  appointment  of  guardian  ad  jury  to  determine  its  age,  and  the 
litem.  (Hogle  V.  Hogle,  49  Hun,  313.)  court  may  direct  an  examination  by 
A  mere  recital  in  a  decree  upon  an  one  or  more  physicians,  whose  opinion 
accounting,  that  certain  infant  lega-  shall  also  be  competent  evidence  upon 
tees    had   been   duly   served   with   the  the  question  of  age. 

citation,    is    not    conclusive    of    such 
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the  necessity  of  a  service  upon  the  parent,  guardian,  etc.   (in  the 
case  of  an  infant),  as  required  by  sections  426,  2526,  of  the  Code.^* 

§  78.  Substituted  service —  Where  it  appears,  by  affidavit,  that 
proper  and  diligent  effort  has  been  made  to  serve  the  citation 
personally,  within  the  State,  upon  a  resident  of  the  State,  and 
that  the  person  to  be  served  cannot  be  found,  or,  if  found,  that 
he  evades  service  so  that  it  cannot  be  made,  the  surrogate  may 
make  an  order  directing  service  to  be  made  as  in  the  case  of  sub- 
stituted service  of  a  summons,  in  an  action  in  a  court  of  record.^* 

§  79.  Service  by  publication,  or  without  the  State. —  The  Code 
provides  that  "  the  surrogate  from  whose  court  a  citation  is 
issued  may  make  an  order,  directing  the  service  thereof  without 
the  State,  or  by  publication,  in  either  of  the  following  cases: 
(1.)  Where  it  is  to  be  served  upon  a  foreign  corporation,  or  upon 
a  person  who  is  not  a  resident  of  the  State;  or  (2.)  Where  the 
person  to  be  served,  being  a  resident  of  the  State,  has  departed 
therefrom,  with  the  intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  process;  or  (3.)  Where  the  person  to  be  served, 
whether  an  adult  or  an  infant,  is  a  resident  of  the  State,  but  is 
temporarily  absent  therefrom;  or  (4.)  Where  the  person  to  be 
served  is  a  resident  of  the  State,  or  a  domestic  corporation,  and 
an  attempt  was  made  to  serve  a  citation,  issued  from  the  same 
Surrogate's  Court,  upon  the  presentation  of  the  same  petition, 
before  the  expiration  of  the  limitation  applicable  to  the  enforce- 
ment of  the  claim  set  forth  in  the  petition,  as  fixed  in  chapter 
fourth  of  this  act ;  and  the  limitation  would  have  expired,  within 
sixty  days  next  preceding  the  application  for  the  order,  if  the  time 
had  not  been  extended  by  the  attempt  to  serve  the  citation."  ^^ 

§  80.  Service,  where  residence  or  person  unknown The  surro- 
gate may  also  make  an  order,  directing  the  service  of  a  citation 
without  the  State,  or  by  publication,  in  either  of  the  following 
cases:     (1.)  Upon  a  party  to  whom  a  citation  is  directed,  either 


33  Matter  of   Haug,  N.  Y.   Law  J.,  of  summons  in  an  action,  see  Co.  Civ. 
July    3,    ]891.      See   Matter   of    Cort-  Proc,   §§  436,  437. 

Wright,  3  Dem.   13,  to  the  eifect  that  35  Co.  Civ.  Proc,  §  2522.     Compare 

notwithstanding  the  order  for  an  ad-  Id.,    §    438,    relating  to    service   of   a 

ditional    service,    the     citation     must  summons    issuing   out   of   a   court   of 

also  be  served  upon  a  nonresident  by  record.      See    Stevens    v.    Stevens     (3 

publication,   etc.  Eedf.    507),   as   to   the   power    of   the 

34  Co.   Civ.  Proc,   §  2521.     For  the  court  before  the  present  Code  to  order 
provisions    as    to    substituted    service  publication   independently   of    statute. 
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by  his  full  name  or  part  of  his  name,  where  the  surrogate  is 
satisfied,  by  affidavit,  that  the  residence  of  that  party  cannot,  after 
diligent  inquiry,  be  ascertained  by  the  petitioner.  (2.)  Upon  one 
or  more  unknown  creditors,  next  of  kin,  legatees,  heirs,  devisees, 
or  other  persons,  included  in  a  class  to  whom  a  citation  has  been 
directed,  designating  them  by  a  general  description,  as  prescribed 
in  section  2518  of  the  Code.^^ 

§  81.  Contents  of  order  for  publication,  etc. —  Where  an  order 
directing  the  service  of  a  citation  without  the  State,  or  by  publica- 
tion, is  made,  the  party  applying  therefor  must  produce  proof, 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  surrogate,  that 
the  ease  is  one  of  those  specified  in  either  section  2522  or  sec- 
tion 2523  of  the  Code.  The  order  must  direct  that  service  of  the 
citation,  upon  the  person  named  or  described  in  the  order,  be 
made  by  publication  of  the  citation  in  two  newspapers  for  a 
specified  time,  which  the  surrogate  deems  reasonable,  not  less  than 
once  in  each  of  six  successive  weeks,  unless,  from  the  petition,  it 
appears  that  the  estate  amounts  to  less  than  $2,000,  in  which  case 
only  one  newspaper  shall  be  designated  f  or,  at  the  option  of  the 
petitioner,  by  delivering  a  copy  of  the  citation,  without  the  State, 
to  each  person  so  named  or  described,  in  person ;  and,  if  the  per- 
son to  be  served  is  an  infant,  under  the  age  of  fourteen  years,  also 
to  the  person  with  whom  he  is  sojourning;  or,  if  the  service  is 
made  upon  a  corporation,  to  an  officer  thereof,  specified  in  section 
431  or  432  of  the  Code.  It  must  also  contain  either  a  direction 
that,  on  or  before  the  day  of  the  first  publication,  the  petitioner 
deposit,  in  a  specified  post-office,  a  copy  of  the  citation  and  of  the 
order,  contained  in  a  securely  closed  post-paid  wrapper,  directed 
to  the  person  to  be  served,  at  a  place  specified  in  the  order ;  and, 
if  the  person  to  be  served  is  an  infant  under  the  age  of  fourteen 
years,  a  further  copy,  likewise  contained  in  a  securely  closed  post- 
paid wrapper,  directed  to  the  person  with  whom  such  infant  is 
sojourning;  or  a  statement  that  the  surrogate,  being  satisfied,  by 

36  Co.  Civ.  Proc,  §  2523.  See  §  75,  Barik,  89  N.  Y.  397.)  Code  Civ.  Proe., 
ante,  for  the  provision  of  §  2518,  §  2524,  does  not  require  publication 
referred  to.  See  Sandford  v.  White,  to  be  completed  more  than  eight  days 
56  N.  Y.  359;  and  Co.  Civ.  Proc,  before  the  return  of  the  citation,  but 
%  451.  simply    directs    that    the    publication 

37  The  service  is  not  complete  until  shall  be  completed  previous  to  .  such 
the  expiration  of  six  full  weeks  from  return  day;  §  441  does  not  apply, 
the  dav  of  the  first  publication.  (JIatter  of  Denton,  40  Misc.  326;  81 
(Matter  of  Koch,  12  N.  Y.  Supp.  94;.  N.  Y.  Supp.  1031;  aff'd,  86  App.  Div. 
19     Civ.    Proc.    Rep.     165,    following  359.) 

Market    Nat.    Bank    v.    Pacific    Nat. 
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the  affidavits  upon  which  the'  order  was  granted,  that  the  peti- 
tioner cannot,  with  reasonable  diligence,  ascertain  a  place  or  places 
where  the  person  to  be  served  would  probably  receive  matter 
transmitted  through  the  post-office,  dispenses  with  the  deposit  of 
any  papers  therein.^^ 

§  82.  Service  of  citation  without  the  State Where  service  is 

J  made  by  delivering  a  copy  of  the  citation  without  the  State,  pur- 
suant to  an  order  permitting  service  without  the  State,  or  by 
publication,  it  must  be  made,  if  within  the  United  States,  at  least 
thirty  days,  if  without  the  United  States,  at  least  forty  days, 
before  the  return  day  of  the  citation.^® 

§  83.  Publication,  how  made — Where  the  statute,  or  an  order 
of  the  surrogate,  directs  the  publication  of  a  citation,  notice,  or 
other  paper,  or  the  service  thereof  by  publication,  the  publica- 
tion must  be  made  in  a  newspaper  published  in  the  county.  "  The 
surrogate  may,  also,  in  his  discretion,  direct  the  publication 
thereof  in  any  other  newspaper  published  in  the  same  or  another 
county,  as  he  deems  proper,  for  the  purpose  of  giving  notice  to 
the  persons  intended  to  be  served  or  notified."  ■*" 

§  84.  Waiver  of  issuance  and  service  of  citation. —  Prior  to  1896 
there  was  no  provision  by  which  the  issuance  and  service  of  a 

38  Co.  Civ.  Proc,  §  2524.  Corre-  or  service  by  publication,  notwith- 
sponda  to  section  440  of  the  Code,  standing  a  suggestion  that  the  infant 
relating  to  a  like  order  in  respect  to  may  be  brought  within  the  surrogate's 
publication,  etc.,  of  a  summons.  The  county  for  the  purpose  of  having  the 
surrogate  is  not  lequired  to  make  an  citation  served  upon  him.  (ilatter  of 
order  of  publication  in  every  case  Merritt,  5  Dem.  544.)  But  compare 
vphere  there  are  nonresident  parties;  Matter  of  Denton,  40  Misc.  326;  aff'd, 
the  statute  merely  permits  him  to  do  86  App.  Div.  359.  It  saems  that  a 
so.  (Matter  of  Washburn,  12  Misc.  nonresident  is  entitled  to  a  service  of 
242;  34  N.  Y.  Supp.  44.)  But  juris-  thirty  days  although  the  citation  is 
diction  over  a  nonresident  respondent  served  upon  him  while  he  is  passing 
can  be  obtained  only  by  voluntary  through  the  surrogate's  county, 
appearance,  or  by  service  of  a  citation  (Matter  of  Merritt,  supra.)  See  Mat- 
in  the   manner    specified   in    Co.    Civ.  ter  of  Porter,   1   Misc.   489. 

Proc,  §  2524.     (Saw  Mill  Co.  v.  Dock,  "Co.  Civ.  Pro.,  §  2535,  in  part.  The 

3  Dem.   55.)  last    clause    of    this    section,    to    wit: 

39  Co.  Civ.  Proc,  §  2525.  And  see  that  "  if  no  newspaper  is  published  in 
Id.,  §  444.  Service  thirty  days  before  the  county,  the  citation,  notice,  or 
the  return  day  is  sufficient,  although  other  paper  must  be  published  in  the 
the  order  for  publication  was  issued  newspaper  printed  at  Albany,  in 
less  than  six  weeks  before  the  return  which  legal  notices  are  required  by 
day,  rendering  service  by  publication  law  to  be  published ;  "  may  be  con- 
within  that  time  impossible.  Publica-  sidered  as  superseded,  or  "  impliedly 
tion  in  the  State  paper  was  unneces-  repealed,  by  L.  1884,  c.  133,  which 
sary  in  case  of  service  without  the  repealed  all  acts  providing  for  "  a 
State.  (Matter  of  Macaulay,  94  State  paper."  Section  2536  was  ex- 
N.  Y.  574.)  The  return  day  should  pressly  by  L.  1900,  c.  572.  See  L. 
be  fixed  so  as  to  allow  at  least  thirty  1893,  c.  248,  §§  73,  74. 

days'   service   before   the   return   day, 
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citation  could  be  waived,  although  the  service  of  a  citation  would 
be  rendered  unnecessary  by  the  voluntary  appearance  of  a  party.*^ 
But  in  that  year*^  an  entirely  new  provision  was  added  to  section 
2528,  Avhereby  "  the  issue  and  service  of  a  citation  may  be  waived 
by  a  party,  in  any  proceeding,  by  an  instrument  in  writing,  ac- 
knowledged or  proved  as  a  deed  entitled  to  be  recorded,  or  by 
personal  appearance  or  by  his  attorney,  with  written  authoriza- 
tion, executed  and  acknowledged  as  a  deed,  and  filed  in  the  office 
of  the  surrogate."  This  waiver  must  be  executed  only  after  the 
citation  has  been  issued;  otherwise,  no  jurisdiction  over  such  party 
is  acquired  or  conferred.*^ 

TITLE  SECOND. 


§  85.  Return  of  citation,  appearances,  etc. —  On  or  before  the 
return  day  named  in  the  citation,  the  original,  with  proof  of 
service,  should  be  filed  with  the  surrogate.  It  is  in  only  a  limited 
number  of  cases  that  the  petitioner  will  be  granted  the  relief 
sought  on  the  mere  failure  of  the  party  cited  to  appear.  Not- 
withstanding the  nonappearance  of  the  party  cited,  the  surrogate 
may,  and  in  some  cases  must,  require  proof,  other  than  the  peti- 
tion, before  granting  relief.  The  party  may  appear  by  attorney. 
Eollowing  the  practice  of  the  English  Ecclesiastical  Court,  at- 
torneys for  parties  in  Surrogates'  Courts  were  formerly  called 
proctors,  but  this  is  a  term  unknown  to  our  law,  and  the  name  of 
"  attorneys  "  is  now,  or  should  be,  invariably  used. 

It  has  always  been  the  rule  that  sane  adult  persons  might  ap- 
pear in  any  court,  in  a  civil  case,  and  prosecute  an  action  or  plea 
in  person.^*  In  respect  to  appearances  by  proxy,  a  distinction 
exists  between  courts  of  record  and  not  of  record;  only  profes- 
sional attorneys  being  permitted  to  appear  in  the  former,  while 
in  the  latter  there  was  no  such  restriction.  The  liberal  tendencies 
which  gave  birth  to  the  Constitution  of  1846,  manifested  them- 
selves, in  1847,  by  a  legislative  provision  than  any  person  of  good 
moral  character,  although  not  admitted  as  an  attorney,  might 
manage,  prosecute,  or  defend  a  suit  for  any  other  person,  provided 
he  was  specially  authorized  for  that  purpose,  by  the  party  for 


41  Matter  of  Post,  30  Mlse.  551,  64  43  Matter  of  Graham,  39  Misc.  226 ; 
N.  Y.  Siipp.  369.    See  Matter  of  Greg-  79  N.  Y.  Supp.  573. 

ory,  13  Misc.  363;  35  N.  y.  Supp.  105.  44  See  1  R.  L.  of  1813,  p.  416,  §   1; 

42  L.  1896,  c.   570.  Co.  Civ.  Proc.  §  55. 
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"wliom  he  appeared,  in  writing,  or  by  personal  nomination  in  open 
court.*^  But  that  provision  was  declared  unconstitutional,  be- 
came obsolete,  and  has  been  expressly  repealed.*® 

In  1870,  a  party  was  prohibited  from  appearing  in  the  Surro- 
gate's Court  of  New  York  county  except  in  person,  or  by  an  at- 
torney of  the  Supreme  Court.*'^  With  this  exception,  previously 
to  the  adoption  of  chapter  18th  of  the  Code  of  Civil  Procedure, 
it  was  the  general  practice  to  allow  any  person  to  appear  and  act 
as  an  attorney  in  Surrogates'  Courts,**  those  courts  being  then 
courts  not  of  record.  It  is  provided  by  the  Judiciary  Law*®  that  a 
surrogate's  father  or  son  shall  not  practice  or  be  employed  as 
attorney  or  counsel,  in  any  ease  in  which  his  partner  or  clerk  is 
prohibited  by  law  from  so  practicing,  or  being  employed.'" 

The  mode  and  effect  of  the  appearance  in  Surrogates'  Courts, 
and,  apparently,  the  status  of  attorneys  appearing  therein,  have 
been  placed  on  the  same  basis  as  in  other  courts  of  record  by  the 
present  Code,  which  provides  that  "  in  a  Surrogate's  Court,  a 
party  of  full  age  may,  unless  he  has  been  judicially  declared  to  be 
incompetent  to  manage  his  affairs,  prosecute  or  defend  a  special 
proceeding,  in  person  or  by  an  attorney  regularly  admitted  to 
practice  in  the  courts  of  record,  at  his  election;  except  in  a  pro- 
ceeding to  punish  him  for  a  contempt,  or  where  he  is  required  to 
appear  in  person,  by  a  special  provision  of  law,  or  by  a  special 
order  of  the  surrogate.  The  appearance  of  a  party,  against  whom 
a  citation  has  been  issued,  has  the  same  effect  as  the  appearance 
of  a  defendant,  in  an  action  brought  in  the  Supreme  Court."  '^ 

§  86.  Service  of  papers  on  attorneys. —  By  another  provision,^^ 
service  of  papers  upon  attorneys  appearing  in  these  courts,  is  per- 

45  L.   1S47,  c.  470,   §   4G.  merits  is  equivalent  to  a,  general  ap- 

46  McKoan-  v.  Devries,  3  Barb.  196 ;  pearance,  and  a  waiver  of  all  irregu- 
L.  1880,  c.  245,  §  1,  subd.  24.  larities  in  the  service  of  the  citation. 

4'L.  1870,  c.  359,  §  2.     See  Matter  (Matter   of   Macaulay,   27   Hun,   577; 

of  Spicer,  1  Tuck.   80.  aiEf'd,   94   N.   Y.   574.)      To   the    same 

48  Revisers'  note  to  draft  Revised  eflfect  see  Everts  v.  Everts,  62  Barb. 
Statutes.  577;  Board  v.  Board,  4  Ab.  Pr.  295; 

49  Cons.  L.  1909,  o.  35,  §  472  Boerum  v.  Betts,  1  Dem.  471;  Peters 
(formerly  Co.  Civ.  Proc,  §   2529).  v.  Carr,  2  id.  22;   Crossman  v.  Cross- 

50  See  Cons.  L.  1909,  c.  35,  §  471  man,  id.  69;  Matter  of  Porter,  1 
(formerly  Co.  Civ.  Proc,  §  50).  Misc.    489.      In   New   York   county    a 

51  Co.  Civ.  Proc,  §  2528.  A  gen-  consul  may  appear  personally  or  by 
eral  appearance  is  not  a  waiver  of  attorney  for  any  nonresident  citizen 
an  objection  that  the  citation  was  not  of  his  country,  in  proceedings  insti- 
served  within  the  time  required  by  tuted  by  the  public  administrator, 
the  statute.      (Pryer  v.  Clapp,  1  Dem.  (L.  1898,  c.  230.  §  19.) 

387;    Matter    of    Hurlburt,    43    Hun,       52  Co.   Civ.  Proc,   §   2538. 
311.)      Answering  the  petition  on  its 
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mitted  in  the  same  cases  and  manner,  and  has  the  same  effect  as  in 
other  courts  of  record.^*  This  removes  the  grounds  of  a  decision, 
made  under  the  former  statutes,^*  that  the  person  appearing  as 
attorney  in  a  Surrogate's  Court  is  not  considered  as  an  attorney 
of  record  upon  whom  notices  may  be  served  in  the  progress  of  a 
suit  prosecuted  or  defended  by  attorney. 

§  87.  Number  and  form  of  pleadings. —  The  pleadings  in  Surro- 
gates' Courts  are  tv70  in  number,  the  petition  and  answer.  In 
general  they  may  be  oral.  The  Code  provides  that  the  surrogate 
may,  at  any  time,  require  a  party  to  file  a  written  petition  or 
answer,  containing  a  plain  and  concise  statement  of  the  facts  con- 
stituting his  claim,  objection,  or  defense,  and  a  demand  of  the 
decree,  order,  or  other  relief,  to  which  he  supposes  himself  to  be 
entitled.  The  surrogate  may  require  the  petition  or  answer  to 
'be  verified,  and  a  copy  thereof  to  be  served  upon  any  other  per- 
son interested.  A  party  who  fails  to  comply  with  such  a  require- 
ment m^ay  be  treated  as  a  party  in  default. 

Except  where  such  a  requirement  is  made,  or  in  a  case  where 
a  written  petition  is  expressly  required  by  the  Code,  a  petition, 
or  the  answer  thereto,  may  be  presented  orally ;  in  which  case, 
the  substance  thereof  must  be  entered  in  the  records  of  the 
oourt.^"  Where  the  statute  or  the  surrogate  requires  the  petition 
to  be  verified,  the  provisions  of  the  Code,  relating  to  the  form  of 
the  allegations,  and  the  form  and  effect  of  the  verification  of  a 
pleading  in  a  civil  action,''®  apply,  so  far  as  they  can  be  applied  in 
substance,   without  regard  to  the  form  of  the  proceeding. ^^     It 

B3Co.  Civ.  Proc,   §§  796,  802.        .  Estate,  20  Daily  Reg.,  No.    113.)      It 

B4  Coates    V.    Cheever,    1    Cow.    463,  seems    that,    under    section    2533,    the 

476.  court    may    require    objections    to    an 

55  Co.  Civ.  Proc,  §  2533.  In  New  account  to  be  verified.  (Matter  of 
York  county,  the  rule  of  the  Surro-  Mott,  4  Law  Bull,  23  [N.  Y.  Surr. 
gate's  Court,  in  effect,  abrogates  oral  1882].) 

and  unverified  pleadings,  by  providing  A  petition  must  be  treated  as  un- 

that    "  all    petitions    and    answers    in  verified,   where   the   affidavit   attached 

this    court,    except    as    otherwise    ex-  thereto   purports   to   have   been   made 

pressly  prescribed  by  statute,  shall  be  before   a  notary  in   one   county  while 

in  writing,   and   contain   a   plain  and  the  venue    stated   therein   is   another, 

concise  statement  of  the  facts  consti-  ( Shaw  v.    N.   Y.    Cent.,   etc.,    E.   Co., 

tuting  the  claim,  objection,  or  defense,  101   App.  Div.   246.)      But  the  objec- 

and  a  demand  of  the  decree,  order,  or  tion    that    the    jurat    does    not    show 

other  relief  to  which  the   party   sup-  that  the   affidavit  was   sworn  to,   but 

poses    himself    to    be   entitled,    which  only  subscribed   to,  before   the  officer, 

petition   and   answer    are   required   to  is  iiot  available  for  the  first  time  on 

be   verified."      (Rule   XIV.)  appeal.      (Matter  of  Mahony,  88  App. 

56  Co.  Civ.  Proc,  §§  523,  526.     The  Div.  140.) 

petition  of  a  foreign  corporation  may       57  Co.  Civ.  Proc,   §  2534. 
be  verified  by  its  attorney.      (Lamar's 
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will  be  observed  that  the  rules  established  by  the  present  Code, 
in  respect  to  verifications  of  pleadings,  affect  also  the  form  of  the 
allegations  in  the  body  of  the  pleading  verified.''^ 

Demurrers,  as  distinct  forms  of  pleading,  are  unknov^n  to  the 
procedure  of  Surrogates'  Courts;  but  the  end  contemplated  by  a 
demurrer,  in  a  civil  action,  may  be  reached  by  a  formal  motion 
to  strike  out  a  pleading  for  insufficiency  appearing  on  its  face. 
Indeed  an  objection  of  that  sort  may  be  taken  informally  at  any 
stage  of  the  hearing,  and  the  question  of  the  sufficiency  of  the 
pleading  will  then  be  determined ;  the  theory  in  these  courts  being 
that  pleadings  are  addressed  to  the  surrogate,  for  him  to  pass 
upon  before  they  are  pleaded.  Thus  where,  to  a  petition  for 
probate,  a  counter  petition  is  filed  asking  for  relief  which  the 
court  has  no  power  to  grant,  the  court,  on  motion,  will  disregard 
it,  and  proceed  with  the  probate.'^ 

§  88.  Remedies  to  be  pursued  separately. —  Several  remedies 
regulated  by  distinct  provisions  of  the  statute  should  be  separately 
pursued.  Thus  it  is  improper  to  proceed  by  one  and  the  same 
petition  to  vacate  a  decree  settling  an  executor's  account,  to 
revoke  the  executor's  letters,  to  compel  a  discovery,  and  for  an 
accounting;®"  and  so  of  a  petition  for  the  revocation  of  letters 
testamentary  and  for  the  appointment  of  a  temporary  adminis- 
trator.®^ But  it  is  proper  for  one  to  pray  for  the  payment  of  a 
legacy  or  distributive  share  and  at  the  same  time  for  an  account- 
ing by  the  representative.®^ 


58  Co.  Civ.  Proc,  §  524.  settlement  will  not  generally  be  enter- 

B9  McClure  v.  Woolley,  1  Dem.  574.  tained.       (Matter    of    Bruen,    3    Law 

60  Hood  V.  Hood,  1  Dem.  392.    Pend-  Bull.  88.) 

ing  a.  proceeding  for   a  settlement  of  6i  Matter  of  Solm,  1  Civ.  Proc.  Rep, 

accounts,     another     independent     pro-  373. 

ceeding  for  a  partial  distribution  and  62  Matter  of  Macaulay,  27  Hun,  577. 


CHAPTER  IV. 

PARTIES  TO    PROCEEDINGS  IN    SURROGATES' 

COURTS. 


TITLE  FIEST. 

WHO   AEE  NECESSARY   PAETIES. 

§  89.  In  general — In  regard  to  parties  to  special- proceedings 
in  Surrogates'  Courts,  it  cannot  be  said  that  the  general  rule  of 
courts  of  equity  prevails  —  that  every .  person  whose  interest  is 
involved  in  the  issue,  or  who  may  be  affected  by  the  decree,  is 
a  necessary  party,  plaintiff,  or  defendant.  It  is  not  every  person 
having  an  interest  in  an  estate  who  may  institute  or  oppose  a 
proceeding  in  these  courts.  It  is  only  those  persons,  or  that  class 
of  persons  expressly  designated  in  the  statute,  who  may  either 
prosecute  or  contest  a  particular  proceeding.  There  is  a  further 
difference  be4;ween  the  rule  of  courts  of  equity  and  of  Surrogates' 
Courts,  as  to  parties.  The  familiar  rule  that  where  there  is  a 
large  number  of  persons  having  the  same  interests,  one  may  sue 
on  behalf  of  himself  and  others  similarly  situated,  does  not  prevail 
in  the  latter  courts.  It  is  expressly  provided  by  statute,  that 
where  a  person  is,  or  "  creditor,  next  of  kin,  legatees,  heirs, 
devisees,  or  other  persons  constituting  a  class  "  are  required  to  be 
cited  for  any  purpose,  all  those  persons  are  necessary  parties  to 
the  special  proceeding.' 

§  90.  Necessary  original  parties —  Parties  to  an  original  pro- 
ceeding in  a  Surrogate's  Court  are  (1)  the  petitioner,  (2)  the 
parties  to  be  cited,  or,  as  they  may  be  called,  respondents.  Parties 
appearing  in  opposition  to  the  probate  of  a  will  are,  however, 
commonly  called  contestants,  and  parties  objecting  to  the  accounts 
of  an  executor,  guardian,  etc.,  are  usually  called  objectors  or  ex- 
ceptors. As  suggested  above,  the  statute  must  be  consulted  in  each 
case,  to  ascertain  who  may  institute  a  proceeding  by  petition,  and 
who  must  be  made  parties  respondent.     The  only  difficulty  which 

iCo.  Civ.  Proc,  §  2518. 
5  [65] 
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is  likely  to  be  met  with  in  ascertaining  the  proper  parties  to  a 
particular  proceeding,  is  the  determining  whether  the  party,  peti- 
tioner or  respondent,  belongs  to  the  class  of  persons  named  in 
the  statute.  Thus  the  statute  designates,  besides  individuals,  such 
as  husband,  wife,  executor,  administrator,  sureties,  legatees,  guai'd- 
ian,  ward,  etc.,  classes  of  persons  such  as  (1)  heirs-at-law ,  (2) 
next  of  Icin,  (3)  creditors,  (4)  "persons  interested  in  the  estate 
or  fund." 

§  91.  Classes  of  persons —  Of  course  any  individual  belonging- 
to  either  of  these  classes  may  petition,  without  joining  the  others, 
but,  as  already  pointed  out,  each  individual  of  the  class  must  be 
made  a  party  respondent,  in  a  case  where  the  statute  requires  tlie 
class  to  be  cited.  The  question  will  then  sometimes  arise,  whether 
the  petitioner  belongs  to  the  class  entitling  him  to  prosecute  the 
proceedings,  or,  on  the  other  hand,  whether  some  person  not  named 
in  the  citation  does  belong  to  the  class,  and  is,  therefore,  a  neces- 
sary party.  It  will  be  desirable  in  this  place  to  briefly  notice  these 
several  classes  of  parties,  reserving  further  consideration  until  we 
come  to  the  subject  of  each  proceeding.  The  classes  of  parties 
mentioned  in  the  statute  are  heirs-at-law,  next  of  kin,  creditors,, 
legatees,  devisees,  and  "  persons,  interested  in  the  estate  or  fund." 

§  92.  Heirs-at-law — The  "  heirs-at-law  "  and  the  "  next  of  kin  " 
of  a  decedent  are  most  frequently  the  same  persons,  although  of 
course  they  constitute  separate  and  distinct  classes.  In  legal 
phraseology,  the  word  "  heirs  "  is  used  to  designate  those  relatives 
who  succeed  to  the  real  property  of  an  intestate;  while  the  words 
"  next  of  kin  "  are  used  to  designate  those,  often  the  same,  relatives 
who  succeed  to  the  personal  property.  Who  those  persons  are,  in 
any  particular  case,  must  be  determined  by  an  examination  of  the 
Statutes  of  Descent  and  Distribution.  As  a  matter  of  fact,  heirs- 
at-law,  as  such,  are  rarely  parties  to  proceedings  in  a  Surrogate's 
Court,  that  court  having  jurisdiction  of  matters  relating  to  real 
estate  in  an  incidental  way  only. 

The  class  of  persons  so  designated  includes  all  those  who  would 
be  entitled  to  succeed  to  an  intestate  decedent's  real  property  under 
the  Statute  of  Descent.  It  may  be  well  to  note  here,  however,  that 
by  the  Domestic  Relations  Law,^  a  right  of  inheritance  is  given  in 
certain  cases  to  adopted  children,  so  that  such  children  are  neces- 

2  Cons.  L.  1909,  c.  19,  §  110  et  seq.  (formerly  L.  1896,  c.  272). 


67  Paeties  to  Peoceebings,  Etc.  §  93. 

gary  parties  to  be  cited  on  a  petition  for  probate,  or  for  letters  of 
administration.*  "  Illegitimate  children,  in  default  of  lawful 
issue,  may  inherit  real*  and  personaP  property  from  their  mother, 
as  if  legitimate;  but  they  cannot  inherit  from  the  ancestor  of  a 
deceased  mother.®  The  term  "  illegitimate,"  as  here  used,  is  to 
receive  its  common-law  significance,  and  means  begotten  and  born 
out  of  lawful  wedlock.^ 

The  statute*  provides  that  no  person  capable  of  inheriting  under 
its  provisions  shall  be  precluded  from  inheritance  by  reason  of  the 
alienism  of  his  ancestor.  This  provision,  however,  is  prospective, 
and  has  no  application  to  cases  which  occurred  previous  to  its 
original  adoption,  i.  e.,  January  1,  1830.^  Post-testamentary 
children,  unprovided  for  by  the  parent's  will,  are  entitled  to  share 
in  the  estate,  and  may  maintain  an  action  against  the  legatees  or 
devisees  to  recover  their  shares,  or  may  compel  a  distribution  or 
partition.  ■^° 

§  93.  Next  of  kin —  Naturally,  the  class  denominated  "  the  next 
of  kin  "  embraces  the  persons  who  are  most  frequently  required 
to  be  made  parties  to  proceedings  in  Surrogates'  Courts.  To- 
ascertain  whether  a  person  belongs  to  that  class,  reference  must 
be  had  to  the  Statute  of  Distribution,  and  not  to  the  technical 
definition  of  the  term  "  next  of  kin." 


3  The  petition  should,  therefore,  9  Jackson  v.  Green,  7  Wend.  336 ; 
state  whether  or  not  there  is  any  Redpath  v.  Rich,  3  Sandf.  81.  As  to 
adopted  child,  or  issue  of  any  de-  meaning  of  term  "  ancestor,"  see 
ceased  adopted  child  or  children  of  Banks  v.  Walker,  3  Barb.  Ch.  438; 
the  decedent.  See  discussion  of  effect  McCarthy  v.  Marsh,  5  N.  Y.  263  ," 
of  this  act  in  K.  Y.  Daily  Reg.,  Oct.  People  v.  Irvin,  21  Wend.  128;  Mc- 
21,   1887.  Lean  v.  Swanton,   13  N.  Y.  535;  Mc- 

4  Cons.  L.  1900,  c.  18,  §  89  (L.  Creery  v.  Somerville,  9  Wheat.  354; 
1896,  c.  547,  §  289,  repealing  L.  1855,  Emanuel  v.  Ennis,  48  N.  Y.  Supr.  432. 
c.  547).  See  Cons.  L.  1909,  c.  19,  Where  a  will  relates  to  real  property, 
§  24  (L.  1895,  i;.  531).  An  illegiti-  a  nonresident  alien  brother  and  sister 
mate  son  is  not  a  proper  party  to  an  of  a  deceased  citizen  of  the  United 
accounting  by  the  executor  of  his  States,  if  among  his  next  of  kin,  are 
father's  estate.  (Matter  of  Losee,  119  entitled  to  citation;  the  latter  in- 
App.  Div.   107.)  heriting,  in  case  of  intestacy,  as  if  a 

5  Cons.  L.  1909,  c.  18,  §  98,  subd.  citizen,  and  the  former  in  like  man- 
15  (formerly  Co.  Civ.  Proc,  §  2732,  ner,  subject  to  a  conditional  defeas- 
subd.   15).  ance,    enforceable    at   the    instance   of 

s  Matter    of   Merielo,    63    How.    Pr.  the  State.     (Kilfoy  v.  Powers,  3  Dem. 

62.      See    Matter     of     Barringer,    29  198.) 
Misc.  457;  61  N.  Y.  Supp.  1090.  10  Cons.    L.    1909,    e.    18,    §    28     (2 

7  Miller  v.  Miller,  18  Hun,  507;  R.  S.  65,  §  49,  as  amended  L.  1869, 
Bollerman  v.  Blake,  11  Wkly.  Dig.  c.  22;  L.  1896,  c.  547,  §§  46,  292); 
555.  Co.  Civ.  Proc,  §  1868;  Cons.  L.   1909, 

8  Cons.  L.  1909,  c.  18,  §  95  (1  R.  S.  c.  18,  §  98,  subd.  14  (formerly  §  2732, 
754,   §   22;   L.    1896,  c.   547,   §   294).  subd.  14).     See  §  229,  post. 

See  §  310,  post. 
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It  is  enough  to  say,  in  this  connection,  that  the  Statute  of  Dis- 
tribution designates,  as  entitled  to  a  distributive  share  of  unbe- 
queathed  assets,  persons  who  are  not,  strictly  speaking,  "  next  of 
kin,"  e.  g.,  children  of  a  deceased  brother  or  sister  of  a  decedent 
who  left  other  brothers  and  sisters,  but  no  nearer  relatives.  But 
the  Code  declares  that  the  term,  as  used  in  chapter  18,  in  reference 
to  proceedings  in  Surrogates'  Courts,  shall  include  "  all  those  en- 
titled under  the  provisions  of  law  relating  to  the  distribution  of 
personal  property,  to  share  in  the  unbequeathed  residue  of  the 
assets  of  a  decedent  after  payment  of  debts  and  expenses,  otJier 
than  a  surviving  husband  or  wife."  ^^ 

The  Statute  of  Distribution  and  the  persons  entitled  thereunder 
to  distributive  shares  will  be  more  appropriately  considered  under 
the  general  head  of  Administration,  chapter  XVII,  post.  But  it 
may  be  stated,  in  general,  that  the  meaning  of  the  term  "  next  of 
kin  "  is  not  to  be  so  far  extended,  by  construction,  as  to  include 
persons  claiming,  for  example,  to  be  legatees,  who  are  not,  at  the 
same  time,  next  of  kin.  Thus,  the  statute  allowing  next  of  kin  to 
contest  the  validity  of  a  will  of  personal  property  within  one  year 
after  probate,  was  held,  before  the  Code,^^  not  to  extend  to  per- 
sons claiming  to  be  legatees,  who  were  not,  at  the  same  time,  next 
of  kin. 

§  94.  Widow  and  husband  not  next  of  kin —  It  will  be  observed 
that  the  definition  given  by  the  Code  excludes  a  surviving  husband 
or  wife.  It  has  been  long  established  that  the  words  "  next  of 
kin,"  in  their  strict  and  primary  sense,  do  not  include  the  widow. 
Accordingly,  it  has  been  held  that  where  a  residue  of  personal 
property  is  directed  to  be  divided  among  the  testator's  "  next  of 
kin,"  or  among  his  "  next  of  kin  according  to  the  statute,"  or 
"  legal  heirs,"  or  where  a  trust  was  created  for  the  benefit  of  those 
who,  at  the  decease  of  a  party,  should  be  entitled  to  his  personal 
estate  as  his  next  of  kin,  according  to  the  Statute  of  Distribution, 
the  widow  takes  no  part,^^  althoiigh  where  there  are  circumstances 

11  Co.  Civ.  Proc,  §  2514,  subd.  12.  Barb.    198;   Dewey  v.  Goodenough,  56 

12  Booth  V.  Kitchen,  7  Hun,  260.  id.  54 ;  Luce  v.  Dunham,  69  N.  Y.  36 ; 
Otherwise  now  as  to  this  particular  Keteltas  v.  Keteltas,  72  id.  312; 
proceeding  (Co.  Civ.  Proc,  §  2647).  Tillman  v.  Davis,  95  id.  17;  Matter 
See  chapter  VIII,  post;  Henry  v.  of  Devoe,  171  id.  281;  63  N.  E.  Rep. 
Henry,  4  Dem.  253;  9  Civ.  Proc.  Rep.  1102;  Hannin  v.  Osgood,  1  Redf.  409, 
100.  417;    Snider  v.   Snider,   11   App.  Div. 

iSMurdock  v.  Ward,  67  N.  Y.  387,  171;  42  N.  Y.  Supp.  613;  U.  S.  Trust 

distinguishing  Merchants'  Ins.  Co.   v.  Co.  v.  Miller,  57  Misc.  500;  Matter  of 

Hinman,  15  How.  Pr.  182;  4  Abb.  Pr.  Schnitzler,  61  Misc.  218.    See  §  269,  n, 

313;    Knickerbacker   v.    Seymour,    46  50,  post. 
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which  induce  a  belief  that  such  was  testator's  intention,  the  term 
will  be  so  considered."  It  may  be  said  generally  that  the  term 
will  receive  construction  according  to  the  connection  in  which  it 
is  used;  and,  in  the  construction  of  a  will,  according  to  the  inten- 
tion of  the  testator,  or,  in  a  statute,  according  to  the  intent  of  the 
Legislature.^^ 

§  95.  Divorced  husband  and  wife — As  a  husband,  on  the  disso- 
lution of  the  marriage,  at  the  suit  of  his  wife,  has  no  interest  in 
her  property,  he  is  not  a  necessary  party  to  a  surrogate's  proceed- 
ing touching  the  administration  of  her  separate  estate ;  but  where 
the  dissolution  was  at  the  suit  of  the  husband,  his  rights  and  in- 
terests in  her  property  are  not  impaired,  and,  therefore,  he  may 
be  a  necessary  party  in  such  a  proceeding.  Moreover,  in  the  latter 
case,  the  wife,  however  innocent,  is  not  entitled  to  a  distributive 
share  in  the  husband's  personalty,  and  consequently  need  not  be 
cited  in  a  proceeding  touching  his  will  or  estate.^® 

§  96.  Creditors —  Creditors  constitute  another  class  of  parties 
mentioned  in  the  statute,  who  are  entitled  to  institute  a  proceed- 
ing or  to  be  cited  on  an  adverse  proceeding."  Whether,  as  a 
matter  of  fact,  a  party  is  or  is  not  a  creditor  of  the  decedent,  may 
be  raised,  it  is  apprehended,  in  answer  to  a  citation  issued  on  his 
petition ;  but  to  entitle  one  claiming  to  be  a  creditor  to  a  citation, 

14  Murdock  v.  Ward,  67  N".  Y.  387.  his  own  damages ;  and  in  another  ease. 

The  words   "  next  of  kin "   in   a  will  where  the  party  causing  the  death  had 

do  not   include   a  wife,   although  fol-  paid  to  the  administrator  a  sum  cer- 

lowed  by  a  reference  to  the  intestate  tain   in    settlement   of   the    action,    it 

succession    laws.       (Piatt    v.    Mickle,  was,  held   that,   on    a   distribution   of 

137  N.  Y.  106;  50  St.  Rep.  91;  Matter  the   estate,   the  husband   was   not  en- 

of  Devoe,  supra.)  titled  to   a  distributive  share  of  that 

IB  The   words    "next   of   kin"    in   2  sum  as  one  of  the  next  of  kin.   (Drake 

R.  S.   114,   §  9,  authorizing  "next  of  v.  Gilmore,  52  N.  Y.  389.) 
kin  entitled  to  share  in  the  distribu-        16  Co.    Civ.    Proc,    §§    1759,    1760; 

tion  of  the  estate,"   to   sue   executors  Matter  of  Ensign,  103  N.  Y.  284. 
and   administrators   to   recover   a  dis-        i'^  Matter    of    De    Forest,    86    Hun, 

tributive  share,  include  the  widow  of  300;   33  N.  Y.  Supp.  216.     As  to  who 

the  testator  or  intestate.      (Betsinger  are     creditors,     see     Co.     Civ.     Proc, 

V.  Chapman,  88  N.  Y.  487.)     Compare  §    2514,    subd.    3,    as    amended    1900. 

Slosson  V.  Lynch,  43  Barb.   161 ;    Hal-  Although  a  creditor  of  a  testator  may 

left  V.  Hare,  5  Paige,  316 ;  Tillman  v.  petition   for   the   probate   of   his  dobt- 

Sullivan,   63   How.  Pr.   355;    aflf'd,   as  or's     will     (Co.    Civ.    Proc,    §    2614; 

Tillman  v.  Davis,  95  N.  Y.  17.     It  has  Gove  v.   Harris,   4  Dem.   293),   he   is 

been    held     (Diekins    v.    N.    Y.    Cent,  not  a   proper   party  respondent    in  a 

R.   R.   Co.,   23    N.    Y.    158 ;    Lucas   v.  probate     proceeding,     and,     therefore, 

^".  Y.  Cent.  R.  R.  Co.,  21  Barb.  245),  cannot    come    in,    after    probate,    and 

in  an  action  brought  by  the  husband  move  to  open  the  decree  admitting  the 

as   administrator,   to   recover    for   the  will.     (Heilman  v.  Jones,  5  Redf.  398.) 

death   of   his  wife,   that   the  husband  But  a  judgment  creditor  of  a  devisee 

was  not  next  of  kin  to  his  wife  within  may  contest  a  codicil  which  supersedes 

the    act    requiring    compensation    for  the  will.      (Matter  of  Coryell,  4  App. 

causing  death,  etc.    (L.  1847,  c  450),  Div.  420;   39  N.  Y.  Supp.  508.) 
and  could  not  maintain  an  action  for 
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it  requires  only  that  lie  should  state,  in  his  verified  petition,  that 
he  is  such  creditor  or  has  a  claim  against  the  decedent.  The  court 
generally  requires  a  petitioning  creditor  to  state  the  general  nature 
of  his  claim,  and  the  facts  upon  which  it  is  founded,  especially 
where  his  claim  is  disputed.-'*  Affirmative  proceedings  by  a 
creditor  for  the  payment  of  dehts  are  expressly  provided  for.^* 

§  97.  Assignees  of  creditors,  legatees,  etc. —  But  where  it  is 
shown  that  a  petitioner  has  assigned  his  claim  or  interest  to  a 
third  person  not  a  party  to  the  proceeding,  the  surrogate  should 
revoke  the  citation,  as  he  has  no  jurisdiction  to  determine  the 
validity  of  the  assignment.^"  Before  the  present  Code,  the  sur- 
rogate had  no  power  to  direct  the  payment  of  a  distributive  share 
or  legacy  to  an  assignee  thereof  ;^^  but  now,  distribution  of  the 
surplus,  upon  a  judicial  settlement  of  an  account,  may  be  made  to 
the  creditors,  legatees,  next  of  kin,  etc.,  or  their  assigns.^^  It 
does  not  follow  from  this,  however,  that  the  assignee  of  a  legacy, 
for  instance,  may  petition  to  compel  payment  thereof  in  a  direct 
proceeding  for  that  purpose  -^  his  remedy  being  by  a  proceeding  to 
compel  an  accounting,  and  distribution.^*  A  receiver  of  the  prop- 
erty of  a  person  entitled  to  a  distributive  share  of  a  decedent's 
estate,  has,  therefore,  a  standing  to  petition  for  an  accounting.^® 

§  97a.  Sureties. — As  a  general  rule  sureties  are  not  necessary 
parties  to  proceedings  in  Surrogates'  Courts.     They  are  deemed 

18  Gove  V.  Harris,  4  Dem.  293 ;  whether  the  assignment  was  made  be- 
Creamer  v.  Waller,  2  id.  351.  Com-  fore  or  after  its  entry.  (Bamberger 
pare  Greene  v.  Day,  1  id.  45 ;  Wever  v.  Am.  Surety  Co.,  48  Misc.  221 ;  96 
V.  Marvin,  14  Barb.  376.  N.  Y.  Supp.  665;  aff'd,  109  App.  Div. 

19  Co.  Civ.  Proc,  §  2722.     See  §677  917.) 

ft  seq.,  post.  23  Matter   of   Woods,   38   Misc.    64; 

aoBonfanti    v.    Deguerre,    3    Bradf.  76  N.  Y.  Supp.  967;  Matter  of  Egan, 

429;    Woodruff   v.   Woodruff,   3   Dem.  89  App.  Div.  565;  85  N.  Y.  Supp.  663. 

505 ;    Matter    of   Stephens,   64   N.   Y.  The  provisions  of  section  1909,  giving 

Supp.  990.  a   right   of   action    by   the    transferee 

21  Hitchcock  V.  Marshall,  2  Redf .  of  a  claim,  refers  only  to  civil  actions 
174  [a  case  of  two  rival  claimants  of  or  special  proceedings  in  law  courts, 
the  same  share].  See  Worrall  v.  24 Peyser  v.  Wendt,  2  Dem.  221, 
Driggs,  1  id.  449.  followed    in   Matter    of    Brewster,    19 

22  Co.  Civ.  Proc,  §  2743.  It  seems  St.  Rep.  698.  See  Matter  of  Solomon, 
that  even  though  a  beneficiary  has  4  Redf.  509.  Where  the  legacy  was  of 
assigned  his  interest,  he  should,  never-  a  chattel,  the  assignee  should  bring  an 
theless,  be  cited.  (Matter  of  Foster,  action  under  Co.  Civ.  Proc,  §  1819. 
30  Misc.  573;  63  N.  Y.  Supp.  1102.)  (Matter  of  Egan,  supra.) 

The    assignment    of    a    claim    against        25  Matter    of    Gilligan,    1    Connoly, 

the  estate  of  a  decedent  and  of  a  judg-  137,  18  St.  Rep.  812;  Matter  of  Beyea, 

ment  recovered  thereon  against  the  ad-  10   Misc.    198;    31    N.   Y.   Supp.   200; 

miniatratrix  carries  with  it  all  rights  Monahan  v.  Fitzpatrick,  16  Misc.  508; 

and   benefits   under    a   decree    entered  39  N.  Y.  Supp.   857.      See   Matter  of 

upon      the     judicial      settlement     of  Rainey,  26  N.  Y.  Supp.  892. 
the    accounts    of    the    administratrix. 


11  Pakties  to  Pkoceedings,  Etc.  §  98. 


privy  to  the  proceedings  against  their  principal.  If  he  be  bound, 
they  too,  where  no  fraud  or  collusion  is  charged,  are  concluded.^® 
An  exception  to  this  rule  is  to  be  found  in  the  case  of  a  voluntary 
accounting,  where  the  statute  ^'^  now  authorizes  the  petitioning  rep- 
resentative to  cite  the  sureties,  or  the  legal  representatives  of  the 
sureties,  in  his  official  bond.  This  apparently  permissive  authority 
is  said  to  make  necessary  the  bringing  in  of  the  sureties  in  such 
a  proceeding,  otherwise  they  will  not  be  liable  to  an  action  to 
recover  upon  the  bond.^* 

§  98.   Persons  interested  in  the  estate Among  the  parties  who 

may  petition  for  a  citation  in  particular  proceedings,  the  statute 
includes  "  persons  interested  in  the  estate  or  fund."  Whether  a 
petition  discloses  such  an  interest  of  the  petitioner  in  the  estate, 
as  will  entitle  him  to  a  citation,  must  depend  upon  the  circum- 
stances of  each  case.  As  a  general  rule,  it  may  be  stated  that  a 
claim  of  interest  positively  sworn  to  will  entitle  the  party  to  a 
citation,  or  to  leave  to  come  in  as  a  contestant  in  a  pending  pro- 
ceeding,^® though,  without  doubt,  the  surrogate  may  require  the 
claim  of  interest  to  be  stated  with  certainty;  and  the  claim  of 
interest  may  be  disputed  by  answer,  and  then  determined  as  a 
preliminary  to  the  main  issue.^" 

Where  the  expression  "  person  interested  "  is  used  in  the  Code 
in  connection  with  an  estate  or  a  fund,  it  includes  "  every  person 
entitled,  either  absolutely  or  contingently,  to  share  in  the  estate 
or  the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee,  or  otherwise,  except 
as  a  creditor."  Where  a  provision  of  the  Code  prescribes  that  a 
person  interested  may  object  to  an  appointment,  or  may  apply  for 
an  inventory,  an  account,  or  increased  security,  "  an  allegation 
of  his  interest,  dxilj  verified,  suffices,  although  his  interest  is  dis- 
puted; unless  he  has  been  excluded  by  a  judgment,  decree,  or 
other  ■final  determination,  and  no  appeal  therefrom  is  pending."  ^^ 

This  only  applies  to  the  particular  proceedings  designated;  it 

26  See  §  469,  post.  be  permitted  to  move  for  a  modiflea- 

27  Co.  Civ.  Proc,  §  2728.  lion  of  such  decree  without  first  ob- 

28  Cookman  v.  Stoddard,  132  App.  taining  leave  of  the  court  so  to  do. 
Biv.  485.    See  also  McMahon  v.  Smith,  (Matter  of  Aaron,  5  Dem.  362.) 

24  App.  Div.  25.  30  Matter  of   Comins,    9   App.   Div. 

29  Norton  v.  Lawrence,  1  Redl  473.  492;  4]  N.  Y.  Supp.  323;  Matter  of 
Where  a  decree  in  a  probate  proceed-  Hamilton.  76  Hun,  200;  27  N.  Y. 
ing  directs  a  temporary  administrator  Supp.  813;  Matter  of  Peaslee,  73  Hun, 
to  pay   certain  sums  as  costs,  it  has  113;  25  N.  Y.  Stip'p.  940. 

the  effect  of  making  him  a  party  to  31  Co.  Civ.  Froc,  §  2514,  subd.  11. 
the  proceeding,  and  he  may  thereafter 
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does  not  apply,  for  instance,  to  a  proceeding  to  revoke  letters  of 
administration.^^  This  subject  will  be  again  mentioned  in  the 
third  title  of  this  chapter. 

§  99.  Executors  and  administrators When  the  statute  men- 
tions any  executor  or  administrator  as  competent  to  petition  the 
court,  it  means  a  domestic,  and  not  a  foreign,  executor  or  adminis- 
trator. An  executor  or  administrator  appointed  in  another  State 
has  no  right,  as  such,  to  sue  in  this  State,  without  taking  out  letters 
here.^^  Hence  an  administrator  appointed  in  California,  who  has 
not  taken  out  letters  here,  has  no  standing  in  a  court  of  this  State 
to  invoke  its  aid  in  acquiring  possession  of  his  intestate's  property 
here.^*  An  executor  is,  as  such,  "  a  person  interested  in  the 
estate  "  of  a  decedent,  under  whose  will  his  testator  was  a  bene- 
ficiary, so  as  to  entitle  him  to  petition  for  an  accounting  by  the 
first  decedent's  executor.^^ 

And  so  where  a  decree  directs  executors  to  convert  into  money 
certain  securities  and  assets  in  their  hands,  and  to  invest  the  same 
as  directed  by  the  will,  they  are  all  interested  in  the  performance 
of  that  duty,  and  where  none  of  them  have  resigned  or  been  re- 
moved, they  should  all  be  made  parties  in  the  proceeding  instituted 
by  a  legatee  to  enforce  his  rights  under  such  decree  and  the  will.*® 

32  Where  in  such  a  proceeding,  Harrison,  27  Misc.  380 ;  58  N.  Y. 
brought  by  the  intestate's  widow,  it  Supp.  850.)  But  see  Smith  v.  Cen- 
appeared  that  she  had  assigned  her  in-  tral  Trust  Co.,  7  App.  Div.  278 ;  40 
terest  in  the  estate,  as  she  alleged,  by  N.  Y.  Supp.  152;  Stone  v.  Demarest, 
the  fraudulent  procurement  of  the  ad-  67  App.  Div.  549 ;  73  K.  Y.  Supp. 
ministrator,  the  petition  was  dismissed,  903.)  Where  a  substituted  trustee 
the  Surrogate's  Court  being  unable  to  was  appointed  by  a  foreign  court, 
set  aside  the  instrument  for  fraud;  having  jurisdiction,  which  gave  him 
until  which  is  done,  the  petitioner  powers  established  by  the  Supreme 
was  excluded  from  the  class  of  persons  Court  of  the  foreign  State  interpret- 
interested  in  the  estate.  (Woodruff  ing  its  own  statutes,  the  trustee  may, 
V.  Woodruff,  3  Dem.  505.)  by  virtue  of  that  appointment,  sue  in 

33  Matter  of  Butler,  38  N.  Y.  397;  the  courts  of  this  State.  (English  v. 
Petersen  v.  Chemical  Bank,  32  id.  21;  Mclntyre,  29  App.  Div.  439;  51  N.  Y. 
Stewart  V.  O'Donnell,  2  Dem.  17 ;  Tay-  Supp.  697.)  An  administrator  of  a 
lor  V.  Syme,  162  N.  Y.  513;  31  Civ.  resident  of  this  State  appointed  by  a 
Proc.  Eep.  1 ;  Flandrow  v.  Hammond,  foreign  court  may  intervene  in  a  sub- 
13  App.  Div.  325;  43  N.  Y.  Supp.  sequent  proceeding  here  for  the  pro- 
143.  The  guardian  of  a  lunatic,  ap-  bate  of  an  alleged  will  of  his  decedent, 
pointed  by  a  foreign  court,  cannot  in-  (Matter  of  Davis,  182  N.  Y.  468.) 
tervene  in  an  accounting  in  which  the  See  §  518,  -post. 

ward  is  interested.      (Weller  v.   Sug-  34  Matter  of  Jones,  3  Redf.  257,  and 

gett,  3  Eedf.  249.)      But  assignments  cases   cited.      See   Duffy  v.    Smith,    1 

of   claims   by   foreign   representatives,.  Dem.  202. 

valid  where  made,  will  be  recognized  35  Edwards  v.  Edwards,  1  Dem.  132. 

here.       ( Petersen    v.    Chemical    Bank,  36  In  a  proceeding  to  remove  a  trus- 

supra;  Guy  v.  Craighead,  6  App.  Div.  tee,  all  the  trustees  who  have  acted  as 

463;  39  N.  Y.  Supp.  688.)     A  foreign  such,   and   have   not  been   discharged, 

executor  cannot  be  sued  in  our  courts,  are  necessary  parties.      (Hamilton  v. 

though  it  is  alleged  he  has  assets  in  Faber,  33   Misc.   64;    68  N.   Y.  Supp. 

his    possession    here.       (Ferguson    v.  144.) 
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An  allegation  in  the  petition,  that  some  of  the  executors  are  in- 
solvent and  have  no  assets  of  the  estate  in  their  hands,  does  not 
dispense  v?ith  the  necessity  of  making  them  parties.*'' 

Formerly,  in  probate  preceedings,  executors  were  deemed  to 
represent  all  the  devisees  and  legatees  named  in  the  will,  and, 
therefore,  the  latter  were  not  necessary  parties  to  such  a  proceed- 
ing. In  1892,  section  2615  was  amended  so  that  all  persons 
who  would  take  any  interest  in  the  estate,  under  the  will,  were 
required  to  be  cited  in  a  proceeding  for  its  probate,^^  hut  by  L. 
1894,  c.  118,  the  old  rule,  in  this  respect,  was  re-estahlished, 
dispensing  with  a  citation  to  devisees  and  legatees.  In  any  event 
the  executors  must  be  cited.^* 

In  regard  to  coexecutors  or  administrators,  it  has  been  uni- 
formly held  that  an  executor,  etc.,  may  cite  his  coexecutors  in  the 
Surrogate's  Court,  or  sue  them,  for  an  accounting,*"  and  where  one 
of  two  or  more  coexecutors  or  administrators  presents  his  accounts 
for  settlement,  his  coexecutors  must  be  cited.*^ 

3"  Cocks  V.  Haviland,  5  Dem.  11.  nation  of  their  rights  as  between  them- 
38  See  post,  chapter  VI.  Where  the  selves  or  as  between  them  and  the  trus- 
question  of  the  construction  of  the  will  tees.  (Mount  v.  Mount,  35  Misc.  62; 
was  raised  in  the  probate  proceeding,  71  N.  Y.  Supp.  199.)  A  residuary 
the  legatees  were,  even  before  the  legatee  cannot  maintain  a  proceeding 
amendment  of  1892,  brought  into  the  to  establish  a  claim  in  favor  of  the 
case.  See  Danaer  v.  Jeremiah,  3  Redf.  estate  where  it  is  not  shown  that  the 
130,  146.  It  was  also  held  that  the  debts  and  general  legacies  have  been 
executor  not  only  represented  all  the  paid.  (Matter  of  Marcellus,  165  N.  Y. 
interests  of  the  legatees  on  probate  70;  58  N.  E.  796.)  But  where  execu- 
proceedings,  but  they  were  bound  by  tors,  charged  with  the  duty  of  retain- 
his  acts,  where  they  did  not  intervene  ing  and  applying  a  part  of  the  income 
in  the  proceedings  until  after  the  ren-  of  a  bond  and  mortgage,  refuse  to 
dition  of  the  judgment.  (Marvin  v.  foreclose,  alleging  it  was  without  con- 
Marvin,  11  Abb.  Pr.  [N.  S.]  97.)  sideration,  the  sole  residuary  legatee, 
Where  the  construction  of  a  will  in-  the  annuitant  consenting,  may  main- 
volves  the  question  whether  income  or  tain  an  action  for  the  foreclosure, 
accretions  —  such  as  stock  dividends  (Mulvey  v.  Keilly,  31  Misc.  10;  64 
on  shares  in  a  corporation  belonging  N.  Y.  Supp.  582.) 
to  the  estate  —  go  to  the  life  tenant  ^9  Co.  Civ.  Proc,  §  2615,  subd.  4. 
or  remainderman,  the  life  tenants  are  « Wood  v.  Brown,  34  N.  Y.  337; 
necessary  parties  to  a  proceeding  Smith  v.  Lawrence,  11  Paige,  206; 
awarding  payment  thereof  to  the  life  Woodruff  v.  Woodruff,  17  Abb.  Pr. 
tenant.  The  principle  that  persons  165;  Buchan  v.  Rintoul,  70  N.  Y.  1; 
not  actually  parties  to  a  suit  in  equity  Burt  v.  Burt,  41  id.  46.  In  Wood 
mav,  nevertheless,  be  bound  by  the  de-  v.  Brown  (supra),  which  was  an  ac- 
cree  on  the  theory  of  representation,  tion  by  an  executor  against  his  co- 
should  not  be  applied  to  such  a  case,  executor  to  revoke  the  latter's  appoint- 
(Eiggs  V.  Cragg,  89  N.  Y.  479;  11  ment  for  his  misconduct,  the  court 
Abb.  N.  C.  401.)  hfilii  that  creditors,  legatees,  and  next 
In  an  action  brought  by  a  substi-  wqf  kin  were  not  necessary  parties,  but 
tuted  testamentary  trustee  to  recover  delivered  a  dictum  that  they  might  be 
the  trust  fund  from  the  executors  of  a  necessary  in  an  action  for  final  ao- 
deceaaed  trustee,  it  is  not  necessary  to  counting, 
make  the  cestuis  que  trustent  parties,  *i  Co.  Civ.  Proc,  §  2728. 
unless  the  action  requires  the  determi- 
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§  100.  Married  women —  It  was  formerly  held  that  as  a  married 
woman  oould  not  act  without  her  husband's  concurrence,  and  as 
he  was  responsible  for  her  acts,  both  husband  and  wife  should  be 
made  parties  in  a  matter  in  which  the  wife  was  interested.*^  Where 
a  married  woman  is  entitled  to  be  cited  it  is  no  longer  necessary 
to  include  her  husband  in  the  citation.*^ 

Married  women  are  now  declared  capable  of  acting  as  executors, 
administrators,  and  guardians  of  minors,  as  though  they  were 
single  women,**  and  the  law  permits  a  married  woman  to  institute 
proceedings  and  defend  her  separate  interests  in  her  own  name.*^ 

TITLE  SECOND. 

BEATH  OF  A  PAETY  AND  EBVIVOE  OF  A  PKOCEEDING. 

§  101.  In  probate  proceedings Where  in  a  proceeding  for  pro- 
bate, one  of  the  parties  dies,  the  surrogate,  having  acquired  juris- 
diction of  all  the  parties  in  interest,  is  not  thereby  divested  of 
jurisdiction.  If  the  survivors  appear  and  litigate,  without  objec- 
tion because  of  an  omission  to  bring  in  the  heirs  and  representa- 
tives of  the  deceased  party,  such  omission  cannot  impair  the 
validity  of  the  proceedings  as  to  the  survivors.*®  But  even  where 
objection  is  made,  the  court  may  (and  it  is  the  better  practice  that 
it  should,  in  all  cases,  whether  objection  is  made  or  not),  order  the 
proceeding  to  be  revived  and  continued. 

The  proceeding  for  the  probate  of  a  will  is  a  qitasi  proceeding 
in  rem,*''  and  such  a  proceeding  cannot,  in  the  nature  of  things, 
abate  by  the  death  either  of  a  proponent  or  a  contestant.  His  per- 
sonal representatives  succeed  him  in  the  proceeding,  and  the  right 
survives  to,  and  may  be  prosecuted  by,  them.  A  proceeding  to 
revoke  probate  stands  upon  a  different  footing,  and  where  the  in- 
terest of  the  petitioner  ceases  at  his  death,  the  proceeding  cannot 
be  revived.*^ 

42  See  Westervelt  v.  Gregg,  1  Barb,  after  proved,  the  orderly  method  of 
Ch.  469;  Guild  V.  Peck,  11  Paige,  475;  continuing  the  probate  proceeding 
Woodruff  V.  Cox,  2  Bradf.  153;  Marre  would  be  an  ex  parte  application  by 
V.  Ginochio,  id.  165.  the  executor  of  the  latter  will  to  b« 

43  See  Co.  Civ.  Froc,  §  450 ;  Bleecker  made  a  party  thereto,  and,  upon  the 
V.  Lynch,  1  Bradf.  458;  Keeney  v.  granting  of  such  application,  a  mo- 
Whitmarsh,  16  Barb.  141.  tion,  on  notice,  for   a  revivor   in  his 

44  L.  1867,  c.  782,  §  2.  name     as     proponent.        (Matter     of 

45  Co.  Civ.  Proc,  §  450.  Govers,  .t  Dem.  40.) 

46  Brick  v.  Brick,  66  N.  Y.  144.  47  Van  Alen  v.  Hewins,  5  Hun,  44 ; 
Where  the  proponent  of  a,  will,  who  Bogardus  v.  Clark,  4  Paige,  623; 
was  a  beneficiary  thereunder,  died  dur-  Lafferty  v.  Lafferty,  5  Redf.  326. 

ing   the   pendency   of   the   proceeding,        48  Matter  of  Milliken,  32  Misc.  317 ; 
leaving  a  will,  purporting  to  dispose    68  N.  Y.  Supp.  724. 
of  all  his  property,  which  was  there- 
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§  102.  In  accounting  proceedings — It  was  formerly  the  rule 
tliat  in  proceedings  for  an  accounting,  where  a  sole  party  petitioner 
or  respondent  died  before  final  decision  the  proceeding  abated,  and 
a  final  decree  could  not  be  entered.*'  The  personal  representa- 
tives of  the  deceased  executor  could  be  called  upon  to  account  for 
the  estate  of  the  first  decedent,  but  only  in  a  new  proceeding,  and 
not  by  a  revivor  of  the  proceeding  against  the  deceased  executor.^" 

It  is  now  provided,  however,  that  "  on  the  death  heretofore  or 
lereafter  of  any  executor,  administrator,  guardian,  or  testamentary 
trustee  while  an  accounting  by  or  against  him,  as  such,  was  or  is 
pending  before  a  Surrogate's  Court,  such  court  may  revive  said 
proceeding  against  his  executor,  administrator,  or  successor  and 
proceed  with  such  accounting  and  determine  all  questions  and 
grant  any  relief  that  the  surrogate  would  have  power  to  determine 
or  grant  in  case  such  decedent  had  not  died  or  in  a  ease  where  the 
executor  or  administrator  of  said  last-mentioned  decedent,  acting 
at  the  time  of  such  revival,  had  voluntarily  petitioned  for  an  ac- 
counting as  provided  for  in  this  section."  ®^ 

The  death  of  the  party  who  instituted  the  proceeding  will  not 
abate  it.  Thus  where  a  legatee  dies,  his  assignee  is  entitled  to 
intervene  and  continue  the  proceedings.^^  The  right  to  revive  a 
proceeding  is  a  valuable  right,  and  the  surrogate  has  no  power  to 
enter  an  order,  of  .his  own  motion,  adjudging  that  it  has  abated. 
Such  an  order  being  void,  may  be  collaterally  attacked  whenever 
brought  in  question.^^ 

Of  course,  the  death  referred  to  must  have  occurred  after  the 
surrogate  has  acquired  jurisdiction  by  service  of  the  citation  upon 
the  party,  else  the  proceeding  cannot  be  revived.^* 

§  103.  In  other  proceedings. —  Proceedings  other  than  those  for 
or  against  probate  and  upon  accountings  stand  upon  a  different 
footing.  It  is  to  be  observed,  moreover,  that  not  only  an  action, 
but  a  special  proceeding,  does  not  abate  by  any  event,  if  the  cause 

49  Pease   v.   Gillette,   10  Misc.   467 ;  but  only  on  notice  to  all  parties  in- 

32     N.     Y.     Supp.     102;     Matter     of  terested'      (Matter    of    Treadwell,    77 

Steencken,  51  App.  Div.  417;  64  N.  Y.  App.  Div.  155;  79  N.  Y.  Supp.  83.    See 

Supp.   660.     See  Matter   of  Koch,   33  subsequent  proceedings  in  85  App.  Div. 

Misc.  672;  68  N.  Y.  Supp.  938.  570;  83  N.  Y.  Supp.  242.) 

soBoerum  v.  Betts,  1  Dam.  471,  and  52  Matter  of  Fortune,  14  Abb.  N.  C. 

cases  cited.     See  Matter  of  Scribner,  3  415.      See    Hitchcock    v.    Marshall,    2 

Law   Bull.   48    (N.    Y.    Surr.,    1882)  ;  Eedf.    174;    Worrall   v.   Driggs,    1   id. 

Matter  of  May,  24  Misc.  456,  53  N.  Y.  449. 

Supp.  710.  53  Matter    of    Armstrong,    72    App. 

61  Co.  Civ.  Proc,  i  2606,  as  amended  Div.  286 ;  76  N.  Y.  Supp.  37. 

1902.    The  application  for  an  order  of  B4  Matter  of  Georgi,  35  Misc.  685; 

revivor  should  not  be  made  ex  parte,  72  N.  Y.  Supp.  431. 
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of  action  survives ;  except  that  a  special  proceeding,  authorized  to 
be  brought  by  or  in  the  name  of  a  public  officer,  or  by  a  receiver 
or  other  trustee  appointed  by  virtue  of  a  statute,  does  not  abate 
by  the  death  or  removal  of  such  officer,  etc.,  but  may  be  continued 
by  his  successor. ^^  And  an  executor,  administrator,  or  a  person 
appointed  by  a  surrogate  to  sell  a  decedent's  real  estate  to  pay 
debts,  is  to  be  deemed  such  a  trustee.^**  .  Section  765  of  the  Code, 
forbidding  the  entry  of  a  judgment  against  a  party  (to  an  action) 
who  dies  before  a  verdict,  report,  or  decision  is  actually  rendered 
against  him,  is  made  applicable  to  Surrogates'  Courts  by  section 
3347,  subdivision  6.^'^ 

TITLE  TIIIED. 

INTEEVENTION  OF  THIED  PAETIES. 

§  104.  In  probate  proceedings — It  has  always  been  the  rule 
(now  confirmed  by  statute),  that  any  person  interested  in  the 
estate,  who,  though  not  entitled  to  be  cited,  yet  desired  to  inter- 
vene for  the  protection  of  his  own  interests,  might  apply  to  the 
surrogate,  by  petition,  for  leave  to  do  so.®*  The  language  of 
the  statute  authorizing  intervention  in  probate  proceedings  (Co. 
Civ.  Proc.,  §  2617)  is  broad  enough  to  include  every  interest. 
It  has  been  held  that  any  interest,  and  even,  it  seems,  the  bare 
possibility  of  an  interest,  is  sufficient  to  entitle  a  party  to  oppose 
a  testamentary  paper.  Thus  executors  under  a  "will  may  oppose 
the  probate  of  a  later  will,  although  the  parties  beneficially  inter- 
ested under  the  earlier  have  released  their  interest.^®  The  ques- 
tion of  the  intervening  party's  interest  in  the  estate  will  not  be 

55  Co.  Civ.  Proc,  §§  755,  766.  See  property  of  a  husband,  for  whom  no 
L.  1891,  c.  284.  Those  sections  do  not  provision  is  made  in  his  wife's  will,  is 
apply  to  Surrogates'  Courts.  (Matter  not  entitled  to  intervene  as  a  con- 
of  Schlesinger,  36  App.  Div.  77;  55  testant  in  probate  proceedings.  (Mat- 
N.  Y.  Supp.  514;  Matter  of  Camp,  81  ter  of  Brown,  47  Hun,  360.)  Under 
Hun,  387;  30  N.  Y.  Stipp.  884.)  L.  1893,  e.  701    (Cons.  L.  1909,  c    45, 

56  Co.  Civ.   Proc,   §   1828.  §  12;  id.,  c  52,  §  113),  providing  that 

57  Herbert  v.  Stevenson,  3  Dem.  236.    a  gift  for  charitable  uses  is  not  to  fail 
5SEogardus  v.  Clark,  4  Paige,  623,   by  reason  of  the  indefiniteness  or  un- 

626,  which  was  approved  and  sustained  certainty  of  the  beneficiaries  in  the  in- 

in  Vanderpoel  v.  "Van  Valkenburgh,  6  strument  making  it,  the  attorney-gen- 

N.  Y.  190,  199.     In  Booth  v.  Kitchen  eral  is  entitled  to  intervene.      (Eoths- 

(7  Hun,  200),  it  was  held  that  a  person  child  v.  Goldenberg,  58  App.  Div.  499; 

claiming  to  be  legatee  under  a  codicil  69  N.  Y.  Supp.  523.) 

afterward   revoked  was   entitled  to   a  69  Matter  of  Greeley,  15  Abb.  (N.  S.) 

hearing  on  the  probate  of  the  will.    So,  393;  Matter  of  Davis,  182  N.  Y.  468.. 

too,  a  judgment  creditor  of  a  devisee  Compare  Matter  of  Rollwagen,  48  Howl 

may  contest  a  codicil  which  supersedes  Pr.     103:     Turhune    v.    Brookfield      1 

the  will.     (Matter  of  Coryell,  4  App.  Redf.  220;  Chittenden's  Estate,  1  Tuck 

Div.  429;  39  N.  Y.  Supp.  508.)      See  135;   Walsh  v.   Ryan,    1    Bradf.   433; 

Co.    Civ.    Proc,    §    2617;    Laflferty   v.  Marvin  v.  Marvin,  11  Abb.  Pr.  (N.  S.) 

Lafferty,  5  Redf.  326.     A  receiver  in  97;    Matter   of    Jones,    1    Redf.    263; 

supplementary     proceedings     of     the  Foster  v.  Foster,  7  Paige,  48;  Public 
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independently  determined,  even  where  it  is  disputed,  before  de- 
termining tlie  main  issue,  but  the  court  will  try  both  issues  to- 
gether,*" unless  the  applicant's  want  of  interest  is  obvious.®^ 

§  105.  In  other  proceedings —  Other  sections  of  the  Code  pro- 
vide for  the  bringing  in  of  third  persons,  who  are  necessary  par- 
ties in  other  than  probate  proceedings,  as  on  an  accounting 
(§  2743),  and  on  an  appeal  (§  2573).  So  a  creditor,  or  any 
person  interested  in  the  estate,  although  not  cited  (and  certainly 
not  a  necessary  party),  is  entitled  to  appear  upon  an  accounting, 
and  thus  mate  himself  a  party  to  the  proceeding.*^  There  will 
be  occasion,  when  we  come  to  speak  of  particular  proceedings,  to 
give  examples  of  the  application  of  this  rule.  The  general  re- 
mark may,  however,  be  made  here,  that  no  one  who  has  not  been 
formally  made  a  party  to  a  proceeding  can  malce  a  motion 
therein.*^ 

§  106.  Application  for  leave  to  intervene. —  A  person  desiring  to 
be  made  a  party  to  a  pending  proceeding  should  present  a  veri- 
fied petition,  setting  forth  hi'S  interest  in  the  controversy  with 
certainty.**  It  is  not  necessary,  we  think,  that  he  should  state 
in  his  petition  whether  he  desires  to  help  the  prosecution  or  the 
defense.  He  has  a  right  to  be  present  as  a  party  to  watch  the 
proceedings  with  a  view  of  protecting  his  own  interests,  however 
they  may  appear.  The  right  to  intervene  must  be  availed  of 
before  final  decree.*"  If,  for  example,  a  legatee  fails  to  inter- 
Administrator  v.  Watts,  1  id.  347  ;  v.  Dows,  2  id.  489 ;  Matter  of  St.  John, 
Thomson  v.  Thomson,  1  Bradf.  24;  104  App.  Div.  460. 
Bonfanti  v.  Degiierre,  3  id.  429 ;  Robi-  B3  Lafferty  v.  Lafferty,  5  Redf .  326 ; 
son  V.  Eohison,  5  Lans.  165;  Worrall  Smith  v.  Baylis,  3  Dem.  567. 
V.  Driggs,  1  Eedf.  449;  Gratacap  v.  MA  decree  directing  a  temporary 
Phyfe,  1  Barb.  Ch.  485 ;  Clark  v.  Ford,  administrator  in  probate  proceedings 
1  Abb.  Ct.  App.  Dec.  359;  Carpenter  to  pay  certain  costs  has  the  effect  of 
V.  Historical  Soc,  1  Dem.  606 ;  Stapler  making  him  a  party  to  the  proceeding, 
V.  Hoffman,  id.  63;  Matter  of  Ellis,  22  and  he  need  not  obtain  leave  to  move 
St.  Eep.  77 ;  Merritt  v.  Jackson,  2  for  a  modification  of  the  same.  (Mat- 
Dem.  214.  ter  of  Aaron,  5  Dem.  362.) 

60  Norton  v.  Lawrence,  1  Eedf.  473 ;  05  Matter  of  Dunn,  1  Dem.  294.  The 
Henry  v.  Henry,  4  Dem.  253;  s.  c,  in  right  to  intervene  upon  an  accounting 
part,  as  Estate  of  Henry,  3  How.  Pr.  of  an  executor  or  trustee  does  not  arise 
(N.  S.)  386;  9  Civ.  Proc.  Eep.  100;  until  the  "  hearing,"  and  where  a  pro- 
Matter  of  St.  John,  104  App.  Div.  460.  ceeding  for  a  compulsory  accounting 
See  Jones  v.  Hamersley,  4  Dem.  427 ;  has  been  discontinued  by  a  formal  con- 
7  St.  Rep.  292,  as  to  what  questions  an  sent  of  all  the  parties  to  it,  a  third 
intervening  party  in  probate  may  person  cannot  thereafter  intervene  and 
raise.  bring    on    the    matter    for     hearing. 

61  Matter  of  Thompson,  41  Misc.  (Matter  of  Wood,  5  Dem.  345.)  The 
223 ;  83  N.  Y.  Supp.  983.  application,  after  appeal,  must  be  made 

62  Co.  Civ.  Proc,  §  2728  (formerly  to  the  appellate  court.  (lb.,  and  Co. 
§  2731)  ;  Schlegel  v.  Winckel,  2  Dem.    Civ.  Proc,  §§  452,  2573.) 

232;  Reilley  v.  Duffy,  4  id.  366;  Tilden 
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vene  in  the  proceeding  in  the  Surrogate's  Court,  or  on  appeal 
from  Ms  decree,  he  will  not  be  permitted,  after  final  judgment 
on  the  probate,  to  appeal  from  a  surrogate's  order  directing  the 
annulment  of  the  record,  and  awarding  costs  against  an  executor, 
and  directing  him  to  file  an  inventory  of  the  estate.  He  has 
ceased  to  be  an  interested  party,  and  is  represented  by  the  ex- 
ecutor, and  is  bound  by  his  acts.®®  But  his  failure  to  apply  for 
leave  to  intervene  before  entry  of  decree  will  not  prevent  his  ap- 
pealing from  that  decree  under  §  2569  of  the.  Code.®''  A  creditor 
does  not  lose  his  right  to  intervene,  on  an  accounting,  by  omitting 
to  present  bis  claim  in  pursuance  of  a  notice  requiring  presenta- 
tion of  demands.®* 

§  107.  Ordering  third  parties  to  be  brought  in. —  If  a  party  to 
the  pending  proceeding  desires  to  bring  in  a  new  party,  he  should 
apply  on  petition  or  affidavit  for  a  citation  to  be  issued  to  the 
proposed  new  party.  The  service  of  the  citation,  with  proof 
thereof,  is  thought  to  be  sufiicient,  without  the  entry  of  a  formal 
order  making  iim  a  party.  So,  whenever  it  appears,  in  the 
progress  of  a  proceeding,  that  a  person  not  cited  to  appear  is  a 
necessary  party,  the  surrogate  will,  on  his  own  moti«n,  issue  a 
citation  to  bim  for  his  appearance.®^  This  rule  has  been  fol- 
lowed where,  pending  a  reference,  under  the  statute  to  determine 
a  disputed  claim  against  executors  or  administrators,  it  appeared 
that  the  presence  of  a  third  person  was  necessary  to  a  complete 
determination  of  the  controversy.™  So  when,  on  the  probate  of 
a  will,  an  alleged  codicil  is  brought  in  by  parties  who  are  inter- 
ested, but  who  were  not  cited,  the  proper  course  is  to  direct  them 
to  file  an  allegation  propounding  the  codicil  for  proof,  as  a  part 
of  the  pending  proceeding. ^^  So  where  it  appeared,  for  the  first 
time,  upon  a  probate  trial,  that  one  of  the  next  of  kin  was  an 
infant,  the  fact  not  having  been  alleged  in  the  petition  for  pro- 
bate, the  surrogate  will  appoint  a  special  guardian,  to  represent 
the  infant's  interests,  before  a  decision  is  rendered.''^^ 


66  Marvin  v.  Marvin,    11   Abb.   Pr.  70  See  Mowry  v.  Peet,  7  Abb.  N.  C. 
(N.  S.)  97.  196;  Munson  v.  Howell,  20  How.  Pr. 

67  Matter  of  Stillivan,  84  App.  Div.  60. 

51 ;  82  N.  Y.  Supp.  32.  71  Carle  v.  Underbill,  3  Bradf.  101. 

68  Greene  v.  Day,  1  Dem.  45;  O'Con-  See  Van  Wert  v.  Benedict,  1  id.  114. 
nor  V    Gifford,  6  id.  71.     See  Matter  72  Matter  of  Feeley,  N.  Y.  Law  J., 
of   O'Brien,  33   Misc.    17;    67    N.   Y.  May  13,  1890  (N.  Y.  Surr.  Ct.). 
Supp.  1116. 

69  Matter  of  Odell,  1  Misc.  390.    See 
Kussell  V.  Hartt,  87  N.  Y.  19. 
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TITLE  FOUKTH. 

SPECIAL   GUARDIANS. 

§  108.  Special  guardian  for  infant  or  incompetent In  Surro- 
gates' Courts,  as  in  others,  an  infant  party  must  be  represented 
by  a  guardian  —  his  general  guardian,  if  he  has  any;'*  or  if  he 
has  none,  or  his  general  guardian  does  not  appear  in  the  pro- 
ceeding, the  court  must  appoint  a  special  guardian  for  the  par- 
ticular proceeding  to  which  the  infant  is  a  party.  The  appoint- 
ment of  a  special  guardian  is  not  nullified  by  the  subsequent 
appointment  of  a  general  guardian.'^*  The  omission  to  appoint 
a  special  guardian  of  an  infant  party  who  was  served  does  not 
render  void  the  surrogate's  decree  in  the  proceeding,  but  only 
voidable  at  the  election  of  the  infant  on  reaching  majority.'® 
Special  provision  is  made  for  the  protection  of  the  interests  of 
lunatics,  idiots,  and  habitual  drunkards,  whether  they  appear  by 
committee  or  in  person.'®  The  fact  of  there  being  a  general 
guardian  of  an  infant,  or  a  committee  of  an  incompetent,  does 
not  prevent  the  appointment  of  a  special  guardian  in  a  proper 
case,  as  where  there  is  any  groimd  to  suppose  that  the  interest 
of  the  guardian  or  committee  is  adverse  to  that  of  the  infant  or 
incompetent,  or  where,  for  any  other  reason,  the  interests  of  the 
latter  require  the  appointment  of  a  special  guardian."  But  a 
general  guardian  who  is  qualified  to  adequately  protect  the  inter- 
ests of  his  ward,  and  who  is  exercising  the  function  of  his  office 


T3  Gunning  v.  Lockman,  3  Bedf .  273 ;  that  he  had  no  interest  adverse  to  the 

4  Ahb.  N.  C.  173.  person  for  whom   such   guardian  was 

T4  Matter   of  Monell,   22   Civ.   Proc.  needed.      It   afterward   appeared   that 

Rep.  377;  19  N.  Y.  Supp.  361.  he  had  an  adverse  interest,  inasmuch 

75  Matter  of  Becker,  28  Hun,  207 ;  as  he  represented  the  life  tenant,  and 
Matter  of  Bowne,  19  St.  Rep.  895.  See  his  law  firm  appeared  for  a  residuary- 
Matter  of  Cooper,  51  Misc.  381;  Mat-  legatee  and  remainderman.  Ransom, 
ter  of  Jones,  54  Misc.  202.  S.,  vacated  the  appointment.      (N.  Y. 

76  Co.  Civ.  Proc,  §  2530.  See  Bloom  Law  J.,  Jan.  19,  1891.)  In  Matter  of 
V.  Burdick,  1  Hill,  130;  Schneider  v.  Graham,  it  appearing  from  an  exami- 
McFarland,  2  N.  Y.  459;  Ackley  v.  nation  of  the  will  that  the  mother  of 
Dygert,  33  Barb.  176;  Havens  v.  Sher-  the  infants,  for  whom  a  special  guard- 
man,  42  id.  636.  In  Matter  of  Donlon,  ian  was  appointed,  upon  the  petition 
66  Hun,  199;  21  N.  Y.  Supp.  114,  the  of  their  father,  had  an  interest  adverse 
service  of  a  citation  upon  an  incompe-  to  the  infants,  the  order  appointing 
tent  for  whom  no  next  friend  or  repre-  the  special  guardian  upon  that  peti- 
sentative  has  been  appointed,  was  held  tion  was  vacated.  (Ransom,  S.,  N.  Y. 
sufficient  cause  to  vacate  a  decree  of  Law  J.,  May  29,  1891.)  In  Matter  of 
probate.  Van  Wagonen    (69  Hun,  365),  it  was 

TTCo.  Civ.  Proc,  §1  2527,  2530.     In  held  not  error  for  the  surrogate  to  ap- 

Matter  of  Van  Beuren,  a  special  guard-  point  his  brother  special  guardian  for 

ian  was  appointed  at  the  request,  and  an  infant  litigant, 
upon    the    representation    of    counsel, 
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when  an  occasion  arises  for  having  the  ward  represented  in  a 
special  proceeding,  is,  undoubtedly,  entitled  to  appear  therein  in 
behalf  of  the  infant,  and  it  would  be  improper  to  deny  him  this 
right,  and  to  appoint  a  special  guardian  in  his  stead,  if  he  is  will- 
ing to  act.''* 

In  the  case  of  an  alien  minor  the  consul  of  its  own  country  has 
the  right  to  appear  on  its  behalf,  and  the  appointment  of  a  special 
guardian  for  the  minor  after  such  appearance  is  improvident  and 
should  be  vacated.''® 

§  109.  Application  for  appointment On  the  return  of  a  cita- 
tion directed  to  an  infant,  if  no  one  applies  for  the  appointment 
of  a  special  guardian,  it  is  the  duty  of  the  court  to  appoint  one 
on  its  own  motion.  No  application  need  be  made  by  the  infant,*" 
or  if  made  iby  him,  no  notice  of  such  application  is  necessary, 
unless  he  has  a  general  guardian;  in  which  case  notice  must  be 
given  to  the  latter.*^  Notice  of  the  application  need  not  be  given 
to  the  infant  where  the  appointment  is  made  on  the  surrogate's 
own  motion.*^  It  is  only  where  a  person,  other  than  the  infant, 
or  the  committee  of  the  incompetent  person,  applies'  for  the  ap- 
pointment of  a  special  guardian,  that  notice  of  the  application 
must  be  personally  served  upon  the  infant  or  incompetent  person, 
if  he  is  within  the  State,  and  also  upon  the  committee,  if  any, 
in  like  manner  as  a  citation  is  required  to  be  served.*^  The  ap- 
plication may  be  made  at  the  time  of  presenting  the  petition, 
and,  in  that  case,  the  order  to  show  cause  may,  in  the  surrogate's 
discretion,  accompany  the  citation;**  or,  the  citation  itself,  witli- 

78  Farmers'  Loan  &  Trust  Co.  v.  Mc-  81  Farmera'  Loan  &  Trust  Co.  v.  Mc- 
Kenna,    3    Dem.    219.      In    Matter    of   Kenna,  3  Dem.  219. 

Monell  (46  St.  Rep.  693;  22  Civ.  Proc.  S2  And    the    papers    need   not    state 

Eep.  377),  pending  an  accounting  pro-  whether   the    Infant   resides   with   his 

ceeding,   a   general    guardian's  letters  parents  and  approves  the  application, 

were   revoked,   and   the   surrogate   ap-  ( Matter  of  Monell,  46  St.  Rep.  693 ;  19 

pointed  a  special  guardian  for  the  in-  N.  Y.  Supp.  361.) 

fant  party.  Held,  that  this  appoint-  S3  The  appointment  of  a  guardian  ad 
ment  was  not  nullified  or  rendered  of  litem,  for  an  infant  party  in  a  con- 
no  effect  by  the  subsequent  appoint-  tested  probate  proceeding,  who  is  pres- 
ment  of  a  new  general  guardian,  ent  when  the  appointment  is  made, 
Wliile  the  latter  had  the  right  to  ap-  was,  however,  held  to  be  regular,  with- 
pear  in  the  proceedings,  this  right  did  out  service  of  a  notice  or  citation  upon 
not  conflict  with  the  rights  and  duty  the  infant  when  he  did  not,  by  himself 
of  the  special  guardian.  or  his  guardian,   object.      (Matter  of 

79  Matter  of  Bristow,  63  Misc.  637.  Seabra,  38  Hun,  218.) 

80  Matter  of  Ludlow,  5  Redf.  391.  84  Co.  Civ.  Proc,  §  2531.  The  fol- 
Failure  to  give  the  infant  notice  of  the  lowing  rules  have  been  established  in 
application  does  not  make  the  decree  the  Surrogate's  Court  of  New  York 
void  in  proceedings  for  the  sale  of  real  county,  in  respect  to  special  guardians 
property,  or  affect  the  title  of  a  pur-  appointed  in  proceedings  in  that  court: 
chaser. '  (Price  v.  Fenn,  3  Dem.  341 ;  No  special  guardian  to  represent  the 
8  Civ.  Proc.  Rep.  206.)  interests  of  an  infant  in  any  proceed- 
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out  any  order  to  show  cause,  may  contain  a  clause  advising  the 
infants  that,  in  the  event  of  their  not  appearing  by  general  guard- 
ian, and  failing  to  ask  for  the  appointment  of  a  special  guardian, 
a  special  guardian  will,  upon  the  return  of  the  citation,  be  ap- 
pointed.** 

§  110.  Appointment,  when  made —  The  appointment  cannot  be 
made  until  the  citation  has  been  served  on  the  infant,^®  nor  until 
the  return  day  named  in  the  citation.*''  The  order  cannot  be 
made  nunc  pro  tunc,  after  the  decree  has  been  made,  so  as  to  cut 
off  the  right  of  the  infant  to  object  to  the  irregularity  on  coming 
of  age;^*  but  it  may  be  made,  pending  the  hearing,  before  the 
decision  is  rendered.^* 

§  111.  Duties  and  responsibilities —  It  is  for  a  special  guardian, 
who  is  usually  a  lawyer,^"  and  aware  of  his  duties  and  responsi- 
bilities as  such,  to  take  such  course  of  action  in  the  interest  of 

ing  in  said  Surrogate's  Court,  will  be  relationship  to  the  infant  of  the  per- 
appointed  on  the  nomination  of  a  pro-  son  with  whom  the  infant  is  residing, 
ponent  Or  the  accounting  party  or  his  whether  or  not  he  has  a  parent  living, 
attorney,  or  upon  the  application  of  a  and,  if  a  parent  is  living,  whether  or 
person  having  an  interest  adverse  to  not  such  parent  has  knowledge  of,  and 
that  of  the  infant.  To  authorize  the  approves,  such  application  or  appear- 
appointment  of  a  person  as  a  special  ance;  and  such  knowledge  and  ap- 
guardian  on  the  application  of  an  in-  proval  must  be  shown  by  the  affidavit 
fant  or  otherwise  in  a  proceeding  in  of  such  parent.  If  the  infant  has  no 
this  court,  or  to  entitle  a  general  parent  living,  like  knowledge  and  ap- 
guardian  of  such  infant  to  appear  for  proval  of  such  application  or  appear- 
him  in  such  proceeding,  it  must  ap-  ance  by  the  person  with  whom  the  in- 
pear  that  such  person,  or  such  general  fant  resides  must  be  shown  in  like 
guardian,  is  comptent  to  protect  the  manner.  Where  such  application  is 
rights  of  the  infant,  and  that  he  has  made  by  an  infant  over  the  age  of 
no  interest  adverse  to  that  of  the  in-  fourteen  years,  his  petition  must  show 
fant  and  is  not  connected  in  business  and  be  accompanied  by  the  affidavit  of 
with  the  attorney  or  counsel  of  any  the  parent  (in  case  the  latter  has  an 
party  to  the  proceeding.  Where  the  interest  adverse  to  that  of  the  infant), 
application  for  the  appointment  of  a  showing,  in  addition  to  such  knowl- 
special  guardian  is  made  by  another  edge  aforesaid,  that  such  parent  has 
than  the  infant,  or  where  the  general  not  influenced  the  infant  in  the  choice 
guardian  appears  in  behalf  of  the  in-  of  the  guardian.  (Rule  X.)  See 
fant,  it  must  appear  that  such  appli-  Matter  of  Henry,  2  How.  Pr.  (N.  8.) 
cant     or    general     guardian    has    no   250. 

interest  adverse  to  that  of  the  infant.       S5  Price  v.  Fenn,  3  Dem.  341.     See 
If  such  applicant  or  general  guardian   Matter  of  Cutting,  38  App.  Div.  247; 
is  entitled  to  share  in  the  distribution   56  N.  Y.  Supp.  945. 
of  the  estate  or  fund  in  which  the  in-        89  Potter  v.  Ogden,  136  N.  Y.   384 : 
fant  is  interested,   the  nature  of   the   Pinckney  v.  Smith,  26  Hun,  524.     But 
interest  of  such  applicant  or  general    see  Price  v.  Fenn,  supra. 
guardian  must  be  disclosed.     The  ap-        87  Matter  of  Leinkauf,  4  Dem.  1. 
plication    for    the    appointment    of    a       88  Matter  of  Bovrae,  19  St.  Rep.  895. 
special  guardian,  as  well   as  the  ap-       89  Matter  of  Feeley,  N.  Y.  Law  J., 
pearance  filed  by  a  general  guardian    May  13,  1890. 

of  a  minor,  must  in  every  instance  90  In  Matter  of  Spicer,  1  Tuck.  80, 
disclose  the  name  and  residence    and   it  was  held  that  he  must  be  a  lawyer. 

6 
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his  ward  as  he  may  deem  fittest,  without  recourse  to  the  court  for 
instructions.  In  general,  it  is  not  proper  for  a  surrogate  to  ad- 
vise either  the  prosecution  or  the  withdrawal  of  a  contest  in  his 
court,  but,  it  would  seem  that  the  Supreme  Court,  possessing,  as 
it  does,  general  jurisdiction  and  supervisory  power  over  the  es- 
tates and  persons  of  infants,  may  be  asked  for  counsel  and  direc- 
tion by  a  guardian  ad  litem  as  to  the  propriety  of  his  further 
continuing  to  contest  a  probate  in  the  Surrogate's  Court,®^ 

§  112.  Compensation  of  guardian —  There  was,  formerly,  no  ex- 
press provision  in  the  statute,  respecting  the  compensation  of 
special  guardians  in  Surrogates'  Courts;  but,  as  authority  to  ap- 
point implied  an  authority  to  compensate  such  a  guardian,  the 
practice  was  to  make  him  an  allowance  payable  out  of  the  general 
estate,  proportioned  to  the  character  and  importance  of  the  in- 
terest involved  and  the  services  rendered.  But  if  statutory  au- 
thority were  required,  it  would  seem  to  be  given  by  that  section 
of  the  Code  which  provides,  in  respect  to  a  Surrogate's  Court, 
that  "  each  other  officer,  including  a  referee,  and  each  witness, 
is  entitled  to  the  same  fees,  for  his  services  *  *  *  as  he  is 
allowed  for  like  services  in  the  Supreme  Court."  ®^  Since  its 
adoption,  the  Code  is  the  sole  source  of  the  authority  of  a  Sur- 
rogate's Court  to  allow  compensation  to  special  guardians.** 
Hence  a  special  guardian  unsuccessfully  opposing  probate  in 
behalf  of  an  infant,  was  held  to  be  an  "  unsuccessful  contestant 
of  the  will,"  within  the  meaning  of  section  2558  before  its  amend- 
ment in  1881.  As  that  section  now  stands,  special  guardians, 
appointed  in  a  contested  application  for  probate,  or  revocation 
of  probate,  are  excepted  from  the  operation  of  the  prohibition  of 
costs  to  unsuccessful  contestants.  Section  2561  prescribes  the 
narrow  limits  within  which  the  court  may  exercise  its  discretion 
as  to  the  amount  to  be  awarded  —  viz. :  not  exceeding  seventy 
dollars,  and  ten  dollars  per  day,  in  addition,  for  all  the  days  less 
two,  necessarily  occupied  in  the  trial.  A  special  guardian  who 
represents  infants  in  a  probate  contest  has  no  duty  to  discharge 
in  reference  to  the  estate,  and  his  compensation  should  come  from 
the  infants  or  their  estate.     The  costs  which  may  be  allowed  by 

91  See  Matter  of  Chittenden,  1  Tuck,  abuse  of  discretion  by  the  surrogate 
251.  in  granting  an  allowance  to  a  special 

92  Schell  V.  Hewitt,  1  Dem.  249.  See  guardian  is  reviewable  on  appeal. 
General  Rule  50 ;  Matter  of  Matthews,  (Matter  of  Stevens,  114  App.  Div. 
27  Hun,  254.  607;  aff'd,  188  N.  Y.  589.) 

93  Forster  v.  Kane,  1  Dem.  67.    An 
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the  surrogate  out  of  the  general  estate  are  limited  to  those  speci- 
fied in  Co.  Civ.  Proc,  §§  2558,  2561.''* 

In  proceedings  other  than  for,  or  against,  probate,  the  special 
guardian  of  an  infant  party,  for  example,  in  a  proceeding  for  an 
accounting,  will  be  allowed  compensation,  in  a  proper  case,  even 
where  unsuccessful.®^  The  rule  is  well  settled  that  the  surrogate 
has  no  power  to  compensate  a  special  guardian  for  services  in  a 
proceeding  which  has  left  his  court,  e.  g.,  on  an  appeal  from  his 
decree  therein. 

94Matt«r  of  Budlong,  100  N.  Y.  203.  Estates  of  Powers    (Surr.  Dec,  1888, 

This    overrules    MeCue    v.   O'Hara,    5  p.   134);   Wadsworth    (6  N.  Y.  Supp. 

Eedf.  336.    See  §  1118,  post.    A  spe-  932).    In  this  case  the  special  guard- 

cial  guardian,   as  counsel,  is  not  en-  ian,  in  accordance  with  the  rule  of  this 

titled  to   an   allowance.      (Matter   of  court,  has  furnished  for  my  informa- 

Johnston,  6  Dem.  355.)     The  commit-  tion,   and   filed    the   same,   his    sworn 

tee   of   a   lunatic,   who  unsuccessfully  statement,  giving  in  detail  the  charac- 

contests  the  probate  of  a  will,  is  not  a  ter  of  his  services  and  the  time  neces- 

special  guardian   to  whom  costs  may  sarily  occupied  by  him  in  their  per- 

be  awarded  under  section  2558.  (Mat-  formance.      I     find    nothing    in     the 

ter  of  Davis,  60  Misc.  297.)  written  argument  of  counsel   for   the 

95  In  Matter  of  Trust,  Ransom,  S.,  accounting   party  which   can   possibly 

said :  justify  me  in  disregarding  the  affidavit 

"  The   compensation    of   the   special  of  the  special  guardian  as  false,  and 

guardian  is  not  to  be  ascertained  by  a  if  taken  as  true,  it  fully  sustains  him 

comparison  of  his  services  with  those  in  every  particular.    Although  he  was 

of   the    attorneys   for   the   accounting  unsuccessful,  he  had  reasonable  grounds 

party,   nor  with  the   commissions   al-  for    his    action.      He    discharged    his 

lowed  by  law  for  the   services  of  the  duties    faithfully    and    honestly,    and 

latter.     In   this   case  objections   were  should  be  allowed  a  suitable  sum  for 

filed  by  the   special  guardian   as   the  his  professional  labor.     His  own  esti- 

only  means  of  procuring  information  mate  seems  fair,  and  I  allow  him  the 

which  it  was  his  plain  duty  to  obtain,  amount  he  claims.    The  referee  cannot 

It  is  a  mistake  not  uncommonly  made  be  allowed  the  fee  paid  unless  stipula- 

by  accounting  parties  and  their  coun-  tion  by  adult  parties  is  filed.    The  in- 

sel,  to  regard  special  guardians  as  in-  fants'  interests,  in  any  event,  can  only 

truders  in  proceedings    involving  the  be    charged   with    their    proportionate 

rights  and  interests  of  infants.    I  have  share  of  the  referee's  fees,  at  the  stat- 

herctofore  expressed  my  views  upon  the  utory  rate."     ( N.  Y.  Law  J.,  Jan.  26, 

rights  and  duties  of  special  guardians  1892.) 
generally,  and  counsel  are  referred  to 
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TITLE  riEST. 

HEAEINGS  BEFOEE  THE  SUBEOGATE  OB  EEFEREE. 

§  113.  In  general — Surrogates'  Courts,  having  once  acquired 
jurisdiction  of  the  parties  and  of  the  suibjeot-matter  of  a  pro- 
ceeding, possess,  in  the  matter  of  conducting  trials  or  hearings, 
the  ordinary  common-law  powers  necessary  to  the  discharge  of 
their  judicial  functions.  The  section  of  the  Code  (§  3347) 
which  declares  to  what  courts,  etc.,  various  divisions  of  that  act 
apply,  makes  no  specification  in  respect  to  the  ninth  chapter, 
entitled  "  Evidence."  Accordingly  all  the  provisions  of  that 
chapter,  except  those  which  expressly  state  otherwise  or  which 
are  obviously  inapplicable,  govern  Surrogates'  Courts  in  common 
with  the  other  courts  of  the  State.  Those  provisions  include  the 
rules  concerning  the  competency,  disqualifications,  and  privilege 
of  witnesses,^  the  administration  of  oaths  and  affirmations,^  the 
issuing  and  enforcement  of  subpoenas,  including  subpcenas  duces 
tecum^  and  the  production,  competency,  and  effect  of  documentary 
evidence.* 

§  114.  Decision  to  be  filed —  Upon  a  trial,  the  surrogate  must 
file  in  his  office  his  decision  in  writing,  which  must  state,  sepa- 
rately, the  facts  found  and  -the  conclusions  of  law.  Either  party 
may  request  a  finding  upon  any  question  of  fact,  or  a  ruling 
upon  any  question  of  law ;  and  an  exception  may  be  taken  to  such 
a  finding  or  ruling,  or  to  a  refusal  to  find  or  rule  accordingly.' 

1  Co.  Civ.  Proc,  §§  828-841a.  B  Co.    Civ.    Proc,    §    2545,    in   part. 

2  Co.  Civ.  Proc,  §§  842-850.  This   section  does   not  apply   to  pro- 

3  Co.  Civ.  Proc,  §§  852-869.  As  to  ceedings  pending  Sept.  1,  1880.  (Mills 
surrogate's  power  to  compel  attend-  v.  Hoffman,  92  N.  Y.  181.)  On  a  mo- 
ance  of  witnesses,  and  to  punish  them  tion  to  vacate  an  order  denying  ap- 
for  contempt  for  nonattendance,  see  plication  for  an  administrator's  ae- 
Co.  Civ.  Proc,  §  2481,  subds.  3,  7  count  on  the  ground  that  the  order 
(ante,  §  52).  had  been  entered  by  default,  the  sur- 

4  Co.  Civ.  Proc,  §§  921-962.  See  rogate  vacated  the  order  and  directed 
post,  c.  VI,  as  to  competency  of  wit-  an  account.  Held,  error  to  thus  dia- 
nesses  in  proceedings  to  prove  a  will,  pose  of  the  merits  raised  by  adminis- 

[84] 
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The  purpose  of  this  requirement  was  to  assimilate  tlie  practice 
on  appeals  from  a  surrogate's  decree,  in  the  prescribed  cases,  to 
that  which  regulates  appeals  from  a  judgment  rendered  by  a  court 
or  a  referee  in  an  action,  and  to  substitute  a  system  which  would 
point  out  specific  errors,  and  evolve  the  exact  questions  intended 
to  be  reviewed.  It  is,  therefore,  the  duty  of  a  party  appealing 
from  a  surrogate's  decree  to  procure  to  be  made  such  findings  or 
refusals  as  will  present,  through  appropriate  exceptions,  the  ques- 
tions which  he  desires  to  argue;  and  if  he  omits  to  do  so,  no 
question  will  be  presented  for  review  except  that  arising  upon 
exceptions  taken  during  the  trial.®  It  will  be  seen,  therefore, 
that  a  separate  statement,  in  a  decision,  of  facts  and  conclusions 
of  law  found,  is  only  necessary  when  an  appeal  is  contemplated 
by  either  party,  and  then  only  with  the  view  of  informing  the 
appellate  court,  by  exceptions  filed,  of  the  errors  relied  on.  Hence  ^ 
the  surrogate's  failure  to  file  findings  is  at  most  an  irregularity 
and  does  not  affect  the  validity  of  the  decree  -^  and  is  not  a  ground 
of  objection  to  his  decision  on  appeal,*  nor  cause  for  setting  aside 
the  decree  for  irregularity.®  The  absence  of  findings,  separately 
stated,  and  appropriate  exceptions  thereto,  amounts  to  this  only, 
that  no  question  is  presented  for  review.-^"  If  no  appeal  is  taken, 
the  irregularity  is  waived.-'^ 

§  115.  Requests  to  find —  The  requirement  that,  when  requested 
thereto,  the  surrogate  in  his  decision  shall  state  separately  the 
facts  found  and  conclusions  of  law  is  mandatory.^     The  "  re- 


trator's  answer  on  a  mere  motion;  he  N.  Y.  Supp.   846;  s.  c,  as  Matter  of 

should    have    made    a    decision    with  Onderdonk,  54  St.  Rep.  875. 

findings    of    fact    and    conclusions    of  1"  Matter  of  Hood,  supra;  Matter  of 

law.       (Matter    of   O'Brien,    45    Hun,  Kellogg,    104   N.   Y.   648;    5   St.   Rep. 

284;   10  St.  Rep.  414.)     To  the  same  668;  Matter  of  Otis  v.  Hall,  6  id.  592; 

effect,   Matter   of    Sherwood,    75   App.  Matter  of  Falls,  29  id.  759;   10  N.  Y. 

Div.  342;  78  N.  Y.  Supp.  186.  Supp.  41;  Matter  of  Marsh,  45  Hun, 

6  Matter  of  Hood,  104  N.  Y.  103;  5  107;  Matter  of  Potter,  32  id.  599; 
St.  Rep.  501 ;  Angevine  v.  Jackson,  103  Matter  of  Widmayer,  52  App.  Div. 
N.  Y.  470;  3  St.  Rep.  643;  Burger  v.  301;  65  N.  Y.  Supp.  83;  Matter  of 
Burger,  111  N.  Y.  525.  Sherwood,  75  App.  Div.  342;  78  N.  Y. 

7  Hood  v.  Hood,  5  Dem.  50;  Lewis  Supp.  186. 

v.  Jones,  13  Abb.  Pr.  427.  n  Matter  of  Headra,  supra. 

8  Matter  of  Hood,  104  N.  Y.  103.  12  Matter  of  Kaufman,  39  St.  Rep. 
The  appellate  court  may,  if  it  sees  fit,  236;  14  N.  Y.  Supp.  901.  In  that  case, 
send  the  case  back  in  order  to  have  the  the  surrogate  had  been  expressly  re- 
irregularity  cured.  (Waldo  v.  Waldo,  quested  to  make  findings  of  fact,  which 
32  Hun,  251.)  See  Matter  of  Sher-  he  refused  to  do,  making  a  record  of 
wood,  75  App.  Div.  342;  78  N.  Y.  his  refusal,  to  which  a  formal  excep- 
Supp.  186;  Matter  of  Damon,  47  App.  tion  was  taken.  The  General  Term  re- 
Div.  315.  versed  the  decree  for  such  erroneous 

9  Matter  of  Hesdra,  4  Misc.  37;  23  refusal. 
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quest "  for  a  finding  of  fact  or  a  ruling  upon  a  question  of  law, 
which  can  he  made  to  the  surrogate,  can  only  he  made  "  upon 
the  settlement  of  a  case,"  on  an  appeaP*  from  a  decree  already- 
entered."  The  surrogate  should  make  a  marginal  note  opposite 
each  request  to  find,  indicating  his  refusal  or  assent,  in  order  to 
relieve  the  lahor  of  the  appellate  court.^^ 

§  116.  Exceptions  to  surrogate's  rulings —  The  present  Code  en- 
tirely remodels  the  machinery  of  appeals  from  surrogates'  decrees 
and  orders,  assimilating  it  to  that  of  appeals  from  judgments  and 
orders  in  civil  actions.  To  correspond  to  these  changes,  new 
rules  are  established  with  respect  to  the  tailing  and  filing  of  ex- 
ceptions, the  filing  of  a  decision  upon  a  hearing  before  the  sur- 
rogate, and  the  settlement  of  a  case  on  appeal.  An  exception 
may  be  taken  to  a  ruling  by  a  surrogate,  upon  the  trial  by  him 
of  an  issue  of  fact,  including  a  finding,  or  a  refusal  to  find,  upon 
a  question  of  fact,  in  a  case  where  such  an  exception  may  be 
taken  to  a  ruling  of  any  other  court  upon  a  trial,  without  a  jury, 
of  an  issue  of  fact,  as  prescribed  in  article  third  of  title  first  of 
chapter  tenth  of  the  Code  (§  992  et  seq.).  The  provisions  of 
that  article,  relating  to  the  manner  and  effect  of  taking  such  an 
exception,  and  the  settlement  of  a  case  containing  the  exceptions, 
apply  to  a  trial  before  a  surrogate;  for  which  purpose  the  decree 
is  regarded  as  a  judgment,  and  notice  of  an  exception  may  be 
filed  in  the  surrogate's  office.-^® 

''      13  Co.  Civ.  Proe.,  §  2545;   Hartwell  May  15,  1893),  the  New  York  surro- 

V.  McMaster,   4  Redf .  389 ;   Dickel  v.  gate  said :     "  The  findings  proposed  by 

Yates,   2  Dem.  229 ;  Tilby  v.  Tilby,  3  the  attorneys  for  the  respective  parties 

id.   358;    Matter  of  Hoyt,   5   id.  284;  in  this  proceeding  by  the  settled  prac- 

Matter  of  Dodge,   40  Hun,  443,   45 1 ;  tice  of  this  court  must  be  served,  and 

revd.  on  another  point,  105  N.  Y.  585.  the  allowance  or  disallowance  of  each 

14  Matter  of  Prout,  18  Civ.  Proc.  finding,  and  of  each  conclusion  of  law 
Rep.  270.  This  rule  is  applicable  to  proposed,  must  be  noted  by  the  attor- 
actions  tried  in  the  Supreme  Court,  neys,  and  then  submitted  to  the  surro- 
under  section  2486,  in  cases  where  the  gate  for  settlement." 

surrogate    is     disabled    from     acting.        16  Co.  Civ.  Proc,  §  2545 ;  Hewlett  v. 

(Matter  of  Chauncey,  32  Hun,  429.)  Elmer,  103  N.  Y.   156.     No  exception 

15  Matter  of  Wheeler,  28  St.  Rep.  is  necessary  to  the  allowance  of  costs 
638 ;  8  N.  Y.  Supp.  385.  In  that  case,  made  to  a  special  guardian  in  a,  decree 
the  surrogate  did  not  pass  upon  the  settling  the  account  of  an  executor, 
requests  to  find  facts  and  conclusions  since  the  allowance  first  appears  in 
of  law,  in  a  proceeding  to  revoke  let-  the  decree.  (Matter  of  O'Keeffe,  80 
ters  of  administration.  The  General  App.  Div.  513;  81  N.  Y.  Supp.  118.) 
Term  said  that  the  omission  of  the  Nor  is  an  exception  necessary  by  one 
surrogate  would  justify  it  in  sending  who,  under  section  2569,  intervenes  on 
the  case  back,  with  instructions  to  appeal.  (Matter  of  Sullivan,  84  App. 
him  to  note  upon  the  requests  his  de-  Div.  51;  82  N.  Y.  Supp.  32.)  As  to 
termination  of  each  proposed  finding,  the  review  of  decisions  oh  exceptions, 
In  Matter  of  Zerega   (N.  Y.  Law  J.,  see  chapter  XXIV, 
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§  117.  Trial  before  referee —  Under  the  Eevised  Statutes,  before 
the  adoption  of  the  present  Code,  all  issues  and  questions  raised 
in  a  special  proceeding  before  a  surrogate  were  required  to  be 
determined  by  him,  except  in  the  single  instance  of  an  account- 
ing by  executors  or  administrators.  But  under  the  Code,  the 
surrogate  may  in  any  proceeding  (other  than  one  instituted  for 
probate  or  revocation  of  probate  of  a  will),  in  his  discretion, 
"  appoint  a  referee  to  take  and  report  to  the  surrogate  the  evi- 
dence upon  the  facts,  or  upon  a  specific  question  of  fact ;  to  ex- 
amine an  aocount  rendered;  to  hear  and  determine  all  questions, 
arising  upon  the  settlement  of  such  an  account,  which  the  sur- 
rogate has  power  to  determine;  and  to  make  a  report  thereon, 
subject,  however,  to  confirmation  or  modification  by  the  surro- 
gate. But  no  referee  to  examine  an  account  rendered,  whether 
intermediate  or  final,  or  to  hear  and  determine  all  questions  arising 
upon  the  settlement  of  such  an  account,  shall  be  appointed,  where 
the  estate  or  fund  does  not  exceed  one  thousand  dollars  in  value,  or 
in  any  case  where  the  item  or  items  in  such  account  to  which 
objections  have  been  made,  do  not  aggregate  more  than  two  him- 
dred  dollars."  In  probate  cases,  the  surrogate  of  New  York  county 
"  may,  on  the  written  consent  of  all  the  parties  appearing,"  ap- 
point a  referee,  "or  may,  in  his  discretion,  direct  an  assistant 
to  take  and  report  the  testimony,  but  without  authority  to  pass 
upon  the  issues  involved  therein,"  -^^  We  take  it  that  the  quali- 
fication of  authority  applies  to  a  referee,  as  well  as  to  an  assistant. 
The  power  of  the  court  to  so  direct  an  assistant  is  absolute,  and 
does  not  depend  upon  the  consent  of  the  parties  ;^*  it  is  only  the 
appointment  of  some  other  person,  as  referee,  that  requires  such 

IT  Co.  Civ.  Proc,  §  2546,  in  part,  make  an  order  of  reference  to  iake 
The  surrogate  may  amend  an  order  of  testimony.  (Matter  of  Hale,  45  App. 
reference,  nunc  pro  tunc,  so  as  to  refer  Div.  578;  61  N.  Y.  Supp.  596.)  In 
tlie  issues,  and  not  simply  to  direct  a  Matter  of  Hoes  (54  App.  Div.  281;  66 
report  of  the  evidence.  (Matter  of  N.  Y.  Supp.  664),  it  was  held  proper 
May,  53  Hun,  127.)  He  has  power  to  order  a  reference  to  hear  and  deter- 
under  that  section  to  direct  the  referee  mine  a  disputed  claim  which  the 
to  report  his  opinion  upon  the  evi-  parties  had  consented  should  be  deter- 
dence.  (Matter  of  Ferrigan,  42  App.  mined  by  the  surrogate  upon  the  ac- 
Div.  1 ;  58  N.  Y.  Supp.  920 ;  aff'd,  160  counting'. 

N.  Y.  689 ;  Matter  of  Walker,  43  Misc.        18  Co.    Civ.    Proc,    §    2546.      By   L. 

475.)     And  such  referee  has  power  to  1885,  c.  367,  the  clerk  of  the  court  in 

pass  upon  questions  of  evidence.    (lb.)  Kings  county  could  examine  witnesses 

The  provisions  of  section  1019  for  the  to    a   will;  "and    by    Co.    Civ.    Proc, 

termination  of  a  reference  do  not  ap-  J  2510,  the  same  power  is  extended  to 

ply  to  such  a  case.     (Matter  of  Robin-  the  clerk  in  each  county, 
son,  53  Misc.  171.)    Upon  a  petition  to        19  Matter   of  Allemann,    1    Connoly, 

remove  an  executor  for  misconduct,  the  441. 
surrogate    may,    of    his    own    motion, 


§  118.  Trial  Peactice,  Depositions,  Etc.  88 

a  consent.  An  assistant  so  appointed  has  authority,  on  the  hear- 
ing before  him,  to  pass  upon  the  admissibility  of  evidence,  to 
which  objection  is  interposed.^" 

§  118.  Referee's  duties  and  powers —  A  referee  appointed  by  the 
surrogate  "  has  the  same  power,  and  is  entitled  to  the  same  com- 
pensation, as  a  referee  appointed  by  the  Supreme  Court,  for  the 
trial  of  an  issue  of  fact  in  an  action;"  and  the  provisions  of  the 
Code,  applicable  to  a  reference  by  the  Supreme  Court,  apply  to 
such  a  reference,  "  so  far  as  they  can  be  applied  in  substance,, 
without  regard  to  the  form  of  the  proceeding."  ^^  Just  what  this 
last  clause  means  is  not  clear.  "  How  much  or  how  little  is 
accomplished  by  this  very  general  language,  it  may  trouble  us 
some  day  to  determine.  It  seems  to  open  everything  and  settle 
nothing."  ^^  It  may,  however,  be  said,  in  a  general  way,  that  a 
surrogate's  referee,  like  a  Supreme  Court  referee,  is  to  be  gov- 
erned, in  the  course  of  procedure  before  him,  by  the  General 
Eules  of  Practice.^^  He  has,  for  example,  the  same  power  as  a 
referee  in  an  action,  to  permit  amendments,  in  a  proper  case.-* 
Prior  to  the  repeaP"  of  sections  993  and  1023  of  the  Code,  re- 
lating to  exceptions  to  a  referee's  "  refusal  to  make  any  finding 
whatever,"  and  to  the  submission  to  the  referee  of  requests  to 
find,  those  sections  were  applicable  to  a  surrogate's  referee,  and 
the  fact  that  the  referee's  determination  was  subject  to  the  sur- 
rogate's approval  did  not  dispense  with  the  requirement.^*  Since 
the  re-enactment  of  those  sections,"  the  former  decisions  are  now, 
doubtless  authorative.  So,  too,  the  referee  was  required  to  find 
facts  and  conclusions  of  law  separately,  and  entirely  dissociated 
from  his  opinion;  failing  to  do  so,  his  report  would  be  sent  back, 
to  correct  the  irregularity,^^  or  for  further  findings,^^  since  the 
prohibition   of  referees   from  making  additional   findings,    after 

20  lb.  25  L.  1895,  c.  946;  L.  1894,  c.  688. 

21  Co.  Civ.   Proc,   §   2546,  in  part;  26 Matter  of  Mellen,   56   Hun,  553; 
Matter  of  Walker,  43  Misc.  475.  31  St.  Eep.  770 ;   Matter  of  Nilea,  47' 

22  Per  Finch,   J.,   Matter  of   Clark,  Hun,  348.     And  see  Matter  of  Hicks, 
119  N.  Y.  427;  29  St.  Rep.  682.  14  St.  Eep.  320;   Broughton  v.  Flint, 

23  Matter    of   Russell,    3    Dem.    377  74  N.  Y.  476. 

[Gen.  Rule  30]  ;  Matter  of  Leffingwell,  27  L.  1903,  c.  85;  L.  1904,  c.  491. 

30  Hun,  528  [Gen.  Rule  17].  28  Matter   of   Sears,   N.   Y.    Law  J., 

24  Matter    of   Fithian,    15    St.    Rep.  Mar.  4,  1890;   Matter  of  Lawrance,  8 
734 ;  Matter  of  Frank,  1  App.  Div.  39 ;  N.  Y.  Surr.,  MS.  Dee.  433 ;  Matter  of 
s.  c,  as  Matter  of  Schneider,  36  N.  Y.  Havemeyer,  25  Civ.  Proc.  Rep.  59. 
Supp.    972.     But   compare   Eldred   v.  29  Matter  of  Bayer,  54  Hun,  189;  26- 
Fames,  115  N.  Y.  405,  which  was  the  St.  Rep.  803. 

case  of  a  reference  of  a  disputed  claim 
under  the  Revised  Statutes. 
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decision  rendered,  did  not  apply  to  special  proceedings.^"  Even 
during  the  period  when  section  1022  permitted  a  short  form  of 
decision  it  was  customary  for  a  referee  to  state  his  findings  and 
conclusions  separately,  but  he  was  not  required  to  do  so.^^  Now, 
however,  a  separate  statement  of  findings  is  obligatory.^^ 

§  119.  Action  on  referee's  report — The  referee's  report,  accom- 
panied by  the  testimony  taken  before  him,^^  including  all  exhibits, 
must  be  filed  within  sixty  days  after  the  matter  is  submitted  to 
him ;  otherwise,  the  reference  may  be  terminated  by  either  party.^* 
This  period  of  time  is  not  to  be  regarded  as  one  of  limitation  upon 
the  referee's  jurisdiction,  for  the  right  to  terminate  the  hearing 
may  be  waived,  expressly  or  impliedly, .  and  in  such  case,  the 
time  within  which  the  referee  may  report  is  to  be  deemed  ex- 
tended.^^  Unless  the  report  is  passed  upon  and  confirmed,  ap- 
proved, modified,  or  rejected  by  the  surrogate  within  ninety  days 
after  it  has  been  submitted  to  him,  it  shall  be  deemed  to  have  been 
confirmed  as  of  course  and  a  decree  to  that  effect  may  be  entered 
by  any  party  interested  in  the  proceedings  upon  two  days'  notice.^® 
The  omission  of  the  surrogate  to  confirm,  reject,  or  modify  a 
referee's  report  until  more  than  ninety  days  have  elapsed  after 
its  submission  does  not  oust  the  surrogate  of  the  jurisdiction  of 
the  proceeding  or  deprive  him  of  the  power  to  make  and  enter  a 
decree  contrary  to  the  recommendations  of  the  report,  and  where 
such  decree  is  made  before  any  steps  are  actually  taken  to  confirm 
the  report  on  the  ground  of  lapse  of  time,  it  is  valid  and  effectual.^^ 

30  Matter  of  Bayer,  supra.  35  Matter  of  Robinson,  supra. 

31  Matter  of  Woodward,  69  App.  36  Co.  Civ.  Proc,  §  2546.  See  L. 
Div.  286;  74  N.  Y.  Supp.  755.  1895,  c.  796.     Tlie  rule  of  the  Surro- 

32  Matter  of  S'chroeder,  113  App.  gate's  Court  of  New  York  county  is 
Div.  221.  Any  objection  to  the  form  that  "  when  a  referee's  report  shall  be 
of  the  referee's  report  is  waived  by  filed,  together  with  the  testimony 
failure  to  object  thereto  before  con-  talcen  before  him,  said  report  shall  be 
firmatioB.      (lb.)  confirmed  as  of  course,  unless  excep- 

33  Where  the  issues  are  sent  to  a  tions  thereto  shall  be  filed  by  any 
referee  to  hear  and  report,  a  failure  party  interested  in  the  accounting  or 
of  the  witnesses  to  sign  their  testi-  proceeding  within  eight  days  after  a 
mony  is  waived  when  neither  party  written  notice  of  such  filing  and  a 
insists  that  the  witnesses  sign  or  copy  of  such  report  shall  have  been 
calls  the  attention  of  the  referee  to  served  upon  the  opposing  party;  and 
the  defect,  and  they  submit  the  ques-  in  case  exceptions  shall  be  so  filed, 
tions  involved  to  the  referee  without  either  party  may  bring  on  the  hearing 
objection.  (Matter  of  Hirsh,  116  App.  of  said  exceptions  on  eight  days' 
Div.  367;  aff'd,  188  N.  Y.  584.)  notice,  on  any   stated  motion  day  of 

34  Co.  Civ.  Proc,  §§  1019,  2546;  said  Surrogate's  Court."  (Rule  VIII.) 
Matter  of  Santos,  31  Misc.  76;  64  3T  Matter  of  Clark,  168  N.  Y.  427; 
N.  Y.  Supp.  572.    This,  however,  does  61  N.  E.  769. 

not  apply  to  a  reference  to  take  proof 
and  report.  (Matter  of  Robinson,  53 
Misc.  171.) 
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The  surrogate  is  not  required  to  make  new  findings,  in  rendering 
his  decision  on  a  referee's  report.  The  confirmation  of  the  ref- 
eree's report  is  an  approval  of  the  rulings  of  the  referee,  and  an 
appeal,  upon  exceptions  to  the  report,  will  present  the  conclusion 
of  the  surrogate  for  review. ^^  But  it  would  seem  that  upon  the 
coming  in  of  the  report  of  a  referee,  to  whom  it  was  referred 
merely  to  take  evidence  and  report  it  with  his  opinion,  the  sur- 
rogate should  make  a  decision  with  separate  findings  of  fact  and 
of  law,  notwithstanding  that  the  referee  has  already  done  so.^* 
It  has  been  suggested  as  the  better  course,  that  the  surrogate 
should  in  aU  cases  make  "  a  full  and  complete  decision  embody- 
ing all  the  findings  of  fact  and  conclusions  of  law,  as  ultimately 
determined  by  him,  after  he  has  passed  upon  the  referee's  re- 
port ;"  *"  for  his  decree  is  the  first  binding  adjudication  and  from 
it  only  can  an  appeal  be  taken.*^  The  power  of  the  court  is  not 
limited  to  confirming  or  refusing  to  confirm  a  referee's  report. 
The  surrogate  may  modify  the  report  by  drawing  a  different  legal 
conclusion  from  facts  found  by  the  referee,  and  the  remainder  of 
the  report  can  stand,*^  or  he  may,  for  cause  shown,  reopen  the 
reference,  with  or  without  conditions,  and  direct  another  or  further 
hearing;**  or,  he  may  take  further  proof  himself.**  A  referee's 
findings  of  fact  will  not  be  disturbed  where  there  is  a  conflict  of 
evidence,  unless  the  findings  are  clearly  against  the  weight  of  evi- 
dence, or  are  not  supported  by  any  evidence.*^ 

§  120.  Referee's  fees, —  A  surrogate  has  no  power  to  direct  a 
referee,  to  whom  a  proceeding  pending  in  the  court  has  been 

38  Matter  of  Niles,  47  Hun,  348;  back  to  make  specific  amendments. 
Matrter  of  Flagg,  N.  Y.  Law  J.,  April  (Matter  of  Smith,  17  St.  Rep.  783.) 
8,  1893;  Matter  of  Mellen,  56  Hun,  43  Matter  of  Schroeder,  113  App. 
553;  Matter  of  Yetter,  44  App.  Div.  Div.  204;  affd.,  186  N.  Y.  537.  An 
404;  Gl  N.  Y.  Supp.  175;  affd.,  with-  executrix  not  notified  of  a  reference 
out  opinion,  162  N.  Y.  615;  Matter  of  of  her  accoimts, —  Held  entitled  to 
Woodward,  69  App.  Div.  286;  74  N.  Y.  have  the  reference  opened,  to  enable 
Supp.  755 ;  Matter  of  Bettman,  65  her  to  sustain  her  account  as  filed. 
App.  Div.  229.  (Matter  of  Gorman,  49  App.  Div.  637 ; 

39  Matter  of  Moulton,  32  St.  Rep.  63  N.  Y.  Supp.  123.)  The  Surrogate's 
631;  10  N.  Y.  Supp.  717;  Matter  of  Court  has  power,  as  a  condition  of 
O'Brien,  5  Misc.  136.  opening   the   report    of    a   referee,    to 

40  Matter  of  Prout,  18  Civ.  Proc.  limit  the  party  objecting  as  to  time 
Rep.  270  [Kings  Co.  Surr.  Ct.  1890].  in  the  matter  of  examining  and  cross- 
Substantially  the  same  was  said  by  the  examining  the  witnesses  to  appear  be- 
Supreme  Court  (Fourth  Dep.,  Gen.  T.,  fore  the  referee.  (Matter  of  Daven- 
1887),  in  Matter  of  Keef,  43  Hun,  98.  port,  37  Misc.    179;   74  N.   Y.   Supp. 

41  Matter  of  Barefield,    177   N.   Y.  940.) 

387.  44  Matter  of  Hirsh,   116   App.   Div. 

42  Matter  of  May,  31   St.  Rep.   50;    367;  affd.,  188  N.  Y.  584. 

s.  c,  19  N.  Y.   Supp.  785;  Matter  of  46  Matter  of   Odell,   1    Connoly,  94; 

Barefield,  177  N.  Y.  387.     The  proper  18  St.  Rep.  997 ;  Matter  of  Bradley,  17 

practice,  on   amending  report  of  ref-  St.   Rep.   836;    Matter    of   Plumb,    24 

eree,  is  to  obtain  an  order  sending  it  Misc.  249;  53  N.  Y.  Supp.  558. 
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referred,  to  file  tis  report  in  advance  of  receiving  his  fees,  or 
to  direct  that  any  one  of  the  parties  in  the  proceeding  shall  pay 
the  referee  before  the  report  is  filed.**  The  usual  practice  is,  in 
New  York  county  at  least,  for  referees  to  file  their  reports,  to- 
gether -with  a  verified  memorandum  of  the  time  spent,  so  that 
their  fees  may  be  taxed  by  the  surrogate,  and  provision  made  in 
the  final  decree  or  order,  entered  in  the  proceeding  for  payment 
of  such  fees  by  such  parties  as  may  be  found  justly  chargeable 
with  such  payment;  or  if  any  party  has  paid  the  referee,  and  it 
appears,  on  the  termination  of  the  proceeding,  that  he  ought  not, 
under  the  circumstances,  to  be  charged  with  the  expense  of  the 
reference,  a  direction  may  be  made  for  his  reimbursement,  either 
out  of  the  assets  of  the  estate,  or  by  one  of  the  parties  against 
whom  they  are  chargeable.*^ 

§  121.  Issues  triable  by  jury. —  The  Surrogate's  Court  is  not  a 
tribunal  adapted  to  the  determination  of  disputed  claims.  In 
the  only  case  in  which,  under  the  Revised  Statutes,  a  surrogate 
had  jurisdiction  to  try  such  a  question,  he  was  allowed,  if  in  his 
opinion  it  could  not  be  satisfactorily  determined  without  a  trial 
by  jury,  to  award  a  feigned  issue  to  be  tried  at  the  next  circuit 
in  his  county.*^  A  like  regulation  is  contained  in  the  Code,  which 
provides  that  the  surrogate  may,  in  his  discretion,  direct  the  trial 
hj  a  jury,  at  a  trial  term  of  the  Supreme  Court,  or  in  the  County 
Court,  of  any  controverted  question  of  fact,  arising  in  one  proceed- 
ing only,  that  is,  a  proceeding  for  the  disposition  of  real  property 
for  the  payment  of  debts,  etc.  The  order  must  state,  distinctly 
and  plainly,  each  question  of  fact  to  be  tried ;  and  it  is  the  only 
authority  necessary  for  the  trial.*®    With  the  jury  trial,  which  the 


*6  Matter  of  Kraus,  4  Dem.  217.  tecum,  and  to  enforce  obedience  by 
47  Matter  of  Hurd,  6  Misc.  171;  26  commitment  for  contempt.  Tlius  the 
N.  Y.  Supp.  893;  s.  c,  as  Matter  of  vouchers  would  be  produced  for  ex- 
Ellis,  56  St.  Eep.  694.  In  Matter  of  amination,  and  the  accounting  party 
Kenny  (N.  Y.  Law  J.,  Oct.  24,  1890),  for  personal  examination;  whereupon 
Ransom,  S.,  decided  that  "the  report  the  referee  should  report  the  facts  and 
of  the  referee  to  the  eflfect  that  the  the  proceedings  with  dates  required 
accounting  party  neglects  and  refuses  by  settled  practice,  for  the  taxation 
to  proceed  is  the  proper  method  of  of  his  fees.  On  such  report,  a  decree 
informing  the  surrogate  of  the  cause  would  be  proper  settling  the  accounts 
of  delay;  but  such  report  is  not  ef-  and  fixing  all  costs,  payment  of  which 
fectual  as  the  basis  of  the  referee's  could  be  enforced.  This  proceeding  is 
motion  to  tax  his  fees.  Proper  prac-  referred  back  to  the  same  referee,  who 
tice  by  the  referee  in  such  cases  is  to  will  proceed  accordingly." 
issue  his  subpoana  and  cause  the  same  48  2  R.  S.  102,  §  11.  And  see  L. 
to  be  served  on  the  accounting  party,  1847,  c.  280,  §  45. 
and,    if   necessary,    a    subpoena   duces  49  Co.  Civ.  Proc,  §  2547, 
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appellate  court  is  directed  to  order,''"  on  reversing  a  surrogate's  de- 
cree admitting  a  will  to  probate  upon  a  question  of  fact,  where 
there  is  a  conflict  of  evidence,  the  Surrogate's  Court  has  nothing  to 
do  except  to  admit  the  will,  if  so  directed  by  the  Supreme  Court.^' 
The  trial  of  issues  of  fact  in  a  contested  probate,  before  a  jury, 
will  be  mentioned  hereafter  in  connection  with  the  probate  of 
wills.«2 

TITLE  SECOISTD. 

PEOCUBING  DEPOSITIONS  OF  WITNESSES,  DISCOVEEY  OF  PAPEES,  ETC. 

§  122.  Code  sections  applicable The  statutory  regulations  upon 

the  topics  mentioned  in  this  title  are  primarily  framed  with 
reference  to  civil  actions,  and  are  declared  to  be  applicable  to 
special  proceedings  in  Surrogates'  Courts,  so  far  as  practicable.''^ 
Those  provisions  of  the  Code,  which  are  so  made  applicable  to 
Surrogates'  Courts,  relate,  respectively,  to  depositions  taken  and 
to  be  used  within  the  State,^*  depositions  taken  without  the  State 
for  use  within  the  State,^^  discovery  of  books  and  papers,"®  service 
of  papers,^''^  and  mistakes,  omissions,  defects,  and  irregularities.^* 

§  123.  Taking  depositions  in  the  State. —  The  power  granted,  by 
the  present  Code,  to  Surrogates'  Courts,  to  cause  depositions  to 
be  taken  within  the  State,  for  use  in  those  courts,  is  new.  It 
embraces  the  subjects  more  familiarly  known  under  the  titles  of 
examinations  before  trial,  taking  testimony  de  hene  esse,  and 
perpetuating  testimony,  as  well  as  taking  depositions  by  consent. 
A  number  of  questions,  arising  under  the  provisions  of  the  Code, 
upon  these  topics,  have  already  been  adjudicated  by  the  courts. 
Their  consideration  is  more  appropriate  to  a  work  upon  general 
practice.  It  will  be  borne  in  mind,  in  general,  in  applying  to 
Surrogates'  Courts  these  and  the  other  above-mentioned  provi- 
sions, that  the  application  is  subject  to  the  exception  and  qualifi- 
cation contained  in  the  section  above  quoted,  viz.,  "  except  where 
a  contrary  intent  is  expressed  in,  or  plainly  implied  from  the 
context  of,  a  provision  "  of  chapter  eighteenth  of  the  Code,  and 
"  so  far  as  they  can  be  applied  to  the  substance  and  subject-matter 
of  a  proceeding,  without  regard  to  its  form."  ^® 

50  Co.  Civ.  Proc,  §  2588.    See  Mat-    B2  Chapter  VI,  post. 

ter  of  Hunt,  110  N.  Y.  278;  Matter  of  53  Co.  Civ.  Proc,  §  2538. 

Campbell,  48  Hun,  417;   and  chapter  54  Co.  Civ.  Proc,  §§  870-886. 

XXIV,  post.    On  setting  aside  the  ver-  55  Co.  Civ.  Proc,  §§  887-913. 

diet  of  a  jury  on  the  Issue  as  to  the  56  Co.  Civ.  Proc,  §§  803-809. 

proper  execution  of  a  will   the  case  57  Co.  Civ.  Proc,  §§  796-802. 

must  he   submitted   to   another   jury.  58  Co.  Civ.  Proc,  §§  721-730. 

(Matter  of  Booth,  13  St.  Rep.  344.)  69  Co.  Civ.  Proc,  §  2538. 

51  See  §  1146,  post. 


93  Trial  Peactice,  Depositions,  Etc.  §  125. 

§  124.  Taking  depositions  without  the  State. —  Surrogates  have 
had  authority,  since  1837,  on  any  proceeding  or  matter  in  con- 
troversy before  them,  to  issue  a  commission  to  take  the  testimony 
of  a  witness  in  any  other  State  or  Territory  of  the  United  States, 
or  any  foreign  place,  when  required  by  a  party,  in  the  same  man- 
ner as  by  law  the  same  might  be  done  in  any  court  of  record.*" 
This  power  is  substantially  preserved  by  section  2538  of  the  Code; 
but  the  provisions  thereby  made  applicable  to  surrogates'  pro- 
ceedings contain  important  amendments  and  additions  to  the  com- 
paratively meagre  provisions  of  the  Kevised  Statutes.  They  ab- 
rogate numerous  arbitrary  and  technical  rules  prevailing  under 
those  statutes,  allow  the  issuing  of  a  commission  without  inter- 
rogatories, and,  in  speciiied  new  cases,  provide  for  an  open  com- 
mission, and  for  an  order  to  take  depositions  instead  of  a  com- 
mission, permit  the  interrogatories,  in  a  proper  case,  to  be  in  a 
foreign  language,  and  authorize  the  issuing  of  letters  rogatory. ^^ 

§  125.  Examination  of  disabled  witnesses — Former  statutes*^ 
made  it  the  duty  of  the  surrogate,  upon  an  application  to  prove 
a  will,  where  a  material  witness  was  disabled  from  attending  by 

80  L.  1837,  e.  460,  §  77  (2  R.  S.  393,  awarded  against  him  in  ease  of  final 
§1  11-24).  Section  77  was  repealed  by  defeat;  the  executor,  rather  than  the 
chapter  245  of  the  Laws  of  1880,  and  legatee,  heing  responsible  for  any  de- 
section  2538  was  adopted  to  vest  in  lay  in  the  matter,  as  it  was  his  duty, 
the  court  the  same  power.  (Cadmus  as  proponent  of  the  codicil,  to  pro- 
V.  Oakley,  2  Dem.  298;  Henry  v.  cure  and  lay  before  the  court  such 
Henry,  4  id.  253;  Bull  v.  Kendriclc,  evidence  as  was  necessary  to  establish 
id.  330,  all  probate  cases.)  The  right,  it.  (Matter  of  Scott,  80  App.  Div. 
however,  of  the  court  to  issue  a  com-  369;  81  N.  Y.  Supp.  29.) 
mission  was  based  in  all  these  cases  61  Where,  in  a  proceeding  for  the 
upon  the  general  authority  conferred  probate  of  a  will  involving  the  inter- 
by  section  2538.  It  is  now  settled  that  ests  of  an  infant  contestant,  an  open 
a  Surrogate's  Court  has  power,  in  its  commission  has  been  granted  upon  the 
discretion,  to  direct  the  issuing  of  a  application  of  the  proponent  tO'  take 
commission  to  examine,  before  trial,  a  the  testimony  of  a  foreign  witness  and 
party  to  a  proceeding  pending  before  the  special  guardian  applies  for  an  al- 
it.  "(Matter  of  Flumb,  135  N.  Y.  661;  lowance  from  the  estate  to  defray  his 
22  Civ.  Proc.  Rep.  209.)  See  Mat-  expenses  in  attending  the  execution  of 
ter  of  Hodgman,  11  App.  Div.  344;  the  commission  or  employing  counsel 
42  N.  Y.  Supp.  1004;  affd.,  161  N.  Y.  to  represent  him,  the  court,  being 
627.  In  a  proceeding  for  the  probate  without  power  to  order  the  allowance, 
of  a  will  and  a,  codicil  thereto,  the  will  vacate  the  order  for  an  open  com- 
former  executed  in  the  United  States  mission  and  make  an  order  providing 
and  the  latter  in  Holland,  a  legatee  for  a  commission  to  take  the  testi- 
under  the  codicil,  who  contends  tes-  mony  upon  written  interrogatories. 
tatrix's  domicile  at  the  time  of  her  (Matter  of  Sentell,  53  Misc.  165.)  As 
death  was  in  Holland,  should  not,  as  to  commissions  out  of  chancery  in  the 
a  condition  to  issuance  of  a  commis-  case  of  nonresident  witnesses,  see  Mat- 
sion  to  take  testimony  there,  be  re-  ter  of  Hornby,  2  Paige,  429;  Stephens 
•quired  to  indemnify  the  estate  against  v.  Brooks,  Clarke,  86. 
expense  incurred  by  appointment  of  a,  62  L.  1837,  c.  460,  §§  12-15;  L. 
temporary  administrator,  and  to  give  1841,  c.  129. 
isecurity     for     costs     that     may     be 


§§  126, 127.    Teial  Practice,  Depositions,  Etc.  94 

age,  sickness,  or  infirmity,  to  proceed  to  the  latter's  residence,  if 
in  the  surrogate's  county,  and  take  his  testimony;  and  permitted 
the  surrogate,  if  the  witness  resided  in  another  county,  to  direct 
a  like  hearing  before  the  surrogate  of  that  county.  These  pro- 
visions have  been  preserved,  in  a  modified  form,  in  the  present 
Code.  The  section  which  relates  to  a  witness  in  the  surrogate's 
county  provides  that  "  upon  the  application  of  a  party  to  a  special 
proceeding,  and  upon  proof,  by  afiidavit,  to  the  satisfaction  of 
the  surrogate,  that  the  testimony  of  a  witness  in  his  county,  who 
is  so  aged,  sick,  or  infirm,  as  to  be  unable  to  attend  before  him 
to  be  examined,  is  material  and  necessary  to  the  applicant,  the 
surrogate  must,  where  the  special  proceeding  was  instituted  to 
procure  the  probate  or  revocation  of  probate  of  a  will,  and,  in  any 
other  case,  may,  in  his  discretion,  proceed  to  the  place  where  the 
witness  is,  and  there,  as  in  open  court,  take  his  examination. 
Such  notice  of  the  time  and  place  of  taking  the  examination,  as 
the  surrogate  prescribes,  must  be  given,  by  the  party  applying 
therefor,  to  each  other  party,  except  a  party  who  has  failed  to 
appear  as  required  by  the  citation.  The  surrogate  may  also,  in 
his  discretion,  require  notice  to  be  given  to  any  other  person  in- 
terested." ®^  This  enactment  extends  the  scope  of  the  original, 
by  including  a  proceeding  for  the  revocation  of  probate  of  a  will, 
and  by  permitting  the  surrogate  to  take  testimony  in  like  man- 
ner, in  amy  special  proceeding  before  him.  The  surrogate  may 
appoint  a  referee  to  take  and  report  the  testimony  of  the  witness, 
instead  of  personally  attending.** 

§  128.  Subscribing  witness  to  will. —  The  statutory  provisions 
for  the  examination  of  an  aged,  sick,  or  infirm  subscribing  wit- 
ness to  a  will,  who  resides  in  another  county  of  this  State*"  and 
of  such  as  are  disabled  by  absence  from  the  State  and  otherwise 
will  be  mentioned  in  a  subsequent  chapter.** 

§  127.  Discovery  of  books  and  papers —  Beyond  the  power,  con- 
ferred by  the  Revised  Statutes,  to  issue  a  subpoena  "  to  compel 
the  production  of  any  paper  material  to  any  inquiry  pending  in 
his  court,"  the  surrogate  could  not,  before  the  adoption  of  the 
eighteenth  chapter  of  the  present  Code,  compel  the  discovery  of 

63  Co.  Civ.  Proc,  §  2539 ;  Matter  of       06  Co.  Civ.  Proc,  §  2540. 
McCoskry,  5  Dem.  256 ;   10  Civ.  Proc.       66  Co.  Civ.  Proc,  §  2619.    See  article 
Rep.  178.  second  of  title  fourth  of  chapter  VI, 

64  Co.  Civ.  Proc,  §  2540,  last  sen- 
tence but  one.  (Matter  of  Gee,  24 
Civ.  Proc.  Pep.  211;  33  N.  Y.  Supp. 
425.) 
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documentary  evidence  in  aid  of  a  special  proceeding  pending 
before  him.  He  now  has  the  same  power  as  a  court  of  record, 
in  an  action,  to  order  a  party  to  such  a  proceeding  to  produce 
and  discover,  or  to  give  to  the  other  party  an  inspection  and  copy, 
or  permission  to  take  a  copy,  of  a  book,  document,  or  other  paper 
in  his  possession,  or  under  his  control,  relating  to  the  merits  of 
the  special  proceeding,  or  of  the  defense  therein.®''  But  the  surro- 
gate has  no  authority  to  require  an  administrator  to  deposit  the 
books  and  papers  of  the  estate  for  the  inspection  of  a  party  in- 
terested in  a  litigation  for  the  probate  of  a  deceased  owner's  will, 
upon  the  simple  statement  that  the  administrator  is  hostile  to  the 
petitioner,  and  refuses  him  the  same  opportunity  to  search  for 
letters,  books,  etc.,  which  he  gives  to  his  adversary,  it  not  appear- 
ing that  any  such  documents  favorable  to  his  interests  exist.®*  He 
has  power  to  order  the  examination  of  parties  and  others  before 
trial,®^  and  of  persons  not  parties,  for  the  purpose  of  a  motion  ;™ 
also  to  order  the  taking  of  depositions,  or  to  issue  a  commission 
or  letters  rogatory,  where  testimony  is  to  be  procured  without  the 
State." 

67  Co.  Civ.  Proc,  §  803  et  seq.  See  deceased,  in  the  administrator's  hands, 
Matter  of  Smith,  15  St.  Rep.  733.  bearing  on  the  personal  relations  in- 
Upon  a  contested  probate,  an  inspec-  volved  in  the  issues;  family  letters 
tion  of  the  will  and  examination  of  being  first  submitted  to  the  court  to 
the  signatures  to  see  if  they  were  determine  their  relevancy,  before  dis- 
made  with  the  same  ink  and  at  the  closing  their  contents  by  putting  them 
same    time    is    proper.       (Matter    of  in  evidence. 

Boardman,  46  St.  Eep.  444.)     See  Mat-  69  Co.  Civ.  Proc,  §§  870,  871,  2538; 

ter   of   Woodward,   28   Misc.    602;    59  Matter  of  Plumb,   135  N.  Y.  661;  48 

N.  Y.  Supp.  1080.  St.  Rep.  569. 

68  Matter  of  Stokes,  28  Hun,  564,  70  Co.  Civ.  Proc,  §§  885,  2538.  See 
affg.  Dale  v.  Stokes,  5  Redf.  586.  In  Reynolds  v.  Parkes,  2  Dem.  399; 
Tavlor's   Will    ( 10   Abb.   Pr.    [N.   S.]  Camp  v.  Fraser,  4  id.  212. 

300),  it  was  held,  that  the  contestants       71  Co.  Civ.  Proc,  §§  887-913,  2538. 
might  examine  the  private  papers  of 


CHAPTER  VI. 

THE  PROBATE  OF  WILLS. 


TITLE  FIEST. 


PEOCEEDINGS    BEFORE    APPLICATION    FOE    PROBATE. 

§  128.  Preliminary  observations — Upon  the  death  of  a  person 
owning  property,  the  ownership  is  immediately  transferred  to 
another ;  the  property  is  not  for  a  single  instant  without  an  owner ; 
but  the  right  to  the  possession  of  such  property,  and  the  power 
to  dispose  of  it,  do  not  pass  in  the  same  way.  The  right  of  owner- 
ship in  the  property  frequently,  if  not  usually,  depends  on  an 
obscure  and  complicated  state  of  facts,  and,  therefore,  for  a  time, 
the  power  of  disposal  is  held  in  suspense  or  incumbered  with 
restrictions  and  conditions  until  those  rights  can  be  judicially 
ascertained.  The  proceedings  had  for  this  purpose,  the  identifi- 
cation and  collection  of  the  property,  and  its  allotment  and  distri- 
bution according  to  the  rights  of  the  .successors,  as  they  are  made 
to  appear,  constitute  the  administration  of  the  estate.  The  first 
step  in  the  proceedings  taken  in  a  Surrogate's  Court,  to  obtain  such 
a  judicial  determination,  is  to  apply  for  the  probate  of  the  will,  if 
any,  or  for  letters  of  administration  if  there  be  no  will. 

§  129.  Production  of  will  and  application  for  probate The  law 

prescribes  no  formalities  with  respect  to  the  opening  and  reading 
of  the  will  of  a  decedent,  but  this  is  left  as  a  question  of  fair 
dealing  among  persons  having  diverse  interests  in  the  property 
disposed  of  by  it.  And  the  fact  that  the  will  was  first  opened 
and  read  by  one  claiming  an  interest  in  the  estate  casts  no  sus- 
picion on  his  claim.  But  where  there  are  other  reasons  to  suspect 
fraud,  a  clandestine  use  of  knowledge  acquired  from  the  will,  and 
concealed  from  others  equally  interested,  might  be  an  important 
circumstance,  if  a  controversy  should  arise  between  the  parties. 
The  proper  course  for  those  into  whose  hands  the  will  falls,  is  to 
give  immediate  notice  of  its  existence  to  the  parties  most  nearly 
interested,  and  to  the  executor  named  therein.  Where  the  will 
has  been  deposited  in  a  public  oiEce,  as  permitted  by  statute,  the 

[96] 
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duty  of  the  custodian,  upon  the  testator's  death,  is  expressly  pre- 
scribed.^ A  surrogate  has  no  authority  to  order  a  safe  deposit 
company  to  deliver  up  a  will,  left  with  it  by  a  testator,  to  a 
petitioner  for  probate  f  though  from  the  necessities  of  the  case, 
a  surrogate  frequently  orders  the  examination  of  the  testator's 
papers  to  be  made,  for  the  purpose  of  discovering  a  will,  and  the 
deposit  companies  are  known  to  invariably  recognize  the  order. 
§  130.  Interference  with  the  assets  before  probate. —  In  early 
times,  in  England,  it  was  customary  for  those  standing  nearest  an 
intestate,  and  for  the  executors  or  beneficiaries  named  in  the  will 
of  a  testator,  to  take  immediate  charge  of  his  estate,  upon  his 
death,  without,  in  the  first  instance,  resorting  to  the  courts  for 
sanction.  The  result  was  that  a  creditor  could  maintain  an  action 
against  one  who  thus  assumed  to  administer;  and  no  one  who 
should  interfere  with  the  effects  could  be  held  responsible  as  an 
executor  or  administrator.  The  law  is  changed  in  this  regard. 
The  Revised  Statutes  take  away  the  remedy  which  creditors  had 
against  those  who,  without  such  authority,  interfere  with  the 
assets,  and  require  that  the  executor  or  administrator  duly  ap- 
pointed shall  pursue  a  remedy  for  the  benefit  of  the  creditors  or 
others  concerned.  It  is  provided  that  "  no  person  shall  be  liable 
to  an  action  as  executor  of  his  own  wrong  for  having  received, 
taken  or  interfered  with  the  property  or  effects  of  a  deceased  per- 
son."^ This  does  not  mean  that  a  person  wrongfully  interfering 
is  not  liable  to  an  action;  but  only  that  he  is  not  so  liable  in  the 
character  of  an  executor  or  administrator.  The  statute  further 
declares,  that  he  "  shall  be  responsible  as  a  wrongdoer  in  the 
proper  action,  to  the  executors  or  general  or  special  administrators 
of  such  deceased  person,  for  the  value  of  any  property  or  effects 
so  taken  or  received,  and  for  all  damages  caused  by  his  acts  to 
the  estate  of  the  deceased."  Hence,  if  persons  pretending  to  be 
executors  take  possession,  the  next  of  kin,  or  others  interested, 
should  procure  an  administrator  to  be  appointed,  or  letters  testa- 
mentary to  be  issued;  and  the  executor  or  administrator  so  ap- 
pointed may  recover  the  property.* 

Another  provision  of  the  statute  declares,  that  "  every  person 
becoming  possessed  of  property  of  a  testator  or  intestate,  without 

1  See  §  64,  ante.  4  Muir  v.  Trustees,  etc.,  3  Barb.  Ch. 

2  Matter  of  Foos,  2  Dem.  600.  477;  Babcook  v.  Booth,  2  Hill,  181. 

3  Cons.  L.  1909,  c.  18,  §  112  (2 
B.  S.  449,  §  17);  Mills  v.  Mills,  23 
St.  Rep.  604. 

7 


§  131.  The  Peobate  of  Wills.  98 

being  thereto  duly  authorized  as  executor  or  administrator,  or 
without  authority  from  the  executor  or  administrator,  is  liable  to 
account  for  the  full  value  of  such  property  to  every  person  enti- 
tled thereto,  and  shall  not  be  allowed  to  retain  or  deduct  there- 
from any  debt  due  to  him.'"  But,  in  connection  with  this  pro- 
vision, it  should  be  observed  that,  if  such  a  person  subsequently 
takes  out  letters,  the  acts  which  were  before  tortious  may  be 
thereby  legalized;®  only,  however,  in  case  they  would  have  been 
lawful  if  he  had  been  acting  under  the  authority  of  letters  at  the 
time.''  His  responsibility  relates  back  to  the  date  of  his  testator's 
death  or  to  his  own  first  act  of  unauthorized  interference.* 

§  131.  Executor's  possession  of  assets  before  probate. —  The  right 
of  one  who  is  named  an  executor  to  take  possession  of  the  effects 
of  his  testator,  without  waiting  for  the  probate  of  the  will,  is 
limited.  It  is  a  general  principle  that  an  executor  derives  his 
title  from  the  will  itself,  and  not  from  the  letters  testamentary 
subsequently  issued  to  him.  The  latter  are  not  the  foundation^ 
but  only  the  authenticated  evidence,  of  his  title.®  Nevertheless, 
although  a  technical  title  to  the  effects  vests  in  him  at  the  mo- 
ment of  the  testator's  death,  he  cannot  fully  exercise  his  right  of 
possession  until  he  has  been  duly  recognized  as  executor  by  the 
proper  tribunal.-^"  The  statute  expressly  provides,  that  no  exec- 
utor, although  named  in  the  will  as  such,  shall  have,  before  let- 
ters testamentary  are  granted,  power  to  dispose  of  any  part  of 
the  estate,  except  to  pay  funeral  charges,  nor  to  interfere  with  the 
estate,  further  than  is  necessary  for  its  preservation.-'-^  Where 
any  important  interference  with  the  assets  is  necessary  for  other 
purposes  than  the  preservation  of  the  estate,  before  probate  can 
be  had,  application  should  be  made  for  the  appointment  of  a  tem- 
porary administrator. 

5  Co.  Civ.  Proc,  §  2706,  taken  from  515 ;   Matter  of  Greeley,  15  Abb.  Pr. 

2    R.    S.    81,    §    60.      See    Wever    v.  (N.  S.)    393. 

Marvin,     14     Barb.     376;     BroBm     v.  lo  Matter   of  Avery,   45  Misc.   529; 

Bro-wn,    1   Barb.    Oh.    189;   Matter   of  92  N.  Y.  Supp.  974. 

Flandro-w,  28  Hun,  279;   Humbert  v.  U2   R.   S.   71,    §    16,   no-w   incorpo- 

Wurster,  22  id.  405;   Quackenbush  v.  rated  in  Co.  Civ.  Proc,  §  2613.     The 

Quacl?;enbush,  42  id.  329,  332;  Matter  acceptance    of    security    from    a    sur- 

of    Fithian,    44    id.    457;    Matter    of  viving  partner   upon   his   purchase   of 

Brintnall,    40    Misc.    67;     81    N.    Y.  the  assets  of  the  firm  pursuant  to  a 

Supp.  250.  provision    of    the    partnership    agree- 

0  Priest   v.    Watkins,    2   Hill,    225 ;  ment,  is   an   act  tor  the  preservation 

Matter  of  Faulkner,  7  id.  181.  of  the  estate  within  the  power  of  the 

T  Bellinger  v.  Ford,  21  Barb.  311.  executors  of  the  deceased  partner  be- 

8  Matter  of  Farrell,  1  Tuck.   110.  fore   letters.      (Hull  v.   Cartledge,   Ig 

9Hartnett  v.  Wandell,  60  N.  Y.  349;  App.  Div.  54;  45  N.  Y.  Supp.  450.) 

Van    Schaack    v.    Saunders,    32    Hun,  See  §  562,  post. 
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§  132.  Necessity  for  probate —  In  respect  to  wills  of  real  prop- 
erty, probate  is  not  necessary  to  pass  title.-'^  But,  although  the 
devisee  takes  directly  under  the  will,  and  not  through  the  executor, 
except  where  the  devise  is  to  the  latter  in  trust,  it  is  desirable  for 
many  reasons  that  wills  of  realty,  as  well  as  wills  of  personalty 
should  be  regularly  proved  and  recorded  in  the  oiSce  of  the  proper 
surrogate.''^  The  law  never  presumes  a  will  in  the  absence  of 
proof,  nor,  where  the  proof  tends  to  show  a  will  of  personal  prop- 
erty only,  can  it  be  presumed  to  have  embraced  the  real  property 
of  the  testator."  And  although  an  ancient  will  may  be  admitted 
as  evidence  of  title,  without  direct  proof  of  execution  or  probate, 
it  is  only  so  when  it  appears  to  be  of  the  age  of  at  least  thirty 
years,''^^  and  is  shown  to  have  come  from  the  proper  custody,  or 
where  such  an  account  of  it  is  given  as  may  be  reasonably  expected 
under  the  circumstances  and  as  affords  a  presumption  of  its  gen- 
uineness ;  but,  in  every  case,  a  corresponding  possession  under  the 
will  for  at  least  thirty  years  must  be  shown.-'* 

A  more  important  reason  for  the  probate  of  wills  of  realty,  is 
that  unless  the  will  is  proved  and  recorded  in  the  surrogate's 
office,  or  established  by  action,  within  four  years  after  the  tes- 
tator's death,  the  title  of  a  purchaser  in  good  faith,  and  for  a 
valuable  consideration,  from  the  heirs  of  the  testator,  is  not  de- 
feated or  impaired  by  virtue  of  a  devise  in  the  will.  This  limi- 
tation of  four  years,  however,  is  subject  to  the  condition  that  "  if, 
at  the  time  of  the  testator's  death,  the  devisee  is  either  within  the 
age  of  twenty-one  years,  or  insane,  or  imprisoned  on  a  criminal 
charge,  or  in  execution  upon  conviction  of  a  criminal  offense,  for 
a  term  less  than  for  life ;  or  without  the  State ;  or  if  the  will  was 
concealed  by  one  or  more  of  the  heirs  of  the  testator,"  the  four 
years  do  not  begin  until  after  the  expiration  of  one  year  from  the 

12  Smith  V.  Ryan,  116  App.  Div.  (Staring  v.  Bowen,  6  Barb.  109.)  It 
397;  rev'd  on  other  points  in  191  seems  that  the  thirty  years  are  to  be 
N.  Y.  452.  computed   from   the    testator's    death. 

13  See  Harrison  v.  Caswell,  32  App.  (Id.)  A  possession  of  less  than  thirty 
Div.  134;  52  N.  Y.  Supp.  664.  years    is    not    enough,    though    more 

14  Duke  of  Cumberland  v.  Graves,  than  thirty  years  have  elapsed  since 
9  Barb.  595;  Brant  v.  Livcrmore,  10  the  execution  of  the  will.  (Jackson 
Johns.  358.  v.  Blanshan,  3  Johns.  292.)     And  see 

15  Co.  Civ.  Proc,  §  2632.  See  also  Jackson  v.  Thompson,  6  Cow.  178; 
Id.,  5  2631.  Jackson  v.   Christman,  4  Wend.   277; 

16  But  mere  eiflux  of  time  will  not  Jack,=ioii  v.  Laroway,  3  Johns.  Cas. 
authorize  a  will  of  thirty  years' stand-  283;  Bradstreet  v.  Clarke,  12  Wend, 
ing  to  be  given  in  evidence  without  602,  677;  Jackson  v.  Luquere,  5  Cow, 
proof.     And  a  possession  under  it  for  221. 

less  than  thirty  years  is  not  enough. 
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removal  of  such  a  disability,  or  the  delivery  of  the  will  to  the 
devisee  or  his  representative,  or  to  the  proper  surrogate." 

§  133.  Caveat  against  probate Before  the  Kevised  Statutes  it 

was  the  practice,  when  any  one  intended  to  make  objection  to 
the  probate  of  a  will  or  grant  of  administration,  to  file  a  caveat 
with  the  surrogate;  and  such  a  caveat  might  be  filed  by  a  mere 
stranger  who  had  no  interest  under  the  will;  and  in  such  a  case 
the  surrogate  was  required  to  cause  the  parties  and  witnesses  to 
appear  before  him,  and  hear  and  determine  the  matter  in  contro- 
versy, and  grant  such  probate,  letters  testamentary,  or  of  admin- 
istration, as  should  be  agreeable  to  law.-'^  The  Revised  Statutes, 
however,  omitted  the  provisions  in  regard  to  the  caveat,  and  pro- 
vided that,  as  to  wills  of  personal  property,  probate  might  be  con- 
tested by  any  one  of  the  next  of  kin  to  the  testator,  on  allegations 
filed  within  the  year.-^®  Subsequently,  provision  was  made  for  a 
contest  by  any  person  having  a  right,  upon  the  original  applica- 
tion for  probate  of  any  will,  on  filing  with  the  surrogate,  before 
probate  made,  a  request  in  writing  that  all  the  witnesses  be  exam- 
ined.^" And  these  two  methods  of  objecting  to  probate  are  sub- 
stantially preserved  by  the  Code  of  Civil  Procedure.^-'-  Objection 
will  not  be  heard  as  to  the  right  of  the  party  to  contest  on  the 
ground  of  want  of  interest;  but  the  question  of  interest  will  be 
determined  with  the  main  question. ^^ 

TITLE  SECOND. 

•TUKISDICTION    OF    PEOBATE, 

AETICLE  EIRST. 

ESTABLISHMENT   OF  WILLS   BY   CIVIL  ACTIOH'. 

§  134.    Where  original  will  cannot  be  obtained Surrogates^ 

Courts,  and  they  only,  have  authority  to  issue  letters  testament- 
ary and  of  administration.     Letters,  testamentary  or  of  adminis- 

iTCons.  L.  1909,  c.  18,  §  46   (form-  44;   60  N.  E.  Rep.  281.)      The  exeep- 
erly  Co.  Civ.   Proc,  §  2628,  adopting  tion    in    favor    of    devisees    who    are 
substantially  1  E.  S.  748,  §  3 ) .     The  under    age,    does   not    apply   to   those 
exception  of  the  case  of  a  concealment  who   were   not   born    until    after   the 
of  tlie  will  does  not  apply  where  the  testator  died.      (Id.) 
devisees  or  some  of  them  have  knowl-  is  1  E,  L.  1813,  446;   Reid  v.  Van- 
edge   and   possession  of  the  will,  and  derheyden,  5  Cow.  719. 
it     is     taken     from     such     possession  18  2   R.   S.   61,   §§   30,   31.     See   Co. 
clandestinely  by  an  heir,  and  secreted  Civ.  Proc,  §§  2647,  2648. 
or   destroyed.      It   only   applies   to    a.  20  L.  1837,  c.  460,  §  11. 
concealment  which  leaves  the  devisees  21  See    §§    2617,    2618,    2647,    2648, 
in  ignorance  of  their  rights  under  the  c.  VIII,  post. 

will,  and  deprives  them  of  knowledge  22  Norton  v.  Lawrence,  1  Redf.  473. 

of  its  existence.  (Cole  v.  Gourlay,  See  ante,  §§  98,  104,  and  §  163,  post, 
79  N.  Y.  527;  Fox  v.  Fee,  167  N.  Y. 
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tration  witli  the  will  annexed,  are  granted  upon  the  Surrogate's 
Court's  own  decree  admitting  the  will  to  probate,  or  upon  the 
judgment  and  decree  of  the  Supreme  or  other  superior  courts  of 
record  of  our  own  State,  or  of  the  courts  of  some  other  State  or 
foreign  country.  Letters  issued  upon  a  probate  decree  granted 
by  a  foreign  tribunal  are  called  ancillary  letters.  The  cases  in 
which  a  will  may  be  proved  —  i.  e.,  established,  by  an  action^  in 
the  courts  of  this  State, —  are  of  three  classes.  The  first  class  is 
of  wills  of  real  or  personal  property,  or  both,  executed  in  such 
a  manner,  and  under  such  circumstances,  that  they  might,  under 
the  laws  of  this  State,  be  admitted  to  probate  in  a  Surrogate's 
Court,  "  but  the  original  will  is  in  another  State  or  country,  under 
such  circumstances  that  it  cannot  be  obtained  for  that  purpose."  ^^ 
A  will  which  "  has  been  losi  or  destroyed  by  accident  or  design, 
before  it  was  duly  proved  and  recorded  within  the  State,"  may 
also  be  established  by  an  action.^* 

§  135.  Certain  foreign  wills  of  personalty —  The  third  class  of 
wills  which  may  be  established  by  action  is  that  of  wills  of  per- 
sonal property  made  by  a  person  residing  out  of  the  State  at  the 
time  of  its  execution  or  at  the  time  of  his  death,  and  executed 
according  to  the  laws  of  the  State  or  country  in  which  it  was 
executed  or  in  which  the  testator  resided  at  the  time  of  his  death, 
and  the  case  is  not  one  where  the  will  can  be  admitted  to  probate 
in  a  Surrogate's  Court  under  our  laws.^'' 

§  136.  Judgment  establishing  will. —  If,  in  such  an  action,  the 
validity  of  the  will  is  satisfactorily  shown,  the  court  must  render 
final  judgment  establishing  it.  But  if  the  will  was  that  of  a 
resident  of  the  State  at  the  time  of  his  death,  the  judgment  estab- 
lishing it  does  not  affect  the  construction  or  validity  of  any  pro- 
vision contained  therein ;  and  such  a  question,  arising  with  respect 
to  any  provision,  must  be  determined  in  the  same  or  another 
action,  or  in  a  special  proceeding,   as  if  the  will  was  executed 

23  Co.  Civ.  Froc,  §  1861,  subd.  1;  73  Hun,  143;  25  N.  Y.  Supp.  908.) 
"Matter  of  Law,  SO  App.  Div.  73;  80  But  ?ee  Plant  v.  Harrison,  36  Misc. 
N.  Y.  Supp.  410i  aflf'd,  175  N.  Y.  471.  649;  74  N.  Y.  Supp.  411. 
This  section  applies  to  wills  made  be-  24  Co.  Civ.  Proc,  §  1861,  subd.  1. 
fore,  as  well  as  to  those  made  after.  See  title  6  of  this  chapter  for  pro- 
September  1,  1880.  (Co.  Civ.  Proc,  ceedings  to  prove  a  lost  or  destroyed 
§   1867.1     In  his  edition  of  the  Code,  will. 

Mr.  Throop  traces  the  history  of  this  25  Co.    Civ.   Proc,    §    1861,   subd.   2. 

jurisdiction.      An    action   under    that  The  Decedent's  Estate  Law   (Cons.  L. 

section    to    prove    and    establish    the  1909,   c   18,   §   23;    formerly   Co.   Civ. 

will   of    a   resident    of    another    State  Proc,   §   2611),  enumerates  the   wills 

which  has  been  proved  in  such  State  which     are     provable     in     Surrogates' 

is    not   authorized.      (Clark   v.   Poor,  Courts. 


§  137.  The  Peobate  of  ^YILLS.  102 

within  the  State.^*  The  provision  prevents  residents  from  evad- 
ing the  laws  of  the  State,  governing  the  substance  of  testament- 
ary dispositions,  by  resorting  to  execution  in  a  foreign  State  or 
country.  Where  the  parties  appearing  or  duly  served  in  the 
action  include  all  those  who  would  have  been  necessary  parties 
to  a  proceeding  for  the  probate  in  a  Surrogate's  Court,  the  final 
judgment  establishing  the  will  must  direct  that  an  exemplified 
copy  be  transmitted  to  the  surrogate  having  jurisdiction,  and  be 
recorded  in  his  office ;  and  that  letters  testamentary,  or  of  admin- 
istration with  the  will  annexed,  be  issued  from  his  court  as  upon  a 
will  duly  proved  before  him.^'^  A  copy  of  the  will  so  established 
must  be  incorporated  into  the  final  judgment,  and  the  surrogate 
must  record  the  same,  and  issue  letters  as  directed  in  the  judg- 
ment.^* 

§  137.  Action  to  determine  validity,  etc.,  of  a  devise. —  Besides 
the  various  actions  in  which  the  validity  of  a  devise  may  be  inci- 
dentally determined, —  as  in  ejectment,  partition,  or  in  actions 
to  determine  conflicting  claims  to  real  property,  and  also  in  a 
proper  case,  in  a  suit  quia-  iimet,^^ —  the  statute^"  provides  for  the 
determination  of  the  validity,  construction,  and  effect,  under  the 
laws  of  this  State,  of  a  devise  of  real  property  situated  v'ithin 
this  State,  or  of  an  interest  in  such  property  which  would  descend 
to  an  intestate's  heirs.  For  that  purpose  the  action  may  be 
brought,  or  rather  such  relief  may  be  had,  "  in  like  manner  as  the 
validity  of  a  deed  purporting  to  convey  lands  may  be  determined." 
It  will  be  noticed,  that  it  is  not  the  validity  of  the  ivill,  but  of  a 
disposition  made  in  a  will,  that  may  be  determined.  The  courts 
of  equity  of  this  State  have  no  inherent  jurisdiction  to  establish  a 
will.^^     It  is  specially  provided,  however,  that  this  remedy  by 

26  Co.  Civ.  Proc,   §   1862.  effect    Garvey  v.  U^  S    Fidelity    etc 

27  Pn    Civ    Proc     5  1863  Co.,  77  App.  Div.  391;  79  N.  \.  bupp. 

28  S:  civ!  Irot:  §  1864  337;  Voshall  v.  Clark,  123  App.  Div. 
2a  See  ante,  §  60.  13«.  no  xr  v 
30  Co    Civ.  Proc,  §  1866.  An  heir-        31  Anderson  v.  Anderson,  112  N.  Y. 

at-Lw     cannot     maintain    an    action  104;   20  St    Rep    344      See  Smith  v. 

under   this    section   to   obtain   a   con-  Hilton,  .50  Hun    236 ;   19  St.  Rep.  340. 

stmction  of  the  will,  for  the  purpose  In   Irvincr  v.    Bruen    {110   App.    Div. 

of  having  certain  dispositions  of  real  558;    97   N.  Y.   Supp.    180;    aff  d,   186 

estate    declared    invalid,    there    being  N.  Y.  605),  it  was  said  that,  in  the 

no  trust  of  the  property  in  question,  absence  of  a  plea  of  an  adequate  rem- 

though    there    is    of    other    property,  edy   at   law,    a    court    of    equity   has 

and   to   obtain   possession   as   heir-at-  power    to    set    aside    a    will    on    the- 

law  of  the  property  now  held  by  an-  ground  of  want   of   testamentary  ca- 

other  under  the  will,  since  a  perfect  pacity   and  undue  influence,  although 

remedy  at  law  exists.     ( .Jones  v.  Rich-  such   will  has   not   been   admitted   to 

ards,  "2-t    Misc.    625.)      To   the    same  probate. 
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action  cannot  be  availed  of  by  one  who  was,  before  the  commence- 
ment of  the  ajotion,  duly  cited  in  a  special  proceeding  in  a  Surro- 
gate's Court,  under  section  2624,  in  which  the  question  in  contro- 
versy was  determined  by  the  Surrogate's  Court.  The  judgment  in 
such  an  action  may  perpetually  enjoin  any  party  from  setting  up, 
or  from  impeaching,  the  devise,  or  otherwise  m'aking  any  claim 
in  contravention  of  the  determination  of  the  court,  as  justice 
requires.^^ 

§  138.  Action  to  determine  validity  of  probate — An  entirely  new 
remedy  was  created  by  L.  1892,  c.  591,^^  by  which  "  the  valid- 
ity of  the  probate  "  of  a  will  or  codicil  proved  and  admitted 
in  a  Surrogate's  Court  of  this  State  may  be  determined,  at  the 
instance  of  "  any  person  interested  in  the  will  or  codicil,"  in  an 
action  in  the  Supreme  Court.  Probably  to  obviate  the  construc- 
tion placed  by  the  courts  upon  the  phraseology  of  this  section,  to 
the  effect  that  the  remedy  furnished  was  not  available  to  one 
claiming  in  hostility  to  the  will,^*  the  act  was  amended  in  1897^^ 
so  as  to  provide  that  "  any  person  interested  as  heir-at-law,  next 
of  kin  or  otherwise,^®  in  any  estate,  any  portion  of  which  is  dis- 
posed of,  or  affected,  or  any  portion  of  which  is  attempted  to  be 
disposed  of,  or  affected,  by  a  will  or  codicil  admitted  to  probate 
in  this  State,  as  provided  by  the  Code  of  Civil  Procedure,  within 
two  years  prior  to  the  passage  of  this  act,  or  any  heir-at-law  or 

32  This    section    and    the    following  33  Co.   Civ.  Proe.,   §  2653a. 
one  (§  1867)  were  intended  to  furnish  34  Lewis   v.    Cook,    150   N.   Y.    163; 
the  only  statutory  rule  governing  the  44   N.    E.    778 ;    Whitney   v.    Britton, 
genera!    subject-matter    treated   of    in  16   App.    Div.    457 ;    45    N.   Y.    Supp_ 
them.     (Horton  v.  Cantwell,  108  N.  Y.  1150;  Wallace  v.  Payne,  14  App.  Div. 
255;    13   St.   Kep.   615.)      The  section  597;    43   N.    Y.   Supp.    1119    (reargu- 
changes  the  prior   rule   laid   down  in  ment   of  9   App.   Div.   34).     But  see, 
Wager  v.  Wager,  89  N.  Y.   161.     See  contra.    Snow   v.    Hamilton,    90   Hun, 
Adams  v.  Becker,  47  Hun,  65;  8  N.  Y.  157,  and  Thomas  v.  Thomas,  9   App. 
Supp.  260.     It  was  held  in  an  action  Div.  487,  both  of  which  were  decided 
under  L.   1853,   c.   238,  of  which   sec-  prior  to  Lewis  v.   Cook,  supra. 
tion  1866  is  a  substitute,  that  at  least  35  L.    1897,    c.    701,    superseding   L.  ' 
two  of  the  witnesses    (that  being  the  1897,    c.     104;     Reid    v.    Curtin,    51 
number   required   to   be   examined   by  App.  Div.  545;  64  N.  Y.  Supp.  833.) 
the  surrogate  on  the  proof  of  wills)  36  Where   the    plaintiff,    a   niece    of 
must  be  called  and  examined,  except  the  testatrix,  alleged  the  existence  of 
in    the   event    of    death,    insanity,   or  a  surviving  husband,  and  it  does  not 
absence,  or  unless  the  heir  has  waived  appear  that  the  will  involves  any  real 
his   right    (Chapman   v.    Rodgers,    12  property,  the  action  cannot  be  main- 
Hun,  342)  ;   although,  in  the  trial  of  tained.      (Miller   v.   Maujer.   82   App. 
other  issues,  where  it  becomes  neees-  Div.  419;  81  N.  Y.  Supp.  575.) 
sary  to  give  a  will  in  evidence,  it  is 
not  necessary  to  call  both  witnesses. 
(Id.,  per  Learned,  P.  J.) 
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next  of  kin  of  the  testator  making  such  will,  may  cause  the  valid- 
ity, or  invalidity,  of  the  probate  thereof  to  be  determined."  ^^ 

The  issue  of  the  pleadings  in  such  action  is  confined  to  the 
question  whether  the  writing  produced  is  or  is  not  the  last  will 
and  codicil  of  the  testator,  or  either.^*  It  must  be  tried  by  a  jury,^^ 
and  the  verdict  thereon  is  conclusive,  as  to  real  or  personal  prop- 
erty, unless  a  new  trial  be  granted,  or  the  judgment  thereon  be 
reversed  or  vacated.*"  The  action  must  be  commenced  within  two 
years  after  the  will  or  codicil,  if  one  of  real  property,  has  been 
admitted  to  probate,  or,  in  case  of  a  person's  nonage,  unsound 
mind,  imprisonment,  or  absence  from  the  State,*"^  within  two  years 
after  such  disability  has  been  removed.  If,  however,  the  will  is 
one  of  personalty,  the  action  cannot  be  maintained  after  the  expira- 
tion of  one  year.*^ 

AETICLE  SECOND. 

PEOOF  OF  WILLS  IN  SUEEOGATEs'  COUETS. 

§  139.  What  wills  provable  by  surrogate —  JSTot  every  instrument 
executed  by  a  decedent,  as  and  for  his  last  will  and  testament,  is 
provable  in  a  Surrogate's  Court  in  this  State.     Independently  of 

3TThe  remedy  provided  by  the  act  78  N.  Y.  Supp.  1001;  aff'd,  179  N.  Y. 

applies   to   all   wills   whether   of   real  585.)      A  general  verdict  against  the 

or  personal  property  (Snow  v.  Hamil-  will     cannot     stand    if     any     of    the 

ton,  supra)  ;  even  though  the  testator  grounds    alleged    were    insufficient    to 

died  prior  thereto.      (Lewis   v.   Cook,  nullify    the    instrument.       (Buchanan 

89    Hun,    183,    reversed,    on    another  v.  Belsey,  65  App.  Div.  58.) 
point,    150   N.   Y.    163.)      The  waiver       40  One  thus  bound  cannot  object  to 

of  the  issuance   of   a  citation   in  the  the  jurisdiction  because   another  per- 

Surrogate's    Court    and   consent   to   a  son  who  was  a  proper  party  had  not 

decree  of  probate  is  not  a  bar  to  the  been    made    such.       (Matter    of    Rup- 

action.      (Shea    v.    Bergen,    59    Misc.  paner,    9    App.    Div.    422;    41    N.    Y. 

294.)  Supp.  212.)     The  court,  to  protect  its 

38  XJpon  the  trial,  the  party  inter-  jurisdiction  over  the  funds  of  the 
ested  in  sustaining  the  will  has  the  estate,  may  enjoin  the  executor  from 
affirmative.  He  must  offer  in  evidence  making  distribution  under  a  decree 
the  will,  with  proof  of  its  probate,  of  the  Surrogate's  Court  and  may 
and  rest.  Thereupon  the  burden  is  grant  an  injunction  without  requir- 
upon  the  contestant  to  establish  its  ing  an  undertaking.  (Shea  v.  Bergen, 
want  of  validity.     See  Dobie  v.  Arm-  59  Misc.  294.) 

strong,  160  N.  Y.  584;  55  N.  E.  302;  41 A  daughter  of  the  testator  who 
Shayne  v.  Shayne,  54  Misc.  474;  Mc-  has  been  at  all  times  since  the  ad- 
Gown  v.  Underbill,  115  App.  Div.  638;  mission  of  her  father's  will  to  pro- 
101  N.  Y.  Supp.  313;  Ivison  v.  Ivison,  bate  the  wife  of  a  British  subject  and 
80  App.  Div.  599;  80  N.  Y.  Supp.  a  permanent  non-resident  in  a  foreign 
1011;  Heath  v.  Koch,  74  App.  Div.  country,  is  not  "absent  from  the 
338;  77  N.  Y.  Supp.  513;  aflf'd,  173  State,"  within  the  meaning  of  that 
N.  Y.  629.  term.     (Bell  v.  Villard,  48  Misc.  587; 

39  A      verdict      may     be      directed,  aff'd,  110  App.  Div.  916.) 

(Hawke  v.  Hawke,   82  Hun,  439;   31  42  Long  v.   Rodgerg,    79   Hun,   441; 

N.  Y.   Supp.   968;    Katz  v.    Schnaier,  29  N.  Y.  Supp.  981;  Katz  v.  Schnaier, 

87   Hun,   343;    34   N.   Y.    Supp.   315;  87  Hun,   343;   34  N.  Y.   Supp.  315. 
Philips  V.  Philips,  77  App.  Div.  113; 


105  The  Peobate  of  Wills.  §  140. 

a  restriction  as  to  a  testator's  age,  the  statute  imposes  certain 
limitations,  'with  respect  both  to  the  fonnalities  of  execution  and 
attestation,  and  to  the  testator's  residence  and  the  location  of  his 
property.*^  Thus,  the  will  of  a  resident  of  New  York,  executed 
in  France  according  to  the  French  law,  and  not  according  to  the 
law  of  this  State,  and  the  will  of  a  resident  of  France  who  dies 
leaving  no  property  situated,  or  which  afterwards  comes,  here,  are 
within  the  excluded  classes.  These  limitations  will  be  considered 
separately. 

§  140.  Jurisdiction  as  affected  by  mode  of  execution The  statute 

prescribes  certain  formalities  for  the  execution  of  a  will,  which 
are  considered  in  detail  in  a  subsequent  article  of  this  chapter. 
But  it  is  not  in  all  cases  essential  that  a  will  should  be  executed 
with  those  formalities,  in  order  to  be  proved  in  a  Surrogate's  Court 
of  this  State.  Certain  wills  of  personalty,  which  may  be  termed 
foreign  wills,  may  be  proved  in  like  manner,  although  not  exe- 
cuted with  the  solemnities  prescribed  in  the  local  statutes. 

The  Code  provides  that  a  will  of  real  or  personal  property,  exe- 
cuted as  prescribed  by  the  laws  of  the  State,  or  a  will  of  personal 
property,  executed  without  the  State,  and  within  the  United 
States,  the  dominion  of  Canada,  or  the  kingdom  of  Great  Britain 
and  Ireland,  as  prescribed  by  the  laws  of  the  State  or  country 
where  it  is  or  was  executed,  or  a  will  of  personal  property,  exe- 
cuted by  a  person  not  a  resident  of  the  State,  according  to  the 
laws  of  the  testator's  residence,  may  be  proved  in  a  Surrogate's 
Court.** 

It  will  be  noted  that  this  provision  of  the  statute  makes  a  dis- 
tinction between  (1)  wills  of  real  property,  and  (2)  wills  of  per- 
sonal property.  Wills  of  the  former  class,  to  be  entitled  to  origi- 
nal probate  here,  must  be  executed  and  attested  with  the  formali- 
ties prescribed  by  our  statute.  It  may  be  presumed  that  ''  real 
property"  refers  to  lands  situated  within  this  State.  Wills  of 
the  latter  class  must  be  executed  and  attested  with  the  formali- 
ties prescribed  either  (1)  by  the  statutes  of  this  State  ;*^  or  (2)  by 

43  A  Surrogate's  Court  has  no  juris-  as  a  will  of  personalty  if  tlie  testator 
diction  to  admit  to  probate  the  will  appointed  an  executor.  (Matter  of 
of  an  Indian  residing  upon  a  reserva-    Maccafil,   127  App.  Div.  21.) 

tion    within    the    surrogate's    county.  45  The  will  of  a  person  residing  in 

(ilatter   of   Jack,  52  Misc.   424;    102  France  and  owning  personal  property 

X.  Y.  Supp.  383.)  in  this  State,  executed  in  France  ac- 

44  Cons.  L.  1909,  c.  18,  §  23  (form-  cording  to  our  laws,  hut  not  accord- 
erly  Co.  Civ.  Proc,  §  2611).  As  to  ing  to  the  laws  of  France,  should  he 
what  law  governs  the  probate  of  wills,  admitted  to  probate  here  as  a  will  of 
see  article  third  of  title  fourth  of  this  personal  property.  (Matter  of  Eu- 
chapter,  §  177,  post.    A  will  disposing  bens,  128  App.  Div.  626.) 

of  realty  only   is   entitled  to   probate 
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the  laws  of  the  place  of  execution,  provided  that  place  is  a  sister 
State,  or  Canada,  or  the  kingdom  of  Great  Britain  and  Ireland; 
or  (3)  by  the  laws  of  the  testator's  residence,  in  case  he  was  a  non- 
resident of  the  State.  The  time  which  determines  the  residence 
of  a  testator,  for  the  purposes  of  the  above-mentioned  rules,  is 
the  time  of  the  execution  of  the  will,  and  not  the  death  of  the 
testator.  Hence  it  is  provided  that  "  the  right  to  have  a  will 
admitted  to  probate,  the  validity  of  the  execution  thereof,  or  the 
validity  or  construction  of  any  provision  contained  therein,  is  not 
affected  by  a  change  of  the  testator's  residence  made  since  the 
execution  of  the  will."  *^ 

§  141.  Jurisdiction  as  affected  by  residence,  and  locus  of  property. 

—  The  other  class  of  limitations  upon  the  jurisdiction  of  Surro- 
gates' Courts,  to  admit  wills  to  probate,  is  specified  by  a  section 
of  the  Code,*'^  which  gives  to  the  Surrogate's  Court  of  each  county 
jurisdiction,  exclusive  of  every  other  Surrogate's  Court,  to  take 
the  proof  of  a  will,  and  to  grant  letters  thereupon,  in  the  cases 
specified  in  the  statute.  These  cases  will  be  discussed  when  we 
come  to  examine  the  question  of  the  jurisdiction  of  the  surrogates 
'  of  the  several  counties  of  the  State  —  how  far  it  is  exclusive  or 
otherwise.*®  It  may,  however,  be  useful  to  observe,  in  this  place, 
by  way  of  analysis,  that  the  statute  provides  for  two  general 
classes  of  cases:  1.  "Wills  of  residents  of  the  State.  2.  Wills 
of  nonresidents.  Probate  may  be  taken  in  all  cases  of  wills  of 
residents,  and  in  some  cases  of  wills  of  nonresidents.  The  cases 
where  application  for  probate  of  the  will  of  a  nonresident*"  will  be 
entertained  may  be  arranged  under  two  heads : 

46  Cons.  L.  1909,  c.  18,  §  24   (form-  view  of  the  former  rule  of  law,  acoord- 

erly    Co.    Civ.    Proc,    §    2611.)       By  ing  to  wliich  sucli  a  will  was  deemed 

Id.,  §  25,  it  is  declared  that  the  two  duly   executed,    if    executed   with    the 

previous  sections    (§§   23,  24),   apply  formalities   prescribed  by  tlie   law   of 

only  "  to  a  will  executed  by  a  person  the    place    where     the    testator    was 

dying    after    April    11th,    1876;    and  domiciled   at   the    time   of   his   death. 

tiiey  do  not  invalidate  a  will  executed  (Moultrie   v.    Hunt,   23   N.    Y.    394.) 

before    that   date,   which   would   have  In  such  a  case,  if  a  Surrogate's  Court 

been  valid  but   for   the  enactment  of  has  no  jurisdiction,  the  will  may  be 

sections    1    and   2   of    chapter    118   of  established  in  an  action   (see  Co.  Civ. 

L.   1876,  except  where  such  a  will   is  Froc,  §  1861,  subd.  2,  and  §  1867). 

revoked   or   altered   by   a   will   which  47  Co.  Civ.  Proc,   §  2476. 

those  sections  render  valid,  or  capable  48  See  post,   §   143. 

of    being    proved "    in    a    Surrogate's  49  See     Co.      Civ.     Proc,      §      2705 

Court,    as   prescribed.      The   question,  (formerly  L.  1894,  c.  731;  added  to  the 

therefore,   whether   a  will   of   person-  Code  by  L.  1909,  c.  65.)     That  statute 

alty  made   by  a  person  dying  before  provides,   in  substance,  that  the   will 

the   date   specified,   is   so  executed   as  of   any   citizen,   or,   if   female,    whose 

to   be    capable   of   proof   in   a   Surro-  father   or   husband   shall   have   previ- 

gate's   Court,   nuist  be   determined  in  ously  declared  his  intention  to  become 
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(a)  "Where  there  is  personal  property  in  the  State. 

(h)  Where  real  property  of  the  decedent,  to  which  the  will 
relates,  or  which  a  surrogate  might  direct  to  be  sold,  etc.,  for  dehts, 
etc.,  lies  in  the  State. 

The  cases  in  which  the  statute  expressly  authorizes  probate  of 
the  will  of  a  nonresident,  on  the  ground  that  personal  property  of 
the  testator  is  in  the  State,  are  again  divisible  into  four  classes : 
1.  Where  he  dies  within  the  State,  leaving  personal  property 
therein.^"  2.  Where  he  dies  within  the  State,  leaving  personal 
property  which  thereafter  comes  into  the  State.  3.  Where  he  dies 
without,  leaving  personal  property  within,  the  State.  4.  Where 
he  dies  without  the  State,  leaving  personal  property  which  there- 
after comes  within  the  State.  The  general  plan,  then,  upon  which 
the  statute  may  be  stated  to  proceed,  is  to  allow  surrogates  to  take 
proof  of  a  duly  executed  will,  independently  of  the  place  of  the 
testator's  death,  where  he  resided  within  the  State,  or  where,  re- 
siding without  the  State,  he  left  real  property  therein,  affected 
by  the  will,  or  subject  to  a  surrogate's  disposition,  or  left  personal 
property  in,  or  which  after  his  death  comes  into,  the  State. ^^ 

§  142.  Assets  coming  into  State  after  death —  These  provisions 
supply  two  cases  omitted  in  the  original,  viz.,  where  a  noninhabit- 
ant  testator  dies  in  any  county  in  the  State,  leaving  no  assets  in 
the  State,  but  assets  thereafter  come  within  the  county  of  his 
decease  or  any  other  county ;  and  where  a  noninhabitant  testator 
dies  in  any  county  in  the  State,  leaving  no  assets  there,  but  leav- 
ing assets  in  some  other  county  in  the  State ;  thus  su.perseding  a 
ruling  substantially  to  the  effect  that  Surrogates'  Courts  may  take 
proof  of  wills,  either  (1)  where  the  Legislature  has  conferred 
jurisdiction;  or  (2),  in  an  analogous  case,  where  jurisdiction  has 
not  been  so  conferred.  It  is  true,  the  defects  referred  to  were 
theoretical  rather  than  practical,  since,  as  the  smallest  amount  of 
assets  is  enough  to  sustain  an  application  for  probate,  it  would 

such  citizen,  who  shall  die  resident  in        BO  Jurisdiction   was    formerly   made 

Great  Britain   or   any  of  its   depend-  to  depend  upon  the  existence  of  "  as- 

encies,  which  has  been  proven  in  such  sets:"  the  expression  above  employed 

foreign  jurisdiction  and  which  affects  is    "  personal    property,"   because    the 

property   in   this    State,    shall   be   ad-  former  term,  as  now  defined,  does  not 

mitted  to  probate  upon  production  of  include    effects    exempted    by    law    in 

a    copy    thereof    and    of    the    proofs,  favor  of  the  widow,  etc.,  but  applies 

certified  by  the  United  States  consul;  exclusively   to    personal    property   ap- 

but  the  same  proceedings  shall  be  had  plicable  to  the  payment  of  debts.     Co. 

In   the   Surrogate's    Court   as   in    the  Civ.  Proc,  §  2514,  subd.  2. 
case    of    a   resident,    except    that    the        Bl  Matter    of    Barandon,    41    Miao, 

Ijeneflciaries,  only,  need  be  cited.  3S0. 
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scarcely  he  possible  for  any  one  to  die  in  a  county  without  leaving 
assets  enough  therein  for  that  purpose.*^^  The  fact  that  the  assets 
were  brought  here  irregularly,  after  decedent's  death,  upon  which 
letters  were  issued  here,  will  not  deprive  the  surrogate  of  juris- 
diction to  decree  distribution.''^  The  proviso  that  personal  pro]>- 
erty  of  a  nonresident,  coming  into  the  State  after  his  death,  must, 
in  order  to  give  jurisdiction  to  our  courts,  be  such  as  "  remains 
unadministered,"  is  in  consonance  with  principles  of  international 
and  interstate  comity  recognized  as  controlling  under  the  former 
statutes.^* 

TITLE  THIRD. 

APPLICATIOK"    EOE   PEOBATE. 

ARTICLE  FIRST. 

APPLICATION,   WHEEL   MADE. 

§  143.  Exclusive  jurisdiction  of  one  surrogate. —  Assuming  that 
the  will  is  one  of  which  a  surrogate  is  authorized  to  take  the  proof, 
it  becomes  necessary  to  determine  in  which  county  the  application 
should  be  made.  In  some  instances  the  applicant  is  confined  to 
one  particular  county,  while  in  others  the  surrogates  of  two  or 
more  counties  have  concurrent  jurisdiction. 

The  Surrogate's  Court  of  each  county  has  jurisdiction,  ex- 
clusive of  every  other  Surrogate's  Court,  to  take  the  proof  of  a 
will,   and  to  grant  letters  thereupon,  in  either  of  the  following 

52  In  Kohler  v.  Knapp  (1  Bradf.  242:  White  v.  Nelson,  2  id.  416.  On 
241),  the  application  for  probate  was  the  other  hand,  funds  transmitted  to 
sustained  on  the  ground  that  an  old  this  State  by  a  foreign  executor  to 
'cloak  belonging  to  the  testator  had  be  paid  over  pursuant  to  a  will  are 
afterwards  come  into  the  county  of  not  a  basis  for  the  grant  of  adminis- 
his  decease.  The  surrogate  has  juris-  tration  here.  (Sedgwick  v.  Ash- 
diction  to  take  proof  of  a  nonresident  burner,  1  Bradf.  105.)  In  Townsend 
decedent's  will  where  a  note  secured  v.  Pell  ( 3  Dem.  367 ) ,  a  nonresident 
by  mortgage  on  land  situated  in  an-  of  the  State  died  without  its  limits, 
other  State  has  come  into  this  State  leaving  personal  property  in  New  York 
since  testator's  death  (Matter  of  Hop-  county,  which  was  taken  into  actual 
per,  5  Dem.  242)  ;  and  so  where  de-  custody  by  a  domiciliary  executrix  be- 
cedent  had  an  interest  in  a  life  in-  fore  the  'filing  of  a  petition  in  the 
Buranee  policy  of  a  New  York  com-  Surrogate's  Court  of  that  county,  in 
pany  (Johnston  v.  Smith,  25  Hun,  pursuance  whereof  the  will  was  ad- 
171)  ;  and  where  he  had  a  claim  mitted  to  probate  here.  Held,  that 
against  a  resident  of  the  surrogate's  the  court  had  no  jurisdiction.  See 
county,  for  money  deposited  with  him,  also  Gulick  v.  Qulick,  21  How.  Pr. 
notwithstanding  it  was  subsequently  22;  33  Barb.  92;  Parsons  v.  Lyman, 
shown  to  be  invalid  and  incapable  of  20  N.  Y.  103;  18  How.  Pr.  i93. 
enforcement.  (Sullivan  v.  Fosdicl<,  B3  Matter  of  Hughes,  95  N.  Y.  55. 
10  Hun,  173.)  For  other  illustra-  M  Sedgwick  v.  Ashburner,  1  Bradf. 
tions,  see  Matter  of  Drowne,  18  St.  105. 
Rep.  981;   Booth  v.  Timoney,  3  Dem. 
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cases:  1.  Where  the  decedent  was,  at  the  time  of  his  death,  a 
resident  o£  that  county,  whether  his  death  happened  there  or  else- 
where. 2.  Where  the  decedent,  not  being  a  resident  of  the  State, 
died  within  that  county,  leaving  personal  property  within  the 
State,  or  leaving  personal  property  which  has,  since  his  death, 
come  into  the  State,  and  remains  unadministered.  3.  Where  the 
decedent,  not  being  a  resident  of  the  State,  died  without  the  State, 
leaving  personal  property  within  that  county,  and  no  other;  or 
leaving  personal  property  which  has,  since  his  death,  come  into 
that  county,  and  no  other,  and  remains  unadministered.  4.  Where 
the  decedent  was  not,  at  the  time  of  his  death,  a  resident  of  the 
State,  and  a  petition  for  probate  of  his  will,  or  for  a  grant  of  let- 
ters of  administration,  under  either  of  the  two  last  preceding 
clauses  (2  and  3),  has  not  been  filed  in  any  Surrogate's  Court;  but 
real  property  of  the  decedent,  to  which  the  will  relates,  or  which 
is  subject  to  disposition  pursuant  to  a  surrogate's  decree  for  the 
payment  of  the  decedent's  debts,  etc.,  is  situated  within  that 
county,  and  no  other.^^  It  will  be  observed  that  the  first  of  these 
four  clauses  relates  to  residents,  while  the  remaining  three  apply 
to  nonresidents  of  the  State ;  and  that,  of  the  last-named  three, 
the  first  two  contemplate  a  jurisdiction  depending  upon  residence, 
place  of  death,  and  locality  of  personalty,  while,  under  the  final 
clause,  jurisdiction  depends  upon  residence  and  locality  of  realty, 
and  cannot,  in  any  case,  be  exercised  where  it  has  been  invoked 
under  either  of  the  two  preceding  clauses. 

§  143a.  Eesidence  in  county —  The  first  inquiry,  therefore,  in 
this  connection,  is  as  to  the  testator's  residence.  If  he  was  a  resi- 
dent of  the  State,  then,  no  matter  where  his  death  occurred,  pro- 
bate can  be  had  only  in  the  county  of  such  residence.'®  The 
word  "  resident  "  throughout  this  section  replaces  the  word  "  in- 
habitant "  in  the  original  statute.  The  words  "  resident "  and 
"  residence  "  are  not  expressly  defined  in  the  Code,  and  we  ex- 
pressed an  opinion  in  former  editions  of  the  present  book,  that 
the  context  in  each  case  seemed  to  require  these  words  to  be  con- 
strued as  indicating  the  permanent  residence  —  the  horrie,  that  is, 
the  "  domicile;"  ^^  and  that  the  general  distinction  taken  by  the 

55  Co.   Civ.  Froc,   §   2476.  deprived  by  subsequent  proceedings  in 

56  Oviedo  V.  "Duffie,  5  Redf .  137.  The  tlie  Surrogate's  Court  of  another 
presentation  of  a  petition  for  probate,  county  on  an  allegation  of  residence 
alleging  residence  of  the  decedent  in  the  latter.  (Matter  of  Buckley, 
within  the  county,  gives  exclusive  ju-  41  Hun,  106.) 

risdiction  to  try  the  question  of  rest-  57  Such  was  the  meaning  attached 
deuce,   of  which  the   court  cannot  be    to   "  inhabitant "   in   the   statutes   re- 
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decisions,  between  "  residence  "  and  "  domicile,"  was  inapplicable 
to  the  word  "  reside,"  and  its  derivatives,  as  used  in  the  Code, 
It  has  since'  been  determined  that,  while  the  distinction  between 
"  residence  "  and  "  domicile  "  still  exists,  "  it  is  not  necessary  to 
seek  the  aid  of  adjudications  bearing  upon  the  much  distorted 
questions  of  residence  and  domicile,  and  the  difference  between 
them  for  certain  purposes,  such  as  taxation  and  the  like.  A  man 
'  may  reside  where  he  chooses,  and  although,  by  a  quasi  fiction  of 
the  law,  he  may  be  located  in  different  places  for  public  purposes, 
such  as  taxation  and  the  like,  yet  his  home  he  determines  for  him- 
self ;  and  where  that  is  within  the  State,  his  residence  —  as  de- 
scribed for  the  appropriation  of  his  estate  by  the  legal  processes 
provided  by  law  —  is  where  that  is  situated."  ^® 

The  question  of  the  testator's  residence  in  one  or  more  counties 

vised  in  the  provisions  under  consid-  m-itten  declarations  of  tlie  testator 
eration.  (Isliam  v.  Gibbons,  1  Bradf.  were  principally  relied  upon  by  the 
69.)  For  the  general  distinction  talcen  petitioner  for  revocation,  as  to  which 
by  the  decisions,  see  Frost  v.  Brisbin,  the  court  said :  "  With  written  deela- 
19  Wend.  11;  Douglas  v.  Mayor,  etc.,  rations  the  liability  to  a  distortion  of 
2  Duer,  110;  Sherwood  v.  Judd,  3  language  is  lessened,  and  if  the  paper 
Bradf.  419;  Petersen  v.  Chemical  is  all  in  the  handwriting  of  the  party 
Bank,  32  N.  Y.  21;  Brown  v.  Lynch,  it  is  not  open  to  suspicion.  But  th& 
2  Bradf.  214.  The  authorities  upon  value  of  written  declarations  as  eyi- 
the  question  of  domicile  are  collated  dence  depends  upon  the  circumstances 
and  discussed  in  Dupuy  v.  Wurtz,  53  under  which  they  were  made  — 
N.  Y.  556.  See  ilr.  Moak's  note  to  whether  care  was  talcen  to  have  the 
the  case  of  Hamilton  v.  Dallas,  L.  R.  paper  read  to  the  party,  if  only  the 
1  Ch.  257;   15  Moak,  739.  signature  is  in  his   handwriting,   and 

BSPer  Brady,  J.,  Matter  of  Zerega,  whether  his  mind  grasped  the  legal 
58  Hun,  505 ;  12  N.  Y.  Supp.  497.  In  import  of  the  words  used,  if  the  lan- 
that  case,  testator  described  himself  in  guage  in  the  paper  was  not  his  own." 
his  wiU  as  a  resident  of  Westchester  In  Isham  v.  Gibbons  (1  Bradf.  91), 
county,  voted  and  paid  taxes  there,  Bradford,  S.,  said:  "Written  declara- 
although  he  had  sold  his  residence  tions,  even  of  the  most  solemn  eharac- 
thcro  and  passed  his  winters  in  New  ter,  are  but  facts  to  enable  the  court 
York ;  —  Held,  that,  for  purposes  of  to  discover  the  intention  of  the  party, 
jurisdiction  of  the  surrogate,  West-  It  is  in  this  light  alone  that  they  are 
Chester  was  the  place  for  probate,  and  to  be  received  and  weighed.  At  best, 
a  motion  to  revoke  the  probate  in  the  animus  of  the  party  is  only  to  be 
New  York  county  should  have  been  inferred  from  them,  in  this  respect 
granted.  The  proceedings  having  been  they  are  taken  like  any  other  facts, 
remitted  to  the  New  York  surrogate  Declarations  of  any  kind  are  not  con- 
"  for  further  action,"  additional  testi-  trolling,  but  may  be,  and  frequently 
mony  was  taken  on  the  question  of  are,  overcome  by  other  and  more  reli- 
testator's  residence.  The  surrogate  able  indications  of  the  true  intention." 
held  that  "though  a  man  may  have  So,  in  the  Attorney-General  v.  Kent, 
two  residences,  he  can  have  but  one  (1  Hurlstone  &  C.  12),  though  the 
domicile  (Douglas  v.  Mayor,  etc.,  2  judges  held  that  jurisdiction  was  in 
Duer,  110;  Bell  v.  Pierce,  51  N.  Y.  the  English  courts,  they  stated  that 
16),  and  that  Zerega  (the  testator)  the  declaration  in  the  will  that  the 
had  two  residences,  one  in  Westchester  decedent  was  "  residing  in  the  county 
and  the  other  in  New  York  county."  of  Surrey"  was  entitled  to  very  little 
On  a  review  of  the  testimony  (20  consideration.  And  in  Oilman  v.  Gil- 
N.  Y.  Supp.  417),  the  surrogate  ad-  man  (52  Me.  165)  it  was  held,  though 
hered  to  his  previous  decision  and  the  testator  described  himself  as  "  of 
refused   to   revoke  the   probate.     The    the    city    and    State   of    New    York " 
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is,  therefore,  one  of  intention,  and  no  arbitrary  rule  is  to  be  laid 
down  in  relation  to  it ;  courts  must  draw  their  conclusions  of  inten- 
tion to  fix  or  to  change  a  domicile  from  all  the  circumstances  of 
each  case.^® 

§  144.  Nonresident's  property  in  county. —  If  the  testator  was 
domiciled  in  any  other  State,  the  nature  and  locus  of  his  property 
are  to  be  considered.  His  estate  may  consist  of  (a)  only  personal 
effects  within,  or  which,  after  his  death,  come  into  the  State,  or 
(&)  only  real  property,  in  the  State,  described  in  the  fourth  clause 
of  section  2476,  or  (c)  both  real  and  personal  property.  We  will 
consider  each  of  these  hypotheses. 

(a)  In  this  case,  the  place  of  the  testator's  death  is  to  be  noted. 
If  he  died  within  the  State,  the  application  can  be  made  only  in 
the  county  where  he  died;  while,  if  he  died  without  the  State,  it 
can  be  made  only  in  the  county  where  the  property  was  left  or 
has  come.*'* 

that     the     recital     could    not    weigh  kenzie    v.    Mackenzie,    3    Misc.    200; 

against  facts  which  led  it  to  the  con-  Matter  of  Jones,  19  id.  80;  Matter  of 

elusion  that  his  domicile  continued  at  Brant,  30  id.  14;  Matter  of  Walker,  54 

Waterville,  in  the   State  of   Maine.  id.  177;   105  N.  Y.  Supp.  890;  Matter 

In  Hegeman  V.  Fox,  (31  Barb.  478),  of   Golden,    40    Misc.    544;    82    N.   Y. 

referring    to    both    oral    and    written  Supp.  990. 

declarations,  the  court  (Judge  Emott  59  Dupuy  T.  Wurtz,  53  N.  Y.  562, 
writing  the  opinion)  says:  "To  the  and  cases  supra.  In  Matter  of  Gould 
evidence  of  what  he  said  at  various  (3o  St.  Rep.  949;  9  N.  Y.  Supp.  603), 
times  I  attach  little  importance.  It  deceased,  who  resided  in  Wayne  county 
comes  to  us  impressed  with  the  char-  until  1885,  determined  to  change  his 
acter  of  the  particular  mood  of  the  residence  to  Monroe  county  and  re- 
man when  he  uttered  it,  which,  no  moved  the  principal  part  of  his  effects 
doubt,  varied  and  was  affected  by  the  to  that  county  and  made  an  affidavit 
condition  of  his  health,  by  his  family  that  he  was  a  resident  of  that  county, 
circumstances  and  by  other  causes.  It  Held,  that  the  surrogate  of  Monroe 
is  colored  more  or  less  by  the  medium  county  properly  assumed  jurisdiction 
through  which  it  comes,  and  it  de-  of  the  probate  of  his  will.  To  the 
pends  altogether  upon  the  recollection  game  effect,  Matter  of  Walker,  supra. 
of  witnesses;  nor  do  I  consider -the  A  Surrogate's  Court  has  jurisdiction 
statement  in  Mr.  Moore's  bill  in  to  probate  the  will  of  a  decedent  who 
chancery,  that  he  was  an  inhabitant  died  within  the  surrogate's  county, 
of  Florida,  standing  alone,  as  at  all  after  having  been  judicially  declared 
decisive.  It  was  necessary  for  him  to  ho  insane  at  his  former  residence  in 
to  make  such  an  allegation  for  the  another  county,  and  whose  residence 
purpose  of  his  suit-  and  he  might  was  thereafter  changed  to  the  surro- 
very  well  have  made  it  without  fully  gate's  county  by  the  act  of  his  corn- 
considering  its  import  or  its  extent  mittec.  (Hill  v.  Horton,  4  Dem.  88.) 
or  its  consequences  in  other  relations.  See  Von  Hoffman  v.  Ward,  4  Eedf. 
Coupled,  however,  with  his  conduct,  244,  as  to  how  far  a  parent  may 
it  is  evidence  which  may  disclose  an-  change  the  domicile  of  an  infant, 
other  motive  for  a  wish,  on  his  part.  Compare  Seiter  v.  Straub,  1  Dem.  264. 
to  acquire  a  residence  in  Florida,  at  60  We  assume  here  that  there  is 
or  after  the  time  when  he  settled  only  one  such  county.  The  case  where 
near  Jacksonville.  *  *  _  *  But  the  property  is  left  in,  or  comes  into  two 
whole  matter  is  a  question  of  inten-  or  more  counties  is  subsequently  dis- 
tion,  and  no  arbitrary  rule  is  to  be  cussed, 
laid  down  in  relation  to  it.    See  Mac- 
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(&)  Here,  the  application  for  probate  must  be  made  in  tlie 
county  where  the  real  property  is  situated,  independently  of  the 
place  of  the  testator's  death. 

(c)  In  such  a  case,  by  the  terms  of  the  statute,  if  a  petition  for 
probate,  or  for  letters  of  administration,  has  been  filed  under 
either  the  second  or  third  clauses  of  the  section,  no  surrogate  can 
gain  jurisdiction  under  the  fourth.  But  there  seems  to  be  a 
casios  omissus  in  the  statute,  in  failing  to  prohibit  the  invoking  of 
jurisdiction  based  upon  the  locality  of  personal  property  of  a  non- 
resident, after  a  petition  has  been  filed  under  the  fourth  clause 
of  the  statute. 

§  145.  Nature  and  locality  of  personal  property. —  The  general 

definition  of  "  personal  property  "  makes  the  term  include  money, 
goods  and  chattels,  things  in  action,  and  evidences  of  debt."-^  As 
used  in  respect  to  surrogate's  proceedings,  the  expression  "  per- 
sonal property  "  signifies  every  kind  of  property  which  survives 
a  decedent,  other  than  real  property  as  defined  in  reference  to 
the  same  subject,  and  includes  a  right  of  action  conferred  by 
special  statutory  provision  upon  an  executor  or  administrator.®^ 
The  question,  what  are  "  assets,"  will  be  considered  in  a  subse- 
quent chapter.  That  term  having  been  expunged  from  the  statu- 
tory provision  now  under  discussion,  does  not  call  for  further 
notice  here. 

In  respect  to  the  subject  of  locality,  tangible  personal  property 
presents  no  difficulties.  Where  personal  property  left  by  a  de- 
cedent consists  of  a  debt  owing  by  a  resident  of  this  State,  its 
locality  is  established  by  the  Code  which  declares  that  "  for  the 
purpose  of  conferring  jurisdiction  upon  a  Surrogate's  Court,  a 
debt,  owing  to  a  decedent  by  a  resident  of  the  State,  is  regarded 
as  personal  property  situated  within  the  county  where  the  debtor 
or  either  of  two  or  more  joint  debtors  reside;  and  a  debt,  owing 
to  him  by  a  domestic  corporation,  is  regarded  as  personal  prop- 
erty situated  within  the  county  where  the  principal  office  of  the 
corporation  is  situated.  But  the  foregoing  provision  does  not 
apply  to  a  debt  evidenced  by  a  bond,  promissory  note,  or  other 
instrument  for  the  payment  of  money  only,  in  terms  negotiable, 

61  Co.   Civ.   Proc,    §    3343,   subd.    7,  could  be  recovered  in  an  action.     (Co. 

defining  tlie  term  "personal  property"  Civ.  Proc,  §  2514,  subd.  3.)     See  Dea- 

was  repealed  by  L.   1892,   c.  677,  §'  4  pard  v.  Churchill,  53  N.  Y.   192 

(now  Cons.  L.   1909,  c.  27,  §  39),  by  62  Co.  Civ.  Proc,   §  2514,   subd.   13. 

wliich  another  definition  was  given.   A  The  corresponding  definitions  of   real 

"  debt "    includes   every   claim   or   de-  property  are  given  in  the  next  para- 

mand  upon  which  a  money  judgment  graph. 
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or  payable  to  the  bearer  or  holder.  Such  a  debt,  whether  the 
debtor  is  a  resident  or  a  nonresident  of  the  State,  or  a  foreign  or  a 
domestic  government,  State,  county,  public  officer,  association,  or 
corporation,  is,  for  the  purpose  of  so  conferring  jurisdiction,  re- 
garded as  personal  property,  at  the  place  where  the  bond,  note,  or 
other  instrument  is,  either  within  or  without  the  State."  '^^ 

§  146.  Nature  and  locality  of  real  property —  Eeal  property  is, 
in  general,  coextensive  in  meaning  with  lands,  tenements,  and 
hereditaments.**  As  used  in  respect  to  surrogates'  proceedings, 
the  expression  includes  every  estate,  interest  and  right,  legal  or 
equitable,  in  lands,  tenements,  or  hereditaments,  except  those 
which  are  determined  or  extinguished  by  the  death  of  a  person 
seized  or  possessed  thereof,  or  in  any  manner  entitled  thereto, 
and  except  those  which  are  by  law  declared  to  be  assets.*"  As 
regards  the  locality  of  real  property,  it  was  held  under  the  former 
statute,**  giving  the  surrogate  jurisdiction  where  "  any  real  estate 
devised  by  the  testator  "  is  situated  in  his  county,  that  jurisdiction 
depended  not  upon  the  decedent's  ovmership  of  such  property, 
but  upon  his  actual  or  apparent  devise  thereof.*''  But  such  a 
question  cannot  arise  under  the  present  Code,  which,  in  this  in- 
stance, adopts  the  language  of  the  Revised  Statutes.*^ 

The  provision  giving  the  surrogate  jurisdiction  to  grant  pro- 
bate of  the  will  of  a  nonresident  by  reason  of  real  property  being 
situated  in  his  county,  is  important,  chiefly  with  reference  to 
giving  effect  to  the  devises  and  powers  of  sale  relating  to  real 
property  within  the  State,  contained  in  a  will,  in  a  case  where, 
so  far  as  personal  property  is  concerned,  there  is  no  jurisdiction 
to  take  probate  here  ;*^  and  also  in  that  class  of  cases  where,  by 
reason  of  there  being  insufficient  assets,  creditors  must  resort  to 

63  Co.  Civ.  Proc,  §  2478 ;  substan-  to  probate  papers  propounded  as  a 
tially  enacting  what  was  formerly  the  will  of  the  decedent  and  a  codicil 
rule.  See  Kohler  v.  Knapp,  1  Bradf,  thereto ;  but  where  the  petitioner  ia 
241 ;  Ferris  v.  Van  Vechten,  73  N.  Y.  unable  to  produce  or  secure  the  pro- 
113;  Beers  r.  Shannon,  id.  292;  Mat-  duction  of  the  will  as  distinguished 
ter  of  Hopper,  5  Dem.  242.  from  the  codicil,  his  petition  for  pro- 

64  Cons.  L.  1909,  c.  27,  §  40  (form-  bate  of  the  will  upon  proof  of  the 
erly  L.  1892,  c.  677,  §  3,  which  re-  codicil  alone  will  be  dismissed.  (Mat- 
pealcd    subd.    6    of    Co.     Civ.    Proc,  ter  of  Weston,  GO  Misc.  275.) 

§  3343).  66  L.  1837,  c.  460,  §  1,  subd.  5. 

esCo.  Civ.  Proc,   §   2514,   subd.   13.  67Vreeland  v.  McClelland,  1  Bradf. 

The  interest  of  the  decedent  acquired  393. 

Tinder   the  will   of   his   father   in   un-  68  2  R.  S.  220,  §  1,  subd.  1. 

disposed-of  real  estate   situate  in  the  69  See    Young   v.    Brush,    28    N.   Y. 

county   of  New  York   is   sufficient   to  667;     Thorn    v.    Sheil,    15    Abb.    Pr. 

give    the    Surrogate's    Court    therein  (N.  S.)   81. 
jurisdiction  to  entertain  a  proceeding 
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the  real  property  for  the  satisfaction  of  debts.'"'  It  removes 
doubts  and  obscurities  which  existed  under  the  original  enact- 
ments of  which  it  is  a  revision,  but  appears,  as  has  been  already 
intimated,  still  to  leave  open  a  question  which  may  give  rise  to  a 
conilict  of  jurisdiction. 

§  147.  Concurrent  jurisdiction  of  two  or  more  surrogates. —  It  is 

manifest  that  where  jurisdiction  depends  on  the  existence  of  prop- 
erty in  a  county  of  the  State,  two  or  more  surrogates  might,  have 
equal  claim  to  jurisdiction.  The  Code  provides  for  such  a  con- 
tingency, by  establishing  the  rule  that  where  personal  property  of 
a  nonresident  testator  dying  without  the  State,  is  within,  or  after 
his  death  comes  into,  two  or  more  counties,  under  such  circum- 
stances as  to  confer  jurisdiction  to  take  the  probate ;  or  real  prop- 
erty of  any  nonresident  testator  is  situated  in  two  or  more 
counties,  under  the  like  circumstances,  the  Surrogates'  Courts  of 
those  counties  have  concurrent  jurisdiction,  exclusive  of  every 
other  Surrogate's  Court,  to  take  the  proof  of  the  will  and  grant 
letters  thereupon;  but  where  a  petition  for  probate,  or  for  letters 
of  administration,  has  been  duly  filed  in  either  of  the  courts  so 
possessing  concurrent  jurisdiction,  the  jurisdiction  of  that  court 
excludes  that  of  the  other. '''■^ 

ARTICLE  SECOJSTD. 

APPLICATION  FOB  PROBATE^  HOW  AND  BY  WHOM  MABB. 

§'  148.  In  general. —  The  person  who,  it  might  be  supposed, 
would  naturally  take  steps  to  have  a  will  proved',  is  the  executor, 
if  any,  named  therein.  It  is  competent,  however,  for  either  "a 
person  designated  in  a  will  as  executor,  devisee,  or  legatee,  or  any 
other  person  interested  in  the  estate,  or  a  creditor  of  the  decedent, 
or  any  party  to  an  action  brought  or  about  to  be  brought,  and 
interested  in  the  subject  thereof,  in  which  action  the  decedent, 
if  living,  would  be  a  proper  party,"  ^^  to  present  to  the  Surro- 
gate's Court  having  jurisdiction  a  petition  for  the  probate  of  the 
will.  Under  the  definition,''^  given  in  the  Code,  of  a  "  person  in- 
terested," this  enumeration  includes,  besides  the  persons  specifi- 
cally designated,  a  husband  or  wife,  and  those  coming  within  the 

TO  See  Hollister  V.  Hollister,  10  How,  admitted     (Paxton    v.    Patterson,     26 

Pr.  532.  Abb.  N.  C.  389;  s.  c,  sub  nom.  Paxton 

Ti  Co.  Civ.  Proc,  §  2477.     '  v.  Brogan,  35  St.  Eep.  479 ;   12  N.  Y. 

72  Co.   Civ.   Proc,    §   2614.     No  act  Supp.    563);    and    no    lapse    of    time 

of  an  executor,  offering  a  will  for  pro-  however  great  is  a  bar  to  such  right, 

bate,  can  deprive  persons  interested  (Matter  of  Buffy,  127  App.  Div.  174.) 
in  the  estate  of  the  right  to  have  it       73  Co.  Civ.  Proc,  §  2514,  subd.  11. 
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description  of  heirs  and  next  of  kin.  Doubtless,  under  the 
language  of  the  present,  as  under  that  of  the  former  statute,  the 
rule  obtains,  that  any  interest,  or  the  bare  possibility  of  interest, 
is  sufficient  to  entitle  one  to  be  a  party  to  the  proceeding. ''*  A 
person  interested  may  make  the  application  by  a  duly  authorized 
agent;  it  is  not  necessary  that  he  should  apply  personally.^* 
Formerly,  where  a  married  woman  propounded  a  will,  her  hus- 
band was  usually  required  to  join  with  her;  but  now,  married 
women  are  capable  of  receiving  letters  as  though  they  were  single 
women,''^  and  it  is  expressly  declared  that  a  married  woman  prose- 
cutes or  defends  a  special  proceeding  as  if  she  were  single.'^ 

The  term  "  creditor  "  includes  every  person  having  a  claim  or 
demand' against  the  testator,  upon  which  a  judgment  for  a  sum  of 
money  or  directing  the  payment  of  money,  could  be  recovered  in  an 
action,  and  also  any  person  having  a  claim  for  expense  of  ad- 
ministration or  for  funeral  expenses.''* 

§  149.  Presence  of  the  will —  It  is  not  only  the  right,  but  the 
duty  of  one  who  finds  a  will  which  he  is  interested  to  prove,  to 
propound  it  for  probate.'®  The  proponent  need  not,  even  where 
the  will  is  not  lost  or  destroyed,*"  have  the  document  in  his  pos- 
session, or  produce  it  as  a  condition  of  obtaining  a  citation.  Its 
production  can  be  compelled,  at  the  proper  time,  by  a  subpajia 
duces  tecum.^^  The  fact  that  the  instrument  is  inaccessible,  that 
is,  in  another  State  or  country  under  such  circumstances  that  it 
cannot  be  obtained  here,  does  not  necessarily  prevent  its  being 
proved.*^    If  lost  or  destroyed,  it  may  be  proved  either  by  action, 

74  Matter  of  Oreeley,  15  Abb.  (N.  S.)  where  the  testator,  being  a  noninhab- 
393;  Boynton  v.  Laddy,  20  St.  Kep.  itant,  died  out  of  tlie  State,  leaving 
148.    See  other  cases,  ante,  §  98.  assets    in   the   county,    etc.,   and   pro- 

75  Russell  V.  Hartt,  87  N.  Y.  19.  vision  was  made  for  the  taking  of  tes- 

76  L.  1867,  e.  782,  §  2.  timony   by    commissioners    in    foreign 

77  Co.  Civ.  Froc,  §  450.  countries.        Original      probate      was, 

78  Co.  Civ.  Proc,  §  2514,  subd.  3.  therefore,  granted  on  wills^  the  orig- 

79  Matter  of  Griswold,  15  Abb.  Pr.  inals  of  which  were  not  produced. 
299.  And  see  Thorn  v.  Shell,  15  Abb.  ThuS,  a  will  disposing  of  real  and 
Pr.   (N.  S.)   81.  personal   property    in   this   State   was 

80  See  Co.  Civ.  Proc,  §  2621.  executed  in  Scotland,  according  to  the 

81  Co.    Civ.   Proc,    §    2481,   subd.   3.    laws  of  that  country,  and  also  accord- 
82Matter  of  Delaplaine,  5  Dem.  398;    ing   to   the  laws   of   this   State.     The 

19  Abb.  N.  C.  36.  And  this  is  so,  evidence  of  the  subscribing  witnesses 
even  where  there  were  no  subscribing  was  taken  in  Scotland,  by  commis- 
witnesses,  if  the  will  has  been  executed  sioners  appointed  by  the  surrogate 
in  conformity  with  the  laws  of  dece-  here,  and  a  copy  of  the  will  annexed 
dent's  residence.  (lb.)  As  the  stat-  to  the  commission  was  certified  by  the 
ute  (L.  1837,  c.  460,  §  1)  stood  before  commissioners  as  correct.  Held,  that 
tlie  present  Code,  Surrogates'  Courts  the  surrogate  had  jurisdiction  to  ad- 
were  authorized  to  talce  proof  of  the  mit  the  will  to  probate  without  pro- 
last    wills    of    all    deceased    persons,  duction  of  the  original.      (Russell  v. 
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or  by  a  special  proceeding  in  the  Surrogate's  Court.  If  it  has 
been  already  proved  before  a  foreign  tribunal,  it  may  be  recorded 
here  upon  a  duly  exeroplified  copy  of  the  will,  etc. 

§  150.  Foreign  wills. —  The  statute  makes  no  distinction,  in 
respect  to  the  right  to  apply  for  probate,  between  a  domestic  and 
a  foreign  will.*^  In  the  case  of  the  latter,  the  application  is 
usually  made  by  the  foreign  representative,  in  person  or  by  his 
attorney  in  fact.  The  right  of  a  foreign  consul  to  intervene  in  any 
such  proceeding  on  behalf  of  a  member  of  his  nation  not  within 
the  country,  has  been  generally  recognized.**  The  jurisdictional 
facts  existing,  the  court  here  is  not  bound  to  postpone  the  probate 
of  a  foreign  will,  until  the  instrument  has  been  submitted  to  the 
proper  judicial  tribunal  of  the  decedent's  domicile.®^ 

§  151.  Application  by  written  petition The  formalities  of  the 

application  for  proof  of  a  will,  so  far  as  they  are  prescribed  by 
statute,  are  very  simple.  The  application  is  by  petition.  What- 
ever may  have  been  the  former  practice,®®  the  statute  now  recog- 
nizes the  general  rule,®''  that  the  petition  for  probate  must  be  in 
writing  and  duly  verified.®®  The  requisite  form  of  the  allegations 
and  mode  of  verification  are  the  same  as  in  case  of  a  verified 
pleading  in  a  civil  action.®^  The  affidavit  of  verification  may  be 
taken  before  any  officer /authorized  to  administer  oaths  and  affi- 
davits generally.""  Where  the  property  is  small,  and  the  parties 
are  few,  it  has  been  not  unusual  for  them  to  go  before  the  sur- 
rogate together,  jDroduce  the  will,  and  state  the  facts,  in  answer 

Hartt,  87  N.  Y.   19 ;   Spratt  v.  Syms,  83  See  Co.  Civ.  Proc,  §  2705. 
104   App.  Div.   232.)      But  where  the  84  Under    the    most   favored    nation 
will   is   deposited   in    a   court    in   the  clause     in     tlie     treaty    between     the 
District  of  Columbia  by  which  it  was  United    States    and    the   Kingdom    of 
admitted  to  probate,   and   one  of  the  Denmark,    the   Danish    consul    cannot 
witnesses  resides  in  New  York  and  an-  appear  for  an  infant  party  to  a  pro- 
other    in    New    Jersey,    it   cannot    be  ceeding  for  the  probate   of   a  will  so 
proved  by  testimony  taken  on  commis-  as  to  confer  upon  a  Surrogate's  Court 
sion.      (Matter   of   Weston,    60   Misc.  in  this  State  jurisdiction  of  such  in- 
279.)      And  where   resort   to   proof  of  fant    party    without    the    issuing    and^ 
handwriting,   under    §   2620,  is  neces-  service    of    a    citation.       (Matter    of 
sary,   the  surrogate  has   no  power  to  Peterson,  51  Misc.  367.) 
admit  to  probate  the  will  of  a  resident  83  Booth  v.  Timoney,  3  Dem.  416. 
decedent  which  had  been  probated  in  86  Soe  Smith  v.  Remington,  42  Barb, 
another    State,    and   therefore    cannot  75 ;   Wright  v.  Fleming,   19  Hun,  370. 
be   produced   and   filed    in   th«   surro-  S7  See    Foster    v.    Wilber,    1    Paige, 
gate's    office,   but   such   will   must   be  537. 

established  by  an  action  as  authorized  88  Co.  Civ.  Froc,  §  2614. 

bv  §  1801.      (Matter  of  Law,  80  Anp.  89  See    Co.    Civ.    Proc,    §§    523-526 

Div.   73 ;    80  N.  Y.   Supp.   410 ;   aff'd. .  and  2534. 

175  N.  Y.  471.)  80  Co.  Civ.  Proc,  §  842. 
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to  inquiries  addressed  to  them;  and  in  sucli  case,  if  no  objection 
appeared,  the  surrogate  would  proceed  at  once  to  take  proof  of 
the  will,  the  citation  sometimes  being  dispensed  with,  on  the 
ground  of  a  personal  appearance  of  all  parties  in  interest.*^ 

Under  the  present  Code  it  is  believed  that  the  provision  for  a 
verified  written  petition  for  probate  is  compulsory;  for  although 
its  language  is  that  the  proponent  "  may  present  "  such  a  petition, 
the  permissive  form  of  the  expression  appears  to  be,  owing  to  the 
main  purpose  of  the  section,  to  confer  upon  the  persons  specified 
the  right  to  apply  for  probate;  and  no  other  method  of  invoking 
the  jurisdiction  of  the  court  is  prescribed.  And  suah,  indeed, 
has  been  the  general  and  orderly  course  of  practice.  On  the 
other  hand,  if  the  petition  shows  that  there  are  no  persons  entitled, 
under  the  statute,  to  be  cited,  or  if  the  parties  interested  have 
waived  issue  and  service,^^  a  prayer  for  a  citation  and  the  citation 
itself  are  needless  formalities ;  so  that  the  ruling  above  cited 
may  be  expected  to  be  held  still  applicable,  notwithstanding  the 
mandatory  language  of  the  Code,  viz.,  that,  "  upon  the  presenta- 
tion of  such  a  petition,  the  surrogate  must  issue  a  citation 
accordingly." 

§  152.  Contents  of  the  petition —  The  requirements  of  the  Code, 
as  to  the  contents  of  the  petition,  are  briefly  that  it  describe  the 
will,  set  forth  the  facts  upon  which  the  jurisdiction  of  the  court 
to  grant  probate  thereof  depends,  and  pray  that  the  will  may  be 
proved,  and  that  the  persons  specified  in  the  statute  as  entitled  to 
citation  may  be  cited  to  attend  the  probate  thereof.®^  Under  the 
head  of  a  description  of  the  will,  the  petition  should  show  whether 
it  is  oral  or  nuncupative ;  and  whether  it  relates  to  real  or  personal 
property,  or  both.  It  is  usual,  if  the  will  relates  to  real  estate, 
though  this  is  not  essential,  to  state  facts  showing  the  competency 
of  the  testator  to  hold  and  convey  land  —  as  that  he  was  of  full 
age,  also  that  he  was  a  citizen  of  the  United  States,  etc.  As  to 
the  jurisdictional  facts,  the  allegations  will  naturally  vary  for 
different  cases.  Where  the  will  is  executed  "  as  prescribed  by 
the  laws  of  the  State,"  ^*  and  the  testator  "  was  at  the  time  of 
his  death  a  resident  of  "  the  surrogate's  county,  an  averment  of 
such  residence,  and  of  the  time  and  place  of  his  death,  is  all  that 

91  Pee    Everts   v.    Everts,    62    Barb,    service    of    a    citation.       (Matter    of 
577:  Bailey  v.  Stewart,  2  Rcdf.  212.        Gregory,  13  Misc.  363;  35  N.  Y   Supp. 

92  See    §    84,    ante.      Prior    to    the    105.) 

amendment  of  §  2528  (L.  1896,  c.  570)  93  Co.  Civ.  Proc,  5  2614. 

it  was  held  by  the_^surrogate  of  New  94  See    Cons.   L.    1909,    e.    18,    §    23 

York  county  that  a  waiver  could  not  (formerly  Co.  Civ.  Proc,  §  2611). 
be  accepted  in  lieu  of  the  issue   and 
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is  required.  In  other  cases,  the  existence  and  locality  of  personal 
or  real  property  must  be  shown  j  and  a  statement  of  the  place  of 
execution  of  the  will  may  be  material.^^ 

The  petition  should  also  set  forth  the  name  and  residence  of 
every  person  who  is  entitled  to  be  cited  on  the  probate,  e.  g.,  each 
of  the  heirs,  or  each  of  the  next  of  kin^'^  (including  adopted  chil- 
dren),^'^  or  both,  according  to  whether  the  will  is  sought  to  be 
proved  as  one  of  real  or  personal  property,  or  both,  and  the  hus- 
band or  the  wife  of  the  testator,  unless  the  existence  of  some  of 
them  is  unknown,  or  the  name  or  part  of  the  name,  or  residence 
of  one  or  more  of  them  cannot,  after  diligent  inquiry,  be  ascer- 
tained by  the  petitioner,  in  which  case  those  facts  must  be 
alleged.^^  If  any  of  those  persons  are  infants,  that  fact,  and  the 
name,  age,  and  residence  of  each  infant  should  also  be  stated. 
The  petition  closes  with  a  prayer  for  probate  and  for  a  citation,  as 
prescribed  in  the  statute.  It  is  customary  for  surrogates  to  have 
printed  forms  of  petition,  and  it  is  suggested  that  these  be  used 
by  the  practitioner  whenever  available. 

It  is  obvious,  that  in  order  to  make  a  probate  decree  conclusive, 
great  care  is  to  be  observed  that  all  persons  who  may  possibly  have 
an  interest  should  be  cited. ^® 

§  153.  Will  in  foreign  language —  Where  the  will  is  vn-itten  in 
a  foreign  language,  it  may  be  offered  for  probate  in  that  language, 
with  OT  without  a  translation  thereof  annexed ;  but,  before  decree, 
it  is  the  duty  of  the  court  to  translate  it  into  English,  to  ascer- 
tain its  meaning,  and  to  see  that  the  proper  parties  have  been 
cited.  The  translation  is  to  be  treated  as  a  part  of  the  decree 
admitting  the  will  to  probate,  and  is  unassailable  collaterally  like 
the  rest  of  the  decree.-^ 

§"154.  Duplicate  and  mutual  wills — Where  a  will  is  executed  in 
duplicate,  although  each  duplicate  may  be  said  to  be  a  part  of  the 
will,  in  the  sense  that  it  is  not  a  separate  will,  jet  from  the  nature 


85  Id.  98  Co.  Civ.  Proc,  §§  2518,  2523. 

96  The  question  as  to  who  are  the  89  In  Matter  of  Dates  (35  St.  Rep. 
heirs-at-law  and  next  of  Icin  of  a  de-  338 ;  12  N.  Y.  Supp.  205 ) ,  an  infant 
ceased  person  is  to  be  determined  by  grandchild  of  the  testator  was  not 
the  Statutes  of  Descent  and  Distribu-  cited  to  appear  at  the  probate  of  his 
tion,  contained  in  the  Decedent  Estate  will  and  codicil,  the  latter  of  which. 
Law.  (Cons.  L.  1909,  c.  18,  §§  SO-  giving  a  life  estate  only  to  testator's 
103.)  See  §§  92,  93,  ante;  and  see  children,  was  rejected.  Held,  that  the 
Co.  Civ.  Proc,  §  2514,  subd.  12.  interests   of  the   grandchild  were  not 

97  Matter  of  Gregory,  13  Misc.  363;  concluded  by  the  decision. 

35  N.  Y.  Supp.  105.  1  Caulfield  v.  Sullivan,  85  N.  Y.  153. 
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of  tlie  case,  each  duplicate  is  a  complete  will  in  itself,  since  each 
is  an  original.  On  the  probate  of  a  will  executed  in  duplicate, 
the  petition  should  deserihe  the  will  as  so  executed,  and  the  part 
kept  by  the  testator  must  be  produced  or  accounted  for,  as,  in  case 
it  cannot  be  found,  a  presumption  arises  that  the  testator  has  de- 
stroyed it  with  the  intention  of  revoking  his  will.^  A  conjoint  or 
mutual  will  is  valid,  and  may  be  proved  on  the  death  of  either 
party.^ 

§  154a.  Supplemental  petition ;  intervention  of  parties. —  In  case 
the  name  of  any  person  entitled  to  be  cited  has  been  omitted  in 
the  original  petition,  a  supplemental  petition  may  be  filed  at  any 


2  Williams  on  Exrs.  158.  Eitlier  of 
two  duplicate  wills  may  be  proved 
without  the  other.  (Grossman  v. 
Crossman,  95  N.  Y.  145.)  The  fact 
that  the  subscribing  witnesses  did  not, 
when  attesting  the  will,  read  or  com- 
pare the  duplicates,  but  relied  on  the 
testator's  statement  that  they  were 
such;  does  not  prevent  the  probate  of 
the  will.  (Eoehe  v.  Nason,  105  App. 
Div.  256;  aff'd,  185  N.  Y.  128.)  In 
that  case  (185  N.  Y.  128)  it  was  also 
held  that  where  one  of  the  dupli- 
cates was  received  in  evidence,  an  ob- 
jection by  the  defendants  to  the  intro- 
duction in  evidence  of  the  other  dupli- 
cate, and  its  withdrawal  by  the  plain- 
tiff, precluded  the  defendant  from  in- 
sisting that  the  proof  was  Insufficient 
to  establish  the  identity  of  the  two 
instruments.  Upon  a  petition  for 
probate  of  a  will  executed  in  dupli- 
cate, one  of  the  two  originals  being 
shown  to  have  been  destroyed  by 
the  maker,  animo  revocandi,  and  there 
being  no  proof  that  the  other  was 
in  her  possession  at  any  time  after 
its  execution,  though  it  did  not  ap- 
pear but  that  it  was  still  intact; 
held,  that  a  decree  might  be  entered 
denying  the  application.  (Asinari  v. 
Bangs,  3  Dem.  385.)  And  see  Biggs 
V.  Angus,  id.  93.  The  nonpresentment 
of  both  duplicates  is  not  a  ground 
for  revoking  the  probate  of  the  will, 
where  both  are  subsequently  produced. 
At  most  the  probate  was  irregular. 
(Matter    of    Crossman,    3    Civ.    Proc. 

Hep.  65;  aff'd,  30  Hun,  385;  95  N.  Y. 
145.) 

3  Matter  of  Raupp,  10  Misc.  300; 
31  N.  Y.  Supp.  '680.  A  mutual  will 
executed  by  husband  and  wife,  devis- 
ing   reciprocally    to    each    other,     ia 


valid.  Such  an  instrument  operates 
as  the  separate  will  of  whichsoever 
dies  first.  (Matter  of  Diez,  50  N.  Y. 
88;  Ex  p.  Day,  1  Bradf.  476,  and 
cases  cited. )  And  see  Ex  p.  McCor- 
mick,  2  Bradf.  169.  As  to  effect  of 
wills  made  by  father  and  son  with 
reference  to  each  other,  and  of  a  re- 
lease by  the  father  to  the  executors 
of  the  son,  in  a  peculiar  case,  see 
Wood  V.  Vandenburgh,  6  Paige,  277. 
In  order  to  make  a  mutual  will,  it 
must  be  made  under  an  agreement 
that  the  survivor  shall  be  entitled  to 
the  other's  property.  (Drischler  v. 
Van  Den  Henden,  49  Super.  Ct. 
[J.  &  8.]  508.)  Two  parties  may 
agree  between  themselves  to  execute 
mutual  and  reciprocal  wills,  which, 
though  remaining  revocable  upon 
notice  being  given  by  either  of  an  in- 
tention to  revoke,  become,  upon  the 
death  of  one,  fixed  obligations,  of 
which  equity  will  assume  the  enforce- 
ment, if  attempted  to  be  impaired  by 
subsequent  testamentary  provisions  on 
the  part  of  the  survivor.  (Edson  v. 
Parsons,  155  N".  Y.  555;  50  N.  E.  265; 
Everdell  v.  Hill,  27  Misc.  285 ;  58  N.  Y. 
Supp.  447.)  See  Martin  v.  Hillen, 
142  N.  Y.  140;  58  St.  Rep.  617;  Her- 
rick  V.  Snyder,  27  Misc.  462;  59  N.  Y. 
Supp.  229.  Although  mutual  wills 
were  made  by  three  brothers  with  the 
understanding  that  they  should  re- 
main operative  only  while  all  of  them 
rema.ined  unmarried,  the  subsequent 
marriage  of  two  brothers  did  not  re- 
voke the  will  of  the  third,  who  died 
unmarried.  A  valid  will  can  only  be 
revoked  in  the  ways  prescribed  by 
the  statute.  (Matter  of  Goldsticker, 
123  App.  Div.  474;  aff'd,  192  N.  Y.  35.) 
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time  on  discovering  the  omission,  and  a  new  citation  issued  to 
bring  him  into  court ;  the  parties  already  cited  need  not  again  be 
served  with  the  citation.*  The  statute  provides  that  "  any  per- 
son, although  not  cited,  who  is  named  as  a  devisee  or  legatee,  in 
the  will  propounded,  or  as  executor,  trustee,  devisee,  or  legatee, 
in  any  other  paper,  purporting  to  be  a  will  of  the  decedent,  or 
who  is  otherwise  interested  in  sustaining  or  defeating  the  will,, 
may  appear,  and,  at  his  election,  support  or  oppose  the  applica- 
tion. A  person  so  appearing  becomes  a  party  to  the  special  pro- 
ceeding." But  this  provision  is  declared  not  to  affect  the  right 
or  interest  of  such  person,  unless  he  becomes  a  party.'  In  order, 
therefore,  to  conclude  a  third  party,  it  is  well,  though  not  neces- 
sary, to  enter  a  formal  order,  making  him  a  party  to  the  pending 
proceeding.  The  trial  of  issues  raised  by  parties  opposing  th& 
probate  of  a  will,  can  only  be  had  in  an  independent  proceeding. 
It  cannot  be  had,  for  instance,  upon  an  application  by  the  tem- 
porary administrator  of  decedent's  estate  for  leave  to  discharge 
certain  items  of  alleged  indebtedness.® 

§  155.  Consolidating  proceedings — Where  two  instruments  are 
propounded  by  different  parties,  the  several  applications  for  pro- 
bate will  be  .consolidated  and  tried  together  as  one  proceeding.''^ 
So,  where  an  alleged  codicil  is  produced  by  persons  intervening; 
for  their  interest,  but  who  were  not  cited.® 

§  156.  Withdrawal  of  petition  for  probate When  once  a  will  has 

been  produced  in  court  —  and  the  parties  cited  — ■  the  proponents 
may  not  withdraw  it  from  the  files,  nor  by  such  means  procure 
its  probate.^  Although  no  act  of  an  executor  propounding  a  will 
for  probate  can  deprive  a  person  interested  under  it  of  the  right 
to  have  the  will  admitted,  on  due  proof,-^"  it  does  not  follow  that 
in  a  proper  case  the  court  will  not  grant  leave  to  withdraw  a  peti- 

4  See  ante,  §  107.     Merritt  v.  Jack-  Co.    Civ.   Proc,    §    2617,   in    a   subse- 

son,  2  Dem.  214;  Matter  of  Crumb,  6  quent  proceeding  here  for  the  probate 

id.  478;  Matter  of  Ellis,  22  St.  Rep.  of  an  alleged  will  of  the  decedent  and 

77;  Matter  of  Odell,  1  Misc.  390.  is  entitled   to   intervene  in  such  pro- 

B  Co.   Civ.  Proc,   §  2617.     See  Laf-  ceeding  and  oppose  the  probate  of  such 

fcrty  V.  Lafferty,  5  Redf.  326.     To  in-  will.      (Matter   of   Davis,    182   N.    Y. 

tervene  in   probate   proceedings,   as   a  468.) 

beneficiary  under  a  former  will,  such  6  Mason  v.  Williams,  3  Dem.  285. 

will  must  either  have  been  in  existence  7  Van   Wert   v.    Benedict,    1    Bradf. 

when  decedent  died,  or  must  have  been  114. 

lost   or   destroyed   without   decedent's  8  Carle  v.  Underbill,  3  Bradf.  101. 

procurement.      (Hamersley    v.     Lock-  9Hoyt    v.    Jackson,    2    Dem.    443  j 

man,  2  Dem.  524.)      The   administra-  Raven  v.  Norton,  id.  110. 

tor    of    a    deceased    resident    of    this  lO  Paxton  v.  Patterson,  26  Abb.  N.  C. 

State,  appointed  by  a  court  of  a  for-  389;  12  N.  Y.  Supp.  562. 
eign  State  is   a  proper  party,   under 
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tion  for  probate,  on  objections  filed. ^^  If  all  the  parties  cited, 
being  of  full  age,  should  ask  that  the  proceeding  be  dismissed,  no 
one  appearing  in  support  of  the  will,  it  would  be  the  duty  of  the 
surrogate  to  dismiss  the  proceeding.  The  same  result  would  be 
produced  if  all  the  parties  cited  should  formally  admit  that  the 
will  was  not  legally  executed,  or  that  the  testator  was  incompetent ; 
and  the  same  may  be  said  of  a  case  where  sufficient  proof  of  those 
facts  was  introduced  at  the  instance  of  one  whom  a  rejection  of 
the  will  would  not  benefit. ^^  But  so  long  as  any  person  cited  is 
before  the  surrogate  in  support  of  the  will,  he  has  no  right,  upon 
the  motion  of  any  other  party,  arbitrarily  to  arrest  or  dismiss  the 
proceeding. -^^  It  follows  that  after  the  petition  for  the  probate  of 
a  will  is  filed  with  the  surrogate,  and  the  proper  parties  cited  can 
become  actors,  any  of  them  can  contest  and  produce  witnesses  in 
opposition  to  probate,  and  any  can  offer  witnesses  in  support  of 
the  will  and  cross-examine  those  called  in  opposition.''^* 

AKTICLE  THIRD. 

THE    CITATION    AND    ITS    SERVICE. 

§  157.  Classes  of  persons  to  be  cited — We  have  already,  in  the 
chapter  on  Parties,  treated  generally  of  parties  to  special  pro- 
ceedings in  Surrogates'  Courts,  but  it  will  be  proper  to  refer,  in 
this  place,  to  the  rules  relating  especially  to  a  proceeding  for 
probate.-^^  Those  who  are  entitled  to  be  cited  to  attend  the  pro- 
bate of  a  will  are :  "  1.  If  the  will  relates  exclusively  to  real 
property,  the  husband,  or  wife,  if  any,  and  all  the  heirs  of  the 
testator.  2.  If  the  will  relates  exclusively  to  personal  property, 
tbe  husband  or  wife,  if  any,  and  all  the  next  of  kin  of  the  testator. 
3.  If  the  will  relates  to  both  real  and  personal  property,  the  hus- 
band or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of  kin  of 
the  testator.    4.  Any  person  designated  in  the  will  as  executor."  ^* 

nHeermans  v.  Hill,  2  Hun,  409;  4  18  Co.   Civ.   Proc,    §    2615,   substan- 

Sup.  Ct.   (T.  &  C.)   602.  tially  restoring  the  provisions  of  the 

12  Matter  of  Long,  43  Misc.  560;  89  statute  as  it  existed  prior  to  L.  1892, 
N.  Y.  Supp.  555.  c.   627,  which   required   a  citation   to 

13  Matter  of  Xiasak,  131  N.  Y.  624;  all  persons  interested  in  the  will,  as 
43  St.  Rep.  101.  legatees,   devisees,  etc.      The   interests 

14  Matter  of  Lasak,  supra.  of  those  persons  are  now  protected  by 

15  Upon  an  application  for  probate  section  2617,  as  amended  1894,  re- 
of  memoranda  of  names  of  legatees  re-  quiring  notice  of  the  hearing  of  ob- 
ferred  to  in  a  will  previously  pro-  jections  to  probate  to  be  served  on 
bated,  the  same  parties  should  be  cited  them.  See  §  162,  post.  See  also  L. 
as  if  the  question  had  risen  at  the  1894,  c.  731  (now  Co.  Civ.  Proc, 
time    of    the     probate    of    the    will.  §  2705),  and  §§  92,  93,  ante. 

(Dyer  v.  Erring,  2  Dem.  160.) 


§§  158,  159.  The  Probate  of  Wills.  122 

The  first  siibdivision  looks  to  the  protection  of  the  husband's  pos- 
sible estate  by  the  curtesy."  A  widow's  dower  cannot,  of  course, 
be  impaired  by  her  husband's  will. 

§  158.  Public  administrator  and  attorney-general. — Where  the 
surrogate  is  unable  to  ascertain,  to  his  satisfaction,  whether  the 
decedent  left  surviving  him  any  person  who  would  be  entitled  to 
the  property  affected  by  the  will,  if  the  decedent  had  died  in- 
testate, the  citation  must  be  directed,  where  the  will  relates  to 
real  property,  to  the  attorney-general ;  where  it  relates  to  personal 
property,  to  the  public  administrator,  who  would  have  been 
entitled  to  administration  if  the  decedent  had  died  intestate.-'^ 

§  159.  Service  of  citation —  The  rule  governing  the  manner  and 
proof  of  its  service  and  the  general  requisites,  as  to  form  and  con- 
tents of  a  citation,  are  detailed  on  a  previous  page.-^**  In  addition 
to  the  requirements  common  to  all  citations,  viz.,  that  the  names 
of  all  the  persons  to  be  cited,  so  far  as  they  can  be  ascertained, 
must  be  contained  therein,  etc.,  the  Code  provides  that  the  citation, 
to  attend  the  probate  of  a  will  must  set  forth  the  name  of  the 
decedent,  and  that  of  the  person  by  whom  the  will  is  propounded ; 
and  must  state  whether  the  will  relates,  or  purports  to  relate,  ex- 
clusively to  real  property,  or  personal  property,  or  to  both;  and 
where  the  will  propounded  was  nuncupative,  the  fact  must  be 
stated  in  the  citation.^"  Personal  service  of  the  citation  is  made 
by  delivering  a  copy.  It  is  not  necessary  to  exhibit  the  original.^^ 
On  or  before  the  return  day,  the  original,  with  proof  of  due 
service,  should  be  left  in  the  surrogate's  office.  It  is  no  objection 
that  the  service  was  made  by  an  executor  or  legatee  named  in  the 
will.^^  If  any  of  the  parties  cited  are  infants,  or  otherwise  in- 
capable, the  surrogate  will  appoint  a  guardian,  ad  litem  for  the 
protection  of  their  interests.  This  is  necessary,  whether  there  is 
a  contest  over  the  will  or  not.  The  steps  necessary  for  such 
appointment  are  stated  in  the  chapter  on  Parties. 

17  See  Hatfield  v.  Sneden,  54  N.  Y.  to  proof  of  service,  Co.  Civ.  Proc, 
280.  §  2532;   §  76,  ante;  as  to  appearance 

18  Co.  Civ.  Proc,  §  2616,  adopting  as  a  substitute  for  service,  Id.,  §  2528 ; 
the  rule  laid  down  in  Gombault  v.  §  84,  ante;  as  to  a  supplemental  citav- 
Fublic  Administrator,  4  Bradf.  226.  tion,  Id.,  §  2481,  subd.  2;  §  107,  onte; 
A  public  administrator  appointed  in  as  to  appointment  of  special  guardian 
another  State  to  administer  the  assets  for  infant  parties,  Id.,  §  2530;  §  108, 
of  decedent  located  there,  may  oppose  ante. 

the  probate  of  a  will  which  makes  no  21  The  surrogate's  rules  in  Nevr  York 

disposition  of  property,  but  simply  ap-  county  do  not  require  a  copy  of  the 

points  an  executor   thereof.      (Matter  petition  to  be  served  with  the  citation 

of  Davis,  45  Misc.  306.)  (Rule  III).     See  ante,  §  76,  note. 

19  See  ante,  §  73  et  seq.  22  Co.  Civ.  Proc,  §  2520 ;  Wetmore 

20  Co.   Civ.   Proc,   §   2616.     See,   as  v.  Parker,  52  N.  Y.  450. 
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TITLE  FOURTH. 

PEOOF    OF    WILLS. 

AETICLE  FIRST. 

UNCONTESTED  AND  CONTESTED  PEOBATE. 

§  160.  Uncontested  probate. —  The  court  having  acquired  juris- 
diction of  the  parties,  the  further  steps  to  be  taken  toward  the 
proof  of  the  will  are  governed  by  the  fact  whether  or  not  the  pro- 
bate is  contested.  In  case  no  objections  have  been  filed  against  the 
probate,  and  there  is  no  demand  on  the  part  of  any  of  the  parties 
in  interest  for  an  oral  examination  of  the  subscribing  witnesses, 
the  practice,  in  an  ordinary  case  of  a  written  will,  is  to  take  the 
affidavit  of  each  su'bs'cribing  witness,  sworn  to  before  the  surro- 
gate or  one  of  his  clerks,  to  the  effect  that  the  witness  was  ac- 
quainted with  the  decedent  in  his  lifetime ;  that  he  was  present  as 
a  witness  and  the  decedent  subscribed  the  paper  propounded  and 
now  shown  witness,  dated,  etc.,  purporting  to  be  the  last  will  and 
testament  of,  etc. ;  that,  at  the  time  of  making  such  subscription, 
the  decedent  declared  the  said  instrument  to  be  his  last  will  and 
testament,  and  requested  the  deponent  to  sign  his  name  as  a  wit- 
ness thereto,  which  deponent  thereupon  did ;  that  the  decedent 
was  a  citizen  of  the  United  States,  of  full  age,  of  sound  mind  and 
memory,  in  all  respects  competent  to  devise  real  estate,  and  not 
under  restraint ;  and  that  the  deponent  saw  the  other  witnesses 
(naming  them)  sign  their  names  as  witnesses,  in  the  presence, 
and  at  the  request,  of  the  decedent.  The  affidavits  being  duly 
verified  and  filed,  together  with  the  will,  letters  forthwith  issue 
to  the  executors  named,  or,  in  case  of  their  renunciation,  to  the 
persons  next  entitled.  An  oral  examination  of  'the  witnesses  is 
had  only  in  case  it  is  required  by  some  party  in  interest.  How- 
ever takeu,  "  the  proofs  must  be  reduced  to  writing."  ^^  There 
would  seem  to  be  no  legal  objection  to  such  deposition  being 
sworn  to  before  one  of  the  clerks  of  the  office  authorized  to  ad- 
minister oaths,  as  is  usually  done,  although  the  language  of  the 
statute  is  explicit,  that  the  surrogate  must  "  cause  the  witnesses 
to  be  exanained  before  him."  ^*    The  acting  upon  the  proofs  taken 

23  Co.  Civ.  Proc,  §  2618.  may  appoint  an  assistant  to  take  tes- 

2-t  Co.  Civ.  Proc,  §  2618.   By  section  timony  in  the  case  of  a  probate  con- 

2510  the  clerks  in  the  counties  of  New  test,  and  such  assistant  has  power  to 

York  and  Kings  have  power  to   take  rule    upon    the    admissibility    of    evi- 

such  depositions.     Under  L.    1887,   c.  denee.      (Matter  of  Allemann,   1   Con- 

701,  the  surrogate  of  New  York  county  noly,  441;  22  St.  Rep.  885.) 
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whether  by  afBdavit  or  othemise, —  that  is,  the  admission  of  the 
will  to  probate, —  is  of  course  a  judicial  function  which  cannot  be 
delegated.^"  As  regards  the  form  of  the  examination,  the  lan- 
guage, that  two,  at  least,  of  the  witnesses  must  be  "  produced  and 
examined,  if  so  many  are  within  the  State,  and  competent  and 
able  to  testify/'  would  seem  to  imply  that  the  examination  should 
be  oral  in  all  cases.  A  party  in  interest  desiring  an  oral  examina- 
tion of  the  subscribing  witness,  may  demand  it  without  filing  a 
formal  answer  to  the  petition  for  probate. 

§  161.  Contested  probate —  If,  upon  the  return  day  of  the  cita- 
tion, any  person  desires  to  contest  the  validity  of  the  will,  he  must 
present  his  grounds  of  objection  in  writing.  No  particular  form 
is  prescribed  by  statute  for  the  presentation  of  such  objections, 
and  the  courts  have  permitted  the  most  general  and  indefinite 
allegations  to  be  presented  as  a  basis  of  contest,  resulting  too 
frequently  in  a  confused  and  disorderly  trial,  with  accumulations 
of  irrelevant  and  redundant  testimony.  It  is,  in  every  case,  the 
better  practice  for  the  contestant  to  formulate  his  grounds  of  ob- 
jection on  the  principles  of  pleading  in  civil  actions.  If,  in  the 
course  of  the  trial,  it  should  appear  that  he  has  not  covered  every 
ground  of  objection,  he  may  have  leave  to  amend  his  answer  in 
that  regard.  There  is  no  doubt,  we  think,  that  the  surrogate  may 
require  definiteness  and  certainty,  in  the  allegations  filed  by  the 
contestant,  so  as  to  settle  the  precise  issues  to  be  presented  for 
trial.  He  is,  indeed,  expressly  authorized  at  any  time,  at  the  com- 
mencement or  in  the  course  of  a  prciceeding,  to  "  require  a  party 
to  file  a  written  petition  or  answer  containing  a  plain  and  concise 
statement  of  the  facts  constituting  his  claim,  objection  or  defense, 
and  a  demand  of  the  decree,  order,  or  other  relief,  to  which  he 
supposes  himself  to  be  entitled,"  ^®  and  there  can  be  no  doubt  that 
he  has  a  discretion  to  control  the  introduction  of  evidence  in  con- 
formity thereto. 

§  162.   Notice  of  hearing  of  objections In  order  that  the  rights 

of  persons  named  in  the  will,  upon  whom  a  copy  of  the  citation 
is  not  required  to  be  served,  may  be  protected,  the  statute  pro- 
rides  that  "  in  case  the  vsdll  propounded  for  probate  is  opposed, 

25  Eoderigas  v.  East  Riv.  Sav.  Inst.,  a  contestant  flies  his  objections  after 
76  N.  y.  310.  witnesses   are  examined,   their  exami- 

26  Co.  Civ.  Proc,  §  2533.  It  is  not  nation  is  not  thereby  invalidated,  nor 
necessary  that  copies  be  served  upon  can  the  proponent  be  compelled  to  re- 
the  proponents  or  their  attorneys,  call  them.  (Downey  v.  Downey,  16 
The  filing  operates  as  a  caveat.  Where  Hun,  482.) 
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due  and  timely  notice  of  the  hearing  of  the  objections  to  the  will 
shall  be  given,  in  such  manner  as  the  surrogate  shall  direct,  to  all 
persons  in  being,  who  would  take  any  interest  in  any  property 
iTuder  the  provisions  of  the  will,  and  to  the  executor  or  executors, 
trustee  or  trustees  named  therein,  if  any,  who  have  not  appeared 
in  the  proceeding."  ^^ 

§  163.   Hearing  and  determination  of  allegations  against  probate. 

—  Xot  every  person  who  fancies  himself  possessed  of  an  interest  in 
the  estate,  can  be  heard  to  oppose  the  probate  of  a  will  by  which 
such  estate  is  passed ;  nor  can  a  i^roponent,  by  naming  a  person  in 
the  petition,  give  that  person  a  status  as  contestant,  where  such 
relation  does  not  exist. ^^  Thus,  persons  whose  sole  rights'  are 
those  of  legatees  and  devisees  under  a  will  properly  rejected  on 
probate  have  no  standing  to  object  to  the  probate  of  a  prior  will.^^ 
It  has  been  said  that  the  question  of  the  contestant's  interest  may, 
and  ought  to  be,  determined  before  testimony  is  taken  as  to  the 
factum  of  the  will.^"  A  statement  of  the  various  questions  which 
are  likely  to  confront  the  surrogate,  and  the  principles  upon  which 
they  should  be  determined,  are  treated  of  in  other  parts  of  this 
work,  but  in  this  connection,  we  should  point  out  the  statutory  re- 
quirement, that  "  the  surrogate  must  inquire  particularly  into  all 
the  facts  and  circumstances,  and  must  be  satisfied  of  the  genuine- 
ness of  the  will  and  the  validity  of  its  execution,"  before  admitting 
it  to  probate.^-*-     This  duty  is  to  be  discharged,  irrespectively  of 

27  Co.  Civ.  Proc,  §  2617.  The  de-  and  a  deceased  brother  of  the  con- 
cree  in  the  proceeding  does  not  afifect  testant  to  the  effect  that  contestant 
the  right  or  interest  of  any  such  per-  was  the  son  of  a  brother  of  decedent's 
son  unless  he  is  so  notified.  (lb.)  wife  are  competent  upon  the  question 
Thi.s  clause  must,  of  course,  be  taken  of  contestant's  relationship  to  the  de- 
to  refer  to  a  decree  adverse  to  the  in-  ceased,  and  his  consequent  right  to 
terest  of  such  person.  See  Cook  v.  contest  the  will.  (Matter  of  Fail,  50 
White,   43   App.   Div.   388;    60   N.   Y.  Misc.  217.) 

Supp.  153;  167  N.  Y.  588.  3i  Co.  Civ.  Froc,  §  2622.     See  Mat- 

28  Matter  of  Hamilton,  76  Hun,  200 ;  ter  of  Boardman,  20  :Nr.  Y.  Supp.  60. 
27  X.  Y.  Supp.  813.  In  Matter  of  FoUett   (N.  Y.  Law  J., 

29  Matter  of  Gaines,  84  Hun,  520;  April  27,  1891)  no  allegations  were 
32  N.  Y.  Supp.  398.  But  a  judgment  filed  against  the  will,  but  the  circum- 
creditor  of  a  devisee  under  a  will  may  stances  attending  its  execution  were 
contest  a  codicil  which  supersedes  the  "  such  as  make  it  necessary  for  the 
will.  (Matter  of  Coryell,  4  App.  Div.  surrogate,  of  his  own  motion,  to  in- 
429;  39  N.  Y.  Supp.  508.)  A  public  vestigate  the  facts."  (Ransom,  S.) 
administrator  though  appointed  by  a  See  Matter  of  Way,  6  Misc.  484;  27 
foreign  court  may  contest  a  will  which  N".  Y.  Supp.  235. 

contains    no    disposition    of    property  Where  the  surrogate  is  satisfied  that 

but     simply     appoints     an     executor  testator   had   not   mental   capacity   to 

thereof.      (Matter  of  Davis,  45   Misc.  make  a  will,  and  that  the  instrument 

306.)  offered   for   probate  was    obtained  by 

30  Matter  of  Hamilton,  supra.  But  fraud  and  undue  influence,  he  has  the 
see  §§  98,  104  and  133,  ante.  The  right  and  it  is  his  duty  to  wholly  re- 
declarations of  the  deceased,  his  wife  fuse    probate,    even    though    the  "con- 


§  164.  The  Probate  of  Wills.  126 

the  form  or  character  of  the  objections  filed;  so  that,  in  view  of 
the  nature  of  the  proceeding  and  the  peculiar  functions  of  the 
court,  strict  rules  as  to  forms  of  pleading  and  relevancy  of  evi- 
dence are  inapplicable.  So  far  at  least  as  regards  matters  relating 
to  the  probate  of  testaments  and  the  administration  of  the  estates 
of  deceased  persons,  the  surrogate  proceeds  in  conformity  with 
prescription  and  established  usage,  except  as  modified  from  time 
to  time  by  statutory  regulations,  and  in  a  case  where  the  statute 
prescribes  no  particular  method  of  proceeding,  he  follows  the  prac- 
tice of  the  English  ecclesiastical  courts  in  testamentary  matters.^^ 

§  164,  Jury  trials  in  probate  cases. —  The  Code  provides  for  the 
trial  of  issues  of  fact  by  a  jury  in  probate  cases.  First.  Where 
on  appeal  from  a  Surrogate's  Court,  its  decree,  admitting  a  will 
to  probate  or  revoking  the  pr6bate,  is  reversed  or  modified  upon 
a  question  of  fact,  the  appellate  court  must  direct  a  trial  by  jury 
of  the  material  questions  of  fact  arising  upon  the  issues  between 
the  parties.^^  The  order  must  state  the  questions  of  fact  to  be 
tried,  and  must  direct  the  trial  to  take  place  either  at  a  Trial  Term 
of  the  Supreme  Court,  or  in  the  County  Court  of  the  county  of 
the  surrogate.  Second.  The  surrogate  of  New  York  county  is 
authorized,  in  his  discretion,  to  transfer  by  order  any  proceeding 
for  the  probate  of  a  will,  pending  before  him,  to  the  Supreme 
Court  for  trial  by  a  jury.^*  The  issues  must  be  tried  by  a  jury, 
and  the  verdict  can  be  reviewed  only  by  a  motion  for  a  new  trial 
upon  the  minutes  of  the  judge,  made  within  ten  days  after  the 

testant  is  only  an  heir-at-law.     He  is  and   sent   directly  to   tlie   Surrogate's 

not  obliged  in  such  case  to  admit  it  Court.      (Matter   of   Hatten,   22   Abb. 

as   a  will  of  personal   property  only,  N.  C.  66.)     After  a  verdict  by  a  jury, 

because  the  next  of  kin  do  not  contest,  a.  motion  for   a  new  trial  should  be 

(Matter  of  Bartholick,  141  N.  Y.  166;  made  at  Special  and  not,  as  formerly, 

56  St.  Eep.  684.)     To  the  same  effect,  at  the  Appellate   Court.      (Matter  of 

Matter  of  Long,  43  Misc.  560.  Clark,  40  Hun,  233. )     But  the  Special 

32  Campbell  v.  Logan,  2  Bradf.  90;  Term  has  no  authority  to  enter  a  judg- 
Pew  V.  Hastings,  1  Barb.  Ch.  452.  ment  upon   the   verdict.      (Matter   of 

33  Co.  Civ.  Proc,  §  2588.  See  Laudy,  35  App.  Div.  542;  55  N.  Y. 
§  1146,  post.  Valentine  v.  Valentine,  Suppl!  9S.)  Entry  of  final  judgment 
3  St.  Rep.  154;  Matter  of  Hannah,  11  should  not  be  stayed  because  a  motion 
id.  807.  Where  a  surrogate's  decree  for  a  new  trial  has  been  made  on  the 
refusing  probate  is  reversed,  and  the  minutes  of  the  judge  who  presided  at 
issues  tried  by  jury,  the  trial  court  the  trial.  (Matter  of  Moss,  24  Civ. 
can  only  certify  the  verdict  to  the  sur-  Proc.  438;  34  N.  Y.  Supp.  798.) 
rogate,  but  cannot  order  a  judgment  34  Co.  Civ.  Proc,  §  2547.  The  power 
for  the  proponent  awarding  him  costs,  of  the  surrogate  to  recall  probate  pro- 
(Jlatter  of  Campbell,  48  Hun,  417.)  ceedings  from  the  Court  of  Common 
A  verdict  of  a  jury  upon  a  question  of  Pleas  was  doubted  in  Matter  of  Dela- 
fact  is  to  be  certified  by  the  clerk  of  plaine,  6  Dem.  209. 

the  court  in  which  the  trial  took  place. 


127  The  Probate  of  ^YILLS.  §  165. 

verdict   is    rendered.^"'       The   surrogate    has   no    jurisdiction   to 
entertain  an  application  for  a  new  trial,  after  the  trial  of  such 


ARTICLE  SECOND. 

MEANS  OF  PEOOP  ;  COMPETENCY  ANB  QUALIFICATION  OF  WITNESSES. 

§  165.  Subscribing  witnesses  to  be  examined. —  Before  a  written 
will  is  admitted  to  probate,'  two,  at  least,  of  the  subscribing  wit- 
nesses must  be  produced  and  examined,  if  so  many  are  within  the 
State  and  competent  and  able  to  testify.  Probate  cannot  be 
granted  unless  both  witnesses  are  produced  or  their  absence  satis- 
factorily explained.^^  Any  party,  who  contests  the  probate  of  a 
will,  may,  by  a  notice  filed  with  the  surrogate  at  any  time  before 
the  proofs  are  closed,  require  the  examination  of  all  the  subscrib- 
ing witnesses  to  a  written  will,  or  of  any  other  witness,  whose 
testimony  the  surrogate  is  satisfied  may  be  material ;  in  which  case, 
all  such  witnesses,  who  are  within  the  State,  and  competent  and 
able  to  testify,  must  be  so  examined.^*  It  is  sufficient  if  both 
testify,  no  matter  by  which  party  called  and  examined.^^  No 
order  is  necessary  to  require  the  production  of  the  subscribing 
witnesses,-  but  the  examination  of  other  persons  is  an  essential  pre- 
requisite to  probate  only  when  the  surrogate  is  satisfied  that  their 
testimony  may  be  material,  in  which  case  the  witnesses  must  be 
brought  before  him  and  examined,  unless  they  are  absent  from 
the  State  or  incompetent  or  unable  to  testify.'*"      The  surrogate 

35  The  Constitution  of  1869,  art.  6,  38  Co.  Civ.  Proc,  §  2618.  This  see- 
§  27,  provided  that  the  Legislature  tion  relates  to  proceedings  upon  a  re- 
might  confer  upon  courts  of  record  in  turn  of  citation  issued  upon  the  pres- 
any  county  having  a.  population  ex-  entation  of  a  will  for  probate,  and 
cecding  40,000,  the  powers  and  juris-  has  no  application  to  a.  proceeding  to 
diction  of  surrogates,  with  authority  revoke  the  probate  of  a  will  on  the 
to  try  issues  of  fact  by  jury  in  pro-  ground  that  it  had  been  procured  by 
bate  cases.  See  Const.  1894,  art.  6,  fraud.  (Hoyt  v.  Hoyt,  9  St.  Rep. 
§  15.  731.) 

30  Matter  of  Patterson,  63  Hun,  529 ;  It  is  not  necessary  to  obtain  the  evi- 

44  St.  Kep.  842.  dence  of  a  subscribing  witness  who  is 

37  Graber    v.    Haaz,     2    Dem.    216.  absent    from    the    State    to    authorize 

Where  a  will  was  admitted  in  South  probate  of   the  will,  unless   such  evi- 

Carolina    and    but    one    witness    ap-  dence  is  asked  for  by  one  of  the  par- 

peared,  and  there  was  no  proof  either  ties.     {Matter  of  Clark,  75  Hun,  471; 

as   to   the   absence   of  the   other  wit-  27  N.  Y.  Supp.  681.) 

nesses  or  as  to  their  handwriting,  nor  39  Matter   of    Stewart,   36   St.    Rep. 

did  the   attestation  clause  state  that  56;   13  N.  Y.  Supp.  219. 

any  witness  signed  at  the  request  of  40  Matter  of  McGovern,  5  Dem.  424. 

the  testator,  held,   that  the  will  was  The  surrogate  will  not  pass  upon  the 

not  executed  or   proven   according   to  question    of    the    materiality   of    wit- 

the  laws  of  this  State.     (Lockwood  v.  nesses  in  a  case  which  had  been  moved 

Loclcwood,  21  St.  Rep.  93.)  for  trial  in  another  court.      (lb.) 
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has  power  to  compel  attendance  of  a  witness  otter  than  a  sub- 
scribing witness,  whether  present  at  the  execution  of  the  will  or 
not.  And.  when  produced,  it  is  the  duty  of  the  surrogate  to  exam- 
ine such  witnesses  even  though  the  contestants  be  not  present.*^ 
The  refusal  of  the  surrogate  to  require  the  proponent  to  produce 
such  witness  in  a  proper  case,  is  sufficient  ground  for  reversing 
the  probate  on  appeal.*^ 

§  166.  Dead,  disabled,  and  absent  witnesses. —  A  subscribing  or 
other  witness  may  have  died,  or  be  subject  to  any  of  several  dis"- 
abilities  or  inabilities,  as  age,  sickness,  infirmity,  lunacy,  absence 
from  the  State,  etc.,  and  provision,  is  made  for  such  cases.  The 
death,  absence  from  the  State,  lunacy,  or  other  incompetency  of 
any  witness,  required  to  be  examined  upon  the  probate,  or  proof 
that  such  witness  cannot  after  due  diligence  be  foun'd  within  the 
State  or  elsewhere,  must  be  shown  by  afiidavit  or  other  competent 
evidence,  to  the  satisfaction  of  the  surrogate,  before  dispensing 
with  his  testimony.^^  Mere  absence  from  the  State  of  a  subscrib- 
ing witness  does  not  dispense  with  his  examination  if  demanded. 
His  examination  may  be  taken  by  commission,  in  case  he  cannot 
after  due  diligence  be  found  in  the  State.** 

§  167.  Subscribing  witness  in  another  county A  subscribing 

witness  who  is  in  another  county,  and  who,  the  surrogate  has 
good  reason  to  believe,  cannot  attend  before  him,  within  a  reason- 
able time,  to  which  the  hearing  may  be  adjourned,  may  be  ex- 
amined before  the  surrogate  of  the  county  in  which  he  is.*"  It 
will  be  observed,  that  where  the  disabled  witness  is  not  in  the 
surrogate's  county,  the  statute  declares  that  the  surrogate  "  may 
make  "  the  order  for  examination,  while  the  examination  of  wit- 
nesses under  section.  2539,  in  case  of  the  probate  or  revocation  of 
probate  of  a  will,  is  imperative.  In  either  instance,  the  residence 
of  the  witness  is  no  longer  material.  It  should  be  further  noticed 
that,  under  section  2540,  the  witness  to  be  examined  in  another 
county  is  a  suhscrihing  ivitness;  also  that  the  inability  of  such 
witness  is  not  that  of  age,  sickness,  etc.,  but  that  he  cannot  attend 
the  trial  within  a  reasonable  time. 

41  Matter   of  Baird,  41   Hun,   89;   2  of  Hoyt,  67  How.  Pr.  57;   s.   c,  sub 

St.    Eep.    353.      The    contestants   may  nom.  Hoyt  v.  Jackson,  2  Dem.  443. 
thus  demand  the  examination  of  a  wit-        42  Matter  of  Baird,  supra. 
ness     against    whose    testimony    they        43  Co.  Civ.  Proc,  §  2619. 
might  object  as  incompetent  by  reason        44  Co.   Civ.  Proc,  §   2620. 
of  interest,  for  the  demand  is  a  waiver        45  Co.  Civ.  Proc,  §  2540. 
of  the  objection.      (lb.)      See  Matter 
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§  168.  Aged,  sick,  and  infirm  witnesses. — Where  a  subscribing 
or  other  witness,  whose  testimony  is  required  upon  the  probate,  is 
within  the  State  and  able  to  testify,  but  disabled  from  attending, 
by  age,  sickness,  or  infirmity,  the  statute  requires  that  the  sur- 
rogate, if  the  witness  is  within  his  county,  proceed  to  the  place 
where  he  is,  and  there,  as  in  open  court,  take  his  examination ;  or, 
if  he  is  without  the  surrogate's  county,  the  court  may  cause  him 
to  be  examined  before  the  surrogate  of  the  county  where  he  is.*' 
In  either  case,  the  testimony  of  the  witness,  so  taken,  must  be 
taken  in  the  manner  prescribed  by  law  and  produced  before  the 
surrogate  as  part  of  the  proofs.'*'^ 

§  169.  Probate  on  proof  of  handwriting,  etc. —  If  all  the  sub- 
scribing witnesses  are,  or  if  a  subscribing  witness  whose  testimony 
is  required  is,  dead  or  incompetent,  by  reason  of  lunacy  or  other- 
wise, to  testify  or  unable  to  testify,  or  if  such  a  subscribing  wit- 
ness is  absent  from  the  State,  or  if  such  a  subscribing  witness  has 
forgotten  the  occurrence,  or  testifies  against  the  execution  of  the 
will,  the  will  may  nevertheless  be  established,  upon  proof  of  the 
handwriting  of  the  testator,  and  of  the  subscribing  witnesses,  and 
also  of  such  other  circumstances  as  would  be  sufficient  to  prove 
the  will  upon  the  trial  of  an  action.*^  Where  a  will  is  proved  in 
this  way,  it  must  be  filed  and  remain  in  the  surrogate's  office;*" 
hence,  where  it  is  deposited  in  the  court  of  another  State  by  which 
it  was  admitted  to  probate,  so  that  it  cannot  be  produced,  the 
surrogate  has  no  jurisdiction.  The  will  must  be  established  in 
an  action  under  section  1861.®"    It  is  even  held  that  where  there 


46  Co.  Civ.  Proc,  §§  2539,  2540.  As  comparison  of  genuine  and  disputed 
to  the  details  of  procedure  in  such  a  handwritings,  see  Co.  Civ.  Ftoc, 
case,  see  §  125,  ante.  §  961d.     Where  an  instrument  offered 

47  Co.  Civ.  Proc,  §  2619.  See  Co.  for  prohate  has  no  attestation  clause, 
Civ.  Proc,  §  2538.  and  it  appears  that  neither  the  testa- 

48  Co.  Civ.  Proc,  §  2620.  See  Mas-  tor  nor  the  witnesses  had  knowledge 
ters'  Estate,  1  Civ.  Proc.  Rep.  459;  of  the  requirements  necessary  for  the 
Matter  of  Hesdra,  17  St.  Rep.  612;  due  execution  of  a  will,  and  the  proof 
Matter  of  Oliver,  13  Misc.  466;  34  consists  simply  of  evidence  as  to  the 
N.  y.  Supp.  706;  Matter  of  Carll,  38  genuineness  of  the  signatures  of  the 
Misc.  471;  77  N.  Y.  Supp.  1036;  Mat-  testator  and  the  subscrihing  witnesses, 
ter  of  Sizer,  129  App.  Div.  7 ;  Matter  without  proof  of  any  "  other  circum- 
of  Abel,  63  Misc.  169.  By  the  stat-  stances"  mentioned  in  section  2620. 
ute  (2  R.  S.  139,  §§  9,  12),  of  probate  will  be  denied.  (Matter  of 
which  this  section  is  a  partial  adop-  Neary,  61  Misc.  557.)  Compare  Mat- 
tion,   it  was   only  in   case   a  witness  ter  of  Abel,  63  Misc.  169. 

"  resided  "  out  of  the  State  that  proof  49  Co.  Civ.  Proc,  §  2620. 

of  handwriting  was   allowed;    and   it  50 Matter  of  Law,  80  App.  Div.  73; 

was    held,    that    mere    absence    on    a  80  N.  Y.  Supp.  410;  aff'd,  175  N.  Y. 

journev  did  not  authorize  such  proof.  471. 

(Stow"v.  Stow,  1  Redf.  305.)     As  to 
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is  proof  that  a  siabscribing  witness  is  l)€ing  induced  to  absent  liim- 
self  from  the  trial,  by  contestant's  counsel,  his  handwriting  may 
be  proved.®^  A  will  signed  by  testator's  mark  is  not  proved  by  the 
testimony  of  a  single  subscribing  witness  proving  the  handwrit- 
ing of  the  deceased  subscribing  witness,  but  who  did  not  see  the 
mark  made.^^  Where  testator  signed  by  making  his  mark,  and 
the  subscribing  witnesses  are  dead,  the  testimony  of  a  third  per- 
son, who  was  present,  that  testator  made  his  mark,  is  sufficient 
proof  of  his  handwriting.^^  A  case  may  occur  where  prOof  of 
testator's  handwriting  can  be  dispensed  with,  as  where,  for  ex- 
ample, the  signatures  of  both  of  the  deceased  witnesses  were 
proved,  and  the  will,  which  was  in  the  handwriting  of  one  of  them, 
a  lawyer,  was  found  among  the  testator's  private  papers.^* 

Photographs  of  a  will  cannot  be  received  in  evidence,  though 
where  the  genuineness  of  the  instrument  is  disputed,  the  court 
may  permit  photographic  copies  to  be  made.''"  The  court  may 
grant  leave  to  a  contestant  to  subject  the  will  to  chemical  tests 
for  the  purpose  of  disclosing  the  nature  and  composition  of  the 
ink,  and  the  process  or  processes  to  which  it  has  been  subjected,^® 


61  Matter  of  Dates,  35  St.  Eep.  338 ; 
12  N.  Y.  Supp.  205. 

52  Matter  of  Porter,  1  Misc.  262;  22 
N.  Y.  Supp.  1062.  But  otherwise 
where  the  making  of  the  mark  was 
.seen.  (Matter  of  Wilson,  76  Hun,  1; 
27  N.  Y.  Supp.  957.) 

5.-!  Matter  of  Smith,  39  St.  Rep.  698 ; 
15  N.  Y.  Supp.  425.  It  is  not  neces- 
sary to  produce  two  witnesses,  who 
saw  the  testator  make  his  mark. 
(Matter  of  Kane,  2  Oonnoly,  249; 
Matter  of  Hyland,  27  N.  Y.  Supp. 
961:  58  St.  Rep.  798.)  As  to  proof 
by  experts  of  the  genuineness  of  dece- 
dent's mark,  compare  Matter  of  Hop- 
kins, 172  N.  Y.  360;  '65  N.  E.  Rep. 
173. 

54  Matter  of  O'Hara,  2  Law  Bull. 
83,  citing  Rider  v.  liegg,  51  Barb. 
260.  In  Matter  of  Dreyer  (N.  Y.  Law 
J.,  Feb.  27,  1892),  the  will  was  made 
in  1867.  Neither  of  the  witnesses  were 
produced,  the  testator's  son  and 
daughter  (proponents)  proved  his 
signature ;  in  their  younger  days,  they 
knew  the  two  witnesses,  but  were 
unable  to  prove  the  signature  of  either, 
and  did  not  know  where  either  could 
be  found.  Probate  was  denied,  "  al- 
though," said  Ransom,  S.,  "  I  am 
morally  convinced  that  the  paper  was 
properly  executed." 


55  Taylor's  Will,  10  Abb.  Pr.  (N.  S.) 
300;  Cornwell  v.  Wooley,  1  Abb.  Ct. 
App.  Dec.  441 ;  43  How.  Pr.  475 ;  Law- 
rence V.  Norton,  45  Barb.  448;  30 
How.  Pr.  232;  Tarrant  v.  Ware,  25 
N.  Y.  425,  note;  Merchant's  Estate,  1 
Tuck.  151 ;  Johnson  v.  Hiclis,  1  Lans. 
150. 

58  Matter  of  Monroe,  1  Connoly, 
496;  Matter  of  Boardman,  46  St.  Rep. 
444.  For  the  rules  governing  proof 
of  a  disputed  signature,  by  declara- 
tions of  the  decedent,  by  experts  in 
handwriting,  and  as  to  the  use  of 
photographic  copies  of  signature,  see 
Co.  Civ.  Proc,  §  961d;  Taylor's  Will, 
supra;  Johnson  v.  Hicks,  1  Lans.  150 ; 
Waterman  v.  Whitney,  11  N.  Y.  157; 
Jackson  v.  Betts,  6  Cow.  377 ;  Mat- 
ter of  Williams,  2  Connoly,  579 ;  aff'd, 
46  St.  Rep.  791;  19  N.  Y.  Supp.  778; 
Matter  of  Burbank,  104  App.  Div. 
312;  aflf'd,  185  N.  Y.  559;  Matter  of 
Burtis,  43  Misc.  437;  rev'd,  107  App. 
Div.  51,  on  account  of  conilict  in  tes- 
timony of  handwriting  experts.  The 
fact  that  the  disputed  signature  coin- 
cides with  one  that  is  concededly  gen- 
uine, where  the  two  are  superimposed, 
is  strong  proof  that  the  disputed 
signature  is  a  forgery.  (Matter  of 
Rice,  81  App.  Div.  223;  81  N.  Y. 
Supp.  68;  aff'd,  176  N.  Y.  570;  Mat- 
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but  this  should  not  he  done  witliout  some  preliminary  preparation 
for  safeguarding  the  present  actual  condition  of  the  propounded 
paper.^^ 

§  170.  Interested  parties  as  witnesses. —  Previously  to  the  re- 
moval, by  the  Code  of  Procedure,  of  the  disqualification  of  parties 
and  interested  persons  to  testify  as  witnesses,  it  was  held  that,  as 
the  probate  of  a  will  was,  as  to  persons  interested,  lis  inter  partes, 
none  of  the  parties  were  competent  witnesses,  except  so  far  as  the 
statute  authorized  their  examination  touching  the  circumstances 
of  the  execution,  delivery,  and  custody  of  the  instrument.®*  The 
act  referred  to,  while,  in  general,  abrogating  the  disqualification, 
contained  a  restriction  as  to  the  case  of  personal  transactions  or 
communications  between  the  proposed  witness  and  a  person,  at 
the  time  of  the  examination,  deceased,  etc.,  where  the  witness 
was  offered  against  the  personal  representative  or  successors  in 
interest  of  the  deceased.®®  The  provision  of  the  present  Code  is 
very  broad,  including  among  the  protected  persons  not  only  the 
executor,  administrator,  or  survivor  of  a  deceased  person,  but  also 
a  person  deriving  his  title  or  interest  from,  through,  or  under  a 
deceased  person,  by  assignment  or  otherwise  f°  and  has  been  held 
to  apply  to  proceedings  in  a  Surrogate's  Court  upon  an  application 
for  probate.*^  The  husband  or  wife  of  a  party  or  person  inter- 
ested is,  in  general,  no  longer  incompetent  f^  and  there  can  be  no 
question  that  a  person  named  as  executor  in  a  will  is  competent 
to  testify  as  to  its  execution.*^ 

ter  of  Burtis,  43  Misc.  437 ;  rev'd,  107  himself  and  the  decedent.  Section  2544 
App.  Div.  51,  but  affirming  this  propo-  of  the  Code,  declaring  that  "  a  person 
sition.)  is  not  disqualified  or  excused  from 
BT  Matter  of  Gartland,  60  Misc.  33.  testifying  respecting  the  execution  of 
58  Brush  V.  Holland,  3  Bradf.  240.  a  will  by  a  provision  therein,  whether 
69  Code  of  Procedure,  §  399.  it  is  beneficial  to  him  or  otherwise," 
60  Co.  Civ.  Froc,  §  829.  The  words  conveys  no  intimation  that  a  person 
of  this  section,  any  person  deriving  within  its  description  is  not,  in  like 
his  title  or  interest  from,  through  or  manner  as  others,  subject  to  the  lim- 
under  a  deceased  person,  concerning  a  itations  contained  in  the  former  sec- 
personal  transaction  or  eommunica-  tion.  (lb.)  As  to  waiver  of  objec- 
tion between  the  witness  and  the  de-  tion,  see  Matter  of  Beach,  1  Misc.  27. 
ceased  person,  should  be  construed  as  6i  Sehoonmaker  v.  Wolford,  29  Hun. 
being  equivalent  to  "  any  person  claim-  160 ;  Lane  v.  Lane,  95  N.  Y.  494.  See 
ing  to  derive,"  etc.,  and  so  to  include  Matter  of  Snelling,  136  N.  Y.  515; 
the  contestant  of  a  will,  upon  the  Matter  of  Palmateer,  78  Hun,  43;  28 
hearing  of  a  special  proceeding  for  its  jST.  Y.  Supp.  1062. 
probate.  (Cadmus  v.  Oakley,  3  Dem.  62  Co.  Civ.  Proc,  §  828;  Talbot  v. 
324.)  Hence,  a  person  named  as  Talbot,  23  N.  Y.  17.  But  see  Johnson 
legatee  is  not  competent  to  testify  in  v.  Cochrane,  91  Hun,  165;  aflf'd,  159 
his  own  behalf  or   interest    {i.   e.,  in  N.  Y    555. 

general,  in  support  of  the  application        63  See  Co.  Civ.  Proc,  §  2544 ;  Bur- 

for    probate),    concerning   a   personal  ritt  v.   Silliman,    13  N.  V.   93;   Chil- 

transaction  or  communication  between  dren's  Aid  Soc.  v.  Loveridge,  70  N.  Y. 
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§  171.    ftualification  of  witnesses  as  to  execution  of  will. —  It  is 

expressly  provided  that  "  a  person  is  not  disqualified  or  excused 
from  testifying  respecting  the  execution  of  a  will,  by  a  provision 
therein,  whether  it  is  beneficial  to  him  or  otherwise."  ^  In  view 
of  the  context,  this  provision  might  be  thought  applicable  only 
to  probate  proceedings,  or  proceedings  to  revoke  probate;  but  we 
think  testimony  respecting  the  execution  of  the  will  is  admissible 
in  any  judicial  proceeding,  though  offered  by  a  person  having  a 
beneficial  interest  under  the  will.  Although  a  subscribing  witness 
to  whom  "  any  beneficial  devise,  legacy,  or  appointment  of  any 
real  or  personal  estate  is  made "  by  the  will,  is  competent  and 
compellable  to  testify,  respecting  the  execution  of  the  will,  where 
it  cannot  be  proved  without  his  testimony,  he  cannot  take  under 
the  will,  if  he  testifies.®  Where,  however,  the  will  can  be  proved 
without  the  testimony  of  the  witness  —  as  where  such  witness  is 
a  nonresident  of  the  State,  and  the  testimony  of  the  other  sub- 
scribing witness  can  be  obtained  —  a  legacy  to  him  is  not  avoided; 
and  this  notwithstanding  the  legatee-witness  was  examined, 
though  unnecessarily.^^     The  statute  means,  therefore,  the  case  of 


387;  Eugg  v.  Eugg,  21  Hun,  383  j 
aff'd,  83  N.  Y.  592;  Schoonmaker  v. 
Wolford,  20  Hun,  166;  Levy's  Estate, 
1  Tuck.  87 ;  McDonough  v.  Loughlin, 
20  Barb.  238;  Matter  of  Folts,  71 
Hun,  492;  24  N.  Y.  Supp.  1052.  Even 
where  the  executor  is  the  proponent 
of  the  alleged  will,  he  is,  in  his 
capacity  of  executor,  a  party  without 
interest,  and,  therefore,  not  included 
in  the  prohibition  of  that  section,  be- 
cause it  is  impossible  that  he  should 
be  examined  "  in  his  own  behalf  or 
interest;"  besides,  contestants,  against 
whom  he  would  testify,  are  not  per- 
sons deriving  their  "  title  or  interest 
from,  through  or  under  "  the  deceased, 
by  assignment  or  otherwise.  (Whelp- 
ley  V.  Loder,  1  Dem.  368.)  A  person 
named  executor  is  not  made  incompe- 
tent by  a  bequest  to  him  of  a  sum  of 
money,  as  a  compensation  for  his  ser- 
vices as  executor,  over  and  above  his 
commission.  (Pruyn  v.  Brinkerhoff, 
57  Barb.  176.)  s.  p..  Matter  of  Wil- 
son, 103  N.  Y.  374;  Matter  of  Huestis, 
23  Week.  Dig.  224;  Matter  of  Gagan, 
47  St.  Eep.  444;  21  N.  Y.  Supp.  350. 
64  Cc.  Civ.  Proc,  §  2544;  replacing 
2  E.  S.  57,  §  6,  and  id.  65,  §  50,  in 
part.  See  Hopkins  v.  Lane,  6  Dem. 
12,  as  to  right  to  waive  the  statute 
provision.     A  similar  English  statute 


has  been  held  to  entitle  an  executor, 
who  is  also  a  legatee,  to  be  a  witness 
to  support  the  will.  (Munday  v. 
Slaughter,  2  Curteis,  72.)  See  Chil- 
dren's Aid  Soc.  V.  Loveridge,  70  N.  Y. 
387 ;  McDonough  v.  Loughlin,  20  Barb. 
238  (disapproving  Burritt  v.  Silliman, 
16  id.  198)  ;  Matter  of  Levy,  1  Tuck. 
87;  Cadmus  v.  Oaldey,  3  Dem.  324; 
ante,  §  98. 

«5  Morse  v.  Tilden,  35  Misc.  560;  72 
N.  Y.  Supp.  30;  74  App.  Div.  132. 

60  Cons.  L.  1909,  c.  18,  §  27  (2 
E.  S.  65,  §§  50,  51)  ;  Caw  v.  Eobert- 
son,  5  N.  Y.  125;  Eeeve  v.  Crosby,  3 
Eedf.  74:  Cornell  v.  Wooley,  3  Keyes, 
378.  The  discharge  or  the  release  of 
a  debt  in  a  will  was  by  2  E.  S.  84, 
§  14,  a  specific  legacy  to  the  debtor  of 
the  debt  released,  and  when  an  attest- 
ing witness  was,  by  the  will,  dis- 
charged from  a  debt  due  the  estate, 
and  there  was  legal  necessity  of  his  be- 
coming a  witness,  it  operated  as  a  dis- 
charge of  the  legacy.  (Matter  of 
Tonnele,  5  N.  Y.  Leg.  Obs.  254.)  A 
deviseof  rea.l  estate  in  trust  to  make 
partition  and  for  various  special  pur- 
poses, or  a  gift  of  personal  estate  in 
trust,  is  not  forfeited  by  the  devisee 
or  legatee  becoming  a  subscribing  wit- 
ness. (Pruyn  v.  Brinkerhoff,  57 
Barb.    176.)       An    attesting    witness 
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a  witness  who  is  necessarily  called  on  to  prove  the  will ;  so  that, 
though  examined  as  such  on  the  probate,  if  his  examination  was 
not  necessary,  and  the  will  was  sufficiently  proved,  under  the 
statute,  by  the  testimony  of  the  other  witness,  his  interest  under 
the  will  is  not  affected.®^ 

§  172.  ftualification  as  to  other  issues. — Where  the  testimony  of 
the  interested  witness  is  directed  to  some  other  issue  than  that 
of  the  execution  of  the  will,  e.  g.,  to  the  issue  of  the  testator's  men- 
tal capacity,  it  is  incompetent.  Thus  in  a  probate  proceeding, 
one  who  is  interested  in  opposition  to  the  probate,  e.  g.,  an  heir- 
at-law,*^  or  one  who  is  interested  in  favor  of  it,  e.  g.,  a  legatee,*® 
is  incompetent  to  testify  in  his  own  behalf  as  to  personal  transac- 
tions had  with  the  deceased,  on  the  issue  of  the  testator's  mental 
capacity.'^^      But  not  so  where  the  witness  is  called  by  the  con- 


haviug  hired  personal  property  from 
the  executor,  is  not,  therefore,  an  in- 
terested witness.  ( Seguine  v.  Seguine, 
2  Barb.  385.)  Under  2  R.  S.  65,  §  50, 
providing  that  any  subscribing  wit- 
ness to  a  will  wherein  any  beneficial 
devise  is  made  to  such  witness,  whose 
testimony  is  necessary  to  prove  the 
will,  shall  not  be  entitled  to  the 
legacy,  does  not  apply  where  the 
legatees  under  a,  will  are  subscribing 
witnesses  to  a  codicil,  and  the  will 
alone  is  proved,  and  the  codicil  does 
not  benefit  them,  and  is  not  necessary 
to  the  proof  of  the  will.  (Matter  of 
Johnson's  Will,  37  Misc.  334 ;  75  N.  Y. 
Supp.  489.)  As  to  action  by  sub- 
scribing witness  against  legatees  and 
devisees  to  recover  share  bequeathed 
to  him,  see  Cons.  L.  1909,  c.  18,  §  28. 
67  Matter  of  Beck,  26  Misc.  179; 
aff'd,  48  App.  Div.  211;  Matter  of 
Owen,  48  App.  Div.  507;  62  N.  Y. 
Supp.  919.  A  bequest  to  a  necessary 
witness  cannot  be  validated  on  the 
ground  that,  as  the  surrogate  may 
believe  one  of  two  witnesses  and  not 
the  other,  a  will  may  be  proved  with- 
out two  witnesses  in  fae±.  (Matter  of 
Brown,  31  Hun,  166.)  The  fact  that 
one  of  two  legatees  is  disqualified  to 
take,  by  being  a  necessary  witness, 
does  not  affect  the  validity  of  the 
legacy  to  the  other.  (Matter  of  Orser, 
4  Civ.  Proc.  Rep.  129.)  A  necessary 
subscribing  witness  to  a  will  is  pre- 
cluded from  taking  more  than  his 
share  of  the  personalty  that  would 
have  been  his  had  the  will  not  been 


established.  (lb.)  The  admission  of 
testimony  of  one  of  the  beneficiaries 
under  a  will  who  was  present  at  its 
execution,  proof  of  which  was  suffi- 
ciently made  by  the  subscribing  wit- 
nesses,—  held  immaterial.  (Matter 
of  Bernsee,  71  Hun,  27;  24  N.  Y. 
Supp.  504;  aff'd,  141  N.  Y.  389.)  But 
on  a  proceeding  to  probate  a  second 
will  revoking  all  prior  wills,  parties 
who  are  beneficiaries  under  a  prior 
will  and  contest  the  probate  of  the 
second  will,  are  incompetent  to  testify 
as  to  personal  transactions  with  the 
decedent  concerning  its  execution. 
(Matter  of  Jeffrey,  129  App.  Div.  791.) 
es  Schoonmaker  v.  Wolford,  20  Hun, 
166;  Snvder  v.  Sherman,  23  id.  139; 
aff'd,  88" N.  Y.  656. 

69  Matter  of  Burke,  5  Redf.  369; 
Cadmus  v.  Oakley,  3  Dem.  324;  Lane 
V.  Lane,  95  N.  Y.  494;  Matter  of 
Stewart,  1  Connoly,  413 ;  Matter  of 
Bedlow,  22  N.  Y.  Supp.  290.  Where 
testimony  as  to  a  transaction  between 
the  testator  and  a  legatee  has  been 
given  by  the  contestant,  the  legatee 
may  testify  in  rebuttal,  though  inter- 
ested in  the  event.  (Matter  of  Crane, 
68  App.  Div.  355;  74  N.  Y.  Supp.  88.) 

70  As  to  the  competency  and  weight 
of  the  opinions  of  nonprofessional  wit- 
nesses, as  to  mental  capacity  of  testa- 
tors, see  subd.  4  of  art.  3  of  this  chap- 
ter, pos*.  See  Matter  of  Eysaman,  113 
N.  y.  62;  Loder  v.  Whelpley,  111  N.  Y. 
239;  19  St.  Rep.  631;  Matter  of 
Lasak,  131  N.  Y.  624;  43  St.  Rep. 
101. 
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testant,  for  in  such  case  he  testifies  against  interest.'^^  So  one 
claiming  to  be  decedent's  widow  is  incompetent  to  testify  as  to 
her  marriage  in  a  proceeding  instituted  by  her  to  revoke  letters 
of  administration  granted  to  another.''^  The  interest  which  will 
disqualify  a  witness  must  be  present,  certain  and  vested,  as  dis- 
tinguished from  a  remote,  uncertain  or  contingent  interest.  The 
true  test  is  that  the  witness  will  gain  or  lose  by  the  direct  legal 
operation  of  the  decree,  or  that  the  record  will  be  legal  evidence 
for  or  against  him  in  some  other  action.  Hence  the  possible 
right  of  dower  of  the  wife  of  a  son  of  a  deceased  owner  of  real 
property  in  such  of  the  property  as  the  son  might  inherit,  if 
decedent  is  adjudged  intestate,  is  not  such  an  interest  as  to  dis- 
qualify her  from  testifying  against  the  executor,  on  the  probate 
of  decedent's  will,  to  a  personal  transaction  or  communication  with 
decedent  on  the  issue  of  the  validity  of  the  will.''' 

§  173.  Releasing  interest —  It  would  seem  that  after  a  cause 
before  the  surrogate  has  advanced  to  the  examination  of  witnesses, 
a  party  litigant  will  not  be  allowed,  in  general,  to  renounce  con- 
testation, assign  his  interest,  and  become  a  witness.'^*      But  the 

71  Matter  of  Potter,  161  N.  Y.  84;  though  interested  in  the  event  of  the 
55  N.  E.  Rep.  387;  Matter  of  Wood-  action,  and  claiming  rights  through 
ward,  167  N.  Y.  28 ;  Matter  of  Hedges,  the  phaintiir,  are  not  incompetent  to 
57  App.  Div.  48 ;  67  N.  Y.  Supp.  1028.  testify  in  his  behalf,  as  to  the  conduct 

72  Angevine  v.  Angevine,  48  Barh.  and  actions  of  the  intestate,  and  aa  to 
417.  personal     transactions     of     his     with 

73  Scherrer  v.  Kaufman,  1  Dem.  39.  which  they  had  no  connection,  and 
But  see  .Johnson  v.  Cochrane,  91  Hun,  also  as  to  communications  made  by 
165;  36  N.  Y.  Supp.  283;  aff'd,  159  him  to  others  in  their  presence.  (Hol- 
N.  Y.  555.  The  mother  of  a  bene-  comb  v.  Holcomb,  20  Hun,  156.)  The 
ficiary  is  not  an  interested  person,  fact  that  a  witness  upon  a  contested 
(Matter  of  Becllow,  22  N.  Y.  Supp.  application  for  administration  by  one 
290.)  Testimony  of  the  executor,  as  alleged  to  be  the  husband  of  a  dece- 
to  transactions  and  communications  dent,  is  a  second  cousin  of  decedent, 
with  decedent,  and  what  he  did,  as  and  entitled  to  participate  in  the  es- 
tending  to  show  an  impUed  agreement  tate  as  one  of  the  next  of  kin,  in  the 
to  pay  for  his  services,  is  incompetent,  event  of  the  decease  of  all  the  first 
(Burnett  v.  Noble,  5  Redf.  69.)  'See  cousins  of  the  latter,  who  are  numer- 
Smith  v.  Christopher,  6  Sup.  Ct.  ous,  does  not  interest  the  witness  in 
(T.  &  C.)   288;  and  Abbot's  Trial  Evi-  the  event  so  as  to  prevent  his  testify- 

dence,  2  ed.,  p.  76  et  seg.  And  so,  ing  to  a  conversation  with  the  de- 
also,  a  surety  upon  an  executor's  bond  ceased.  The  exclusion  depends  upon 
is  so  far  interested  in  the  event  of  the  a  present  fixed  interest,  not  one  re- 
accounting  of  his  principal,  that  he  is  mote  and  contingent  and  amounting 
incompetent  to  testify  as  a  witness  on  to  a  mere  possibility.  (Matter  of 
behalf  of  the  executor,  to  a  personal  Hanley,  44  Hun,  559.)  The  prohibi- 
transaction  or  communication  be-  tion  does  not  apply  when  the  deceased 
tween  him  and  the  deceased.  (Miller  person  is  other  than  the  one  whose 
v.  Montgomery,  78  N.  Y.  282.)  But  estate  is  in  controversy  in  the  pro- 
in  an  action  by  an  administrator  to  ceeding.  (Matter  of  He  Baun  I 
set  aside  an  assignment  of  a  mortgage  Connoly,  203.) 
made  by  his  intestate,  the  next  of  kin,       74  Sherwood  v.  Judd,  3  Bradf.  267. 
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common-law  rule  which  permitted  a  person  having  a  pecuniary 
interest  in  the  result  of  an  action  to  assign  or  release  such  interest, 
and  thus  become  competent  to  testify,  is  not  changed  by  any 
statute,  it  would  seem,  unless  it  be  by  the  provision  of  section  829 
of  the  Code  of  Civil  Procedure,  which  forbids  an  assignor  to 
testify  in  certain  cases  in  favor  of  the  assignee.  If  a  legatee 
releases  his  interest  to  the  executor,  his  relatives  will  take  the 
legacy,  but  they  can  hardly  be  regarded  as  his  assignees,  and  he 
is  a  competent  witness.''" 

§  174.  Privileged  communications. —  The  competency  of  clergy- 
men, attorneys,  and  physicians,  to  testify  concerning  confessions 
and  other' confidential  communications  or  information,  is  regu- 
lated by  express  provisions  of  the  statute.  The  privilege  of  com- 
munication to  a  physician  or  surgeon,^®  and  between  attorney  and 
client,''^  and  of  confessions  to  a  clergyman  or  other  minister  of 

75  Whelpley  v.  Loder,  1  Dem.  368 ;  qualify  him  to  testify  as  to  a  personal 
Meehan  v.  Rourke,  2  Bradf.  385;  transaction  -with  the  decedent.  (Mat- 
Reeve  V.  Crosby,  3  Redf.  74 ;  Coffin  v.  ter  of  Torkington,  79  Hun,  128 ;  61 
Coffin,  23  N.  Y.  9;  Matter  of  Wilson,  St.  Rep.  426.) 

7  Eastern  Rep.  736;  Matter  of  Fitz-  76  Co.  Civ.  Froc,  §  834;  Matter  of 
gerald,  33  Misc.  325;  68  N.  Y.  Supp.  Preston,  113  App.  Div.  732;  Matter 
■632.  Upon  the  hearing  of  a  contested  of  Myer,  184  N.  Y.  54;  Matter  of  New- 
probate  one  named  as  a  legatee  was  comb,  192  N.  Y.  238. 
called  to  testify  to  personal  transae-  77  Go.  Civ.  Proc,  §  835.  The  prohi- 
tions  -with  the  testator.  Upon  his  bition  applies  to  instructions  given, 
competency  being  questioned,  a  release  by  one  proposing  to  execute  a  will,  to 
of  his  legacy  to  the  temporary  admin-  an  attorney  employed  to  draw  it,  and 
istrator  of  the  estate  was  produced,  to  conversations  had  with  the  attorney 
Objection  being  raised  that  the  release  for  the  purpose  of  enabling  him  to 
did  not  discharge  the  legacy,  and  that  carry  out  the  instructions.  (Matter 
if  it  did,  it  became  in  effect  an  assign-  of  Coleman,  111  N.  Y.  220.)  A  ques- 
ment  to  the  residuary  legatee  which  tion  put  to  the  attorney  who  drew 
would  prevent  the  assignor  from  testi-  the  will  as  to  who  instructed  him  to 
fying  in  her  behalf,  held,  that  the  draw  it  (such  instructions  not  being 
paper  was  receivable  in  evidence  and  given  in  the  hearing  or  presence  of 
the  witness  competent.  (Stebbins  v.  any  other  person  than  the  testator 
Hart,  4  Dem.  501,  506,  note.)  and   witness)    was   held  to  be   incom- 

But  a  release  by  a  son  of  a  testa-  petent  in  Matter  of  McCarthy,  48  St. 

trix,  of  all  his  right,  title  and  inter-  Rep.  315.     See   Matter  of  Bedlow,  22 

est  in  her  estate,  in  consideration  of  N.  Y.  Supp.  290 ;  Matter  of  Cunnion, 

land  conveyed  to  him  by  her  in  her  61  Misc.  546;   Matter  of  Eckler,   126 

lifetime,  if  effectual,  would  not  make  App.  Div.  199.     In  Matter  of  Barnes 

him  a  competent  witness   as   to   per-  (70  App.   Div.   523;    75   N.  Y.   Supp. 

sonal  transactions  with  his  mother  in  373),  it  was  said  that  where  the  at- 

an  action  to  have  probate  of  her  will  torney,  at  the  request  of  the  testator, 

set  aside,  brought  by  another  son,  who  read   the   will   aloud   in   the   presence 

would  derive  part  of  his  title  and  in-  .  of  the  witnesses,  he  is  not  prohibited 

tereat  by  virtue  of  the  release.     (Ben-  from  testifying,  as  such  reading  is  an 

nett  V.  Bennett,  50  App.  Div.  127;  63  express   waiver    of   secrecy.      The    at- 

N.  Y.   Supp.  387.)      A  release  of  the  torney  who  drew  the  will  or  advised 

interest  of  a  proposed  witness  in  the  the   testator   upon   it,    and    afterward 

estate  in  question  which  names  no  re-  accepted  a  retainer  to  contest  its  pro- 

leasee  and  is  not  shown  to  have  been  bate,   cannot    claim    a   privilege   from 

delivered  to  any  one  is  insufficient  to  testifying  as  a  witness  at  the  instance 
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any  religion/^  is  that  of  the  person  confessing,  the  patient,  or  the 
client,  and  not  of  the  witness.  The  Code  expressly  declares  that 
the  sections  forbidding  disclosures  in  the  cases  specified,  apply  to 
every  examination  of  a  person  as  a  witness,  unless  the  provisions 
thereof  are  expressly  waived  upon  the  trial  or  examination  by  the 
person  confessing,  the  patient,  or  the  client.''*  The  chief  applica- 
tion of  these  rules  to  proceedings  for  the  probate  of  a  will,  is 
where  the  person  confessing,  the  patient,  or  the  client,  was  the 
testator,  and  the  opinion  was  formerly  advanced  that,  although 
the  privilege  cannot  be  said  to  die  with  the  person,  yet  where 
from  his  death,  there  is  no  one  to  claim  it,  the  assertion  of  the 
privilege  is  of  necessity  excluded,  except  so  far  as  may  depend 
upon  the  discretion  of  the  court.  ^^  But  it  has  been  held,  that  the 
right  to  exclude  the  prohibited  testimony  survives  to  the  repre- 
sentatives, in  the  premises,  of  a  deceased  person.®' 

§  175.  Qualification  of  physician.—  A  large  number  of  decisions 
on  the  subject  of  the  qualification  of  a  physician  to  testify  from 
knowledge  acquired  while  attending  a  patient  have  been  super- 
seded (or  else  made  statutory  law)  by  the  amendment  of  section 

of     the     proponents.        (Sheridan     v.  the  dead  man,  which  is  the  property 

Houghton,  6  Abb.  N.  C.  234;  16  Hun,  of    his    family    and    kindred."       (Per 

628;  Matter  of  Cornell,  89  App.  Div.  Ransom,  S.,  in  Matter  of  Coop,  N.  Y. 

412;  85  N.  Y.  Supp.  920.)     See  Black-  Law  J.,  May  13,  1891.)     The  difficulty 

burn  V.  Crawford,  3  Wall.  175;  Allen  is  now  remedied  by  the  amendment  of 

V.  Public  Adm'r,   1   Bradf.  221;    San-  1892,  infra.     Even  before   such  legis- 

ford  V.  Sanford,  61  Barb.  293;  Brand  lation,  the  General  Term  of  the  Fifth 

V.  Brand,  39  How.  Pr.   193 ;   Graham  Department  held  that  all  instructions 

V.    People,   63   Barb.    468;    Rogers   v.  by  counsel  and  all  acts  of  a  testator 

Lyon,  64  id.  373;  Games  v.  Piatt,  15  in  the  presence  of  witnesses  connected 

Abb.    Pr.     (N.    S.)     337;    Britten    v.  with  the  making  and  execution  of  a 

Lorenz,   45   N.   Y.  51;    Taylor's   Will,  will,  which  will   tend  to  uphold   and 

10   Abb.  Pr.    (N.  S.)    300;   Matter  of  support  the  instrument,  may  be  proved 

Chapman,    27    Hun,    573;    Matter    of  by    the    person    who    assisted    in    its 

Sears,  33  Misc.  141 ;   68  N.  Y.  Supp.  preparation    at    the    time,    though    he 

363.  was  acting  as  testator's  legal  adviser. 

T8  Co.  Civ.   Proc,   §   833.     See  Peo-  (Matter    of    McCarthy,    28    St.    Rep. 

pie  V.  Gates,  13  Wend.  311.  342.)      See  cases  in  note  77,  supra. 

79  Co.  Civ.  Proc,  §  836 ;  Matter  of  81  Staunton  v.  Parker,  19  Hun,  55. 
Myer,  184  N.  Y.  54.  This  case  is  criticised  in  Pearsall   v. 

80  Allen  V.  Public  Adm'r,  1  Bradf.  Elmer  (5  Redf.  181),  where,  upon  a 
221.  But  see  Renihan  v.  Dennin,  103  contested  application  for  the  probate 
N.  Y.  573.  It  is  not  easy  to  discover  of  a,  codicil,  an  attorney  was  asked 
any  good  reason  why  courts  should  by  contestants  to  state  a  conversation 
volunteer  to  stop  the  mouth  of  a  wit-  had  between  him  and  decedent,  relat- 
ness,  and  be  "  compelled  to  grope  in  ing  to  the  preparation  by  him,  for 
the  dark  when  there  is  testimony  of  decedent,  of  a  "codicil  not  executed, 
intelligent  witnesses  within  their  reach  subsequently  to  the  execution  of  the 
to  enable  them  to  ascertain  where  the  instrument  "propounded.  Held  privi- 
truth  lies  on  the  issues  that  they  have  leged,  but  otherwise,  it  seems,  as  to 
to  decide,  the  disclosure  of  which  will  conversation,  etc.,  relating  to  the 
not  be  a  stain  upon  the  memory  of  paper  presented  for  probate. 
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836,  adopted  in  1892.*^  It  was  formerly  established  that  a  phy- 
sician who  had  attended  the  deceased  in  a  professional  capacity, 
was  not  a  competent  witness  to  testify,  from  knowledge  acquired 
while  attending  him,  as  to  his  mental  capacity,**  although  he  might 
testify  to  any  knowledge  obtained  from  personal  acquaintance  with 
the  decedent  before  his  professional  relations  with  him  com- 
menced, and  after  they  ceased.***  By  the  amendment  referred  to, 
the  disqualification  of  a  physician  or  surgeon  to  testify,  etc.,  is 
limited  to  the  disclosure  of  "  confidential  communications,  and 
such  facts  as  would  tend  to  disgrace  the  memory  of  the  patient." 
With  this  exception,  he  may  "  disclose  any  information  as  to  the 
mental  or  physical  condition  "  of  his  deceased  patient,  which  he 
acquired  in  attending  him,*°  only,  however,  when  "  the  personal 
representatives  of  the  deceased  patient,  or,  if  the  validity  of  the 
last  will  and  testament  of  such  deceased  patient  is  in  question,  the 
executor,  or  executors,  named  in  said  will,  or  the  surviving  hus- 
band, widow,  or  an  heir-at-law,  or  any  of  the  next  of  kin  of  said 
deceased,  or  any  other  party  in  interest,"  shall  expressly  waive 
the  statutory  disqualification  upon  the  trial  or  examination.*"  The 
prohibition  of  the  statute  applies  to  "  any  examination  of  a  person 
as  a  witness,"  and  the  fact  that  the  testimony  of  the  physician 
relates  to  a  patient  whose  estate  is  not  under  consideration  and 

82  L.   1892,  c.  514.  tion    834   of   the    Code    of   Civil   Pro- 

83  Matter  of  Coleman,  111  N.  Y.  eedure,  and  were  properly  excluded 
220.  under  an  objection  that  the  questions 

K4  Fisher  v.  Fisher,   129  N.  Y.  654.  called    for    "  answers    of    the    witness 

See,  generally,  on  this  subject,  John-  as  her  attending  physician."     (Matter 

son  V.  Johnson,   14  Wend.   637;  Ken-  of  Newcomb,  192  N.  Y.  238.) 
dall  V.  Grey,   2  Hilt.   300 ;   People  v.        86  "  The  waivers  herein  provided  for 

Stout,  3  Park.  Cr.  670;   Westover  v.  must  be   made  in  open  court,  on  the 

.-Etna  Ins.  Co.,  99  N.  Y.  56;  Grattan  trial  of  the  action,  or  proceeding,  and 

v.  Metrop.  Life  Ins.  Co.,  80  id.  281 :  a  paper  executed  by  a  party  prior  to 

Renihan  v.  Dennin,  38  Hun,  270;   103  the   trial,   providing   for   such  waiver 

N.  Y.  573 ;   Edington  v.  Mutual  Life  shall  be  insufficient  as  such  a  waiver. 

Ins.   Co.,   67    N.   Y.    185;    Dilleber   v.  But   the   attorneys   for   the  respective 

Home  L.  Ins.  Co.,  69  id.  256;  Matter  parties,  may,  prior  to  the  trial,  stipu- 

of  Loewenstine,  2  Misc.  323;  21N.  Y.  late   for   such   waiver,   and   the   same 

Supp.  93.  shall    be    sufficient    therefor."       (Co. 

85  Where  general  questions  as  to  the  Civ.  Proc,  §  836.)  See  Holden  v. 
physical  condition  of  the  testatrix  Metropolitan  Life  Ins.  Co.,  165  N.  Y. 
were  asked  her  attending  physician,  13.  It  is  not  necessary  that  all  the 
without  any  attempt  to  limit  the  persons  mentioned  should  unite  in 
answers  of  the  witness  to  what  he  had  such  waiver.  (Matter  of  Murphy, 
observed- when  not  in  attendance  upon  85  Hun.  575;  33  N.  Y.  Supp.  198.) 
her  as  a  physician  and  the  answers  The  calling  of  the  physician  as  a  wit- 
might  have  involved  the  disclosure  of  ness  by  the  personal  representative 
information  acquired  by  the  witness  and  asking  him  questions  calculated 
in  a  professional  capacity  and  neces-  to  elicit  such  evidence  is  a  sufficient 
sary  to  enable  him  to  act  in  that  waiver.  (Holcomb  v.  Harris,  166 
capacity,  such  questions  were  within  N.  Y.  257 ;  Pringle  v.  Burroughs,  70 
the   spirit  of  the   prohibition  of   sec-  App.  Div.  12;  74  N.  Y.  Supp.  1055.) 
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who  is  not  a  party  to  the  proceeding  or  interested  therein,  does  not 
take  it  out  of  such  prohibition.*' 

§  176.    Clualification  of  attorney  who  is  subscribing  witness. — ^A 

testator,  in  requesting  a  person  to  sign  as  a  subscribing  witness 
to  his  will,  is  presumed  to  know  the  obligations  assumed  by  the 
witness  in  respect  to  the  proof  of  the  will;  among  other  things, 
the  duty  to  testify  as  to  the  circumstances  attending  its  execution, 
including  the  mental  condition  of  the  testator  at  that  time,  as 
evidenced  by  his  action,  conduct,  and  conversation.  The  act  of 
the  testator,  therefore,  in  requesting  his  attorney,  who  drew  his 
will,  to  become  a  witness  to  it,  is  clearly  indicative  of  an  intention 
to  waive  the  statutory  prohibition,  and  so  leave  the  witness  free 
to  perform  the  duties  of  the  office  assigned  him.®*  This  rule  is 
now  made  statutory  by  the  amendment  above  referred  to,  which 
declares,  in  effect,  that  "  an  attorney,  on  the  probate  of  a  will," 
is  not  disqualified  "  from  becoming  a  witness  as  to  its  preparation 
and  execution,  in  case  such  attorney  is  one  of  the  subscribing 
witnesses  thereto.*® 

ARTICLE  THIRD. 

WHAT  LAW  GOVEENS  PEOBATE. 

§  177.  law  at  time  of  testator's  death The  formalities  requi- 
site to  the  due  execution  of  a  will  are  governed  by  the  law  existing 
at  the  time  of  the  testator's  death,  unless  otherwise  provided  by 
the  law;  for  a  will  is  ambulatory  while  the  testator  lives,  and  it 
takes  effect  only  on  his  death.  Hence,  a  statute  affecting  wills, 
which  is  enacted  after  a  will  is  made,  but  before  a  testator's  death, 
must,  unless  there  be  a  saving  clause  as  to  such  wills,  take  effect 
thereon.®**     But  it  is  usual  for  the  Legislature,  in  changing  the 

87  Matter   of  Myer,    184   N.   Y.   54.  scribing   witness   is   prima   facie   evi- 

In   that   case   the  testimony   objected  denee  of  such  waiver,  and  the  burden 

to  concerned  the  mental  condition  of  is    thrown    upon    the    contestants    to 

certain  relatives  of  tlie  testatrix,  from  show    by    affirmative    proof    that    the 

whom  it  was  claimed  she  had  inherited  legal  inference  is   not  warranted.     A 

a,  tendency  to  paresis.  statute  which   seel<s  to  limit  the  ex- 

88 Matter    of    Coleman,    111  ,N.    Y.  tent   to  which  witnesses,   whose  rela- 

220;    Matter   of   Gagan,    47    St.   Rep.  tion  to  the  case  may  raise  a  doubt  of 

444;  aff'd,  49  id.  366;  21  N.  Y.  Supp.  their  competency   to  testify,  must  be 

350.     The  waiver  extends  to  all  com-  strictly   construed.      (Matter   of   Hal- 

munications  and  transactions,  between  sey,  N.  Y.  Law  J.,  May  13,   1890.) 
the  testator  and  the  attorney,  having        89  Co.  Civ.  Proc.,  §  836,  as  amended 

reference  to  the   paper  under   consid-  1892;   Matter  of  Gagan,  47    St.  Rep. 

eration.      (Matter   of   Lamb,   21    Civ.  444;  aff'd.  49  id.  366. 
Proc.  Rep.  324;  18  N.  Y.  Supp.  173.)        9n  Root    v.    Stuyvesant,    18     Wend. 

The  fact  of  the  attorney  being  a  sub-  257;    Bishop  v.  Bishop,  4  Hill,    138; 
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formalities  prescribed  for  the  due  execution  of  wills,  to  except 
instruments  previously  executed,  but  not  yet  made  effective  by 
death.  Such  provision  was  made  in  the  Eevised  Statutes.®^  But 
by  adding  a  codicil  after  a  new  statute  has  been  passed,  the  tes- 
tator republishes  his  will,  and  subjects  it,  in  some  degree,  at  least, 
to  the  effect  of  the  new  statute.®^  In  respect  to  the  mode  of  proof, 
the  case  is  governed  by  the  law  in  force  when  the  will  is  pro- 
pounded for  probate.®^  But  the  topic  under  consideration  in- 
volves, also,  questions  concerning  the  lex  loci. 

§  178.  Law  of  place  as  to  wills  of  real  property —  In  respect  to 
wills  of  real  property,  situated  within  the  State,  the  formalities 
of  execution  must  of  course  be  those  prescribed  by  our  own  law  f^ 
but  where  the  real  property  is  situated  in  another  State,  the  for- 
malities prescribed  by  the  laws  of  that  State  must  be  complied 
with. 

§  179.  Wills  of  personal  property. —  In  respect  to  wills  of  per- 
sonal property,  the  rule  in  this  State  formerly  was  that  the  for- 
malities of  execution  and  attestation  must  be  those  prescribed  by 
the  law  of  the  place  where  the  testator  was  domiciled  at  the  time  of 
Ms  death,  for  the  reason,  as  was  argued,  that,  as  a  will  is  wholly 
inoperative  until  the  testator's  death,  and  as  the  law  of  the  dom- 
icile applies  to  the  person  and  the  personal  property,  the  will, 
wherever  made,  and  notwithstanding  any  changes  of  domicile, 
must  be  sustained,  if  at  all,  in  respect  to  its  formalities  of  execu- 
tion, by  the  law  which  was  applicable  to  his  person  and  his  per- 
sonal property  at  that  time.®"  But  this  doctrine  is  now  changed 
in  this  State,  and  a  will  of  personal  property  executed  in  any  other 
State  or  Territory  of  the  United  States,  the  dominion  of  Canada, 
or  the  kingdom  of  Great  Britain  and  Ireland,  if  executed  as  pre- 
scribed by  the  laws  of  the  State  or  country  where  it  was  executed, 
or  a  will  of  personal  property  executed,  by  a  nonresident  of  the 

Doubleday  v.  Newton,  27   Barb.   431;  857;    Koppel   v.  Holm,   23  Misc.   557, 

Be    Peyster    v.    Clendining,    8    Paige,  52  N.  Y.   Supp.  830;   Matter  of  Bar- 

295 ;   a'ff'd,   on  other  points  sub  nom.  andon,  41  Misc.  380. 
Bulkley  v.  De  Peyster,  26  Wend.  21.  95  Moultrie  v.  Hunt,  23  N.  Y.  394; 

91  Lawrence  v.  Hebbard,  1  Bradf.  Dupuy  v.  Wurtz,  53  N.  Y.  556.  Real 
^52;  Price  v.  Brown,  id.  291.  .  and   personal   property,   though   given 

92  Salmon  v.  Stuyvesant,  16  Wend,  by  the  same  clause  of  a  will,  and  upon 
320;  Root  V.  Stuyvesant,  18  id.  257,  the  same  trust,  are  severable,  and  the 
315.  validity  of  one  does  not  depend  upon 

93  Co.  Civ.  Proc,  §  2482;  Jauncey  that  o'f  the  other.  (Knox  v.  Jones, 
V.  Thome,   2  Barb.   Ch.  40.  47  K  Y.  389.)      But  a  will  of  realty 

94  See  Vogel  v.  Lehritter,  139  N.  Y.  may  be  probated  as  one  of  personalty 
223;  54  St.  Rep.  595;  Matter  of  Law,  if  an  executor  is  appointed.  (Matter 
56   App.   Div.   454;    67   W.   Y.   Supp.  of  Maecafll,  127  App.  Div.  21.) 
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State,  according  to  the  laws  of  the  testator's  residence  may  be 
proved  here/®  and  this  right  to  probate,  as  well  as  the  validity  of 
the  execution  of  the  will  or  its  construction,  is  not  affected  by  a 
change  of  the  testator's  residence  made  after  its  execution  and 
publication.®^  The  law  of  the  domicile  governs  the  formalities 
of  execution  of  a  will  of  personal  property,®®  the  question  of  tes- 
tamentary capacity,®®  the  right  of  the  persons  to  dispose  of  the 
estate,-*^  and  the  construction  of  the  instrument;^  but  the  validity 
of  bequests,  i.  e.,  the  capacity  of  the  beneficiary  to  take,  unless 
expressly  prohibited  by  the  law  of  the  testator's  domicile,  depends 
upon  the  law  of  the  domicile  of  the  legatee.^  A  will  of  personalty 
executed  under  a  power  of  appointment  must  conform  to  the  law 
of  the  testator's  domicile,  rather  than  to  that  of  the  creator  of  the 
power.*      Questions  of  evidence,  however,  are  determined  by  the 

96  Matter  of  Gaines,  84  Hun,  520 ;  60  St.  Eep.  337,  which  see ;  N.  Y. 
32  N.  Y.  Supp.  398;  aflf'd,  154  N.  Y.  Life,  etc.,  Co.  v.  Viele,  161  N.  Y.  11; 
747;  Matter  of  Cruger,  36  Misc.  477;  55  X.  E.  311;  Matter  of  Cleveland, 
73  N.  Y.  Supp.  812.  28    Misc.   369;    59    N'.    Y.    Supp.    985; 

97  Cons.  L.  1909,  c.  18,  §§  23,  24  Wright  v.  Mercein,  34  Misc.  414;  69 
(Co.  Civ.  Proc,  §  2611.)  See  Booth  N.  Y.  Supp.  936;  Maolienzie  v.  Mack- 
V.  Timoney,  3  Dem.  416;  Matter  of  enzie,  3  Misc.  200;  23  N.  Y.  Supp. 
Booth,  127  N.  Y.  109,  and  ante,  §  140.  270:  Garvey  v.  Horgan,  38  Misc.  164; 

98  The  courts  of  this  State  have  77  N.  Y.  Supp.  290;  aflF'd,  77  App. 
jurisdiction  to  determine  whether  the  Div.  391.  Compare  Mills  v.  Fogal, 
will  of  a  resident  of  another  State  4  Edw.  559;  Isham  v.  Gibbons,  1 
was  properly  admitted  to  probate  in  Bradf.  69;  Matter  of  Roberts,  8  Paige, 
such  State,  and  will  restrain  the  dis-  446 ;  1  Eedf.  on  Wills,  393.  The  rul^ 
tributees  from  receiving  their  shares  of  law  in  another  State  in  reference 
on  the  ground  of  fraud  and  collusion  to  construing  a  will,  is  prima  facie 
in  procuring  such  probate.  (Davis  v.  tlie  same  as  that  of  New  York  (Put- 
Cornue,  151  N".  Y.  172.)  See  Eobb  v.  nam  v.  Lincoln  Safe  Deposit  Co.,  34 
Wash,  and  Jeff.  College,  103  App.  Misc.  333;  aff'd,  66  App.  Div.  136; 
Div.  327;  93  N.  Y.  Supp.  192;- mod..  Congregational  Society  v.  Hale,  29 
185  N.  Y.   485.  App.  Div.  396;  51  N.  Y.  Supp.  704.) 

99  Davison's  Estate,  1   Tuck.  479.  A  married  woman,  separated  from  her 

1  Schultz  V.  Dambmann,  3  Bradf.  husband,  but  not  divorced,  has  no 
379;  Wood  v.  Wood,  5  Paige,  596;  separate  domicile,  and  her  will  must 
Hope  V.  Brewer,  136  N.  Y.  126.  See  be  construed  according  to  the  law  of 
Eobb  V.  Wash,  and  Jeff.  College,  the  husband's  domicile.  {Jones  v. 
supra.  A  leasehold  estate  for  years  Jones,  8  Misc.  660;  60  St.  Eep.  429.) 
in  lands  situated  in  this  State,  owned  But  a  will  executed  in  New  Jersey 
by  a  resident  of  another  State,  will  by  an  unmarried  woman  who  after- 
be  considered  as  personal  property,  ward  marries  and  removes  to  and  dies 
and  as  such,  as  to  its  transmission  in  this  State  is  governed  by  the  law 
by  last  will  and  testament,  controlled  of  this  State  and  cannot  be  admitted 
by  the  law  which  governed  the  person  to  probate,  as  it  is  revoked  by  the 
of  its  owner.  (Despard  v.  Churchill,  subsequent  marriage.  (Matter  of  Co- 
53  N.  Y.  192.)  burn,   9   Misc.   437;    30   N.   Y.   Supp. 

2  Cons.     L.      1909,     c.     18.     §     47  383.) 

(formerly    Co.    Civ.    Proc,    §    2694);  3  Congregational,     etc..     Society     v. 

Chamberlain      v.      Chamberlain,      43  Hale,    29    App.    Div.    396;    51    N.    Y. 

N.  Y.  424;  Knox  v.  Jones,  47  id.  389;  Supp.   704;   Matter   of   Lang,  9  Misc. 

Caulfield    v.     Sullivan,     85     id.     153;  521;   30  N.  Y.   Supp.  388. 

Dammert  v.  Osborn,  140  id.  30,  motion  4  Ward    v.    Stanard,    82    App.    Div. 

for  reargument  denied  in  141  id.  564;  386;  81  N.  Y.  Supp.  906. 
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lex  fori  or  law  of  the  jurisdiction  in  whose  courts  they  are  raised.^ 
On  the  other  hand,  a  nonresident's  will,  though  not  executed  in 
conformity  with  the  laws  of  his  foreign  domicile,  where  executed, 
may  nevertheless  be  admitted  to  probate  here,  where  there  are 
assets,  provided  it  was  executed  with  the  formalities  required  by 
our  own  statute.* 

AKTICLE  FOUETH. 

FACTS  MATERIAL  TO  THE  QUESTION"  OF  PKOBATE. 

SUBDIVISION^  1. 

PEELIMINAEY  CONSIDEEATIONS. 

§  180.  The  issues  in  probate  cases — The  subject-matter  of  a 
contest  in  a  probate  proceeding  may  be  confined  exclusively  to 
the  factum  of  the  will,  or  it  may  include  also  the  exposition  of  the 
will,  that  is,  its  construction  and  effect,  if  it  be  found  to  be  a 
valid  will  for  any  purpose.  The  distinction  between  these  two 
subjects  of  jurisdiction  is  important.  The  one  question  is  as  to 
the  genuineness  and  valid  execution  of  the  paper,  involving  the 
testamentary  capacity  of  the  testator,  his  freedom  from  restraint, 
and  all  questions  of  fraud  and  mistake  in  the  testamentary  act, 
including  in  some  measure  the  legality  of  the  testamentary  dis- 
positions. The  other  question  is  as  to  the  meaning  of  the  lan- 
guage of  the  will  and  its  effect  as  a  disposition  of  property.  The 
distinction  is  important  because,  as  to  the  factum  of  the  will, 
parol  or  extrinsic  evidence  is  admissible  to  impeach  or  to  sustain 
the  will,  while,  on  the  question  of  construction,  such  evidence  is 
only  admissible  within  certain  strict  rules  and  limitations.''  Pre- 
vious to  the  adoption  of  chapter  18  of  the  Code  of  Civil  Pro- 
cedure, Surrogates'  Courts  (with  the  single  exception  of  that  of 
New  York  county^)  had  no  jurisdiction  to  pass  upon  any  question 
other  than  the  fact  of  the  due  execution  and  attestation,  and  the 
"  validity  "  of  the  will ;  and  this  "  validity  "  was  interpreted  to 
mean  the  validity  of  its  execution  as  the  act  of  a  capable  testator, 
free  from  restraint,  etc.      The  court  had  no  authority,  in  a  pro- 

5  Wharton,   Conflict  of  L.,   §   574.  preme  Court  had,  in  determining  the 

6  Matter  of  MeMulkin,  5  Dem.  295.  construction,  validity,   or   legal   effect 

7  Matter  of  Keleman,  126  N.  Y.  73.  of  wills  of  real  or   personal  property 

8  L.  1870,  c.  359,  §  11.   That  statute  —  much  broader  than  those  conferred 
conferred  on  the  surrogate  the   same  by  the  present  statute. 

power    and    jurisdiction    as    the    Su- 
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eeeding  for  probate,  to  pass  upon  the  question,  whether  any  pro- 
vision of  the  will  was  in  contravention  of  a  statutory  limitation 
of  testamentary  power,  or  whether  a  devisee  or  legatee  was  legally 
competent  to  take  under  the  will,  or  like  questions  involving  the 
legality  and  construction  of  dispositive  clauses  in  a  will.®  The 
inquiry  of  the  court  was  limited  to  the  single  question  of  the  valid 
execution  of  the  paper  as  the  last  will  of  a  free  and  competent 
testator.  And  probate  could  not  be  resisted  on  the  ground  that 
the  testator  had  no  power  to  dispose  of  the  property  referred  to, 
or  that  his  proposed  disposition  was  illegal.  The  law  is  now 
otherwise;  and  in  the  same  proceeding  by  which  the  genuineness 
of  the  will  and  the  validity  of  its  execution  are  determined,  the 
court  may,  if  so  required  by  any  party  in  interest,  pass  upon  "  the 
validity,  construction,  or  effect  of  any  disposition  of  personal 
property,  contained  in  the  will  of  a  resident  of  the  State,  executed 
within  the  State,"  unless  the  will  is  rejected  for  failure  of  proof 
of  the  statutory  requisites.^"  The  present  chapter  is  devoted  to 
a  consideration  of  the  rules  and  practice  governing  the  determina- 
tion of  questions  arising  upon  the  factum  of  the  will. 

§  181.  Factum  of  the  will. —  By  this  phrase  is  not  meant  merely 
the  formal  execution  and  attestation  of  the  instrument.  It  is 
true  that  the  formal  execution  and  publication  of  the  testament- 
ary paper  is  the  best,  and,  in  most  cases,  the  only  evidence  of  the 
testator's  intention  to  make  a  will,  but  the  questions,  whether  the 
testator  intended  to  make  the  particular  will  offered  for  probate; 
whether  his  instructions  to  the  draftsman  were  comprehended ; 
whether  those  instructions  were  correctly  put  in  writing ;  whether, 
when  the  will  was  read,  he  understood  its  contents ;  whether  they 
conformed  to  his  real  wish ;  whether,  in  fact,  this  particular  instru- 
ment is  his  will  —  are  all  elements  of  the  factum^  of  the  will,  and 
are  to  be  determined  by  a  considerate  examination  of  all  the  facts 
and  circumstances  attending  the  transaction.  For  the  factum 
of  a  will,  as  was  said  by  Sir  John  ISTiooU,^^  "  means  not  barely 
the  signing  of  it,  and  the  formal  publication  or  delivery,  but  proof, 
in  the  language  of  the  condidit,  that  he  well  knew  and  under- 
stood the  contents  thereof,  and  did  give,  will,  dispose,  and  do,  in 

9  See  TVIcLaughlin's  Estate,   1  Tuck.  lo  Co.  Civ.  Proc,  §  2624.    The  exer- 

79:  Matter  of  Gilman,  38  Barb.  364;  cise  of  this  jurisdiction  is  the  subject 

Nelson  V.  MeGiffert,  3  Barb.  Ch.  158 ;  of  the  next  following  chapter. 

Matter    of    Forman,    54    Barb.    274;  n  Zaeharias    v.    Collis,    3    Phillim. 

Sevan    v.     Cooper,    72    N.     Y.    317;  179.     And  see  Burger  v.  Hill,  1  Bradf. 

Waters  v.  Cullen,  2  Bradf.  354 ;  Hillis  363 ;    Fisher  v.   Clark,   1    Paige,    176 ; 

V.  Hillis,  16  Hun,  76.  Colton  v.  Ross,  2  id.  398. 
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all  things  as  in  the  said  will  contained."  It  may  be  said  gener- 
ally, then,  that  questions  of  error  or  mistakes  or  variances,  as  well 
as  of  fraud  and  incapacity,  when  they  relate  to  the  factum  of  the 
will,  are  to  be  determined  by  the  surrogate  whenever  they  are 
raised  in  a  proceeding  for  the  probate  of  the  instrument. 

§  182.   Testamentary  character  of  the  paper  propounded But  it 

is  proper  to  observe,  in  the  first  place,  that  the  instrument  must 
be  testamentary  in.  its  character  —  that  is,  it  must  have  been  in- 
tended by  the  testator  as  a  last  disposition  of  his  property  and 
estate. ^^  This  is  the  distinguishing  feature  of  a  will,  and  if  the 
instrument  is  not  to  take  efFect  until  death,  and  is  revocable,  it  is 
a  will  and  can  have  no  operation  or  validity  as  a  deed.-^*  ISTo 
technical  language  or  form  is  essential,  as  in  a  deed,  to  give  effect 
to  a  testator's  intention,  and  before  the  requisites,  as  to  execution 
and  publication  of  wills,  were  prescribed  by  the  Kevised  Statutes, 
almost  any  form  of  instrument  and  memorandtim  might  operate 
as  a  testamentary  disposition  of  personal  property.  Only  wills  of 
real  property  were  required  to  be  executed  and  attested  with  cer- 
tain formalities,  although  wills  of  personal  property,  like  wills  of 
real  property,  were  required  to  be  in  writing,  with  some  limited 
exceptions.  A  will  of  real  property  could  be  proved  in  the 
Supreme  Court  or  the  Common  Pleas  of  the  county  only.  The 
Surrogates'  Courts  had  jurisdiction  to  grant  probate  of  a  will  of 
personalty  only,  and,  in  one  case  at  least,-'*  such  a  court  was  upheld 
in  granting  probate  on  a  testamentary  paper,  unsigned  by  the 
testator,  and  unattested  by  witnesses.  But  it  is  not  so  now.  Thus, 
a  memorandum  annexed  to  bonds,  directing  that,  after  the  holder's 
death,  they  be  canceled  or  not  enforced,  except  by  way  of  set-off, 

12  If   it    is    shown    that   the    paper,  3  Sw.  &  Tr.  282)  ;   in  neither  ease  is 

though     perfectly    executed     and     at-  there  animus  testandi. 

tested,  was  made,  not  animo  testandi  13  Boon    v.    Castle,    61    Misc.    474, 

but  in  jest,  only  to  exhibit  the  brevity  citing  Matter   of  Diez,  50  N.  Y.   88 ; 

of   expression    of    which    a   will    was  Matter    of    Emmons,    110    App.    Div. 

capable,  it  is  not  the  will  of  the  testa-  701 ;   Sullivan  v.   Sullivan,   161   N.  Y. 

tor.     (Nicholas  v.  Nicholas,  2  Phillim.  554;  Oilman  v.  McArdle,  99  N.  Y.  451. 

180.)      And,   to   the    same    effect,   see  Compare  Diefendorf  v.  Diefendorf,  132 

Trevelyan  v.  Trevelyan,  4  id.  153.     If  N.  Y.   100. 

two  persons,  intending  to  make  their  14  Watts  v.  Public  Adm'r,  4  Wend, 
wills,  each,  by  mistake,  executes  the  168.  So  a  letter  contemplating  the 
document  prepared  for  the  other  (Re  writer's  death,  and  requesting  the  re- 
Hunt,  L.  R.  3  P.  &  D.  250)  ;  or  if  the  cipient  to  put  others  in  possession  of 
document  was  intended  only  as  a  con-  his  property,  was  held  a  valid  will, 
trivance  to  effect  some  collateral  ( Morrell  v.  Dickey,  1  Johns.  Ch.  153.) 
object,  e.  g.,  to  be  shown  to  another  And  a  Scottish  deed  of  disposition  and 
person  to  induce  him  to  comply  with  settlement  was  held  a  will,  and  prova- 
the  testator's  wish    (Lister  v.  Smith,  ble.    (Matter  of  Eaaton,  6  Paige,  183.) 
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not  being  executed  as  a  will,  lias  no  validity  as  sucli.^®  But  a 
paper  expressing  a  wish  to  give  certain  sums,  and  that  neither 
"  executors  nor  heirs  will  object  to  carrying  out  this  my  will,"  is 
testamentary  in  its  character.  The  character  of  the  instrument 
depends  on  its  substance,  not  on  its  form  or  any  declaration  of  the 
testator.-^®  A  paper  need  not  contain  a  statement  that  it  is  a  will 
to  make  it  one.  Thus,  an  instrument  duly  executed  by  the 
deceased,  which  simply  nominates  certain  persons  as  executors," 
and  authorizes  them  to  sell  real  estate,  is  a  will  ;^^  so,  too,  one  which 
merely  directs  payment  of  funeral  expenses  and  legacies.-"-®  The 
failure  to  appoint  an  executor  is  immaterial.^" 

§  183.  Conditional  will — -Where  the  paper  propounded  is 
clearly  made  dependent  upon  a  condition  precedent  in  its  very 
terms,  performance  of  the  condition  must  be  shown  before  the 
paper  can  be  upheld  as  a  will.  If  it  clearly  appears,  on  its  face, 
that  the  paper  was  not  intended  to  remain  an  operative  will,  ex- 
cept on  the  happening  of  a  certain  event,  or  other  contingency, 
then  the  surrogate  will  inquire,  before  granting  probate,  whether 
that  contingency  has  arisen.  If  the  condition  is  of  partial  appli- 
cation, however,  and  does  not  express  that  the  entire  instrument 
is  to  take  effect  or  fail  upon  a  particular  event,  probate  will  be 
granted,  and  the  effect  of  the  condition  upon  particular  legacies 
be  left  to  future  consideration.^^  We  have  already  mentioned 
conjoint  of  mutual  wills  which  are  provable  on  the  death  of  either 
party.^^ 

IS,  Brinckerhoff    v.    BrinekerhoflF,    2  and  handed  to  his  physician  -with  in- 

K.  Y.  Leg.  Obs.  424.  stnictions   to    retain   it  for   the   -wife 

16  Carle  v.  Underhill,  3  Bradf.  101.  until   after   the   grantor's    death,   was 

An  instrument  conveying  land,  which  upheld  as  a  deed'  upon  the  theory  of 

is    not   intended   to   take   effect  until  a,  valid  ante-mortem  delivery, 

after  the  death  of  the  person  execut-  17  Matter  of  Davis,  45  Misc.  306. 

ing  it,  is  properly  construed  to  be  a  18  Barber  v.  Barber,   17   Hun,  72. 

will,   and  not  a  deed,  where  there   is  19  Matter  of  Buchan,  16  Misc.  204; 

nothing  in  the  language  of  the  instru-  38  N.  Y.  Supp.  1124. 

ment  and  in  the  circumstances  under  20  Matter  of  Davis,  supra. 

which  it  was  executed  to  indicate  that  21  j^x    p.    Lindsay,    2    Bradf.    204 ; 

it  was  intended  as  anything  else  than  Thompson  v.  Connor,  3  id.  366.     For 

a  will,  and  hence  such  instrument  is  the  case  of  a  codicil  adjudged  to  have 

subject    to   revocation   by   the   person  been     executed     conditionally,     to     be 

executing  it  at  any  time   during  his  made  effectual  only  by  its  being  af- 

life.     (Perry  v.  Perry,  21  N.  Y.  Supp.  tached    to   the   will    at    a    subsequent 

133.)      See   Boon  v.   Castle,   61   Misc.  period,  which  never  was  done,  and  it 

474.   On  the  other  hand,  in  Diefendorf  did  not  at  the  time  express  testator's 

v.  Diefendorf   (132  N.  Y.  100),  an  in-  wish,   see  Matter   of  Buckwell,  N.  Y. 

strument  in  the  form  of  a  deed,  exe-  Law  ,7.,  Mar.   18,   1891    (N.  Y.   Surr. 

eutcd  by  a  husband  on  his  deathbed,  Ct.). 

conveying  all  his  property  to  his  wife,  22  See  §  154,  ante. 
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§  184.  Circumstances  of  execution,  delivery,  and  custody  of  will. 
—  Besides  the  formalities  requisite  for  the  due  execution,  publica- 
tion, and  attestation  of  the  paper  propounded,  the  surrogate  may 
inquire,  if  he  desire  to  do  so,  into  the  circumstances  of  the  deliv- 
ery and  possession  of  the  will,  and  for  that  purpose  may,  in  his 
discretion,  require  proof  of  the  circumstances  attending  the  execu- 
tion, the  delivery,  and  the  possession  thereof,  or  other  circum- 
stances, to  be  made  by  the  person  who  received  the  will  from  the 
testator,  if  he  can  be  produced,  as  also  by  the  person  presenting 
it  for  probate.^  The  court  is  not  confined,  therefore,  to  the  par- 
ticular issues  raised  by  the  objections  of  the  contestant.  While 
the  surrogate  may,  in  his  discretion,  require  the  examination  of 
the  person  who  has  had  possession  of  the  will  since  its  execution, 
he  cannot  compel  the  examination  of  the  lawyer  who  drew  the 
will.2* 

But  extrinsic  evidence  of  this,  or  of  any  sort,  is  only  competent 
on  the  trial  of  an  issue  as  to  the  factum  of  the  will.  W^here  no 
question  of  the  validity  of  the  will  itself  is  raised,  and  the  only 
issue  is  as  to  "the  construction,  validity,  and  effect."  of  its  dispo- 
sitions of  property,  extrinsic  parol  evidence  of  the  circumstances 
under  which  the  will  was  executed  is  incompetent.  Even  if  by 
such  extrinsic  evidence  a  trust  ex  maleficio  could  be  established, 
a  Surrogate's  Court  has  no  jurisdiction  to  determine  such  an 
issue.^^ 

§  185.  Order  of  proof —  If  the  allegations  of  the  petition  as  to 
the  death  of  the  testator,  his  residence  in  the  county,  or  the  exist- 
ence of  property  there,  or  as  to  any  other  jurisdictional  fact,  are 
put  in  issue  by  an  answer,  or,  even  in  a  case  not  contested,  where 
these  facts  are  imperfectly  alleged,  the  proponent,  in  the  due 
order  of  proof,  is  bound,  first,  to  establish  these  facts  by  proof. 
The  next  step  is  to  prove  the  requisite  formalities  attending  the 
execution,  publication,  and  attestation  of  the  will,  and  then  to 
show  that  the  testator  was,  at  the  time,  of  proper  age  and  mental 
soundness,  and  was  not  unduly  influenced  in  the  testamentary 
act.  Accordingly,  it  has  been  held  that  where  the  probate  is 
contested  in  respect  to  the  genuineness  of  the  paper,  the  testa- 

23  Co.  Civ.  Proc,  §  2622.     Evidence  v.  Sickly,  133  N.  y.  456;  45  St.  Kep. 

of     the      circumstances      surrounding  735.) 

testator,  at  the  time  of  the  execution  24  Taylor's  Will,  10  Abb.  Pr.  (N.S.I 

of  a  will,  where  its  terms  are  doubt-  300. 

ful,  is  admissible  to  show  intent,  but  25  Matter  of  Keleman,  126  N.  Y.  73. 

occurrences   long   thereafter   may   not  To  the  same  effect,  Matter  of  Walker, 

be  proved   for  the  purpose.      (Morris  136  id.  20.     See  c.  VII,  post. 
10 
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mentary  capacity  of  the  decedent,  and  the  freedom  of  the  act, 
the  contestant's  evidence  as  to  the  genuineness  of  the  paper  should 
first  he  received,  and  that  relating  to  capacity  and  undue  influence 
successively  afterward. ^^ 

§  186.  Decedent's  death  and  identity. — "  The  existence  of  the 
jurisdictional  facts  prescribed  by  the  statute  "  ^^  is  essential  to  the 
validity  of  the  surrogate's  decree  in  this,  as  in  every  other,  pro- 
ceeding. The  fact  of  the  death  of  the  person  whose  will  is  sought 
to  be  proved  is,  of  course,  of  the  first  importance,  as  a  test  of  juris- 
diction. Where  the  testator's  death  is  controverted,  or  is  not 
stated  in  the  petition  for  probate,  on  positive  personal  knowledge, 
the  burden  of  proving  it  is  upon  the  proponent.^^  If  the  fact  can 
only  be  imperfectly  proved,  circumstances  must  be  shovsm  suffi- 
cient to  raise  a  legal  presumption  of  death.  It  is  necessarily  im- 
possible to  give  any  standard  by  which  to  measure  the  sufficiency 
of  circumstantial  evidence  of  death;  mere  information  and  belief, 
founded  on  nothing,  is  of  course  not  proof  in  any  legal  sense. ^* 
It  is  not  necessary,  speaking  generally,  that  any  specific  period 
of  time  should  elapse  to  create  the  presumption  of  death,  but  it 
may  arise  whenever  the  facts  of  the  case  will  warrant.^"     The 

28  Taylor's  Will,  10  Abb.  Pr.  (N.  S.)  Stuck,  4  Eedf.  294 ;  Maehini  v.  Zan- 
300.  '  oni,  5  id.  492;  Matter  of  Sullivan,  51 
27  Co.  Civ.  Proc,  §  2474.  Hun,  .378;  Stouvenel  v.  Stephens,  2 
28Prout  V.  McNab,  6  Dem.  152.  Daly,  319;  Oppenheim  v.  Wolf,  3 
29Roderigag  v.  East  River  Savings  Sandf.  Ch.  571;  Gerry  v.  Post,  13 
Bank,  76  N.  Y.  316.  See  Matter  of  How.  Pr.  118;  Merritt  v.  Thompson, 
Morgan,  30  Misc.  578,  where  the  facts  1  Hilt.  550;  King  v.  Paddock,  18 
and  circumstances  were  reviewed  and  Johns.  141 ;  McCartee  v.  Camel,  1 
held  sufficient  to  establish  the  death  Barb.  Ch.  455 ;  Eagle  v.  Emmet,  4 
of  the  testator  in  a  hotel  fire.  Bradf.  117;  3  Abb.  Pr.  218;  Moehring 
30  In  Matter  of  Nolting  (43  Hun,  v.  Mitchell,  1  Barb.  Ch.  264;  Clarke 
456),  it  appeared  that  the  alleged  de-  v.  Cummings,  5  Barb.  339,  354;  Mat- 
cedent  had  left  his  home  under  the  ter  of  Ackerman,  2  Eedf.  521 ;  Mat- 
depression  following  an  attack  of  de-  ter  of  Ridgeway,  id.  226;  Matter  of 
lirium  tremens,  declaring  his  inten-  Tobin,  15  St.  Rep.  749 ;  Matter  of 
tion  to  commit  suicide,  and  had  gone  Shipman,  22  id.  362;  Allen  v. 
toward  the  river;  that  thereafter  he  Ketcham,  24  id.  251;  Ferry  v.  Samp- 
had  not  been  heard  from  for  more  son,  17  id.  428;  Karstens  v.  Karstens, 
than  ten  years,  although  previously  20  Misc.  247;  45  N.  Y.  Supp.  966; 
he  had  communicated  regularly  with  aff'd,  9  App.  Div.  229;  Czech  v.  Bean, 
his  relatives.  Held,  that,  from  his  35  Misc.  729;  72  N.  Y.  Supp.  402; 
silent  absence  during  ten  years,  the  Matter  of  Taylor,  49  St.  Rep.  644; 
law  would  raise  a  presumption  of  his  Matter  of  Losee,  46  Misc.  363 ;  aff'd, 
death,  which,  coupled  with  the  facts  119  App.  Div.  107;  Matter  of  San- 
and  circumstances  produced  to  the  ford,  100  App.  Div.  479;  91  N.  Y. 
surrogate,  was  sufficient  to  justify  the  Supp.  706;  Matter  of  Barr,  38  Misc. 
issuing  of  letters  of  administration,  355:  77  N.  Y.  Supp.  935;  McNulty 
and  that  the  surrogate  erred  in  refus-  v.  Mitchell,  41  Misc.  293;  84  N.  Y. 
ing  to  do  so.  Supp.  89 ;  Ruoff  v.  Greenpoint  Sav- 
As  to  presumption  of  death  arising  ingg  Bank,  40  Misc.  549;  82  N.  Y. 
from  prolonged  absence,  see  Keller  v.  Supp.   881. 
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§  186. 


statute  declares  that  "  a  person  upon  whose  life  an  estate  in  real 
property  depends,  who  remains  without  the  United  States,  or 
absents  himself  in  the  State  or  elsewhere  for  seven  years  together, 
is  presumed  to  be  dead,  in  an  action  or  special  proceeding  con- 
cerning the  property  in  which  his  death  comes  in  question,  unless 
it  is  affirmatively  proved  that  he  was  alive  within  that  time."  ^^ 


If  the  party  whose  death  is  in  ques- 
tion went  to  sea,  and  nothing  has 
been  heard  of  the  vessel  in  which  he 
sailed,  or  of  those  who  accompanied 
him,  the  presumption,  after  a  suf- 
ficient lengtli  of  time  has  elapsed, 
will  be  that  the  vessel  was  lost,  and 
all  on  board  perished ;  especially  where 
the  family  and  friends  of  the  missing 
man  have  made  every  effort  and  ex- 
hausted apparently  every  source  of 
information  to  ascertain  news  of  him 
and  the  vessel.  (Matter  of  Stewart, 
1  Connoly,  86;  18  St.  Eep.  978.)  In 
Matter  of  Norton  (N.  Y.  Law  J., 
June  12,  1891),  there  was  no  positive 
proof  of  the  time  or  place  of  testa- 
tor's death ;  "  but,"  said  Ransom,  S., 
''  I  am  satisfied  from  the  proofs  that, 
months  since,  he  was  lost  at  sea.  On 
November  24,  1890,  a  little  steamer, 
named  for  the  testator,  departed  from 
New  London,  Conn.,  for  Toulon, 
France,  having  on  board  himself,  his 
wife  and  niece,  and  a  crew  of  seven 
men.  Nothing  was  heard  of  its  move- 
ments thereafter,  except  a  dubious 
statement  transmitted  by  cable,  that 
an  Algerian  traveler  in  Toulon  stated 
that  it  had  been  seen  in  Gibraltar  in 
the  latter  part  of  December.  Subse- 
quent inquiry  failed  to  discover  who 
the  traveler  was  or  what  was  the 
source  of  his  knowledge.  The  vessel 
was  less  than  sixty  feet  long,  and 
bad  been  thoroughly  tested  as  a  sail- 
ing vessel,  but  when  laden  with  the 
additional  weight  of  boilers  and  en- 
gines, and  the  necessary  coal  for  the 
voyage,  it  was  so  low  in  the  water 
that  the  deck  was  only  from  twenty 
to  twenty-two  inches  above  the  water 
line.  Within  three  days  after  its  de- 
parture, heavy  gales  beginning  on  the 
southeast  coast  of  the  United  States, 
moved  in  a  northeasterly  course,  in- 
creasing in  violence  until  they  became 
hurricanes.  The  time  of  the  departure 
of  the  vessel,  the  speed  at  which  it 
moved,  and  the  course  taken,  would 
have  carried  it  into  the  track  of  the 
gales.  In  this  case,  many  months 
having  elapsed  since  the  departure  of 


the  vessel,  and  after  extraordinary 
efforts  made,  no  intelligence  having 
been  received  of  its  existence  or  the 
existence  of  any  of  those  on  board, 
I  hold  that  the  testator's  death  is 
proven,  and  a  decree  of  probate  of  the 
will  may  be  presented.  In  Matter  ol 
Alexander  (N.  Y.  Law  J.,  Jan.  7, 
1893),  it  appeared  that  testator  took 
his  departure  on  the  brig  of  which  he 
was  the  master  in  August,  1892,  for 
Martinique,  and  neither  he  nor  the 
crew  had  been  heard  of  since.  A 
brig  answering  the  description  of  his 
vessel  was  seen  to  sink  off  the  Ber- 
mudas a  few  days  afterward,  and 
about  the  time  it  shovild  have  reached 
the  locality.  Different  articles  of 
cargo  were  found  floating  in  the  vicin- 
ity which  were  identified  as  of  the 
same  character  and  marks  of  mer- 
chandise shipped  by  the  owners  of  the 
brig  from  this  city  on  the  voyage. 
The  hydrographic  reports  and  the 
newspaper  reports  showed  that  about 
the  time  the  vessel  sunk  violent  gales 
prevailed  in  the  vicinity.  An  insur- 
ance company  paid  the  owners  for 
the  loss  of  the  cargo.  A  decree  of 
probate  was  granted.  A  presumption 
of  the  death  of  an  emigrant  from  a 
foreign  country  to  the  United  States, 
who  came  here  in  1851,  and  has  not 
been  heard  from  since  at  his  former 
home,  does  not  arise,  in  the  absence 
of  evidence  of  inquiry  for  him  in  this 
countrv.  (Matter  of  White,  31  Misc. 
484;   65  N.  Y.  Supp.  567.) 

31  Co.  Civ.  Proc,  §  841.  This  pro- 
vision relates  only  to  a  case  where 
the  right  to  possession  of  real  prop- 
erty depends  on  the  life  of  a  third 
person,  and  not  to  the  person  who 
is  the  owner  of  the  property.  (Mat- 
ter of  Board  of  Education,  173  N.  Y. 
321;  66  N.  E.  Rep.  11.)  The  section 
also  specifies  what  length  of  time,  in 
failing  to  claim  proceeds  of  land  de- 
posited for  unknown  heirs,  in  parti- 
tion sales,  shall  work  a  presumption 
of  death.  Until  the  lapse  of  seven 
years  there  is  no  presumption  one 
way  or  the  other.     (Matter  of  Daven- 
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In  the  absence  of  a  specific  decree  fixing  the  death  at  an  inter- 
mediate date,  the  death  dates  from  the  time  of  a  decree  adjudging 
the  person  dead.^^  The  presumption  of  death,  arising  from  long, 
unexplained  absence,  may  be  rebutted  by  proof  of  the  person's 
character  and  habits,  and  the  manner  of  his  disappearance,  making 
it  improbable  that  he  would  have  communicated  with  his  friends.^^ 
Similar  to  the  question  of  testator's  death  is  that  of  his  identity; 
as  where  the  persons  called  in  by  him  to  witness  his  will  were 
strangers.  In  such  a  case,  his  identity  must  be  shown,  and  this 
may  be  done  by  proving  that  the  signature  to  the  paper  offered 
for  jDrobate  is  in  his  handwriting.^* 

§  187.  Burden  of  proof  generally —  The  proof  of  a  will  must 
be  in  accordance  with  the  rules  of  evidence  which  prevail  in  all 
judicial  investigations.^^  The  party  propounding  the  will  has  the 
afiirmative,  and  the  burden  of  proof  rests  on  him  to  show  to  the 
satisfaction  of  the  court  that  the  instrument  was  duly  executed 
by  a  testator  of  sound  mind  and  lawful  age,  etc.^®  The  subject 
of  presumptions  and  burden  of  proof  as  to  the  mental  capacity  of 
a  testator,  is  more  in  order  for  a  subsequent  page.^''^  As  to  prov- 
ing the  due  execution  and  attestation  of  the  will,  it  is  sufficient 
to  say,  in  this  place,  generally,  that  if  the  attestation  clause  is 
full,  the  signature  genuine,  the  circumstances  corroborative  of 
due  execution,  and  no  evidence  is  given  disproving  a  compliance 

port,   37   Misc.   455;    75   N.   Y.   Supp.  (4   Eedf.   294)    was   the   case   of  two 

934.)  children   who,   Avhen   very   young   and 

32  Matter  of  Losee,  119  App.  Div.  twelve  years  before  testator's  death, 
107.  were   removed  to   a  western   State  to 

33  In  Matter  of  Miller  (N.  Y.  Law  acquire  a  residence  there.  Held,  that 
J.,  Mar.  18,  1890),  on  a  question  of  the  fact  of  their  not  having  been 
distribution  of  an  estate  in  remainder,  heard  from  since  then,  raised  no  pre- 
the  death  of  an  infant  remainderman  sumption  of  their  death,  prior  to  that 
was  sought  to  be  inferred  from  her  of  testator.  See  Matter  of  Engelson, 
absence    and    failure   to    communicate  88  App.  Div.  504. 

with  her  relatives  for  more  than  seven  34Mowry  v.  Silber,  2  Bradf.   133. 

years.      "  From   the    facts    as   to    the  35  Peebles   v.   Case,   2  Bradf.   226. 

character    and   habits    of   the    alleged  36  Delafield  v.   Parish^   25   N.   Y.   9, 

decedent  and  the  manner  of  her  dis-  97;    Matter    of   Kellum,    52    id.    517; 

appearance,    it    is    extremely    improb-  Rollwagen  v.  Rollwagen,    63   id.   504; 

a.blc  that  she  would  have  been  desir-  Kingsley  v.  Blanchard,  66  Barb.  317; 

ous  to  communicate  with  her  relatives.  Dickie    v.    Van   Vleck,    5    Redf.    284; 

On  the  streets  of  a,  large  city,  without  Legg    v.    Meyer,    id.    628 ;    Miller    v. 

money,     withovit     friends,     with     no  White,    id.    320;    Cooper   v.   Benedict, 

moral  training  and  no  education,  and  3  Dem.   136;   Matter  of  McMulkin,  6 

with    the    vicious    propensities    which  id.    347 ;    Matter   of   Elmer,    88    Hun. 

are    hereafter    described,    it    requires  290;   34  N.  Y.   Supp.  406;   Matter  of 

no  suggestion  on  my  part  to  imagine  Hitchler,  25  Misc.  365 ;  55  N.  Y.  Supp. 

the    fate    that    overtook    her."      The  640;    Matter   of    Schreiber,    112   App. 

court    refused    to    entertain    the    pre-  Div.  495;   98  N.  Y.  Supp.  483. 

sumption  of  death.     Keller  v.'  Stuck,  37  See  §§  206,  212,  217,  post. 
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in  any  particular,  the  presumption  may  be  lawfully  indulged  that 
all  the  provisions  of  the  statute  were  complied  with,  although  the 
witnesses  are  unable  to  recollect  the  execution,  or  what  took  place 
at  the  time.'*  Where  the  testimony  leaves  the  matter  in  such  a 
state  of  doubt  and  uncertainty  that  the  mind  of  the  court  is  not 
brought  to  the  belief  of  the  actual  execution  of  the  will,  although 
it  is  not  convinced  to  the  contrary,  a  decree  admitting  it  to  pro- 
bate will  be  reversed.'®  In  general,  the  burden  of  proof  remains 
with  the  proponent  to  the  end  of  the  trial,  and  if,  upon  considera- 
tion of  all  the  evidence  on  both  sides,  the  court  is  not  satisfied 
that  the  paper  propouuded  contains  the  last  will  of  the  deceased, 
it  must  refuse  probate.  Indeed,  if  there  is  a  reasonable  doubt 
whether  one  or  more  of  the  directions  of  the  statute  have  not 
been  omitted,  the  probate  must  be  refused,  although  it  may 
appear  probable  that  the  paper  expresses  the  testator's  intention.*" 
Where  it  is  alleged  as  a  groimd  of  contest,  that  a  subsequent  will 
was  executed  by  the  testator,  the  burden  is  on  the  contestant  to 
show  the  due  execution  of  the  subsequent  will,  in  order  to  estab- 
lish a  revocation  of  the  one  propounded.*^  Even  where  the  will 
has  once  been  admitted  to  probate,  and  allegations  against  its 
validity  or  the  competency  of  its  proofs  are  filed,  the  burden  o£ 
proving  anew  is  Tipon  the  parties  resisting  the  allegations,*"  and 
the  same  burden  rests  upon  the  proponent  where  the  decree  of 
probate  has  been  reversed  and  a  new  trial  ordered.*' 

§  188.  Weight  of  evidence —  No  unvarying  rule  as  to  the  amount 
of  evidence  necessary  to  establish  the  execution  of  a  will  can  be 
laid  down,  which  is  to  control  in  every  case,  as  the  circumstances 

38  Matter  of  Kellum,  52  N.  Y.  517;  as  to  the  facts  attending  the  exeoii- 
Orser  v.  Orser,  24  id.  51 ;  Brown  v.  tion,  where  the  evidence  of  each  wit- 
Clark,  77  id.  369;  Matter  of  Moore,  ness  talcen  separately  shows  the  due 
46  iliec.  537.  As  to  effect  of  the  execution  of  tlie  will.  (Matter  of 
attestation  clause  as  evidence  of  exe-  Lyddy.  24  St.  Rep.  607.) 

cution     and     publication,     see     post,       40  Theological   Seminary  of  Auburn 

§  203.  V.  Calhoun,  25  N.  Y.  422,  note;  How- 

39  Howland  v.  Taylor,  53  N.  Y.  627 :  land  v.  Taylor,  53  N".  Y.  627.  And 
Kiiapp  V.  Reilly,  3  Dem.  427;  Matter  see  Trwin  "v.  Irwin,  1  Redf.  41)5; 
of  Burtis,  107  App.  Div.  51;  Matter  Crispell  v.  Dubois.  4  Barb.  393;  and 
of   Schreiber,   112   App.   Div.  495;    98  Burritt  v.  Silliman,  16  id.  198. 

N.   Y.   Supp.   483.      A  mere   doubt   as       41  Mairs  v.    Freeman,    3   Redf.    181. 

to   the  validity  of  the  will,  will  not  See  Matter  of  Sands,  62  Misc.  146. 
.justify  the  appellate  court  in  revers-        42  Collier    v.    Idley,     1     Bradf.     r)4. 

ing  a  decree  of  the  surrogate  admit-  Compare   Shaw  v.   Shaw,    1   Dem.   21. 
ting  it  to  probate.      (Delaiield  v.  Par-       43  Matter  of  Hopkins,  41  Misc.  83- 

ish,   25   N.   Y.   35.)      A   grave   doubt,  83  N.   Y.    Supp.    890;    aflf'd,   93   App. 

such   as  will  justify  reversal,   is   not  Div.  618;  appeal  dismissed,  180  N.  Y. 

formed  by  the  fact  that  the  sustain-  528. 
ing   witnesses    contradict    each   other. 
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of  each  case  must  differ  from  any  other.  It  is  the  duty  of  the 
court  to  ascertain,  from  the  facts  and  circumstances,  whether  the 
instrument  offered  is  established  with  reasonable  certainty.** 
The  instrument  propounded  for  probate  must  stand  or  fall  on 
the  testimony  adduced  before  the  surrogate  in  the  proceeding  for 
its  proof.  The  fact  that  the  instrument  propounded  has  been 
already  proved  in  the  Supreme  Court,  as  a  will  of  realty,  is  not  a 
material  fact  in  a  proceeding  for  its  proof  as  a  will  of  personalty 
in  the  Surrogate's  Court.*^  The  proponent  is  not  required  to  pro- 
duce all  the  witnesses,  except  in  certain  cases  already  pointed 
out,*®  and  even  in  those  cases  it  is  not  essential  that  each  witness 
should  be  able  to  testify  that  all  the  formalities  required  by  law 
were  complied  with. 

SUBDIVISIOlSr  2. 

EXECUTION,  PUBLICATION,  AND  ATTESTATION  OF  WILL. 

§  189.  Formalities  of  execution. —  To  entitle  a  testamentary 
paper  to  be  admitted  to  probate,  certain  facts  in  reference  to  its 
mode  of  execution,  publication,  and  attestation,  are  required  by 
the  statute  to  be  shown.*^  The  provision  of  the  Statute  of  Wills, 
just  cited,  has  been  the  subject  of  very  frequent  adjudications, 
and  its  construction,  as  now  settled,  may  be  best  stated  in  the  fol- 
lowing language,  slightly  modified  from  that  of  the  section,  as  it 
stands  on  the  statute  book :  Every  will,  except  nuncupative  wills 
(made  in  the  cases  prescribed  in  another  section),  must  be  ex- 
ecuted before  the  testator's  death,*^  and  completely  attested  in  the 
following  manner: 

44  Rider  v.  Legg,  51  Barb.  260;  the  execution  and  attestation  of  ■wills, 
Nexsen  v.  Nexsen,  3  Abb.  Ct.  App.  see  Hoysradt  v.  Kingman,  22  N.  Y. 
Dec.  360 ;  2  Keyes,  229.  372. 

45  Isham  V.  Gibbons,  1  Bradf.  69.  48  The  formalities  must  be  fully 
And  see  Collier  v.  Idley,  id.  94.  And  completed  before  the  death  of  tlie 
conversely,  a  will  once  proved  as  a  testator.  If  he  dies  in  the  act,  and, 
will  of  personalty,  may  afterward,  on  though  after  his  subscription,  before 
the  discovery  of  real  property,  be  the  witnesses  have  signed,  the  will  is 
proved  anew  as  a  will  of  real  estate,  not  valid.  (Vernam  v  Spencer  3 
(Smith's  Estate,  1  Tuck.  108.)  Bradf.   16;   Matter   of   Fish,   88   Hun, 

46  See  §    165,  ante.  56;    34   N.   Y.    Supp.    536;    aflf'd,    153 

47  Cons.  L.  1909,  c.  18,  §  21  (2  N.  Y.  679.)  In  Knapp  v.  Reilly  (3 
E.  S.  63,  §  40.)  For  the  requisites  Dem.  427),  the  testator  began  to  sign 
of  execution  of  a  will  under  the  Eng-  his  name  Patrick,   and   after  writing 

lish  statute,  and  in  this  State,  before    "  Pat "  became  too  weak  to  go  on, 

1830,  see  Watts  v.  Public  Administra-  and    desisted,    though    not    as   having 

tor,  4  Wend.  168;  Jauncey  v.  Thorne,  completed    all    he    set    out    to    write. 

2   Barb.    Ch.   40;    Price   v.   Brown,    1  Held,  no  signature,  what  was  written 

Bradf.  291.     For  the  history  and  con-  not  being  intended  as  a  complete  sig- 

struction    of   our   statutes   regulating  nature. 
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§  190.  Subscription  of  will. —  It  must  be  subscribed  by  the  tes- 
tator at  the  end  of  the  will;  that  is,  the  testator  must  sign  his  name 
or  make  his  mark  beloiu  the  body  of  the  writing.  His  signing  his 
name  in  the  body  of  the  writing  is  not  a  subscription  within  the 
meaning  of  the  statute.*^  The  "  end  of  the  will,"  in  the  statute, 
means  the  end  of  the  instrument  as  a  completed  whole,  and  where 
the  name  is  written  in  the  body  of  the  instrument,  with  any 
material  portion, —  e.  g.,  a  clause  revoking  former  wills,  and  a 
portion  only  of  a  clause  naming  an  executor, —  following  the  sig- 
nature, it  is  not  properly  siibscribed,  nor  can  it  be  claimed  that 
the  portion  preceding  the  sigTiature  is  valid  as  a  will.^"    Where  a 

48  This  provision  is  intended  to  pre-  the  witnesses  had  signed  their  names ; 

vent  fraud  by  unautliorized  additions  that    the    writing    of    the    name    "  J. 

and  is  to  be  strictly  construed.    (Mat-  Kelly"  in  the  last  clause  of  the  will, 

ter   of   Gibson,    128   App.    Div.    769.)  if  written  by  the  testator,  was  not  a 

Thus  the  will  of  an  illiterate  person  valid    subscription:    first,   because    he 

cannot   be    proved    if    it   is    not    sub-  did    not    present    that    name    to    the 

scribed  by  a  mark  or  otherwise  (Mat-  witnesses    for    their    attestation,    and 

ter    of    Beneventano,    38    Misc.    272 ;  the   subsequent   signing  precluded  the 

77    N.   Y.    Supp.    651).      At    common  idea  that  he  wrote   it   or   adopted   it 

law,  if  a  person  wrote  his  name  in  the  for   his   signature   to   the   paper   as   a 

body  of  a  will  or  contract  with  intent  will;   second,  because  the  place  where 

to  execute  it  in  that  manner,  the  sig-  the   name    appears    was   not   the   end 

nature    so    written    was    as    valid    as  of  the  will.    See  also  Matter  of  O'Xeil, 

though  signed  at   the  end  of  the  in-  91    N.    Y.    516;    Jackson   v.    Jackson, 

strument.     See  Matter  of  Booth,   127  39    id.     153;    Matter    of    Conner,    37 

N.  Y.  109.     Upon  the  question  of  the  Misc.  57;  74  N.  Y.  Supp.  828;  Matter 

genuineness    of    testator's     signature,  of  Conway,  124  N.  Y.  455 ;  Matter  of 

see  §  169,  n.  48,  ante,  and  Matter  of  Blair,  84  Hun,  581  ;   aff'd,   152  N.  Y. 

Rice,    81    App.    Div.    223;    81    N.    Y.  645;  Matter  of  Whitney,  153  id.  259; 

Supp.  68;  Matter  of  Burtis,  43  Misc.  Matter  of  Andrews,  162  id.  1;  Matter 

437 ;  rev'd  for  conflict  of  evidence  in  of   Gibson,    128   App.   Div.   769.     But 

107  App.  Div.  51.  see    Matter    of    Noon,    31    Misc.    420, 

50  Sisters    of    Charity   v.    Kelly,    67  where  the  paper  propounded  for   pro- 

N.  Y.  409.     In  this  case,  K.  presented  bate  was  entirely  in  the  handwriting 

to    two    persons    a    paper,    which    he  of  the  testatrix,  who  had  left  a  blank 

stated  he  had  drawn  as  his  will,  and  space  in  the  attestation  clause  so  that 

requested    them    to    witness    it.      The    it  read,  "  Subscribed  by ,  the 

last  clause  of  the  instrument  was  as  testatrix,"   etc.,   where    she    signed   it 

follows:       "I    make,    constitute    and  with    the    intention   of   executing   the 

appoint  Edward  McCarthy  to  be  exe-  will  in  the  presence  of  the  witnesses 

cutor   (J.  Kelly)   of  this,  my  last  will  who  thereupon  signed  as  such  at  her 

and    testament,    hereby    revoking    all  request.      Held,   a   sufficient   subsorip- 

former    wills    by    me    made."      There  tion  within  the  statute.     (Distingulsh- 

wag    no    evidence    that    the    testator  ing   Sisters    of   Charity  v.   Kelly,   s%i- 

wrote  the  name  "J.  Kelly"  save  his  pra.)     The  validity  of  the  will  is  not 

statement    as    to    drawing    the    will,  affected   because    at   the   time   it   was 

After   the  two   witnesses   had   signed,  executed  the  separate  sheets  were  not 

K.  wrote  his  name,  in  the  attestation  fastened  together.      (Matter  of   Snell, 

clause,  so  that  it  read:     "Subscribed  32  Misc.    611;    67   N.   Y.   Supp.   581; 

by  John   Kelly,"   etc.     There  was   no  Matter   of    Fitzgerald,   33   Misc.   325; 

other   signature.      Held,    probate    was  68   N.   Y.   Supp.   632.)      See  Roche  v. 

properly  refused;    that   the   signature  Nason,  105  App.  Div.  256;   aff'd,   185 

in   the   attestation   clause   was   not   a  N.  Y.  128. 
due  execution,  as  it  was  written  after 
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will,  after  the  signature  of  the  decedent  and  the  witnesses,  con- 
tains a  clause  appointing  an  executor,  the  validity  of  the  instru- 
ment depends  upon  the  question  whether  such  clause  was  written 
before  or  after  execution.  If  written  before  execution  the  sig- 
nature is  not  at  the  end  of  the  will,  and  the  instrument  is  invalid."^ 
The  subscription  must  be  made  immediately  beloAV  where  the 
body  of  the  will  terminates,  and  without  any  considerable  inter- 
vening space.  A  moderate  blank  space,  however,  left  between 
the  last  line  of  the  will  and  the  subscription  is  not  fatal."'  But 
where,  after  the  usual  subscription  of  the  testator,  the  appoint- 
ment of  executors  was  under-written  and  signed  by  the  witnesses 
only,  and  then  a  direction  to  the  executors  was  under-written  and 
signed  by  the  witnesses  only,  and  then  a  further  direction  to  the 
executors  was  under-written  and  signed  by  the  testator  only — ■ 
the  will  was  not  duly  executed.^^ 

A  substantial  compliance  with  the  direction  of  the  statute  is, 
however,  all  that  is  necessary,^*  as  where  the  testator's  seal  was 
affixed  in  the  usual  place  for  signature  above  the  witnesses'  attes- 
tation clause,  but  his  subscription  was  written  in  proximity  to  the 
signatures  of  the  witnesses  below  that  clause ;''''  or  where,   after- 


si  Matter  of  Jacobson,  6  Dem.  298. 
See  Matter  of  Gedney,  17  Misc.  500; 
41   N.  Y.  Supp.  205. 

52  Matter  of  Gilman,  38  Barb.  364; 
Hitchcock  V.  Thompson,  6  Hun,  279; 
rev'g.  Beady's  Will,  15  Abb.  Pr. 
(N.  S.)  211.  Compare  Dennett  v. 
Taylor,  5  Eedf.  561;  Matter  of  Col- 
lins, id.  20.  The  existence  of  unruled 
blank  spaces  between  the  body  of  the 
will,  written  on  the  first  page  of  a 
folded  sheet,  being  a  printed  form, 
and  the  lower  part  of  the  third  page, 
where  the  executor's  clause  and  at- 
testation clause,  partly  in  print,  were, 
—  Held  not  to  require  the  rejection  of 
the  will.  (Matter  of  Murphy,  48 
App.  Div.  211;  62  N.  Y.  Supp.  785; 
Matter  of  McCarthy,  59  Misc.  128. 
See  contra,  McCord  v.  Lounsbury,  5 
Dem.  68. 

53McGuire  v.  Kerr,  2  Bradf.  244. 
See  Matter  of  Sanderson,  9  Misc.  574. 
In  Matter  of  Conway  (124  N.  Y.  455; 
36  St.  Eep.  486),  the  will  was  written 
upon  a  blank  form  consisting  of  a 
single  half  sheet,  one  side  of  which 
commenced  with  the  usual  printed 
formula  and  ended  with  the  testimon- 
ium and  attestation  clauses.  The 
blank  space  intended  for  the  disposing 
portion  of  the  will  was  entirely  writ- 


ten upon,  and  at  the  end,  in  paren- 
theses and  underlined,  were  the  words 
"  carried  to  back  of  will."  Upon  the 
back  of  will,  just  below  the  space  left 
for  the  indorsement  in  parentheses, 
and  underlined,  was  the  word  "  con- 
tinued." Then  followed  bequests  of 
personal  property  to  the  testator's 
sons  and  daughters  which  filled  up 
the  whole  of  the  instrument  from  the 
space  of  indorsement  to  within  one 
inch  of  the  bottom,  and  below  it  all 
appeared  the  words  "  signature  on 
face  of  will."  Held,  not  a  subscrip- 
tion at  the  end  of  will. 

54  Matter  of  Voorhis,  125  N.  Y.  765 ; 
more  fully,  36  St.  Eep.  173;  Matter 
of  Williams,  2  Connoly,  579;  15  X.  Y. 
Supp.  828;  aflf'd,  19  id.  778;  46  St. 
Eep.  791;  Matter  of  Carey,  14  Misc. 
486;  36  N.  Y.  Supp.  817. 

55  Cohen's  Estate,  1  Tuck.  286 ;  Tay- 
lor V.  Wardlaw,  3  Dem.  48.  Where 
the  signature  of  a  testatrix,  placed  in 
a  blank  space  in  the  attestation 
clause,  was  intended  as  her  subscrip- 
tion and  so  understood  by  the  wit- 
nesses, it  is  sufBcient.  (Matter  of 
Acker,  5  Dem.  19 ;  Matter  of  Noon, 
31  Misc.  420.)  But  in  Matter  of 
Plaisted  (K.  Y.  Law  J.,  March  24,. 
1892),  the  decedent  executed  her  will 
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due  execution  and  attestation  of  a  complete  will,  the  testator 
added  other  directions  without  attestation,  but  which  were  such 
as  might  be  rejected  without  impairing  the  will.°°  So  where  the 
subscription  and  attestation  of  the  will  were  sufficient,  but  a  copy 
of  another  instrument,  not  testamentaiy  in  character,  was  annexed 
to  the  will  and  incorporated  into  it  by  express  reference  in  the 
will,  it  was  held  that  the  validity  of  the  will  was  not  affected, 
although  the  annexed  instrument  was  not  subscribed.^'  A  sub- 
scription after  the  attestation  clause  meets  the  requirement  of  the 
statute.  By  so  signing,  the  testator  makes  that  clause  a  part  of 
the  will.^^  It  must  not  be  understood,  however,  that  a  will  is 
entitled  to  probate  simply  because  the  testator  intended  to  con- 
form to  the  statute.  It  is  the  intention  of  the  Legislature,  not 
that  of  the  testator,  which  controls.''* 

§  191.  Subscription  by  mark —  The  testator  may  make  his  mark, 
or  a  subscribing  witness  may  do  so  for  him,  if  he  cannot  write  f'^ 
or  he  may  sign  by  the  hand  of  a  third  person.  Such  signature 
must  be  made  by  the  testator's  direction,  and  in  his  presence,  and 
the  person  whose  hand  makes  the  signature  must  attest  the  will 
as  a  witness.    An  imperfect  or  indistinct  subscription  of  the  testa- 

in  due  form,  and,  subsequently,  in  Dig.  350,  and  cases  cited  or  referred 
extreme  illness,  sent  for  a  friend  and  to  in  next  succeeding  note, 
directed  him  to  take  memoranda  in  57  Tonnele  v.  Hall,  4  N.  Y.  140 ; 
respect  of  a  codicil.  He  did  so,  she  Thompson  v.  Quimby,  2  Bradf.  449. 
wrote  her  name  thereto,  "  Eva."  She  Compare  Matter  of  O'Neil,  91  N.  Y. 
then  signed  her  name  two-thirds  down  516;  Dennett  v.  Taylor,  5  Redf.  561; 
on  a  blank  page  of  legal-cap,  leaving  Matter  of  Nies,  13  St.  Eep.  756.  As 
space  for  an  attestation  clause,  and  to  effect  of  annexing  unsigned  testa- 
requested  the  gentleman  to  whom  she  mentary  papers  to  an  otherwise  prop- 
liad  dictated  the  memoranda,  and  a  erly  executed  will,  see  Matter  of 
lady,  to  sign  their  names  below  the  Fults,  42  App.  Div.  593;  59  N.  Y. 
space  for  the   attestation  clause.     In  Supp.   756. 

accordance  with  her  request,  the  mem-  5S  Younger  v.  Duffie,  94  N.  Y.  535 ; 

oranda  and  the  blank  for  the  codicil  Matter  of  Laudy,   78  Hun,  479 ;    148 

were  sent  to  her  attorney  at  Superior,  N.  Y.  403;  Matter  of  Gamage,  N.  Y. 

Wisconsin,    with    a    request    that    he  Law  J.,  Dec.  20,  1892. 

write  in  the  codicil  in  accordance  with  59  Matter  of  Andrews,  162  N.  Y.  1; 

the  memoranda,  and  to  put  in  an  at-  30  Civ.  Proc.   Rep.  377.     See  Matter 

testation  clause  over  the  signature  of  of  Hitchler,  25  Misc.  365. 

the  witnesses,  probably  under  the  sup-  60  Butler   v.    Benson,    1    Barb.    526; 

position  that  the  document  would  be  Morris  v.  Kniffm,  37  Barb.  336 ;  Dack 

valid.     The  attorney  did  as  requested,  v.  Dack,  19  Hun,  C30 ;  Simpson's  Will, 

and  wrote  a  letter  of  instructions  to  2  Redf.  29.     In  the  last  ease,  it  was 

have  the  paper  executed.     She  died  be-  held  that  a  will   so  subscribed  might 

fore  receiving  it.    Probate  was  denied,  be  proved  when   only  one   subscribing 

50  Conboy   v.   Jennings,    1    Sup.   Ct.  witness  could  be  examined,  thus  over- 

(T.   &  C.)    622.     This   case  is  distin-  ruling  Matter  of  Walsh,  1  Tuck.  132. 

guished  in  Dennett  v.  Taylor,  5  Redf.  As  to  proof  of  such  testator's  "  hand- 

.561.     See    also   Brady  v.   McCrosson,  writing,"  see  §   169,  ante,  and  §  202, 

5   Redf.   431;    Matter    of    Collins,    id.  post. 
20;  McMillen  v.  McMillen,   13  Wkly. 
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tor's  name  may  be  regarded  as  his  mark,  and  thus  constitute  a 
compliance  with  the  requirements  of  the  statute.*^  When  the 
signature  of  the  testator  is  by  mark,  it  is  no  objection  that  the 
testator's  name,  and  the  words  "  his  mark,"  were  written  by 
a  witness  after  he  made  his  mark,  and  that  no  proof  was  given  of 
distinct  direction  to  him  by  the  testator.  It  is  enough  if  the 
declaration  and  the  signature  were  made  on  the  same  occasion,  and 
as  one  transaction.  Indeed,  signing  by  mark  would  be  sufEcient, 
without  any  such  written  memorandum.®^ 

§  192.  Signature  by  another  person —  So,  too,  the  testator's  hand 
being  weak,  or  he  being  illiterate,  a  third  person  may  guide  his 
hand  in  the  making  of  his  subscription.®*  Indeed,  it  may  be 
stated,  as  a  general  proposition,  that  any  of  the  acts  required  of 
the  testator  by  the  statute  may  be  done  by  another  person  in  his 
presence,  with  his  assent  and  approval.®*  Where,  however,  the 
evidence  leaves  in  doubt  whether  the  subscription  was  made  by 
the  decedent  alone,  or  with  the  aid  of  another,  and  there  is  noth- 
ing to  show  that  he  requested  or  desired  any  other  person  to  sub- 
scribe it  for  him,  or  to  aid  him  in  doing  so  himself,  probate  is 
properly  refused.®®  A  seal  is  not  sufficient  to  attest  a  will,  nor  is 
it  necessary.®® 

siHartwell  v.  McMaster,  4  Eedf.  ventano  (38  Misc.  272;  77  N.  Y.  Supp. 
389.  651),  a  notary  wrote  an  instrument 
62  Jackson  v.  Jackson,  39  N.  Y.  153;  in  Italian  disposing  ot  property.  He 
Robins  v.  Coryell,  27  Barb.  556.  And  spoke  English  so  imperfectly  as  to  re- 
see  Cbaffee  v.  Baptist  Missionary  Con-\  quire  an  interpreter.  The  will  con- 
vention, 10  Paige,  85 ;  Hollenbeck  v.  tained  a  clause  stating  that  it  was 
Van  Valkenburgh,  5  How.  Pr.  281.  not  subscribed  by  the  testator,  "  be- 
es Campbell  v.  Logan,  2  Bradf.  90 ;  cause  he  has  stated  that  he  is  il- 
Van.Hanswyck  v.  Wiese,  44  Barb.  494.  literate,"  and  a  further  clause  that  it 
In  Matter  of  Kearney,  (69  App.  was  read  to  him  and  signed  by  tlie 
Div.  4S1 ;  74  IC.  Y.  Supp.  1045),  the  witnesses  and  the  notary,  which  woula 
testator's  physician  and  an  attorney,  have  rendered  the  will  valid  in  Italy 
witnesses  to  his  will,  testified  that  at  as  the  will  of  an  illiterate.  After  the 
testator's  request  the  attorney  assisted  word  "  illiterate  "  was  a  check  mark, 
him  in  signing  the  will,  he  being  very  such  as  is  used  sometimes  to  indicate 
weak.  The  attorney  took  testator's  that  a  document  is  correct,  and  it  was 
hand  in  his  own,  and,  without  touch-  stated  by  the  notary  to  be  made  by 
ing  the  pen,  guided  testator  in  writing  the  party  to  signify  that  he  was  in 
his  signature.  An  expert  testified,  on  fact  Illiterate;  held,  that  the  paper 
comparison  with  two  of  testator's  was  not  so  executed  as  to  be  entitled 
normal  signatures,  that  he  failed  to  to  probate  as  a  will. 
see  "  a  particle  of  his  handwriting  in  64  Robins  v.  Coryell,  27  Barb.  557 ; 
the  signature,"  and  that  testator  had  Gilbert  v.  Knox,  52  N.  Y.  125 ;  Peek  v. 
no  superintendence,  mental  or  physi-  Gary,  27  id.  9;  Meehan  v.  Rourke,  2 
cal,  in  the  act.     Held,  that  the  signa-  Bradf.  385. 

ture  was  that  of  testator ;  the  extent  65  Rollwagen  v.  Rollwagen,   3  Hun, 

of  requested  assistance,   so  long  as  it  121 ;  aff'd,  63  N.  Y.  504. 

is  assistance,  and  not  control,  not  in-  66  Matter  of  Diez,  50  N.  Y.  88. 
validating    it.      In    Matter    of    Bene- 
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§  193.  Witnesses  of  subscription — The  will  must  he  subscribed 
by  the  testator  in  the  presence  of  each  of  at  least  two  ivitnesses, 
or  must  be  acknowledged  by  him  to  have  been  subscribed,  to  each 
of  such  attesting  witnesses  or  to  such  of  them,  as  were  not  present 
at  the  making  of  the  subscripiionSl  .r-^hscAhuig  witnesses  to  a 
will  are  required  for  the  purpose  of  attesting  and  identifying  the 
signature  of  the  testator;  and  in  order  to  do  this,  it  is  essential 
that  thej  should  see  the  testator  subscribe  his  name,  or  that,  with 
the  signature  visible  to  them,  he  should  acknowledge  it  to  be  his.^^ 
Hence,  it  is  not  enough  if  he  presents  the  will  already  subscribed 
by  him  to  the  witness,  and  acknowledges  that  he  has  executed  it 
■as  such  will,  declaring  it  to  be  his  will  and  requesting  him  to  sign, 
where  at  the  same  time  the  witness  does  not  see  the  signature.*'' 
But  where  a  witness  could  have  seen  the  signature,  then  legally  he 
did  see  it.''"  It  is  a  sufficient  acknowledgment  of  his  signature,  if, 
the  paper  and  signature  being  before  the  witnesses  in  plain  sight, 
the  testator  addresses  them  in  words  which  are  calculated  and 

67  Matter  of  Laudy,  148  N.  Y.  403 ;  of  wills  in  favor  of  holographic  instru- 
Lyon  V.  Smitli,  11  Barb.  124;  Carroll  ments.  (Matter  of  TureU,  166  N.  Y. 
V.  Norton,  3  Bra.df.  291;  Tonnele  v.  330;  59  N.  E.  910.)  But  a  statement 
Hall,  5  N.  Y.  Leg.  Obs.  254;  Spauld-  by  the  maker  of  a  holographic  will 
ing  V.  Gibbons,  5  Redf.  316;  Matter  which  has  been  signed  by  him,  to  wit- 
of  De  Haas,  9  App.  Div.  561 ;  41  N.  Y.  nesses  thereof,  one  of  whom  knows 
Supp.  696;  Matter  of  Engler,  56  Misc.  testator's  signature,  that  it  is  his 
218;  Matter  of  Rogers,  52  Misc.  412.  will,  and  requesting  their  signatures 
In  Baker  v.  Woodbridge  (66  Barb,  as  witnesses,  is  a  sufficient  acknowl- 
261),  it  appeared  that  neither  of  the  edgment  and  publication  under  the 
subscribing  witnesses  saw  the  testa-  statute.  (Matter  of  Aker,  74  App. 
trix  sign,  and  to  neither  of  them  did  Div.  461;  77  N.  Y.  Supp.  643;  aff'd, 
she  acknowledge  that  she  had  signed  173  N.  Y.  620.)  See  §  196,  note  98, 
it,  and  neither  of  them  saw  her  name  post.  Upon  an  issue  as  to  the  gen- 
upon  it.  One  of  the  witnesses  testified  uineness  of  a  testator's  signature  to  a 
that  S.,  who  drew  the  will  and  called  holographic  will,  the  circumstance  that 
him  to  witness  it,  said  to  him  in  the  the  body  of  the  will  is  in  his  hand- 
presence  of  the  testatrix,  holding  out  writing  affords  no  favorable  presump- 
to  him  a  paper  so  folded  that  he  did  tion.  (Matter  of  Burtis,  43  Misc. 
not  see  the  signature,  "  That  is  Mrs.  437 ;  rev'd  on  other  points  in  107  App. 
Bell's  will,"  and  requested  him  to  sign  Div.  51.) 

his  name.     The  testatrix  said  nothing  68  Matter  of  Mackey,  110  N.  Y.  611; 

and  did  nothing  so  far  as  he  remem-  Matter  of  Laudy,  148  id.  403. 

bered.      The    other    witness    testified  69  Lewi"   v.    Lewis,    11    N.    Y.    221; 

that  S.  had  desired  him  to  come  and  Matter  of  Mackey,  110  id.  611;  Matter 

witness   Mrs.   Bell's   will;    that   when  of    Laudy,    148    id.    403;    Mitchell   v. 

he  went  into   the  room  a  paper  was  Mitchell,  16  Hun,  97;  aff'd,  77  N.  Y. 

handed  to  him  and  he  signed  it;  that  596:   Matter  of  Purdy,  46  App.   Div. 

nothing  was  said  in  Mrs.  Bell's  pres-  33;    61    N.    Y.    Supp.    430.      This,    in 

ence  about  its  being  a  will.     S.,  who  effect,  overrules  Baskin  v.  Baskin,  36 

drew  the  will,  did  not  remember  that  N.  Y.   416;    Willis  v.   Mott,   id.   486; 

he  was  present  when  it  was  executed.  Rudden   v.    McDonald,    1    Bradf.   352. 

Held,  that  the  will  was  not  properly  See    Vernam    v.    Spencer,    3    id.    16; 

executed  and  published.  Darling  v.  Arthur,  22  Hun,  84. 

There  is  no  exception  to  the  statu-  70  Matter  of  Carll,  38  Misc.  471;   77 

tory  requirement  as  to  the  execution  N.  Y.  Supp.  1036. 


§  193. 


The  Peobate  of  Wills. 


156 


intended  by  him  to  give  them  to  understand  that  the  signature  is 
his,  and  it  is  so  understood  hj  them,  although  there  is  no  formal 
acknowledgment  by  the  testator  to  the  witnesses  that  the  signature 
is  his.''^  Signing  the  will  in  the  presence  of  one  witness,  subse- 
quently acknowledging  his  signature  to  a  second,  and  later  still  to 
a  third,  is  sufficient.''^  But,  though  he  declare  the  instrument  to  be 
his  will,  and  request  the  witnesses  to  sign,  this  does  not  dispense 
with  the  acknowledgment  of  his  signature  where  the  signature  was 
not  made  in  the  witnesses'  presence.^^  The  acknowledgment  of  the 
signature,  and  the  publication  of  the  will,  by  acknowledgment, 
may  constitute  one  and  the  same  act.'''^  It  is  a  fatal  objection  if 
one  of  the  witnesses  neither  saw  the  testator  subscribe,  nor  heard 
him  acknowledge  his  signature.'®  Where,  at  the  time  he  exhibited 
the  instrument  and  told  the  witnesses  it  was  his  will,  it  was  so 
folded  that  they  could  see  no  part  of  the  writing,  except  the 
attestation  clause,  and  they  did  not  see  the  signature,  it  was  held 
there  was  no  proper  acknowledgment  of  his  signature.''^     The  in- 


71  Matter  of  Austin,  45  Hun,  1; 
Matter  of  Laudy,  161  N.  Y.  429 ;  Mat- 
ter of  Lang,  9  Misc.  521;  30  N.  Y. 
Supp.  388;  Matter  of  Stockwell,  17 
Misc.  108;  40  N.  Y.  Supp.  734. 

72Hoysradt  v.  Kingman,  22  N.  Y. 
372;  followed,  Matter  of  Potter,  33 
St.  Rep.  936. 

73  Mitchell  V.  Mitchell,  16  Hun,  97 ; 
aff'd,  77  N.  Y.  596,  where  it  appeared 
that  deceased  came  into  a,  store  where 
two  persons  were,  produced  a  paper 
and  said :  "  I  have  a  paper  that  I 
want  you  to  sign."  One  of  the  per- 
sons took  the  paper  and  saw  the  sig- 
nature of  the  deceased.  The  deceased 
then  said :  "  Thi  s  is  my  will,  I  want 
you  to  witness  it."  Both  persons 
thereupon  signed  the  paper  as  wit- 
nesses imder  the  attestation  clause. 
The  deceased  then  toolc  the  paper  and 
said:  "I  declare  this  to  be  my  last 
will  and  testament,"  and  delivered  it 
to  one  of  the  witnesses  for  safe-keep- 
ing. At  the  time  when  this  took 
place  the  paper  had  the  name  of  the 
deceased  at  the  end  thereof.  Held,  no 
sufficient  signing  of  the  will  by  the  de- 
ceased in  the  presence  of  the  witnesses, 
nor  a  sufficient  acknowledgment  to 
them  that  he  had  done  so. 

74Baskin  v.  Baskin,  36  N.  Y.  416; 
Matter  of  Phillips,  98  id.  267;  Mat- 
ter of  Hunt,  42  Hun,  434;  Kinne  v. 
Kinne,  No.  1,  2  Sup.  Ct.  (T.  &  C.) 
391. 


"5  Rutherford  v.  Rutherford,  1  Den. 
33;  Lewis  v.  Lewis,  11  N.  Y.  220; 
Matter  of  Higgins,  94  id.  554;  Jones 
V.  Jones,  42  Hun,  563 ;  Rumaey  v. 
Goldsmith,  3  Dem.  494;  Matter  of 
Abercrombie,  24  App.  Div.  407 ;  48 
N.  Y.  Supp.  414;  Matter  of  Mc- 
Dougall,  87  Hun,  349;  34  N.  Y.  Supp. 
302 ;  Matter  of  Kevins,  4  Misc.  22 ;  24 
N.  Y.  Supp.  838;  Matter  of  Purdy, 
46  App.  Div.  33;  61  N.  Y.  Supp.  430. 
See  Matter  of  Rustin,  45  Hun,  1. 

76  Lewis  v.  Lewis,  supra;  Matter  of 
Mackay.  110  N.  Y.  611;  disapproving 
a  dictum  in  Willis  v.  Mott,  36  id.  486, 
491,  that  testator  was  not  required  to 
exhibit  his  signature.  In  Matter  of 
Losee  (13  Misc.  298;  34  N.  Y.  Supp. 
1120),  the  will  was  signed  by  the  tes- 
tatrix in  the  presence  of  two  wit- 
nesses, one  of  whom  was  unable  to 
see  to  write,  and  at  her  request  the 
other  witness  signed  the  name  of  both. 
It  appeared  that  the  first-named  wit- 
ness was  unable  to  see  testatrix's  sig- 
nature or  to  distinguish  whether  there 
was  ink  on  the  pen  with  which  she 
wrote,  and  on  the  hearing  could  not 
distinguish  the  writing  on  the  paper 
produced  or  identify  it.  Held,  that 
there  was  no  valid  execution  of  the 
instrument,  as  there  was  but  one  at- 
testing witness.  A  statement  that  it 
is  a  will,  or  that  "  I  have  made  my 
will;  I  want  you  to  sign  it,"  made 
upon    exhibition    of     an     apparently 
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tent  of  the  requirement  that  a  testator's  subscription  should  be 
"  made  in  the  presence  of  each  of  the  attesting  witnesses,"  or, 
etc.,  is  not  simply  that  the  testator  and  witnesses  should  be  within 
the  same  inclosure,  but  that  the  latter  should  either  actually  see 
the  former  write  his  name,  or  have  their  attention  directed  to  the 
act  of  signing  while  the  same  is  taking  place.''' 

§  194.  Publication — The  testator,  at  the  time  of  making  such 
■subscription,  or  at  the  time  of  acknowledging  the  same,  or  both  — 
if  subscribed  in  the  presence  of  one  and  acknowledged  after  sub- 
scviption  to  the  other  —  must  declare  in  the  presence  of  each  wit- 
ness that  the  instrument  is  his  luill.  The  object  of  this  provision 
is  to  secure  the  testator  against  fraud  and  imposition,  and  the 
knowledge  that  the  instrument  which  the  witnesses  are  called  upon 
to  attest  is  a  will,  must  be  communicated  to  them  by  the  testator 
at  the  time  of  his  subscription  or  acknowledgment ;  and  knowledge 
derived  from  any  other  source,  or  at  any  other  time,  of  the  same 
fact,  cannot  stand  as  a  substitute  for  the  declaration  of  the 
testator.  The  declaration  or  publication  of  the  will  must  be 
made  out  substantially  the  same  as  the  subscription  or  the  acknowl- 
edgment thereof.''^      Where  the  witnesses  had  been  sent  for  to 

blank    paper,    is    not   an    acknowledg-  subscription  to  comply  with  the  stat- 

ment  of  a  subscription  thereto.     (Mat-  ute.     The  statutory  formalities  being 

ter  of  Eakins,  13  Misc.  557 ;  35  N.  Y.  observed,   the    valid   execution   of   the 

8upp.  489.)  will  does  not  depend  upon  the  correct- 

77  Gardiner  v.  Raines,  3  Dem.  98.    In  ness  of  the  vision  or  the  degree  of  at- 

Spaulding  v.  Gibbons    (5  Redf.   316),  tention  of  the  witness  any  more  than 

■one    witness     testified     that     testator  upon  the  retentiveness  of  his  memory, 

signed   in   the    presence   of  both   wit-  See,    a   peculiar   case.   Matter   of   Van 

nesses,  before  they  affixed  their  signa-  Houten,    15   Misc.    196,  where   it   was 

tures,  and  declared  the  paper  to  be  his  said  that  proof  that  the  witnesses  saw 

last  will.     The  other  witness  did  not  the   pen   moving  over   the   paper   and 

remember  whether  he  saw  testator  sign  heard  it  make  a  scratching  noise  was 

or  not,  but  the  evidence  showed  that  sufficient  to  show  that  the  signature 

he  was,  at  the  time,  either  in  the  same  was  mn.de  in  their  presence;  it  is  not 

room  or  in  an  adjoining  room,  in  such  necessary    that    they    should    see    the 

a  position  that  he  could  see  the  sign-  mark   it    made   or  its   actual   contact 

ing  after  his  attention  was  drawn  to  with  the  paper. 

what  was  going  on.  Held,  that  tes-  7S  Scribner  v.  Crane,  2  Paige,  147 ; 
tator  must  be  considered  to  have  Gilbert  v.  Knox,  52  N.  Y.  125,  and 
signed  in  the  presence  of  each  sub-  cases  infra.  "  When  the  testator  pro- 
scribing witness.  duces   a  paper   to  which  he  has   per- 

In    Matter    of    Look     (26    St.    Rep.  sonally  affixed  his  signature,  requests 

745;    7    N.    Y.    Supp.    298)     testatrix  the  witnesses  to  attest  it,  and  declares 

signed  her  will  in  the  presence  of  one  it  to  be  his  last  will  and  testament, 

witness,  and,  in  the  presence  of  both,  he  does  all  that  the  law  requires.     It 

declared   it   to  be   her  will,   and  they  is  enough  that  he  verifies  the  subscrip- 

signod   as   witnesses,    at    her    request,  tion    as    authentic,   without    reference 

One  of  them  testified  that  she  did  not  to  the  form  in  which  the  acknowledg- 

see    the    signature    of    the    testatrix  ment  is   made."      (Per   Porter,   J.,   in 

which    was    within    the    field    of    her  Baskin  v.  Baskin,  36  N.  Y.  416.)     In 

vision  as  she  signed  as  witness.    Held,  that  case,  after  the  testator  had  signed 

a    sufficient    acknowledgment    of    the  his  will,  in  the  presence  of  one  of  the 
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witness  the  testator's  will,  and  went  for  that  purpose,  but  had  no 
other  information  that  they  were  witnessing  his  will,  the  publi- 
cation was  held  insufficient.™  No  particular  form  of  publication 
is  necessary,^"  but  the  testator  must  in  some  manner  communicate 
to  the  attesting  witnesses,  at  the  time  they  are  called  to  sign  as 
witnesses,  the  information  that  the  instrument  then  present  is  of 
a  testamentary  character,  and  that  he  then  recognizes  it  as  his  will, 
and  intends  to  give  it  effect  as  such.  Producing  the  will  already 
subscribed,  but  folded,  so  as  to  conceal  the  subscription,  and  ac- 
knowledging it  as  a  "  free  will  and  deed,"  are  not  enough.*^    The 


attesting  witnesses,  the  other  witness 
was  called  in  and  asked  by  the  tes- 
tator to  sign  it.  The  witness  saw  that 
the  testator's  signature  was  already 
attached;  and  the  testator,  with  the 
will  in  his  hand,  in  the  presence  of 
both  witnesses,  declared  jt  to  be  his 
last  will  and  testament,  and  the  sec- 
ond witness  then  subscribed  the  at- 
testation clause,  which  stated  that  the 
will  was  signed  and  published  in  the 
presence  of  the  attesting  witnesses. 
Held,  a  good  publication.  See  Matter 
of  Carey,  24  App.  Div.  531 ;  49  N.  Y. 
Supp.  32. 

Testator,  after  reading  the  will  and 
signing  it  in  the  presence  of  the  wit- 
nesses, handed  it  to  one  of  them  with 
the  request  that  he  read  the  attesta- 
tion clause  and  sign  it;  direct  request 
was  made  to  the  other,  who  had  drawn 
the  will.  Held,  a  sufficient  publication 
and  request  to  both  witnesses.  (Mat- 
ter of  Woolsey,  17  Misc.  547 ;  41  N.  Y. 
Supp.  263.) 

79  Bagley  v.  Blackman,  2  Lans.  41 ; 
Matter  of  Chandler,  N.  Y.  Law  J., 
May  22,  1891.  In  Matter  of  Dickson 
(N.   Y.   Law  J.,   Jan.   16,    1892),  the 

will  was  in  testator's  handwriting, 
and  had  a  declaratory  clause  at  the 
beginning,  stating  it  to  be  his  will. 
He  called  his  nephew  and  niece  into 
his  presence,  produced  the  paper,  sub- 
stantially acknowledged  his  signature 
at  the  end  of  it,  and  requested  them 
to  sign  as  witnesses.  He  did  not  in- 
form them  that  it  was  a.  will,  but 
from  the  circumstances  occurring 
about  that  time,  they  inferred  that  it 
was.     Probate  was  denied. 

80  Matter  of  Carll,  38  Misc.  471; 
77  N.  Y.  Supp.  1036. 

81  Lewis  V.  Lewis,  11  N.  Y.  220; 
Rutherford  v.  Rutherford,  1  Den.  33; 
Walsh  V.  Laffan,  2  Dem.  498;  Porteus 
V.  Holm,  4  id.  14.    In  Larabee  v.  Bal- 


lard (1  Dem.  496),  it  appeared  that, 
after  the  scrivener  had  completed  the 
draft,  decedent  requested  him  to  sign 
decedent's  name  thereto  "  per  W.  K.," 
which  he  did.  While  engaged  jn  draft- 
ing the  instrument,  the  decedent  asked 
him  whether  he  could  witness  it  with- 
out calling  any  one  else,  whereto  the 
scrivener  assented.  Afterward,  dece- 
dent went  into  a  store  and  asked  B., 
who  was  there,  to  witness  an  altera- 
tion in  his  will.  Decedent  and  B.  then 
went  into  the  office  where  the  scrivener 
was,  with  the  instrument.  B.  there- 
upon asked  decedent  t/'  he  acknowl- 
edged that  to  be  h/is  work,  to  which 
decedent  assented.  Held,  not  a  suffi- 
cient declaration  by  testator  of  the 
character  of  the  instrument.  In  Mat- 
ter of  Turrell  (28  Misc.  106),  the 
will  was  referred  to  as  a  "  document," 
although  the  witnesses  surmised  that 
they  were  witnessing  a  will.  Held, 
insufficient.  In  Matter  of  Oldham 
(N.  Y.  Law  J.,  Dec.  10,  1890),  the 
testatrix  neither  directly  nor  by  im- 
plication declared  the  paper  to  be  a 
will,  but  stated,  in  a,  jesting  way,  that 
it  was  her  death  warrant.  At  the 
time,  she  did  not  present  the  paper  in 
a  form  by  which  her  signature  could 
be  seen  by  the  witnesses,  but  folded 
it  so  as  to  conceal  it  from  their  sight, 
if  it  had  been  affixed.  "  Though  it  has 
a  full  attestation  clause,  it  having 
been  executed  in  March,  1888,  the  date 
is  too  recent  to  aid  the  proponent  who 
seeks  its  probate,  especially  as  the  re- 
citals in  respect  to  the  decedent's  sign- 
ing of  the  paper,  and  the  declaration 
of  its  character  are  expressly  denied 
by  the  positive  statements  of  each  of 
the  thre«  witnesses,  who  only  inferred 
from  the  surrounding  circumstances 
that  it  was  a  will,  and  not  from  any- 
thing which  she  stated."  Probate  de- 
nied. 
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necessity  for  publication  in  accordance  with  the  statute  is  not 
excused  by  the  fact  that  the  testator  had  a  motive  to  conceal  from 
a  third  party,  who  was  present,  the  nature  of  the  instrument.^^ 

§  195.  The  declaration  must  be  unequivocal, — ^Accordingly,  when 
the  decedent,  in  response  to  questions,  stated  that  she  did  not 
know  as  she  could  say  that  it  was  her  last  will, —  that  it  was  the 
last  she  had  made  then,  the  proof  of  publication  was  held  de- 
fective.*^ It  is  not  essential  that  the  publication,  any  more  than 
the  other  facts  involved  in  the  execution,  should  be  made  by  ex- 
press words  of  the  testator;®*  or  on  the  same  occasion,  or  when 
both  witnesses  are  present.®^  A  substantial  compliance  with  the 
statute  is  sufficient.**  It  may  be  incorporated  with  the  request  to 
the  witnesses  to  attest  ;*''  and  both  may  be  made  by  means  of 
questions  put  to  the  testator  and  his  affirmative  response;**  and 
such  response  may  even  be  made  by  nodding  the  head.*®  Where 
an  implied  declaration  is  relied  upon,  as  reading  the  will  aloud  in 
testator's  presence,  proof  of  the  state  of  his  hearing  at  the  time 
is  proper.®"  The  words  of  acknowledgment  may  proceed  from 
another,  and  will  be  regarded  as  those  of  the  testator,  if  the  cir- 
cumstances show  that  he  adopted  them,  and  that  the  person  speak- 

82  Matter  of  Moore,  109  App.  Div.  Dack  v.  Dack,  19  Hun,  630 ;  Matter  of 
762;  96  N.  Y.  Supp.  729;  aff'd,  187  Murp'liv,  15  Misc.  208;  Matter  of 
N.  Y.  573.  Gamber,  53  Misc.  168. 

83  Kingsley  v.  Blanohard,  66  Barb.  88  Tunison  v.  Tunison,  4  Bradf.  138 ; 
317:  Matter  of  Moore,  109  App.  Div.  Gombault  v.  Public  Adm'r,  4  Bradf. 
762;  96  N.  Y.  Supp.  729;  aff'd,  187  226;  Whitbeck  v.  Patterson,  10  Barb. 
N.  Y.  573.  608  ;    Reeve   v.    Crosby,    3    Eedf .    74 ; 

84  Lane  v.  Lane,  95  N.  Y.  494;  Nel-  Matter  of  Murphy,  15  Misc.  208;  37 
son  V.  McGiffert,  3  Barb.  Ch.  158.  N.  Y.  Supp.  223;  Matter  of  Seagrist, 
See  Seguine  v.  Seguine,  2  Barb.  385;  11  Misc.  188;  1  App.  Div.  615;  Mat- 
Eeeve  v.  Crosby,  3  Redf.  74;  Gilbert  ter  of  Menge,  13  Misc.  553;  35  N.  Y. 
V.  Knox,  52  N".  Y.  125;  Thompson  v.  Supp.  493.  A  response  by  the  testa- 
Leastedt,  3  Hun,  395 ;  aff'd,  62  N.  Y.  trix,  to  whom  the  will  was  read  in  the 
634;  Rugg  V.  Rugg,  83  id.  592;  Dack  presence  of  the  subscribing  witnesses, 
V.  Dack,  S4  id.  663 ;  Matter  of  Pepoon,  "  It  is  all  right,"  is  a  sufficient  publi- 
91  id.  253;  Matter  of  Hardenburg,  85  cation.  (Matter  of  Buel,  44  App.  Div. 
Hun,  580;  33  N.  Y.  Supp.  150.  4;   60  N.  Y.   Supp.   385.) 

85Hovsradt  v.   Kingman,   22  N.  Y.  89Belding   v.    Leichardt,    56    N.    Y. 

372;  Willis  v.  Mott,  36  id.  486;  Neu-  680;    Smith   v.   Smith,   2   Lans.    266; 

gent  v.  Neugent,  2  Redf.  369;   Barry  Brown   v.   De    Selding,    4   Sandf.    10; 

v.  Brown,  2  Dem.  309 ;  Matter  of  For-  Butler  v.  Benson,  1  Barb.  526 ;  Matter 

man,  54  Barb.  274;  Matter  of  Diefen-  of  Wilde,  38  Misc.  149;  77  N.  Y.Supp. 

thaler,  39  Misc.  765;   80  N.  Y.  Supp.  164. 

1121.  SOMcKinley  v.  Lamb,  64  Barb.  199. 

86  Lane  v.   Lane,  supra ;   Matter  of  And    see   Trustees    of    Auburn   Theol. 

Voorhia,   125  N.  Y.  765;   36  St.  Rep.  Sem.  v.  Calhoun,  62  id.  381.     A  deaf 

173.     See  §  190,  ante.  person  may  publish   his  will   by   an- 

87Rieben   v.    Hicks,   3    Bradf.    353;  swering  questions  put  to  him  in  writ- 

Belding    v.     Leichardt,     2     Sup.     Ct.  ing.      (Gombault  v.   Public  Adm'r,   4 

(T.  &  C.)  52;  Kinne  v.  Kinne,  id.  391;  Bradf.  226.) 
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ing  them  was  acting  for  him  with  his  assent.^^  In  that  case,  the 
declaration  must  be  made  in  the  presence  and  hearing  of  both 
testator  and  the  witnesses,  so  that  the  latter  may  know  that  the 
third  person's  act  was  that  of  the  testator.®^  But  the  testator 
must  declare,  or  give  the  witnesses  in  some  form  to  understand,  at 
the  time  of  making  or  acknowledging  his  subscription,  that  the 
instrument  signed  is  his  will  f^  and  that  the  signature  is  genuine. 
§  196.  Sufficiency  of  proof  of  publication. —  The  execution  of  the 
will  must  be  proved  by  evidence  of  what  took  place  at  the  time 
the  will  was  signed,  and  cannot  be  proved  by  declarations  of  the 
testator,  that  he  had  made  such  a  will,  naming  the  witnesses  and 
where  the  will  was  made,  etc.®*  The  testator's  declaration  made 
on  a  subsequent  occasion  to  one  of  the  witnesses,  that  the  paper 
signed  by  him  was  his  last  will,  is  not  sufficient,®^  although,  after 
the  proponents  have  made  out  a  prima  facie  case,  such  declara- 
tions may  be  introduced  as  corroborative  evidence  in  respect  to 
the  genuineness  of  the  signature,  or  the  freedom  of  the  testator 
from  undue  influence,  or  to  rebut  the  contestant's  evidence  on 
these  points.®^  Testator's  antecedent  declarations  are  admissible, 
in  connection  with  his  indefinite  declaration  at  the  time  of  the 
execution,  in  aid  of  proof  of  a  sufficient  publication.  So  the  fact 
that  testator  was  fully  apprised  of  the  testamentary  character  of 
the   instrument,  may  be  considered  in  aid  of  proof  tending  to 

91  Gilbert  v.  Knox,  52  N.  Y.  125 ;  Van  Hooser  v.  Van  Hooser,  ]  Redf. 
Burk's  Will,  2  Redf.  239;  Troup  v.  3G5;  In  re  Sheridan,  id.  447;  Carle  v. 
Eeid,  2  Dem.  471;  Smith  v.  Smith,  2  Underhill,  3  Bradf.  101;  Vaughan  v. 
Lans.  266.  Yet,  where  the  testator  Burford,  id.  78 ;  Trustees  of  Auburn 
■was  so  feeble  and  exhausted  that  it  is  Theol.  Sem.  v.  Calhoun,  62  Barb.  381 ; 
doubtful  whether  he  understood  the  McKinley  v.  Lamb,  64  id.  199;  Smith 
declaration  of  a  third  peron  in  hia  v.  Smith,  2  Lans.  266;  Reeve  v. 
presence,  such  declaration  will  not  Crosby,  3  Redf.  74;  Matter  of  Sara- 
alone  be  sufficient.  (Heath  V.  Cole,  15  sohn,  "47  Misc.  535;  95  N.  Y.  Supp. 
Hun,  100.)  See  Stein  v.  Wilzinski,  4  975;  Matter  of  Luthgen,  61  Misc.  544; 
Redf.  441 ;  Jones  v.  Jones,  42  Hun,  Matter  of  Rogers,  52  Misc.  412.  Mat- 
563.  ter   of   Smith     (39    St.    Rep.    698;    15 

92  Burke  v.  Nolan,  1  Dem.  436.  N.   Y.   Supp.   425)    was  a  case  where 

93  For  application  of  this  principle  testator  could  neither  read  nor  write; 
in  various  peculiar  cases,  see  Remsen  the  attestation  clause,  though  not  the 
V.  Brinckerhoflf,  26  Wend.  325;  Torry  body   of   the   will,   was   read  to   him. 
V.  Bowen,  15  Barb.  304;  Burritt  v.  Sil-  The' will  was  admitted  to  probate, 
liman,  16  id.  198;  Nipper  v.  Groesbeck,  94  Johnson  v.  Hicks,  1  Lans.  150. 
22   id.   670;    Chaffee   v.   Baptist   Mis-  95  Matter  of  Dale,  56  Hun,   169;   9 
sionary    Convention,     10    Paige,     85;  N.Y.  Supp.  396;  aff'd,  134  N.  Y.  614; 
Em  p.  Beers,  2  Bradf.   163;   Campbell  Matter  of  Moore,  109  App.  Div.  762; 
V.  Logan,  id.  90;  Robinson  v.  Smith,  96  N.  Y.  Supp.  729;   aff'd,  187  N.  Y. 
13  Abb.   Pr.  359;   Brown  v.  De  Seld-  573.      Compare   Matter    of   Foley,    55 
ing,   4  Sandf.   10;   Grant  v.  Grant,  1  Misc.  162;   106  N.  Y.  Supp.  474. 
Sandf.  Ch.  235;  Rutherford  v.  Ruther-  96  Taylor's  Will,  10  Abb.  Pr.  (N.  S.) 
ford,   1   Den.  33;   Hunt  v.  Mootrie,  3  300. 

Bradf.  322;  Moore  v.  Moore,  2  id.  261; 
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establish  a  publication.^^  Hence,  while  holographic  wills  are  not 
excepted  from  the  terms  of  the  statute  prescribing  the  method  of 
publication,  in  case  of  such  a  will,  criticism  of  the  terms  and  man- 
ner of  what  is  claimed  to  be  a  sufficient  publication  need  not  be 
so  close  or  severe  as  where  the  question,  as  to  whether  the  testator 
knew  that  he  was  executing  a  will,  depends  solely  upon  the  facts 
of  publication."^ 

§  197.   Republication —  It  was  formerly  held  that  a  will  which 

87  Matter  of  Hunt,  110  N.  Y.  278; 
Thompson  v.  Stephens,  62  id.  634. 
And  see,  generally,  on  the  subject  of 
due  publication,  Coffin  v.  Coffin,  23 
N.  Y.  9;  Peck  v.  Gary,  27  id.  9; 
Nexsen  v.  Nexsen,  3  Abb.  Ct.  App. 
Dec.  360;  Chailee  v.  Baptist  Miss. 
Con.,  10  Paige,  85;, Matter  of  Oilman, 
38  Barb.  364;  Gamble  v.  Gamble,  39 
Barb.  373;  Doe  v.  Roe,  2  id.  200; 
Hutchings  v.  Cochrane,  2  Bradf.  295; 
McDonough  v.  Loughlin,  20  Barb.  238 ; 
Hollenbeck  v.  Van  Valkenburgh,  5 
How.  Pr.  281;  Hunn  v.  Case,  1  Redf. 
307;  Heath  v.  Cole,  15  Hun,  100;  Van 
Hooser  v.  Van  Hooser,  1  Redf.  365 ; 
Von  Hoffman  v.  Ward,  4  id.  244.  See 
§  203,  -post. 

ssilatter  of  Carey,  24  App.  Div. 
531;  Matter  of  Beckett,  103  N.  Y. 
167;  Matter  of  Aker,  74  App.  Div. 
401:  77  K.  Y.  Supp.  643;  aff'd  173 
N.  Y.  020 ;  Matter  of  Palmer,  42  Misc. 
469;  87  N.  Y.  Supp.  249;  Matter  of 
Moore,  109  App.  Div.  762;  96  N.  Y. 
Supp.  729;  aff'd,  187  N.  Y.  573;  Mat- 
ter of  Carll,  38  Misc.  471;  77  N.  Y. 
Supp.  1036.  In  that  case  testatrix, 
at  the  time  of  executing  her  will, 
simply  referred  to  it,  in  addressing 
the  witnesses,  as  a  paper,  but  at  the 
same  time  connected  such  expression 
with  previous  conversations  had  with 
the  witnesses  regarding  a,  will.  Held, 
sufficient.  Although  it  may  be  that 
an  imperfect  and  indefinite  declaration 
cannot  be  made  sufficient  by  proof  of 
a  previous  conversation  not  connected 
with  the  factum  by  the  words  of  pub- 
lication used,  yet  it  will  be  sufficient 
where  thev  were  so  connected  by  the 
very  language  of  the  testatrix  at  the 
time  of  execution.  (lb.)  Compare 
Buckhout  V.  Fisher,  4  Dem.  277,  where 
it  was  held,  in  a  case  of  a  holographic 
will,  that  in  the  absence  of  direct  tes- 
timony as  to  the  fact,  and  in  case  of 
failure  of  recollection  on  the  part  of 
the  witnesses,  as  to  whether  the  will 
11 


was  signed  by  the  testator  before  such 
presentation  and  declaration,  the  court 
may  consider  the  internal  evidence  af- 
forded by  the  examination  of  the 
paper  itself,  in  determining  such  fact. 
To  the  same  effect.  Matter  of  Cottrell, 
95  N.  Y.  329;  Matter  of  Wilcox,  37 
St.  Rep.  462;  14  N.  Y.  Supp.  109; 
Matter  of  Stillman,  29  St.  Rep.  213; 
9  N.  Y.  Supp.  446.  But  see  Matter 
of  Turrell,  28  Misc.  106,  where  the 
will  was  referred  to  as  a  "  document," 
a  declaration  held  to  be  insufficient, 
although  the  will  was  holographic.  In 
Matter  of  Eldred  ( 109  App.  Div.  777 ) , 
the  will  offered  for  probate  was  holo- 
graphic and  the  testatrix  herself  su- 
perintended its  execution.  It  con- 
tained no  attestation  clause.  One  wit- 
ness testified  to  a  due  and  exact  com- 
pliance by  the  testatrix  with  every 
statutory  requirement  as  to  execu- 
tion, and  though  admitting  on  cross- 
examination  that  she  might  be  mis- 
taken, said  that  her  testimony  was  in 
accordance  with  her  best  recollection. 
It  was  shown  that  this  witness  was 
sent  across  the  street  by  the  testatrix 
to  procure  the  attendance  of  the  other 
witness;  that  she  told  the  other  wit- 
ness, that  the  testatrix  wished  her  to 
witness  a  paper  and  added,  "  it  is  her 
will."  On  the  probate  this  second  wit- 
ness testified  that  the  testatrix  said, 
"  I  wanted  you  to  sign  this  paper  for 
me ; "  that  to  her  best  recollection  the 
name  of  the  testatrix  was  then  on  the 
paper ;  that  she  did  not  acknowledge 
the  signature  nor  declare  the  paper 
to  be  her  will,  but  that  when  witness 
asked  what  the  instrument  was  the 
testatrix  said :  "  You  know  well 
enough  what  it  is,"  for  B.  ("the  other 
witness)  "  has  told  you."  On  cross- 
examination  she  said  her  memory  was 
very  poor.  Held,  that  the  evidence 
was  sufficient  to  warrant  n,  finding  by 
the  surrogate  that  the  execution  was 
in  compliance  with  the  statute. 
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■was  defectively  executed  or  wbicli,  for  any  reason,  had  become 
inoperative,  might  be  subsequently  republished  and  reaffirmed  by 
a  codicil.^*  This  doctrine  has  now  been  abrogated,  so  far  as  it 
relates  to  prior  insufficiently  executed  testamentary  documents,^ 
and  is  limited  to  those  which,  though  properly  attested,  have  for 
some  reason  become  ineffective.*  Thus,  the  will  of  a  woman,  which 
had  become  inoperative  by  her  subsequent  marriage^  or  one  which 
was  executed  while  the  testator  was  insane  or  under  restraint*  may 
be  revived  and  validated  by  the  proper  execution  of  a  codicil 
referring  to  such  will,  or  made  for  that  purpose.^  Where  a  will 
has  been  formally  revoked  by  a  subsequent  will,  but  not  destroyed, 
it  may  be  revived  by  the  execution  of  a  codicil,^  expressly  referring 
to  it,^  or  by  destruction  of  an  instrument  intended  only  as  a 
modification  thereof.*  But  a  will  that  is  revoked  by  a  subsequent 
one  which  is  destroyed  by  the  testator,  is  not  revived  by  his 
declaration  that  he  desires  his  first  will  to  stand,  made  to  others 
than  the  subscribing  witnesses,  where  the  persons  to  whom  such 
declaration  was  made  do  not  subscribe  as  witnesses  to  the  will.® 

99  Van    Cortlandt   v.    Kip,    1    Hill,  testatrix   executed    a   will    in   March, 

590;   Brown  v.   Clark,   77   N.   Y.  369,  1897,    and    another    in    September    of 

affg.    16  Hun,  559.     See  note,   1  Am.  the  same  year,  and  in  April,  1900,  on 

Prob.    Rep.    517;    Masters'    Estate,    1  a  separate  sheet  annexed  to  the  March 

Civ.  Proc.  Rep.  459 ;  Matter  of  Nisbet,  will,   she   executed    a   codicil,   not  re- 

5  Dem.  286.  ferring  to  either  will,  but  simply  ap- 

1  Cook  V.  White,  43  App.  Div.  388 ;  pointing  a  guardian  for  her  grand- 
60  N.  Y.  Supp.  153;  aff'd,  167  N.  Y.  children,  which  appointment  was  in- 
688;  Matter  of  Emmons,  110  App.  valid,  because  their  parents  were  liv- 
Div.  701;  96  N.  Y.  Supp.  506;  Matter  ing.  Held,  that  the  codicil  did  not 
of  Carll,  38  Misc.  471;  77  N.  Y.  Supp.  republish  the  March  will  as  of  the 
1030.     See  Matter  of  O'Niel,  91  N.  Y.  date  of  the  codicil. 

516;    Matter    of   Conway,    124   N.    Y.  8  Matter  of  Johnston,  69  Hun,  157; 

455:    Matter   of  Whitney,    153   N.   Y.  23  N.  Y.  Supp.  355. 

259;  Matter  of  Andrews,  162  N.  Y.  1.  9  Jlatter  of  Brewster.  72  App.  Div. 

The  contrary  was  held  in  Matter  of  587;   76  N".  Y.   Supp.  283;  Matter  of 

Douglass     (38    Misc.    609;    78    N.    Y.  Stickney,  161  N.  Y.  42.     In  that  case, 

Supp.  103)  on  the  authority  of  Brown  the    court    said:       "We    are    of    the 

V.   Clark    (supra),   which   was   not   a  opinion  that  it  was  the  intent  of  the 

case  of  defective  execution.  Legislature  by  this  statute  to  require 

2  Cook  v.  White,  supra;  Matter  of  the  same  formalities  and  the  same 
Emmons,  supra;  Matter  of  Miller,  11  proof  to  establish  a  republication  of  a 
App.  Div.  337;  aif'd,  161  N.  Y.  71.  will  as  are  plainly  required  to  estab- 
See  Matter  of  Campbell,  170  N.  Y.  lish  its  original  publication,  and 
84   (87).  hence,  that  a  will  which  has  been  re- 

3  Brown  v.  Clark,  77  N.  Y.  369.  voked  can  be  revived  only  by  its  re- 

4  Cook  V.  White,  supra.  publication  in  the  presence  of  its  at- 

5  Matter  of  Emmons,  110  App.  Div.  testing  witnesses."  Where  at  the  time 
701 ;  96  N.  Y.  Supp.  506,  and  cases  the  signatures  of  the  testator  and  wit- 
supra.  nesses   were   subscribed   to   an   instru- 

6  Matter  of  Knapp,  51  St.  Rep.  517,  ment  it  was  not  properly  executed  and 
23  N.  Y.  Svinp.  282.  attested  as  a  will,  but  thereafter,  as 

7  Matter  of  Campbell,  170  N.  Y.  84.  a  new  transaction,  the  testator  ac- 
Compare  Matter  of  Trost,  38  Misc.  knowledjred  his  signature,  declared  his 
404 ;  77  N.  Y.  Supp.  879.    In  that  case  will  and  requested  the  witnesses  to  at- 
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§  198.  Attestation  by  witness — Each  of  the  two  attesting  wit- 
nesses, at  least,  rfiust  sign  his  name  as  a  witness  at  the  end}"  of  the 
will  at  the  request  of  the  testator.  Their  signatures  may  be  raade 
by  mark;'^'  or  by  the  aid  of  another  ;^^  but  the  witness  must  sign 
with  intention  to  be  such.  One  who  writes  the  name  of  another 
person  as  witness,  not  intending  to  attest  the  will  himself,  and  not 
writing  his  own  name,  cannot  be  deemed  a  witness.^^  Though 
the  statute  requires  the  witnesses  to  subscribe  at  the  end  of  the  will, 
yet  where,  by  mistake,  the  attestation  clause  and  witnesses'  signa- 
tures were  written  on  an  intermediate  blank  page,  the  execution 
was  sustained."  The  witnesses  must  sign  after  the  will  has  been 
subscribed  by  the  testator. -^^  The  signatures  of  the  attesting  wit- 
nesses need  not,  however,  immediately  follow  that  of  the  testator ; 
the  attestation  clause  may  intervene,^®  but  nothing  more."     It  is 


test  the  same  and  the  witnesses,  there- 
upon, to  the  knowledge  of  the  testator, 
acceded  to  his  request  and  adopted 
their  previous  signatures  as  an  at- 
testation of  the  transaction,  tliey  may- 
be held  to  have  signed  them  as  sub- 
scribing witnesses  within  the  require- 
ments of  the  statute.  (Matter  of 
Karrer,  63  Misc.  174.)  See  §  230, 
post. 

10  Matter  of  Davger,  47  Hun,  127; 
110  N.  Y.  666.     Se"e  §  190,  ante. 

UMeehan  v.  Rourke,  2  Bradf.  385; 
:Morris  v.  Kniffin,  37  Barb.  336. 

12  Campbell  v.  Logan,  2  Bradf.  90. 
One  witness  may,  in  addition  to  his 
own  signature,  sign  the  name  of  the 
other,  at  the  latter's  request.  (Matter 
of  Strong.  39  St.  Rep.  852;  Mock  v. 
Garson,  84  App.  Div.  65;  82  N.  Y. 
Supp.  310.) 

13  Ex  p.  Leroy,  3  Bradf.  227. 

1*  Hitchcock  V.  Thompson,  6  Hun, 
279,  rev'g  Headv's  Will,  15  Abb.  Pr. 
(N.  S.)  211;  Matter  of  Singer,  19 
Misc.  079;  44  N.  Y.  Supp.  606.  Al- 
though the  attestation  clause  is  car- 
ried entirely  across  the  face  of  the 
will  and  separates  the  signature  of 
the  testator  from  that  of  the  wit- 
nesses, the  execution  is  sufficient. 
(Matter  of  Beck,  6  App.  Div.  211 ;  39 
N.  Y.  Supp.  810;  aff'd,  154  N.  Y.  750.) 

iSRugg  v.  Rugg,  21  Hun,  383;  83 
N.  Y.  592.  See  Matter  of  Purdy,  46 
App.  Div.  33. 

18  Williamson  v.  Williamson,  2 
Redf.  449.  Where  there  is  no  attesta- 
tion clause  a  will  witnessed  by  per- 
sons signing  their  names  after  testa- 
tor's name  and  under  the  word  "  ^Yit- 


nesses,"  is  sufficient.  (Matter  of 
Aker,  74  App.  Div.  461;  77  N.  Y. 
Supp.  643;   atf'd,  173  N.  Y.  620.) 

"In  Matter  of  Hewitt  (91  N.  Y. 
261),  the  will  was  written  upon  two 
eides  of  the  paper;  the  subscribing 
witnes.sps  signed  their  names  at  tlie 
bottom  of  the  first  side,  and  again  at 
the  top  of  the  second  side,  following 
which  was  an  important  provision  of 
the  will.  Held,  that  the  witnesses' did 
not  sign  their  names  at  the  end  of  the 
will.  In  Matter  of  Case  (4  Dem. 
124),  the  will  contained  disposing 
clauses  signed  by  the  testatrix,  'fol- 
lowed by  an  attestation  clause,  signed 
by  the  witnesses,  and  thereafter  a 
clause  nominating  an  executor,  and  a 
second  subscription  by  the  testatrix 
but  not  by  the  witnesses,  and  it  ap- 
peared that  the  whole  of  the  writing 
was  made  before  there  was  a  signing 
by  any  person.  Held,  that  the  wit- 
nesses did  not  sign  their  names  at  the 
end  of  the  instrument.  In  Matter  of 
Blair  (84  Hun,  581  ;  32  N.  Y.  Supp. 
845;  aff'd,  152  N.  Y.  645),  a  clause 
was  added,  after  the  attestation 
clause,  just  prior  to  execution  of  the 
will,  which  was  signed  and  sealed  by 
testator  after  the  testimonium  clause 
and  also  after  the  added  clause,  while 
the  witnesses  signed  only  after  the  at- 
testation clause.  Probate  was  refused. 
To  the  same  effect.  Matter  of  Albert, 
38  Misc.  61 ;  76  N.  Y.  Supp.  965.  In 
Matter  of  Nies  (13  St.  Rep.  756). 
testator  signed  at  the  end  of  the  first 
clause  of  the  will ;  then  followed  a 
second  clause,  appointing  an  executor, 
followed  by  the  attestation  clause,  at 
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not  essential  that  the  attesting  witnesses  should  each  subscribe  in 
the  presence  of  the  other. ^^  As  has  already  been  observed,  the 
testator  may  sign  in  the  presence  of  one  witness,  and  afterward 
acknowledge  the  execution  to  another  witness.  Kor  is  it  neces- 
sary that  the  attesting  witnesses  sign  literally  in  the  presence  of 
the  testator.-^®  If  they  sign  at  his  request,  although  in  an  adjoin- 
ing hall  out  of  his  sight  (which,  according  to  the  English  cases,  is 
not  in  his  presence),  it  is  sufficient,  though  their  signing  must  be 
done  at  the  time  of  the  execution  or  acknowledgment,  and  with 
the  knowledge  and  request  of  the  testator.^" 

The  request  to  sign  as  witnesses  may  be  presumed,  as  where  two 
persons  are  called  in  to  witness  the  paper,  which  they  do,  in  the 
presence  of  the  testator,  he  at  the  same  time  subscribing  it,  and 
declaring  that  it  is  his  last  will  and  testament.^^  And  the  reading 
of  the  attestation  clause  in  the  testator's  presence,  subsequently 
to  the  witnesses  signing,  stating  that  they  signed  at  his  request, 
without  objection  from  him,  may  be  regarded  as  an  adoption  of  a 
request  to  that  effect.^^  A  request  to  only  one  witness  to  sign  is 
not  enough;  at  least  without  constructive  request  to  the  other.^'' 
Where  there  are  three  witnesses,  at  least  two  of  them  must  act 
in  compliance  with  the  statute.^*  Eut  it  should  be  observed  that, 
although  the  statute  declares  that  each  witness  must  sign  at  the 
testator's  request,  it  does  not  prescribe  the  manner  and  form  in 

the  foot  of  which  the  witnesses  signed.  21  Butler   v.    Benson,    1    Barb.    526. 

Probate  was  denied.     The  presence  of  And  see  Doe  v.  Roe,  2  id.  200;  Brown 

a  memorandum  of  erasures  and  inter-  v.  De  Selding,  4  Sandf .  10 ;  Hatchings 

lineations,  at  the  end  of  the  attesta-  v.   Cochrane,  2   Bradf.  295.     Compare 

tion    clause,    is    not    to    be    regarded.  Matter  of  Kauze,  N.  Y.  Law  J.,  April 

(McDonough    v.    Loughlin,    20    Barb.  21,  1893.     In  Brady  v.  McCrosson   (5 

238.)  Eedf.  431),  the  decedent  requested  A. 

IS  Matter  of  Engler,  56  Misc.  218.  to  ask  a  scrivener  to  come  and  draw 

19  Ruddon  v.  McDonald,  1  Bradf.  his  will,  at  the  same  time  stating  that 
352 ;  .Jackson  v.  Christman,  4  Wend,  he  wished  A.  to  be  a  witness.  On  a 
277  ;  Neugent  v.  Nengent,  2  Redf.  369  ;  subsequent  day, —  that  of  the  execu- 
Herrick  v.  Snyder,  27  Misc.  462;  59  tion, —  A.  and  another  signed  as  sub- 
N".  Y.  Supp.  229 ;  Matter  of  Phillips,  scribing  witnesses  in  decedent's  pres- 
34  Misc.  442;  69  N.  Y.  Supp.  1011.  cnce,  after  the  will  had  been  read  in 

20  Lyon  V.  Smith,  11  Barb.  124;  their  presence,  nothing  further  being 
Spaulding  v.  Gibbons,  5  Redf.  316.  said  to  A.  about  signing,  but  the  other 

But  where  witnesses  to  a  will  signed  witness  being  duly  requested.     Held  a 

it  out  of  the  presence  of  the  testatrix,  sufficient  request  to  A. 

and  thereafter  one  of  them  brought  it  22  Stewart's  Will,  2  Redf.  77.     And 

back  and  gave  it  to  her,  and  the  testa-  see  Smith  v.  Smith,  40  How.  Pr.  318. 

trix  did  not  acknowledge  to  either  of  23  Rutherford  v.  Rutherford,  1  Den. 

them  that  it  was  her  will,  or  request  33. 

one  of  tho  witne.sses  to  sign  the  same,  24  Lyon    v.    Smith,    11    Barb.    124; 

the  execution  was  insufficient  to  estab-  Carroll     v.     Norton,     3     Bradf.     291 ; 

lish    the    will.       (Matter    of    Kivlin's  Hoysradt  v.  Kinnman,  22  N    Y    372- 

Will,   37   Misc.   187;    74  N.  Y.   Supp.  Matter  of  Sizer,  129  App.  Div.  7. 
937.) 
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which  the  request  must  be  made.  'No  precise  form  of  words, 
addressed  to  each  of  the  witnesses  at  the  very  time  of  the  attesta- 
tion, is  required.  Any  communication  importing  such  request, 
addressed  to  one  of  the  witnesses,  in  the  presence  of  the  other, 
and  which,  by  a  just  construction  of  all  the  circumstances,  is 
intended  for  both,  is  sufficient.^* 

§  199.  Sequence  of  acts  of  execution,  etc —  The  order  in  which 
the  formal  acts  of  execution  and  publication  prescribed  by  the 
statute  should  be  done,  is  not  imperative,  except  that  the  attesta- 
tion by  the  signing  of  the  witnesses  must  be  after  the  testator's 
execution.^®  If  the  testator  subscribes  after  the  witnesses  sign, 
he  must  subsequently  acknowledge  his  subscription  in  their 
presence.^'' 

§  200.  "Witnesses'  additions —  The  validity  of  the  will  is  not 
affected  by  the  omission  of  witnesses  to  affix  their  residences  to 
their  signatures,  as  required  by  the  statute,^*  or  by  the  omission 
of  any  person  who  signs  the  testator's  name  by  his  direction,  to 
write  his  own  name  as  a  witness ;  but  the  statute  imposes  a  penalty 
for  omission  so  to  do.^® 

§  201.    Proof  of  observance  of  requisite  formalities. —  It  is  not 

essential  that  each  subscribing  witness  should  be  able  to  testify 
that  all  the  formalities  required  by  law  were  complied  with.^* 

25  Coffin  V.  Coffin,  23  N.  Y.  9;  Peck  tatrix  signed.  Held,  that  the  will  was 
V.  Gary,  27  id.  9;  Gilbert  v.  Knox,  52  properly  executed.  (Matter  of  Wil- 
id.  125.  Thug  a  request  to  witnesses  liams,  2  Connoly,  579;  aff'd,  19  N.  Y. 
to  sign  a  will  made  by  one  superin-  Supp.  778.) 

tending  its    execution  in  the  hearing  2S  Cons.  L.  1909,  c.  18,  §  22  (2  R.  S. 

of   the   testator    and   with   his   silent  C3,  §  41 )  ;  Matter  of  Phillips,  98  N.  Y. 

permission,  is   sufficient.      (Matter   of  267. 

McGraw,  9  App.  Div.   372;   41   N.  Y.  29  See  Dodge  v.  Cornelius,  168  N.  Y. 

Supp.    481;    Matter    of    Nelson,     141  242. 

N.  Y.  152;  56  St.  Rep.  678.)     Not  so,  sojauncey   v.   Thome,   2    Barb.   Ch, 

however,  where  he  is  shown  to  have  40;   Weir  v.  Fitzgerald,  2  Bradf.  42; 

been  under  the  influence  of  opiates  at  Newhouse   v.   Godwin,    17    Barb.   236; 

the  time.     (Maf^^er  of  Lyman,  14  Misc.  Matter  of  Graham,  30  St.  Rep.  292;  9 

352;  36  N.  Y.  Supp.  117.)  N.  Y.   Supp.   122;   Matter   of  Eldred, 

26  Jackson  v.  Jackson,  39  N.  Y.  153;  109  App.  Div.  777;  Matter  of  Harden- 
Rugg  v.  Rugg,  21  Hun,  383.  burg,   85   Hun,   580 ;    33  N.   Y.   Supp. 

27  Sisters  of  St.  Vincent,  etc.  v.  150,  and  cases  infra.  Evidence  as  to 
Kelly,  67  N.  Y.  409;  Lyman  v.  Phil-  the  publication  and  other  formalities 
lips,  3  Dem.  45f) ;  Matter  of  Phillips,  of  execution  by  illiterate  testatrix  was 
08  N.  Y.  267.  Where  a  will  was  sub-  considered,  sustaining  probate,  in  Mat- 
scribed  by  the  testatrix  in  the  pres-  ter  of  Voorhis.  27  St.  Rep.  368;  7 
cnce  of  the  witnesses,  and  was  declared  N.  Y.  Supp.  596 ;  motion  for  reargu- 
by  her  to  be  her  will,  and  they  sub-  ment  denied  in  9  id.  201 ;  30  St.  Rep. 
sequently  signed  in  her  presence  and  620;  aff'd,  125  N.  Y.  765;  and  in 
at  her  request,  although  the  declara-  Matter  of  Bedell,  32  St.  Rep.  1022. 
tion  and  request  were  made  before  tes- 
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Where  the  witnesses  are  dead,  or,  from  lapse  of  time,  do  not  re- 
member the  circumstances  attending  the  attestation,  if  there  are 
no  circumstances  of  suspicion,  and  all  the  evidence  then  existing 
has  been  produced,  a  proper  execution  of  the  will  may  be  pre- 
sumed, particularly  where  the  attestation  clause  is  full,^^  and  even 
though  there  be  no  attestation  clause  at  all.^^  Indeed,  a  will  may 
be  admitted  to  probate  (both  the  witnesses  being  dead)  notwith- 
standing proof  of  declarations  by  one  of  them  to  the  effect  that 
the  will  was  a  forgery,  and  that  he  had  fabricated  it.^^  But  where 
the  will  was  only  recently  executed,  the  presumption  is  not  so 
strong,  and  in  one  case,  where  not  more  than  three  months  had 
intervened  between  the  execution  of  the  will  and  the  application 


31  Butler  V.  Benson,  1  Barb.  326 ; 
Matter  of  Pepoon,  91  N.  Y.  255;  Mat- 
ter of  Sears.  33  Misc.  141;  68  N.  Y. 
Supp.  363;  Matter  of  Brissell,  16App. 
Div.  137;  45  N.  Y.  Supp.  122;  Mat- 
ter of  Foley,  55  Misc.  162;  106  N.  Y. 
Supp.  474;  Matter  of  Sizer,  129  App. 
Div.  7:  Matter  of  Leaird,  58  Misc. 
477;  Matter  of  Treadwell,  58  Misc. 
103.  To  the  same  eflfect,  see  Cheeney 
V.  Arnold,  18  Barb.  434;  Nelson  v. 
McGifTert,  3  Barb.  Ch.  158;  Hunn  v. 
Case,  1  Redf .  307 ;  Van  Hooser  v.  Van 
Hooser,  id.  365 ;  Moore  v.  Griswold, 
id.  388.  And  see  Lawrence  v.  Norton, 
45  Barb.  448;  Eider  v.  Legg,  51  Barb. 
260;  Matter  of  Kellum,  52  N.  Y.  517.; 
Sarvent  v.  Hesdra,  5  Redf.  47;  Mat- 
ter of  Frey,  26  St.  Eep.  425;  7  N.  Y. 
Supp.  330;  Matter  of  Sanderson,  9 
Misc.  574  ;  30  N.  Y.  Supp.  848 ;  Mat- 
ter of  Klett,  3  Misc.  385;  24  N.  Y. 
Supp.  721;  Matter  of  De  Haas,  19 
App.  Div.  206 ;  46  N.  Y.  Supp.   189. 

"  If  the  recollection  of  both  wit- 
nesses fail,  the  will  may  be  admitted 
on  testimony  of  others  who  can  recall 
the  facts,  and  even  by  the  recitals  in 
a  full  attestation  clause,  where  there 
has  been  a  considerable  lapse  of  time 
between  the  date  of  the  instrument 
and  the  examination  of  the  witnesses. 
And  where  both  witnesses  are  dead, 
and  no  living  person  can  testify  to  the 
facts  that  took  place  at  the  execution 
of  the  will,  proof  of  the  handwriting 
of  the  signatures  of  the  testator  and 
the  witnesses,  with  the  recitals  in  a 
full  attestation  clause,  will  suffice. 
The  law  is  thus,  liberal  that  the  in- 
tentions of  a  testator  may  not  be  frus- 
trated by  the  accident  of  death  or  the 
infirmities  of  memory,  when,  for  want 
of  better  proof,  the  court  is  satisfied 


that  the  paper  was  executed  in  good 
faith  as  a  testamentary  instrument." 
(Per  Ransom,  S.,  in  Matter  of  Wilt, 
N.  Y.  Law  J.,  Nov.  25,  1891.) 

32  Matter  of  Briggs,  47  App.  Div. 
47 ;  62  N.  Y.  Supp.  294.  In  that  case 
the  will  offered  for  probate  was  wholly 
in  the  testator's  handwriting  and  con- 
tained no  attestation  clause;  the  sig- 
natures of  the  testator,  and  of  the  sub- 
scribing witnesses,  who  were  dead, 
were  proved,  as  was  the  fact  that  the 
will  was  found  among  testator's 
papers,  and  a  notary,  a  friend  of  the 
testator,  testified  that  in  1890  the 
latter  brought  the  paper  to  the  office 
of  the  witness,  stated  it  was  his  will, 
and  asked  the  witness  to  "  freshen  it 
up,"  since  it  was  made  so  long  before 
that  it  might  be  supposed  that  a 
later  will  existed;  told  the  witness  the 
circumstances  of  its  execution,  which 
corresponded  with  the  legal  require- 
ments, desired  the  witness  to  sign  it 
as  witness,  or  talce  the  testator's  ac- 
knowledgment, whereupon  an  acknowl- 
edgment was  drawn  by  witness  which 
the  testator  signed  and  swore  to  be- 
fore him, —  Held,  that  the  proof  of 
execution  was  sufficient.  But  com- 
pare Matter  of  Neary,  61  Misc.  557, 
where  the  only  proof  offered  was  as 
to  the  handwriting  of  testator  and  the 
witnesses.  See  also  Matter  of  Balm- 
forth,  60  Misc.  492. 

33  Matter  of  Hesdra,  119  N.  Y.  615- 
28  St.  Rep.  810.  In  Matter  of  Kane 
(2  Connoly,  249),  a  will  containing  a 
full  attestation  clause  was  admitted 
to  probate,  notwithstanding  testimony 
of  surviving  subscribing  witness  that 
he  signed  before  testatrix.  See  Mat- 
ter of  Menge,  13  Misc.  553;  35  N.  Y. 
Supp.  493. 
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for  probate,  and  neither  of  the  witnesses  could  remember  any 
testamentary  declaration,  it  was  held  that  due  execution  of  the 
will  could  not  be  presumed,  and  probate  was  refused,^* 

§  202.  Will  signed  by  mark —  Some  difficulty  has  been  encoun- 
tered in  applying  to  cases  of  wills  signed  by  a  mark,  the  provision 
of  the  statute  that  in  case  of  the  death,  absence,  or  disability  of 
one  or  all  the  subscribing  witnesses,  "  the  will  may  nevertheless 
be  established  upon  proof  of  the  handwriting  of  the  testator  and 
of  the  subscribing  witnesses,  and  also  of  such  circumstances  as 
would  be  sufficient,  etc.,"  ^^  and  upon  this  question  the  decisions  of 
the  different  Surrogates'  Courts  are  not  in  harmony.  It  has  now 
been  decided,  however,  by  the  appellate  court,  that  a  will  signed 
by  a  mark  may  be  admitted  to  probate  upon  proof  of  the  formal 
requisites  by  one  witness,  the  other  being  dead.^®  It  is  obvious 
that  "  the  circumstances  which  would  be  sufficient  to  prove  the 
will,"  including  the  making  of  the  mark,  are  provable  by  any 
persons  who  were  present  at  the  time  of  the  execution,  and  this 
has  been  held  to  be  sufficient.*^    But  where  no  persons,  other  than 


34  Wilson  V.  Hetterick,  2  Bradf.  427. 
'  35  Co.  Civ.  Proc,  §  2620.  See  §  169, 
ante.  In  Matter  of  Hopkins  (172 
N.  Y.  360;  65  N.  E.  Rep.  173),  it 
was  held  that  an  expert  in  handwrit- 
ing could  not  testify  that  certain 
marks  through  the  testator's  signa- 
ture were  made  by  the  same  person 
who  wrote  the  signature,  as  such 
marks  were  not  writings,  within  L. 
1880,  c.  36,  and  L.  1888,  c.  555,  per- 
mitting the  comparison  of  writings  by 
experts.     See  Co.  Civ.  Proc,  §  961d. 

30  Matter  of  Wilson,  76  Hun,  1 ;  27 
N.  Y.  Supp.  957,  overruling  Matter  of 
Walsh.  1  Tuck.  132,  and  Matter  of 
Reynolds,  4  Dem.  68,  and  approving 
Matter  of  Dockstader,  6  id.  106;  Mat- 
ter of  Hyland,  27  N.  Y.  Supp.  961; 
Matter  of  Kane,  20  id.  123.  See. also 
Matter  of  Murphy,  15  Misc.  208;  37 
N.  Y.  Supp.  223.  In  the  Wilson  ease 
( supra )  the  cburt  said :  "  The  only 
objection  to  the  sufficiency  of  proof 
by  a  single  surviving  attesting  wit- 
ness is,  that  in  every  ease  the  statute 
requires  the  testator  to  either  sign  in 
the  witness's  presence,  or  acknowledge 
His  signature,  and  to  prove  the  will  the 
witness  must  testify  to  either  one  or 
the  other  of  such  requisites,  either  of 
which  would  be  proof  of  the  handwrit- 
ing of  the  deceased;  that,  hence,  when 
the  statute  prescribes  proof  must  be 
made  of  the  handwriting  of  the  tes- 


tator, some  further  evidence,  or  evi- 
dence of  further  witnesses,  is  required. 
If  the  section  cited  referred  only  to 
the  cases  where  some  attesting  wit- 
ness survived  or  could  be  produced, 
there  would  be  great  force  in  this  ob- 
jection. But  the  provision  of  the 
Code  is  general,  and  applies  to  cases 
where  the  testimony  of  no  attesting 
witness  can  be  obtained.  We  think 
that  we  are  not  warranted  in  limiting 
the  provisions  of  this  section  to  the 
proof  of  handwriting  by  others  than 
the  attesting  witnesses.  It  is  possible 
to  imagine  cases  where  our  construc- 
tion would  perhaps  render  fraud  more 
easy,  but  such  a  danger  is  more  im- 
aginary than  real.  On  the  other  hand, 
to  uphold  the  rule  laid  down  by  the 
surrogate  will  cause  many  properly 
executed  wills  to  fail  without  any 
fault  or  neglect  on  the  testator's  part. 
The  current  of  practice  and  authority 
being  against  that  rule,  we  think  that 
it  should  not  be  upheld." 

In  the  absence  of  evidence  that  tes- 
tator actually  made  the  mark  offered 
as  the  signature  to  the  will,  one  wit- 
ness having  died  and  the  other  not 
having  seen  the  mark  made, —  Held, 
that  probate  must  be  denied.  (Matter 
of  Porter,  1  Misc.  262 ;  22  N.  Y.  Supp. 
1062.) 

37  Simpson's  Will,  2  Redf.  29. 
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the  witnesses,  were  present,  or  if  present,  are  not  producible,  and 
only  one  of  the  subscribing  witnesses  is  alive  or  producible,  then 
(as  the  testator  had  no  handwriting),  "  the  circumstances,"  except 
as  proved  by  the  surviving  witness,  may  be  difficult  to  discover. 
The  recitals  of  a  full  attestation  clause  constitute  a  prime  factor 
in  the  proof  of  the  circumstances  they  relate;^*  the  books  of  the 
deceased  subscribing  witness  showing  a  receipt  of  money  for 
drawing  the  will,  the  fact  that  the  will,  on  its  face,  is  a  natural 
one,  that  it  is  intelligently  drawn  and  couched  in  the  language 
of  the  law  appropriate  to  such  documents,  all  aid  to  prove  the 
factum,  and,  taken  in  connection  with  the  unimpeached  testimony 
of  the  surviving  witness,  should  be  "  sufficient  to  prove  the  will."  ^* 

§  203.  Recitals  in  attestation  clause  as  proof. —  The  attestation 
clause,  so  called,  under  which  the  witnesses  sign,  if  it  recites  fully 
the  observance  of  the  several  Jormalities  of  signing,  publication, 
request,  and  witnessing,  may  be,  and  in  some  cases  is,  an  essential 
factor  in  the  proponent's  proof  —  that  is,  while  it  is  not  evidence 
that  the  acts  recited  were  in  fact  performed,  it  may,  by  the  pre- 
sumption it  raises,  supply  the  want  of  testimony  by  a  subscribing 
witness  who  has  since  died,  or  who  is  out  of  the  jurisdiction,  or 
after  a  lapse  of  time,  it  may  supply  the  witness's  want  of  memory 
of  the  transaction.*"  Even  after  the  lapse  of  a  period  of  less  than 
four  months  from  the  execution  of  the  will,  probate  has  been 
granted  on  the  recitals  in  the  attestation  clause,  when  one  of  the 
witnesses  could  not  be  produced,  and  the  other  was  not  positive 

38  Where   a    paper   offered   for   pro-  39  In  Matter  of  Dockstader  ( 6  Dem. 

bate   as   a  will  was   executed  by  the  106;   19  St.  Rep.  245),  the  testimony 

testatrix   by    making    her    mark    and  of  a  sole   surviving  witness  that   she 

both   the  witnesses   are   dead  and   no  signed   the  testatrix's   name  and  saw 

eye-witness  to  testatrix's  work  is  pro-  her  make  her  mark,  and  that  the  other 

duced  nor   any  evidence   given   as   to  requisite     formalities     were     observed 

what  occurred   at  the  time  of  execu-  was  sufficient  proof, 

tion  in  fulfillment  of  the  statutory  re-  40  Brown   v.    Clark,   77   N.   Y.   369; 

quirements,  but  the  attestation  clause  Matter  of  Klett,  3  Misc.  385 ;  Matter 

fully   recites    a   compliance   with   the  of  Carey,  14  id.  486;  36  N.  Y.  Supp. 

statutory  requirements  and  the  decla-  817;   aff'd,  24  App.  Div.  531;   Matter 

ration   of  the  testatrix  to  the   effect  of  Sehweigert,  17  Misc.  186;.  40  N.  Y. 

that  the  paper  offered  for  probate  was  Supp.  979 ;  Matter  of  Menge,  13  Misc. 

her   will,    made    some   time   after    its  553;   35  N.  Y.  Supp.  493;   Matter  of 

alleged  execution,  are  proved  by  repu-  Treadwell,    58   Misc.    103;    Matter    of 

table  witnesses,  and  no  contradictory  Sizer,    129    App.    Div.    7;    Matter    of 

evidence  is  offered,  and  the  appearance  Engler,  56  Misc.  218;  Matter  of  Foley, 

of  the  instrument  itself   indicates  its  5.5   Misc.   162;    106   N.   Y.   Supp.   474. 

genuineness,  it  should  be  admitted  to  See  Matter  of  Abel,  63  Misc.  169,  and 

probate.      (Matter  of  Foley,  55  Misc.  cases  infra. 
162;  106  N.  Y.  Supp.  474.)    See  §  203, 
post. 
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whether  or  not  testator  signed  before  the  witnesses  signed.*^  In 
the  absence  of  an  attestation  clause  there  is  never  a  presumption 
of  due  execution,  publication,  etc.  j"*^  on  the  other  hand  the  want 
of  such  clause  creates  no  presumption  against  the  fact  of  due 
execution.*^  Standing  alone,  it  can  hardly  be  said  to  be  evidence 
of  the  truth  of  its  recitals;**  in  connection  with  oral  testimony, 
weight  will  be  given  it,  according  to  the  circumstances  of  the 
case.*"  But  it  is  settled  that,  notwithstanding  a  lapse  of  time  — 
say  a  year  after  its  execution  —  any  presumption  in  favor  of  the 
truth  of  the  recitals  is  destroyed  by  the  testimony  of  the  witnesses 
themselves  on  the  trial,  in  contradiction  thereof,*®  and  an  untrue 
recital  materially  affects  its  value.*^  Where  there  is  a  full  and 
complete  attestation  clause,  properly  signed,  the  will  may  be  ad- 
mitted, even  against  the  direct  testimony  of  the  sole  surviving 
witness  ;*^  but  where,  for  example,  the  publication  of  the  will  was 

41  Matter  of  Harkins,  N.  Y.  Law  J.,  signed  the  attestation  clause.  Yet  the 
May  20,  1892.  Compare  Matter  of  will  was  sustained,  it  being  shown 
Oldham,  N.  Y.  Law  J.,  Dec.  10,  1890;  that  both  the  will  and  the  signature 
ante,  §  194,  note  81.  at  its  end  were  in  the  handwriting  of 

42  Dodworth  v.  Crow,  1  Dem.  256.       the  testator,  that  during  his  sickness 
4:)  Leaycraft   v.    Simmons,   3    Bradf.    he   had   said   that   his  will,  which   he 

35.       See    Chaflfee    v.     Baptist    Miss,  described    as    e.xecuted    with    the    two 

Conv.,  10  Paige,  85 ;  Matter  of  Burk,  witnesses  as  present,  was  either  among 

2  Redf.  239 ;  Matter  of  Crane,  68  App.  his  papers  or  in  the  hands  of  his  exec- 

Div.  355 ;  74  N.  Y.  Supp.  88.  utor,     and     it    was,     in    fact,     found 

44  Matter  of  Look,  26  St.  Eep.  745;  among  his  papers.  Though  the  will 
7  N.  Y.  Supp.  298;  Matter  of  Del  prat,  was  in  his  own  handwriting,  it  was 
27  Misc.  355;  57  N.  Y.  Supp.  768.  proven  that  it  had  been  more  or  less 

45  See,  generally,  Morris  v.  Porter,  copied  from  a  previous  will.  It  was 
52  How.  Pr.  1 ;  Hunn  v.  Case,  1  also  shown  to  the  satisfaction  of  the 
Redf.  307 ;  Van  Hooser  v.  Van  Hooser,  court,  by  the  opinions  of  experts  who 
id.  365.  had  made  a  comparison  of  the  signa- 

iS  Woolley  V.  Woolley,  95  N.  Y.  tures  of  the  witnesses  to  the  attesta- 
231;  Matter  of  Higgins,  94  id.  554;  tion  clause,  with  others  admitted  to 
Burke  v.  Nolan,  1  Dem.  436;  Rumsey  be  theirs,  that  they  were  identical. 
V.  Goldsmith,  3  id.  494 ;  Matter  of  The  court  said :  "  It  was  always  con- 
Dale,  56  Hun,  169;  aff'd,  134  N.  Y.  sidered  to  afford  a  strong  presump- 
014;  Rutherford  V.  Rutherford,  1  Den.  tion  of  compliance  with  the  require- 
33;  Matter  of  Balmforth,  60  Misc.  ments  of  the  statute  in  relation  to 
492;  Matter  of  Nash,  76  App.  Div.  the  execution  of  wills,  that  they  had 
217;  78  N.  Y.  Supp.  449.  See  contra,  been  conducted  under  the  supervision 
Matter  of  Van  Houten,  15  Misc.   196.  of   experienced    persons,    familiar   not 

47  Matter  of  Turrell,  28  Misc.  106 ;  only  with  the  forms  required  by  law, 
59  N.  Y.  Supp.  780.  but    also    with    the    importance    of    a 

48  Matter  of  Bernsce,  141  N.  Y.  strict  adherence  thereto."  In  Orser  v. 
389;  57  St.  Rep.  601.  In  Matter  of  Orser  (24  N.  Y.  51),  a,  will  was  at- 
Cottrell  (95  N.  Y.  329),  there  was  an  tested  by  two  witnesses,  one  of  whom 
attestation  clause  in  due  form,  signed  was  dead,  and  the  other  testified  that 
by  a  man  and  wife  with  whom  the  the  will  was  not  signed,  or  the 
testator  had  boarded.  Both  witnesses  signature  thereto  acknowledged  in  his 
testified  that  none  of  the  formalities  presence,  and  that  it  was  not  declared 
required  by  law  were  complied  with  by  the  testator  to  be  his  will.  The 
in  their  presence,  and  they  denied  that  attestation  clause  recited  a  perfect 
either  was  present  at  the  execution  or  compliance  with  the  provisions  of  the 
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not  recited,  though  the  will  was  holographic,  and  the  only  sub- 
scribing witness  who  was  called  to  testify  could  not  recollect  that 
anything  was  said  by  the  testator  by  which  witness  could  infer 
that  the  paper  was  a  will,  though  many  years  had  elapsed,  probate 
was  denied.*®  In  another  case,  however,  where  the  attestation 
clause  did  not  state  that  the  witnesses  signed  at  the  request  of  the 
testator,  and  the  surviving  witness  testified  that  he  signed  at  the 
request  of  the  other  (deceased)  witness,  and  not  at  that  of  testator, 
though  in  his  presence,  and  it  appeared  that  both  the  testator  and 
the  deceased  witness  who  drew  the  will  were  experienced  lawyers, 
it  was  held  that  the  presumption  was  in  favor  of  the  due  observ- 
ance of  all  the  formalities  and  that  probate  was  rightly  granted.^" 

§  204.  Weight  of  evidence  of  subscribing'  witnesses The  testi- 
mony of  the  subscribing  witnesses  has  no  controlling  effect,  and 
may  be  rebutted  by  other  evidence,  either  direct  or  circumstantial ; 
although,  on  account  of  their  direct  participation  in  the  trans- 
action, their  testimony  has  great  weight. ^^     Indeed  they  may  be 


statute;  and  the  signatures  of  the 
testator  and  the  deceased  witness 
were  shown  to  be  genuine.  The  de- 
ceased witness  was  in  the  habit  of 
drawing  wills,  and  was  familiar  with 
the  requisites  to  due  execution,  and 
the  certificate  or  attestation  clause 
was  in  his  handwriting.  On  the  other 
hand,  the  witness  who  was  sworn  had 
never  been  called  upon  to  witness  a 
will,  and  knew  nothing  of  the  formali- 
ties required.  Held,  sufficient  to 
sustain  a  verdict  that  the  will  was 
duly  executed.  In  Matter  of  Pepoon 
(91  N.  Y.  255),  the  witnesses  (the 
attestation  clause  being  in  due  form, 
and  the  will  executed  more  than  four- 
teen years  before  the  death  of  the 
testatrix)  testified  in  substance  that 
they  had  not  a  clear  recollection  of 
what  occurred  at  the  time  of  the  exe- 
cution; that  they  must  have  read  or 
heard  read  and  understood  the  pur- 
port of  the  attestation  clause,  as  they 
never  signed  any  document  without 
knowing  its  contents,  and  that  they 
would  not  have  signed  if  the  facts 
stated  in  said  clause  had  not  occurred. 
One  of  them  also  testified  that  the 
signatures  of  the  testatrix  and  two 
witnesses  were  made  in  the  presence 
of  each  other,  and  that  he  recollected 
that  said  clause  was  read  or  that  he 
heard  it  read.  It  was  held  that  the 
evidence  justified  the  probate  of  the 
will. 


In  Peebles  v.  Case  (2  Bradf.  226), 
two  wills,  bearing  the  same  date,  and 
purporting  to  be  attested  by  the  same 
witnesses,  were  propounded.  The  wit- 
nesses testified  to  the  execution  of 
one,  and  disclaimed  all  knowledge  of 
the  other;  and  yet,  upon  proof  of 
their  handwriting,  and  that  of  the 
testator,  and  proofs  by  memoranda  of 
the  testator,  and  otherwise,  it  was 
held  that  the  latter  was  established 
as  the  will.  See  Lane  v.  Lane,  95 
N.  Y.  494;  Tavlor  v.  Brodhead,  5 
Redf.  624;  Milligan  v.  Allen,  18  Week. 
Dig.  485;  Matter  of  Rounds,  7  St. 
Rep.  730;  Rolla  v.  Wright,  2  Dem. 
482;  Matter  of  Kane,  2  Connoly,  249. 

43  Matter  of  Pennevet,  N.  Y.  Law  J., 
Feb.  23,  1893. 

50  Matter  of  Nelson,  141  N.  Y.  152; 
56  St.  Rep.  678. 

siOrser  v.  Orser,  24  N.  Y.  51.  The 
testimony  of  persons  who  were  acci- 
dentally present  at  the  execution  of 
a  will  is  not  entitled  to  the  same 
weight  as  that  of  the  subscribing  wit- 
nesses (Matter  of  Higgins,  94  N.  Y. 
554;  Humphreys'  Estate,  1  Tuck. 
142)  ;  or  even  where  proof  of  hand- 
writing of  the  testator  and  witnesses 
is  relied  on  (Matter  of  Tredwell,  58 
Misc.  103).  S"ch  third  persons  are 
competent  to  corroborate  the  testi- 
mony of  one  of  the  subscribing  wit- 
nesses. (Matter  of  Bernsee,  45  St. 
Rep.  11;  17  N.  Y.  Supp.  669.)  Failure 
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contradicted,  and  the  will  sustained  even  in  opposition  to  the 
positive  testimony  of  one  or  more  of  the  subscribing  witnesses, 
who,  either  mistakenly  or  corruptly,  swear  that  the  formalities 
required  by  the  statute  were  not  complied  with,  if,  from  other 
testimony  in  the  case,  the  court  or  jury  is  satisfied  that  the  con- 
trary was  the  fact."^  If  the  attesting  witnesses  contradict  each 
other  as  to  the  formalities  of  execution,  the  surrogate  is  not, 
therefore,  bound  to  pronounce  against  the  validity  of  the  will,  but 
may  give  credence  to  the  affirmative  rather  than  the  negative 
testimony.^^  The  positive  recollection  of  one  such  witness  will 
not  be  overcome  by  the  nonrecoUection  of  the  other.^*  Proof  of 
the  handwriting  of  the  testator,  and  of  the  subscribing  witnesses, 
will  justify  a  decree  of  probate,  even  against  the  positive  testi- 
mony of  both  the  witnesses  that  they  had  never  acted  as  such.''^ 


to  call  such  witness  on  the  part  of  the 
proponents  when  the  subscribing  wit- 
nesses contradicted  each  other  in  al- 
most every  particular, —  Held,  to  dis- 
credit the  subscribing  witness  whose 
testimony  proponents  relied  on,  and  to 
strengthen  the  presumption  that  the 
testimony  of  the  other  subscribing 
witness  was  true.  (lb.)  See  Matter 
of  Fitzgerald,  33  Misc.  325;  68  N.  Y. 
Supp.  632,  where  probate  was  granted 
upon  the  testimony  of  a  third  person 
(legatee)  in  opposition  to  both  sub- 
scribing witnesses. 

82  Jauncey  v.  Thorne,  2  Barb.  Ch. 
40;  Chaffee  v.  Baptist  Missionary 
Convention,  10  Paige,  85;  Peebles  v. 
Case,  2  Bradf.  226;  Jackson  v.  Christ- 
man,  4  Wend.  277 ;  Orser  v.  Orser,  24 
N.  Y.  51;  Kinne  v.  Kinne,  2  Sup.  Ct. 
(T.  &  C.)  391 ;  Eugg  v.  Rugg,  83  N.  Y. 
592 :  Theological  Seminary  v.  Calhoun, 
25  id.  422;  Peck  v.  Cary,  27  id.  9; 
Reeve  v.  Crosby,  3  Redf.  74;  Matter 
of  Fitzgerald,  33  Misc.  325;  68  N.  Y. 
Supp.  632;  Matter  of  Stockwell,  17 
Misc.  108;  40  X.  Y.  Supp.  734;  Mat- 
ter of  Carll,  38  Misc.  471;  77  N.  Y. 
Supp.  1036;  Wyman  v.  Wyman,  118 
App.  Div.  109;  103  N.  Y.  Supp.  64; 
Matter  of  Eldred,  109  App.  Div.  777. 

As  to  uncertainty  or  conflict  in  wit- 
ness's testimony  generally,  see  Matter 
of  Forman,  54'  Barb.  274;  McKinley 
V.  Lamb,  56  id.  284;  Merchant's 
Estate,  1  Tuck.  151. 

53  Theo.  Seminary  v.  Calhoun,  25 
N.  Y.  422;  Matter  of  Cornell,  89  App. 
Div.  412;  85  N.  Y.  Supp.  920.  And 
see,  as  to  the  effect  of  conflict  or  un- 


certainty in  witnesses'  testimony  as 
to  publication.  Matter  of  Forman,  54 
Barb.  274;  Newton's  Estate,  1  Tuck. 
349:  Lawrence's  Will,  id.  243;  Hop- 
per's Estate,  id.  378;  Merchant's  Es- 
tate, id.  151;  Matter  of  Bogert,  6  Civ. 
Proc.  Rep.  128;  Matter  of  Look,  2u 
St.  Rep.  745;  7  N.  Y.  Supp.  298. 
But  due  execution  and  publication 
cannot  be  established  by  the  testimony 
of  one  of  the  subscribing  witnesses 
against  that  of  the  other,  where  there 
is  no  attestation  clause  and  the  testi- 
mony of  such  witness  is  discredited 
by  contrary  statements  made  about 
the  time  of  the  alleged  execution. 
(Matter  of  Barber,  92  Hun,  489;  37 
N.  Y.  Supp.  235.)  Wliere  one  of 
three  subscribing  witnesses  testifies 
that  the  decedent  signed  and  published 
the  instrument  propounded  as  her 
will  in  his  presence;  another,  that 
she  published  it  but  did  not  sign  it 
or  acknowledge  her  subscription  of  it 
in  his  presence,  and  the  third,  that 
she  subscribed  it  in  his  presence  but 
failed  to  publish  it,  the  statutory  re- 
quirements as  to  its  execution  are 
not  shcwTi  by  any  two  witnesses  to 
have  been  complied  with;  and,  where 
no  probative  force  can  be  given  to  the 
attestation  clause,  probate  should  be 
denied.  (Matter  of  Balmforth,  60 
Misc.  492.) 

54  Morris  v.  Porter,  52  How.  Pr.  1; 
Matter  of  Graham,  30  St.  Rep.  292; 
■Whitfield  v.  Whitfield,  19  Week.  Dig. 

386:   Rugg  v.  Rugg,  83  N.   Y.   592. 

55  Matter  of  Cottrell,  95  N.  Y.  329. 
See  Matter  of  Tredwell,  58  Misc.  103. 
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And,  in  such  a  case,  other  things  being  equal,  the  testimony  of 
lawyers  will  outweigh  that  of  laymen. ^^  But  it  must  always  be 
remembered  that  though  the  credibility  of  witnesses  to  a  will,  who 
testify  there  was  no  due  execution,  may  be  impeached  by  the  party 
offering  the  same  for  probate,  such  impeachment  does  not  supply 
the  place  of  other  evidence  showing  the  execution  required  by  the 
statute." 

SUBDIVISIOlSr  3. 


§  205.    Object  of  statutory  requirement As  already  stated,^* 

the  object  of  the  statutory  requirement  that  the  testator  declare  in 
the  presence  of  each  witness  that  the  instrument  is  his  will,  is  to 
secure  him  against  being  fraudulently  induced  to  execute  a  will, 
while  he  is  under  the  belief  that  he  is  signing  some  other  than  a 
testamentary  paper.  His  knowledge  that  he  is  executing  such  a 
paper  will  be  sometimes  inferred  from  the  fact  of  its  publication 
and  the  circumstances  attending  the  ceremony  of  execution;  the 
fact  that  the  paper  was  in  testator's  own  handwriting  goes  far 
toward  creating  a  presumption  of  such  knowledge ;  but  an  issue 
in  a  probate  case  may  be,  whether,  notwithstanding  the  observance 
of  all  the  formalities  of  execution  and  publication,  the  testator  had 
a  competent  knowledge  of  the  contents  of  the  paper.  For  the 
will  offered  for  probate  must  be  the  will  of  the  testator,  and  of 
no  one  else ;  it  cannot  be  said  to  be  his  will,  if  he  was  ignorant  of 

56  Humphreys'  Estate,  1  Tuck.  142;  before  the  testatrix  made  her  signa- 
Neiheisel  v.  Toerge,  4  Redf.  328;  ture;  but  the  notary  who  drew  and' 
Matter  of  McKenna,  16  St.  Rep.  971;  superintended  the  execution  testified 
Matter  of  Mcrriam,  42  id.  619;  16  that  the  signing  by  testatrix  was 
N.  Y.  Supp.  738;  Matter  of  Snelling,  first;  that  he  had  been  a  notary  for 
44  St.  Rep.  477;  17  N.  Y.  Supp.  683;  fifteen  years,  and  during  that  time 
rev'd  on  other  points,  136  N.  Y.  515.  had  drawn  and  superintended  the  exe- 
A  will  containing  a  full  attestation  cution  of  at  least  a  dozen  wills  and 
clause  subscribed  by  three  witnesses,  Icnew  what  was  requisite  for  a  valid 
—  admitted  to  probate  upon  the  testi-  execution.  The  mother-in-law  of  the 
mony  of  one  of  them,  an  attorney-at-  residuary  legatee,  a  stranger  to  de- 
law,  who  drew  the  will,  showing  full  cedent  in  blood,  also  testified  that  the 
formal  execution  thereof,  notwith-  signing  by  the  testatrix  preceded  that 
;  standing  the  testimony  of  the  other  of  the  witnesses.  "  As  the  two  sub- 
]  two  witnesses,  neither  of  whom  was  scribing  witnesses  were  laymen,  and 
shown  to  know  the  essential  elements  not  informed  in  respect  to  what  was 
of  a  valid  execution  of  a  will,  to  essential  for  the  execution  of  legal 
the  efTect  that  there  had  been  no  pub-  papers,  I  believe  that  their  memory 
lieatlon.  (Egan  v.  Pease,  4  Dem.  must  be  at  fault.  The  will  is  ad- 
301.)  mitted."      (Per   Ransom,   S.) 

In  Matter  of  Kummer    (N.  Y.  Law  57  Matter  of  Moore,   109  App.   Div 

J.,  Apr.   30,   1892),  each   of  the   sub-  762;    96  N.   Y.  Supp.   729;    aff'd,   187 

scribing  witnesses  testified  with  posi-  N.  Y.  573. 

tiveness    that    they    signed    the    will  58  See  §   194,  ante. 
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its  contents.  Something  more  needs  to  be  said,  on  this  subject,  in 
amplification  of  the  observations  already  made  under  the  head  of 
publication  of  will. 

A  testator  who  executes  a  will  without  knowing  and  compre- 
hending its  contents,  cannot  be  said  to  be  capable.  It  has  been 
said  by  an  eminent  judge,  in  one  case,  that  a  testator  may,  if  he 
likes,  authorize  another  person  to  make  a  will  for  him,  and  may 
say :  "  I  do  not  know  what  you  have  put  down,  but  I  am  quite 
ready  to  execute  it."^^  But  this  doctrine  has  been  declared,  by 
another  equally  eminent  judge,  to  be  at  variance  with  one  of  the 
first  principles  of  testamentary  law.^"  The  testator's  knowledge 
of  the  contents  of  the  will  forms  a  part  of  the  proposition  that  a 
will  was  made,  and  stands  upon  a  like  footing  with  general  testa- 
mentary capacity.^^  That  the  testator  did  know  and  approve  of 
the  contents  of  the  alleged  will  is,  therefore,  part  of  the  burden 
of  proof  assumed  by  every  one  who  propounds  it  as  a  will. 

§  206.  Presumption  of  knowledge  of  contents.— A  very  strong 
presumption  of  the  testator's  knowledge  and  approval  of  the  con- 
tents of  the  will  arises  from  the  fact  that  he  read  it,  and  then 
formally  executed  it.  Indeed,  it  has  been  claimed  that  such  read- 
ing is  conclusive  on  the  question  of  a  competent  testator's  knowl- 
edge. In  one  case**^  the  court  charged  the  jury  that,  if  they  were 
satisfied  that  the  testator  read  the  contents  of  the  will,  they  were 
bound  to  find  that  he  knew  and  approved  them.  But  it  cannot  be 
said  that  there  is  any  rigid  rule  by  which,  when  you  are  once 
satisfied  that  a  competent  testator  has  had  his  will  read  over  to 


59  And  accordingly  it  was  held  that  clause,  the  fact  that  she  afterward 
a  plea  was  bad  which  alleged  that  a  put  her  signature  to  it,  is  conclusive 
codicil  was  not  in  conformity  with  to  show  that  she  knew  and  approved 
the  testator's  instructions,  and  that  of  its  contents.  Reflect  upon  the  con- 
he  was  ignorant  of  its  contents.  (Per  trary  proposition.  Suppose  that  a 
Sir  C.  Cresswell,  Cunliffe  v.  Cross,  3  long  will,  with  a  number  of  compli- 
Sw.  &  Tr.  38.)  The  same  rule  was  cated  arrangements,  is  read  to  a  com- 
adopted  in  Middlehurst  v.  Johnson,  petent  testator,  and  is  executed  by 
30  L.  J.  P.  M.  &  A.  14.  him;  if  we  were  permitted,  some  time 

60  Per  Sir  J.  Wilde,  Hastilow  v.  after  his  death,  to  enter  into  a  dis- 
Stobie,  L.  R.  1  P.  &  D.  64.  ciission   as  to  how  far  he  understood 

61  To  make  a  will  valid,  testator  and  appreciated  the  bearings  of  all 
must  know  the  contents  before  execu-  the  difi'erent  parts  of  the  wiil,  we 
tion,  and  that  fact  must  be  shown,  should  upset  half  the  wills  in  the 
Subsequent  ratification  Is  not  suffi-  country.  Once  get  the  facts  admitted 
oient.  (Matter  of  White,  15  St.  Rep.  or  proved,  that  a  testator  is  capable, 
753.)  that  there  is  no  fraud,  that  the  will 

62  Lord  Penzance,  in  Atter  v.  Atkin-  was  read  over  to  him,  and  that  he 
son  (L.  R.  1  P.  &  D.  664,  670),  said:  put  his  hand  to  it,  and  the  question 
"  If,  being  of  sound  mind  and  capac-  whether  he  knew  and  approved  of  the 
ity,  the  testatrix  read  this  residuary  contents  is  answered." 
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Lim,  and  has  thereupon  executed  it,  all  further  inquiry  is  shut 
out.®^  Unquestionably  there  is  danger  in  holding  a  rule  that  any 
man  of  sound  mind,  who  has  put  his  hand  to  an  instrument,  after 
having  had  that  instrument  read  over  to  him,  can  have  meant 
otherwise  than  what  he  said;"*  nevertheless,  the  circumstances  of 
the  case  may  be  such,  that  the  court  or  jury  should  be  satisfied 
that  it  was  not  only  read  over  to  him,  but  that  it  was  read  over  in 
such  a  manner  that  the  discrepancy  between  the  instructions 
and  the  will  was  brought  before  the  consideration  of  the  testator.^" 
The  real  question  in  each  case  is  as  to  whether  the  will  has  been 

63  Fulton  V.  Andrew,  L.  R.  7  H.  L.  64  When  it  apjjears  that  the  un- 
438;  15  Moak,  67.  In  that  case  Lord  necessary  verbiage  and  obscurity  of  a 
Hatherly  said :  "  No  doubt  those  cir-  will  was  as  much  the  work  of  the 
cumstances  afford  very  grave  and  testator  as  of  the  draughtsman,  there 
strong  presumption  that  the  will  has  is  no  presumption  that  the  testator, 
been  duly  and  properly  executed  by  an  educated  man,  did  not  understand 
the  testator;  still  circumstances  may  its  provisions.  (Matter  of  Thomp- 
exist  which  may  require  that  some-  son,  121  App.  Div.  470.) 
thing  further  shall  be  done  in  the  65  Probate  cannot  be  sustained  if  it 
matter  than  the  mere  establishment  of  does  not  appear  that  the  testator  had 
the  fact  of  the  testator  having  been  any  opportunity  to  learn  the  contents 
a  person  of  sound  mind  and  memory,  of  the  instrument  before  its  execution, 
and  also  having  had  read  over  to  (Matter  of  Hatten,  10  St.  Rep.  19.) 
him  that  which  had  been  prepared  for  See  Rundell  v.  Downing,  5  St.  Rep. 
him  and  which  he  executed  as  his  253 ;  Hagan  v.  Yates,  1  Dem.  584 ; 
will.  It  is  impossible,  as  it  appears  Rollwagen  v.  Rollwagen,  5  Sup.  Ct. 
to  me,  in  the  case  where  the  ingredi-  (T.  &  C.)  402;  aff'd,  63  N.  Y.  504. 
ent  of  fraud  enters,  to  lay  down  any  But  it  is  not  absolutely  essential  to 
clear  and  unyielding  rule  like  this,  the  validity  of  a  will  that  it  should 
One  is  strongly  impressed  with  the  be  read  by  or  to  testator  previous  to 
consideration  that,  according  to  the  its  execution  by  him.  (Will  of 
natural  habits  and  conduct  of  men  in  Crumb,  6  Dem.  478.)  To  the  same 
general,  if  a  man  signs  any  instru-  effect,  see  Matter  of  Sheldon,  40  St. 
ment,  he  being  competent  to  under-  Rep.  360;  16  N.  Y.  Supp.  454;  Mat- 
stand  that  instrument,  and  having  ter  of  Smith,  53  St.  Rep.  658;  24 
had  it  read  over  to  him,  there  is  a  N.  Y.  Supp.  928;  Matter  of  Seagrist, 
Very  strong  presumption  that  it  has  11  Misc.  188;  aff'd,  1  App.  Div.  615; 
been  duly  executed,  and  that  very  153  N.  Y.  682;  Matter  of  Hall,  5 
strong  evidence  is  required  in  opposi-  Misc.  461.' 

tion  to  it  in  order  to  set  aside  any  Where  a  testator  could  read  writino' 
instrument  so  executed."  It  was  ac-  and  was  capable  of  transacting  busi° 
cordingly  held,  that  though  the  jury  ness,  his  knowledge  of  the  contents  of 
found,  on  the  trial  of  separate  issues,  the  will  mav  be  inferred,  even  though 
1st,  that  the  testator  was  of  sound  it  was  not  read  to  him.  (Matter  of 
mind,  etc.;  2d,  that  he  knew  and  ap-  Metcalf,  16  Misc.  180;  38  N.  Y  Supp 
proved  of  the  contents  of  the  will;  1131.)  In  the  absence  of  eircum- 
yet  having  found  for  the  contestant,  stances  showing  want  of  good  faith 
on  the  issue,  whether  he  knew  and  knowledge  of  the  testator  as  to  the 
approved  of  the  residuary  clause,  the  contents  of  the  will  is  sufBciently 
proponents  were  not  entitled  to  a  shown  by  testimony  of  the  draughts- 
probate  of  the  whole  will.  It  should  man  as  to  the  instructions  received 
be  added  that,  in  this  case,  the  cir-  from  the  testator  and  that  he  fol- 
cumstanees  indicated  fraud  on  the  lowed  them.  (Matter  of  Seagrist  su- 
part  of  the  beneficiaries  under  the  pro.)  ' 
residuary  clause. 
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honestly  prepared  in  accordance  with  the  wishes  of  the  testator, 
and  duly  executed  by  him  with  an  intelligent  understanding  of 
its  meaning  and  effect.®® 

§  207.  In  case  of  impaired  faculties. — ^Whatever  may  be  the  rule 
in  the  case  of  a  perfectly  competent  and  capable  testator,  the 
principle  is  clear  and  well  settled,  that  when  a  case  presents  any 
circumstances  naturally  calculated  to  excite  suspicion  —  such  as 
impairment  of  the  sense  of  sight  or  hearing,  the  physical  prostra- 
tion or  mental  weakness  of  the  testator,  or  the  beneficial  interest 
of  the  person  who  prepared  the  will  —  the  court  may,  and  it  is 
his  duty  to,  require  the  proponents  to  show  affirmatively,  as  a  con- 
dition of  probate,  that  the  testator  had  an  intelligent  knowledge 
of  the  contents  of  the  will.®^  Thus,  a  testator  who  was  deaf  and 
dumb,®^  or  was  blind,®®  or  was  unable  to  read  or  write,™  or  was 
illiterate,''^  or  was  enfeebled  by  old  age,  sickness,''^  intemperance, 
and  the  like  causes,  must  be  shown  not  only  to  have  read,  or  heard 


66  Matter  of  De  Vaugrigneuse,  46 
Misc.  49. 

6T  Barry  v.  Boyle,  1  Sup.  Ct.  (T. 
&  C.)  422;  Towiisend  v.  Bogart,  5 
Redf.  93;  Hyatt  V.  Lunnin,  1  Dem.  14; 
Cooper  V.  Benedict,  3  id.  136;  Heath 
V.  Cole,  15  Hun,  100;  Jones  v.  Jones, 
42  id.  563;  Matter  of  Green,  67  id. 
527.  In  Matter  of  Sampson,  (N.  Y. 
Law  J.,  June  7,  1891,  N.  Y.  Surr.  Ct.) 
the  court  said:  '"  With  the  advanced 
age  of  the  wife,  her  debilitated  con- 
dition for  years,  her  inability  to 
plainly  express  her  thoughts  in  speech 
and  the  fact  that  the  instructions  in 
respect  to  its  provisions  had  come 
from  the  husband,  mere  proof  of 
formal  execution  was  not  suificient  to 
admit  the  instrument  to  probate.  It 
was  incumbent  upon  the  proponent  to 
prove,  to  the  satisfaction  of  the  court, 
that  she  understood  the  provisions  of 
the  instrument,  and  that  they  ex- 
pressed her  wishes  at  the  time  of  its 
execution." 

68  Matter  of  Perego,  65  Hun,  478; 
20  N.  Y.  Supp.  394;  Matter  of  Brom- 
mer,  78  Hun,  611;  28  N.  Y.  Supp. 
807. 

69  Fincham  v.  Edwards,  3  Curt.  63 ; 
Hemphill  v.  Hemphill,  2  Dev.  (N.  C.) 
291:  21  Am.  Dee.  331;  Weir  v.  Fitz- 
gerald, 2  Bradf.  42;  Mowry  v.  Silber, 
id.  133;  Matter  of  Clausman,  9  St. 
Rep.  182. 


TO  In  Matter  of  Bedell  ( 107  App. 
Div.  284),  a  man,  seventy-five  years 
of  age,  unable  to  read  or  write,  but 
coneededly  of  sound  and  disposing 
mind  and  memory,  made  a  will 
whereby  he  gave  to  Iiis  grandson 
$3,600  of  his  estate,  to  a  half-brother 
$500,  and  to  a  stranger  in  blood  his 
residuary  estate,  which  amounted  to 
$7,500.  The  residuary  legatee  con- 
ceded that  it  was  Incumbent  upon  him 
to  show  affirmatively  that  the  testa- 
tor had  an  intelligent  knowledge  of 
the  contents  of  the  will,  and  offered 
the  evidence  of  two  witnesses  to  estab- 
lish that  the  testator  had  made  decla- 
rations to  the  efl'ect  that  he  intended 
to  provide  for  the  residuary  legatee 
in  his  will,  and  that  he  had  made  a 
will  in  which  he  left  most  of  his 
money  to  strangers.  The  Appellate 
Division  would  not  reverse  a  decree 
of  the  surrogate  refusing  to  admit  the 
will  to  probate.  Van  Pelt  v.  Van 
Pelt,  30  Barb.  134;  Matter  of  Smith, 
39  St.  Eep.  698;   15  N.  Y.  Supp.  425. 

Ti  Chaffee  v.  Baptist  Miss.  Conv., 
10  Paige,  85;  Matter  of  Murphy,  15 
Misc.  208;  37  N.  Y.  Supp.  223. 

T2  Matter  of  De  Castro,  32  Misc. 
193;  66  N.  Y.  Supp.  239;  Matter  of 
Schreiber,  112  App.  Div.  495;  98  N.  Y. 
Supp.  483. 
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read,  the  contents  of  the  will,  but  he  must  be  shown  to  have  com- 
prehended their  meaning.  In  all  such  cases  large  latitude  will 
be  allowed  in  the  admission  of  any  evidence  tending  to  show  that 
the  testator  had  full  knowledge  of  the  contents  of  the  will.''^ 

SUBDIVISION  4. 

TESTAMENTAEY    CAPACITY. 

§  208.  Testamentary  age —  To  entitle  a  will  to  be  admitted  to 
probate,  it  must  appear  that  the  testator,  at  the  time  of  executing 
the  will,  was  of  an  age  competent  to  execute  it,  and  of  sound 
mind  and  memory.'^*  It  should  appear  that  the  testator,  if  a  male, 
was,  at  the  time  of  executing  the  will,  if  it  relates  to  personal 
property  only,  of  the  age  of  eighteen  years  or  upward,  and  of 
the  age  of  sixteen  years  or  upward  if  a  female  ;''^  and  if  relating 
to  real  property,  of  lawful  age,  viz.,  twenty-one  years.'^®  Courts 
will  always  examine  the  circumstances  attending  the  execution  of 
a  minor's  will  with  more  than  usual  care  to  see  that  it  really 
represents  the  deliberate  and  intelligent  wish  of  the  testator,  and, 
if  this  is  doubtful,  will  refuse  probate. ^'^ 

§  209.  Citizenship —  It  is  commonly  averred,  in  the  petition  for 
the  proof  of  a  will,  that  the  testator  was  a  citizen  of  the  United 
States;  but  this  is  not  necessary.  The  testator's  citizenship  does 
not  affect  his  power  to  dispose  by  will,  but  only  his  right  to  hold 
real  property  in  this  State.  One  who  is  civilly  dead,  e.  g.,  a  con- 
re  Lake  V.  Eanney,  33  Barb.  49;  him,  of  the  time  the  child  waa  born, 
Matter  of  Carver,  23  N.  Y.  Supp.  753.  at  whose  birth  he  attended,  unless  sus- 
Where  it  appeared  that  testator,  at  tained  by  proof  of  its  truth.  Btit  the 
the  execution  of  the  will,  was  weak,  mother  of  the  testator  is  a  competent 
stupid,  and  at  times  delirious,  and  did  witness  to  prove  the  time  of  his  birth, 
not  understand  the  will  when  read  to  (Matter  of  Paige,  62  Barb.  476.) 
him,  and  the  physician  testified  76  Cong.  L.  1909,  c.  18,  §  10  (2 
against  his  mental  capacity  to  under-  E,  S.  56,  §  1;  L.  1867,  c.  782,  §  3). 
stand  it,  the  question  as  to  the  execu-  Before  the  Revised  Statutes,  a  mar- 
tion  should  go  to  a  jury  before  pro-  ried  woman  could  make  a  will  of  her 
hate.  (Matter  of  Totten,  21  St.  Rep.  separate  personal  estate,  which  would 
950.)  See  Matter  of  Anderson,  18  id.  be  valid  in  a  court  of  equity;  but 
517.  those    statutes    took    away   the   right. 

74  Cons.  L.  1909,  c.  18,  §§  10,  15  By  the  Married  Woman's  Act  of  1849, 
(2  R.  S.  56,  60,  §§  1,  21;  L.  1867,  the  right  was  restored,  and  in  1867 
c.  782,  §§  3,  4).  the  Revised  Statutes  were  amended  so 

75  Cons.  L.  1909,  c.  18,  §  15  (2  R.  S.  as  to  express  the  same  rule.  (Moeh- 
60,  §  21;  L.  1867,  e.  782,  §  4).  The  ring  v.  Thayer,  How.  App.  Cas.  502; 
policy  of  this  statute  is  explained  in  Wadhams  v.  American  Home  Miss. 
Townsend  v.  Bogart  (5  Redf.  93).  Society,  12  N.  Y.  415.)  But  a  mar- 
The  nonage  of  the  testator  cannot  be  ried  woman,  who  is  a  minor,  has  no 
shown  by  declarations  of  the  testator  more  power  than  if  she  were  single, 
as  to  his  age,  nor  by  a  memorandum  to  devise  her  real  estate.  (Zimmer- 
in  the  handwriting  of  a  physician  and  man  v.  Schoenfeldt,  3  Hun,  692. ) 
surgeon,   in   an  account-book  kept  by       7T  Seiter   v.   Straub,   1   Dem    264. 
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vict,  may  still  make  a  valid  will.''*  In  the  case  of  the  will  of  a 
nonresident  of  the  State,  the  fact  of  the  testator's  residenjce,  either 
at  the  time  of  making  the  will  or  at  his  decease,  may  become 
material.™ 

§  210.  Mental  capacity. —  The  statute  relative  to  wills  of  real 
property  declares  that  all  "  persons,  except  idiots,  persons  of  un- 
sound mind,  and  infants,"  may  devise  their  real  estate.*"  The 
statute  relative  to  wills  of  personal  property  declares  that  per- 
sons of  certain  ages  or  upward,  "  of  sound  mind  and  memory," 
and  no  others,  may  bequeath  personal  estate.*^  No  difference  of 
principle  is  intended  by  this  difference  of  language.  The  general 
principle  applicable  to  both  classes  of  cases,  as  deduced  from  the 
authorities,  to  which  we  shall  presently  refer  in  more  detail,  is 
that,  to  be  of  sound  mind  and  memory  within  the  intent  of  either 
of  these  statutes,  the  testator  must,  at  the  time  of  executing  the 
will,  have  had  sufficient  capacity  to  comprehend  the  conditions  of 
his  property,  and  his  relations  toward  the  persons  who  are,  or 
might  be,  the  objects  of  his  bounty,  and  the  scope  and  bearing  of 
the  provisions  of  his  will.*^  Mere  imbecility,  old  age,  or  weak- 
ness of  mind  and  body  does  not  incapacitate,  if  there  be  sufficient 
understanding  to  satisfy  the  foregoing  rule.**'    According  to  the 

TSStephani   v.   Lent,  30  Misc.  346;  Supp.    496;    153    N.    Y.    682;    Matter 

63  N.  Y.  Supp.  471.  of  Carev,  14  Misc.  486;  36  N.  Y.  Supp. 

raSee  ante,  §  152.  817;  Matter  of  Tredale,  53  App.  Div. 

81)  Cons.    L.    1909,    c.    18,    §    10    (2  45;    65   N.   Y.   Supp.   533;   Matter   of 

E.  S.  56,  §   1;   L.  1867,  c.  782,  §  3;  Winne,     50     Misc.     113;      Lavin     v. 

L.  1896,  c.  547).  Thomas,  123  App.  Div.  113;  Ivison  v. 

81  Cons.  L.  1909,  c.  18,  §  15  (2E.  S.  Ivison,  80  App.  Div.  599;  80  N.  Y. 
60,  §  21;   L.  1867,  c.  782,  §  4).  Supp.  1011. 

82  This  is  the  rule  established  in  83  Horn  v.  Pullman,  72  N.  Y.  269 ;. 
Delafield  v.  Parish  (25  N.  Y.  9,  as  Cornwell  v.  Eiker,  2  Dem.  354;  Mat- 
explained  in  1  Redf.  204),  and  re-  ter  of  Weil,  5  St.  Rep.  363;  Matter 
iterated  in  Van  Guysling  v.  Van  of  Gross,  14  id.  429;  Matter  of  Met- 
Kuren  (35  N.  Y.  70),  and  Tyler  v.  calf,  16  Misc.  180;  38  K  Y.  Supp. 
Gardiner  (35  id.  559),  modifying  to  1131;  Matter  of  Halbert,  15  Misc. 
some  extent  the  doctrine  laid  down  in  308 ;  37  N.  Y.  Supp.  757 ;  Matter  of 
Stewart  V.  Lispenard  (26  Wend.  255),  Seagrist,  1  App.  Div.  615;  153  N.  Y. 
and  other  prior  cases.  (Kinne  v.  682;  Matter  of  McGraw,  9  id.  372; 
Johnson,  60  Barb.  69.)  The  doctrine  41  N.  Y.  Supp.  481;  Matter  of  Pike, 
of  the  principal  case  is  discussed  in  83  Hun,  327;  31  N.  Y.  Supp.  689; 
Sheldon  v.  Dow,  1  Dem.  503,  and  ap-  Matter  of  Harris,  19  Misc.  388;  44 
proved  in  Matter  of  Johnson,  7  Misc.  N.  Y.  Supp.  341 ;  Matter  of  Dixon, 
220;  27  N.  Y.  Supp.  649;  Matter  of  42  App.  Div.  481;  59  N.  Y.  Supp.  421; 
Lewis,  81  Hun,  213;  30  N.  Y.  Supp.  Matter  of  DuflFv,  127  App.  Div.  174; 
675;  Matter  of  Townsend,  75  Hun,  McGown  v.  Underhill,  115  App.  Div. 
593;  27  N.  Y.  Supp.  603;  Matter  of  638;  Matter  of  Brower,  112  App.  Div. 
Skaats,  74  Hun,  462;  26  N.  Y.  Supp.  370;  Roche  v.  Nason,  105  App.  Div. 
494;  Matter  of  Flansburgh,  82  Hun,  256;  afif'd,  185  N.  Y.  128;  Matter  of 
49;   31  N.  Y.  Supp.   177;   Matter  of  Hawley,  44  Misc.  186. 

Seagrist,  1  App.  Div.  615;   37  N.  Y, 
12 
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doctrine  of  Stewart  v.  Lispenard;''*  tlie  test  of  testamentary  capac- 
ity in  each  case  is,  had  the  testator  capacity  to  make  any  will? 
and  that  reference  cannot  be  had  to  the  nature  of  the  will  and  the 
claims  on  the  testator's  benefactions,  to  determine  whether  he  had 
a  sufficient  degree  of  intelligence  to  make  a  will  with  reference 
to  the  complexity  of  those  circumstances.  By  the  rule  now  settled, 
reference  may  be  had  to  the  nature  of  the  particular  case,  and 
the  question  is,  whether  the  testator  had  sufficient  intelligence 
to  be  capable  of  acting  with  sense  and  judgment  in  reference 
thereto.^"  Hence,  where  it  appeared  that  at  the  time  the  will  was 
executed,  the  testator  was  suffering  from  a  mental  disease,  which 
resulted  shortly  thereafter  in  a  total  loss  of  mentality,  the  mere 
fact  of  such  disease  was  declared  to  be  immaterial,  the  question 
being  whether,  at  the  time  of  executing  the  will,  the  disorder  had 
so  far  progressed  as  to  seriously  impair  his  faculties  and  prevent 
an  intelligent  disposition  of  his  property.^^ 

§  211.  Insane  delusions —  The  doctrine  that  any  insane  delusion 
incapacitates  from  making  a  will  has  commanded  the  assent  of 
some  high  authorities.  But  the  weight  of  authority  and  the  bet- 
ter opinion  accord  with  the  rule  settled  in  this  State,  by  which 
mental  capacity  is  measured  in  this,  as  in  every  other  legal  aspect, 
by  its  relation  to  the  act.  Hence,  a  person  having  any  insane 
delusion  relating  either  to  the  property,  to  the  persons  concerned, 
or  to  the  provisions  of  the  will,  is  incapable ;  while  delusions  which 
in  no  way  relate  to  these  do  not,  as  matter  of  law,  incapacitate, 
for  they  involve  no  more  likelihood  of  actual  incapacity  than  many 
other  latent  causes.*'^     A  person  may  have  an  insane  belief  or 

84  26  Wend.  255.  testator  whose  will  was  made  before 

85  So  far  as  they  followed  Stewart  the  hearing  lacked  testamentary 
V.  Lispenard,  the  following  cases  must  capacity.  (Matter  of  Preston,  113 
be   considered   overruled  by   more   re-  App.  Div.  732.) 

cent    ones:      Blanchard    v.    Nestle,    3        87  See   Bonard's   Will,    16   Abb.    Pr. 

Den.  37;   Person  v.  Warren,  14  Barb.  (N.  S.)    128.     The  fact  that  an  aged 

488;  Newlioiise  v.  Godwin,  17  id.  236;  person    is    forgetful,    and,    at    times, 

Osterhout   v.    Shoemaker,   3   Den.    37,  labors  under  slight  delusions,  does  not 

note;  Petrie  v.  Shoemaker,  24  Wend,  per  se  establish  want  of  testamentary 

85.      Compare    Clarke    v.    Sawyer,    2  capacity.      (Children's  Aid   Society  v. 

N.  Y.  498 ;  Cornwall  v.  Riker,  2  Dem.  Loveridge,   70  N.   Y.   387 ;   Matter  of 

354;  Potter  v.  McAlpine,  3  id.  108.  Veeder,  6  Dem.  92;  Cornwall  v.  Riker, 

86  Matter  of  Lawrence,  48  App.  Div.  2  id.  354 ;  Matter  of  Williams,  40  St. 
83 ;  02  N.  Y.  Supp.  673 ;  Hoey  v.  Hoey,  Rep.  356 ;  2  Connoly,  579 ;  15  N.  Y. 
53  App.  Div.  208.  A  jury  de  lunatico  Supp.  828;  aff'd,  46  St.  Rep.  791;  19 
inquirendo  must  confine  itself  to  the  N.  Y.  Supp.  778 ;  Matter  of  Hopkins, 
mental  condition  of  the  alleged  in-  6  St.  Rep.  390;  Matter  of  Buckley, 
competent  at  the  time  of  the  hearing,  16  id.  983 ;  Coit  v.  Patchen,  77  N.  Y. 
and  when  without  authority  the  in-  533;  Matter  of  Folts,  71  Hun,  492; 
quisition  finds  lunacy  prior  to  the  24  N.  Y.  Supp.  1052;  Matter  of  Rich- 
time  of  hearing  the  same  is  not  ad-  ardson,  51  App.  Div.  637;  64  N.  Y. 
missible   in  evidence  to   show  that   a  Supp.  944.) 
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delusion  as  to  one  or  more  subjects,  and  not  as  to  others.  The 
question,  in  respect  to  the  testamentary  capacity,  in  the  abstract, 
is,  had  the  testator,  at  the  time,  a  sufficiently  sound  mind  to  make 
a  will;  but  practically,  in  most  cases,  the  question  is,  had  the 
testator  a  sufficiently  sound  mind  to  make  the  will  in  question. 
There  is  but  one  standard  of  testamentary  capacity  known  to  the 
law  of  this  State,  and  that  is  embraced  in  the  inquiry,  was  the 
decedent  compos  mentis^  or  non  compos  mentis,  as  those  terms  are 
settled  in  the  law,  at  the  time  of  the  execution  of  the  instru- 
ment.^* A  man's  ability  to  transact  his  ordinary  business  with 
judgment  and  discretion  is  very  strong,  if  not  conclusive,  evi- 
dence of  testamentary  capacity.**  A  monomaniac  may  make  a 
perfectly  valid  will,  if  the  delusion  which  affects  the  general 
soundness  of  his  mind  has  no  relation  to  the  subject  or  object  of 
the  will,  or  the  persons  who  would  otherwise  be  likely,  ordinarily, 
to  be  the  recipients  of  his  bounty ;  or  where  the  provisions  of  the 
will  are  entirely  unconnected  with,  and  uninfluenced  by,  the  par- 
ticular delusions;  on  the  other  hand,  if  the  will  is  the  result  of 
that  particular  delusion  which  has  seized  his  mind,  and  controls 


88  White  V.  Ross,  48   St.  Rep.  599. 

89  Matter  of  Birdsall,  34  St.  Rep. 
626;  13  N.  Y.  Supp.  421.  A  person 
liaving  capacity  sufficient  to  acquire 
a  large  fortune  by  personal  industry 
and  intelligence,  who  successfully  con- 
ducts a  large  business,  whose  business 
correspondence  shows  a  clear  compre- 
hension of  the  subjects  upon  which  he 
writes,  and  who  is  pronounced  by  his 
intimate  friends  of  sound  mind,  and 
of  more  than  ordinary  intelligence 
and  firmness,  will  not  be  considered 
as  incompetent  to  make  a  will  simply 
because  he  exhibits  eccentricities  of 
character  in  regard  to  himself,  is  sub- 
ject to  fits  of  melancholy  in  regard  to 
his  health,  even  amounting  to  hypo- 
chondria. (Brick  V.  Brick,  66  N.  Y. 
144.)  See  Dobie  v.  Armstrong,  160 
id.  584 ;  Ivison  v.  Ivison,  80  App.  Div. 
599;  80  N.  Y.  Supp.  1011. 

Confirmed  drunkards. —  The  prin- 
ciples of  law  applicable  to  the  avoid- 
ance of  wills  by  reason  of  the  drunk- 
enness of  testators  were  exhaustively 
considered  in  Peck  v.  Gary  (27  N.  Y. 
9).  The  testator  in  that  case  was  a 
yoxmg  man,  a  confirmed  drunkard, 
who  had  more  than  once  attempted 
suicide :  "  It  is  not  the  law  that  dis- 
sipated men  cannot  make  a  contract 
or  execute  a  will,  nor  that  one  who  is 


in  the  habit  of  excessive  indulgence  in 
strong  drink  must  be  wholly  free 
from  its  influence  wlien  preforming 
such  acts.  If  fixed  mental  disease  has 
supervened  upon  intemperate  habits, 
the  man  is  incompetent  and  irre- 
sponsible for  his  acts.  If  he  is  so 
excited  by  present  intoxication  as  not 
to  be  master  of  himself,  his  legal  acts 
are  void  though  he  may  be  responsible 
for  his  crimes"  (per  Denio,  C.  J.). 
To  the  same  effect  is  the  language  of 
Judge  Earle,  in  Van  Wyck  v.  Brasher 
(81  N.  Y.  260),  who  says:  "A  drunk- 
ard is  not  incompetent  lil^e  an  idiot 
or  like  one  generally  insane.  He  is 
simply  incompetent  upon  proof  that, 
at  the  time  of  the  act,  his  understand- 
ing was  clouded  or  his  reason  de- 
throned by  actual  intoxication."  See 
Matter  of  Fenton,  N.  Y.  Law  J.,  June 
22,  1893;  Matter  of  Peck,  42  St.  Rep. 
898 ;  Matter  of  Reed,  2  -Connoly,  403 ; 
Matter  of  Halbert,  15  Misc.  308;  37 
N.  Y.  Supp.  757;  Matter  of  Woolsey, 
17  Misc.  547;  41  N.  Y.  Supp.  263; 
Matter  of  Johnson,  7  Misc.  220;  27 
N.  Y.  Supp.  649:  Matter  of  Feeny, 
55  Misc.  158 ;  Haughian  v.  Conlan, 
86  App.  Div.  290;  83  N.  Y.  Supp.  830; 
Matter  of  Egan,  46  Misc.  375 ;  Matter 
of  Tiift,  55  Misc.  151. 
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its  operations,  it  is  no  will.""  Thus  probate  was  refused  where  the 
will  gave  all  the  property  to  the  testator's  widow,  to  the  exclusion 
of  his  children,  on  the  ground  that  he  was  a  monomaniac  on  the 
subject  of  his  children,  that  he  had  the  insane  delusion  that  they 
were  his  enemies  and  were  combined  against  him  to  rob  him  of 
his  property,  leading  him  to  disown  them  as  his  children  and  to 
disinherit  them  from  any  share  in  his  property,  which  they  had 
assisted  him  in  accumulating ;  and  that  such  tendency  and  delusion 
were  aggravated  by  the  undue  influence  of  the  stepmother  of  his 
children,  although  the  surrogate  found  that  he  was  rational  and 
competent  to  transact  business  upon  other  subjects.^-"-  In  deter- 
mining testamentary  capacity,  the  court  may  consider  the  dis- 
position of  property  made  by  the  testator;®^  and  wherever  it 
appears  from  the  evidence  that  the  will  was  unnatural  in  its 
provisions  and  inconsistent  with  the  duties  and  obligation  of  the 
testator  to  his  family,  the  burden  is  imposed  upon  the  proponent 
of  giving  some  reasonable  explanation  of  its  unnatural  character, 
or  at  least  of  showing  that  it  was  not  the  result  of  mental  defect, 
obliquity,  or  perversion.®^     But  a  man's  right  to  dispose  of  his 


90  Latlirop  v.  American  Board,  67 
Barb.  590;  Stanton  v.  Wetherwax,  16 
id.  203;  Seamen's  Friend  Society  v. 
Hopper,  33  N.  Y.  624;  Burdin  v.  Wil- 
liamson, 5  Hun,  560;  Miller  v.  White, 
5  Redf.  320;  Matter  of  Ziegler,  47  St. 
Rep.  491;  Matter  of  Gannon,  2  Misc. 
329;  21  N.  Y.  Supp.  960;  Matter  of 
Iredale,  53  App.  Div.  45;  65  N.  Y. 
Supp.  533;  Matter  of  Lapham,  19 
Misc.  71;  44  N.  Y.  Supp.  90;  Matter 
of  Soden,  38  Misc.  25;  76  N.  Y.  Supp. 
877;  Matter  of  Egan,  46  Misc.  375; 
Matter  of  Simon,  47  Misc.  552. 

81  Matter  of  Dorman,  5  Dem.  112. 
To  the  same  effect,  see  Esterbrook  v. 
Gardner  (2  Dem.  543),  where  pro- 
bate of  a  codicil  was  refused  of  a 
woman  of  advanced  years  and  feeble 
health  by  which  she  disinherited  her 
daughter,  with  whom  she  was  living 
happily,  in  the  absence  of  proof  as  to 
condition  of  test.atrix's  mind.  But 
probate  will  not  be  refused  on  such 
consideration  as  that  the  will  is 
mean,  unjust,  and  inequitable;  or 
that  it  withholds  the  absolute  owner- 
ship of  decedent's  property  from  his 
own  children,  or  makes  unequal  pro- 
visions for  them;  or  that  public  senti- 
ment and  the  moral  sense  of  the  com- 
munity condemn  the  instrument  and 
its  author.  (Potter  v.  McAlpine,  3 
Dem.  108;  Matter  of  Finn,  1  Misc. 
280;  22  N.  Y.  Supp.  1066.)     Compare 


Matter  of  Shaw,  2  Redf.  107 ;  Lathrop 
V.  Borden,  5  Hun,  560;  Stanton  v. 
Wetherwax,  16  Barb.  259;  Seamen's 
Friend  Society  v.  Hopper,  33  N.  Y. 
619;  Riggs  V.  American  Tract  Society, 
95  id.  503;  Morse  v.  Seott,  4  Dem. 
507;  Matter  of  McCue,  14  Week.  Dig. 
501;  Bull  V.  Wheeler,  5  Dem.  123; 
Matter  of  Weil,  16  St.  Rep.  1 ;  Matter 
of  Fricke,  47  id.  10;  19  N.  Y.  Supp. 
315. 

92McGown  V.  Underbill,  115  App. 
Div.  638. 

93  Matter  of  Budlong,  54  Hun,  131; 
18  Civ.  Pro.  18;  aff'd,  126  N.  Y.  423; 
Byrne  v.  Byrne,  109  App.  Div.  476. 
See  Matter  of  White,  121  N.  Y.  406. 
Testamentary  capacity  in  a  case  in 
which  testator  changed  his  will,  which 
gave  absolute  bequests,  by  a  codicil 
which  gave  life  interests,  only,  to  his 
children,  was  sustained  In  Matter  of 
Dates,  35  St.  Rep.  338;  12  N.  Y. 
Supp.  205.  In  Matter  of  Hamersley 
(Daily  Reg.,  Jan.  8,  1886),  a  will  was 
admitted  to  probate,  where  the  testa- 
tor's nearest  relatives,  beside  his  wife, 
were  uncles  and  aunts  and  the  chil- 
dren and  grandchildren  of  uncles 
and  aunts  deceased,  and  the  will  gave 
his  wife  his  entire  estate  with  a 
power,  exercisable  in  a  certain  con- 
tingency, of  making  a  testamentary 
disposition  of  the  principal  for  gen- 
eral purposes  of  charity. 
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estate  depends  neither  upon  the  justice  of  his  prejudices  nor  the 
soundness  of  his  reasoning.  Thus  where  a  testator  in  making 
provision  for  his  daughter  believed  her  to  be  insane,  it  is  not 
sufficient  to  show  merely  that  his  belief  was  unfounded;  it  must 
have  been  an  insane  belief  —  a  delusion.^* 

§  212.    Burden  of  proof  as  to  mental  capacity A  prima  facie 

case  being  made  out,  probate  will  be  granted,  unless  a  contestant, 
either  by  the  cross-examination  of  the  subscribing  witnesses  them- 
selves, or  by  other  witnesses,  successfully  impeaches  the  pro- 
ponent's witnesses.  The  proponent  is  bound  to  show  general 
competency  to  perform  ordinary  business  transactions,  and  hav- 
ing done  this,  the  burden  is  shifted  from  the  proponent;  and  the 
contestant  must  show  that  at  the  time  of  the  execution  of  the  will 
the  testator  labored  under  a  delusion,  aberration,  or  weakness  of 
mind;^^  or  that  the  will  was  obtained  by  imdue  influence.®''  But 
where  the  testator  could  neither  read,  write,  nor  speak,  or  was  a 
feeble  and  aged  person,  or  had  previously  been  adjudged  incom- 
petent,"^ there  should  be  not  only  proof  of  the  factum  of  the  will, 
but  also  that  the  mind  of  the  testator  accompanied  the  act;  that 
he  knew  and  understood  the  contents  of  the  instrument  and  that  it 
expressed  his  will.®^ 

MHoyt   V.   Hoyt,    9    St.   Rep.    731;  Matter   of   Lapham,   19  Misc.   71;    44 

Matter    of    O'Dea,    84    Hun,    591 ;    33  N.  Y.  Supp.  90.     It  is  proper  in  order 

N.  Y.  Supp.  403 ;   Matter   of  Suydam,  to    account    for    an    alleged    prejudice 

84   Hun,    514;    32   N.   Y.    Supp.   449;  against  his  children,  which  they  claim 

aff'd,  152  N.  Y.   639 ;   Matter  of  Bed-  constituted  a  delusion,  to  show  that, 

low,  67  Hun,  408.     In  ilatter  of  Gan-  just  previous  to  the  execution  of  the 

non    (2   Misc.   329;    21    N.   Y.    Supp.  will,   the  children   attempted   to   have 

960)    the  will  was  set  aside,  notwith-  testator  declared  a  lunatic,  and  that 

standing  the  jury  found  that  testator  the   jury    found    him    sane;    but    the 

had    testamentary    capacity,    because  record  of  such   proceedings  is   incom- 

they  also  found  he  had  a  delusion  as  petent     to     show     his     testamentary 

to  the  fidelity  of  his  wife,  whom  he  capacity.      (Matter  of  Springstead,  28 

deprived  of  any  portion  of  his  prop-  St.  Rep.   186;   8  N.  Y.   Supp.  596.) 

ertv.     To   the   same   effect  Matter   of  95  Allen  v.   Public  Adm'r,    1   Bradf. 

Long,  43  Misc.  500;   89  N.  Y.   Supp.  378;   Ramsdell  v.  Viele,   6  Dem.  244; 

555;  Matter  of  Jenkins,  39  Misc.  618;  Jones  v.   Jones,   43   St.   Rep.   434;    17 

80  N.  Y.  Supp.   664.     But  in  Matter  N.  Y.  Supp.  905;  Matter  of  Preston, 

of  Smith    (53  St.  Rep.  658),  probate  113   App.  Div.   732;   Ivison  v.  Ivison, 

was    granted    notwithstanding    testa-  80    App.    Div.    599 ;    80    N.    Y.    Supp. 

tor's    erroneous    belief    that    the    con-  1011;   Matter   of   Warnock,    103   App. 

testant  was  not  his  son.     In  that  case  Div.  61. 

it  was  said  that,  to  constitute  a  de-  96  Marvin    v.    Marvin,    3    Abb.    Ct. 

lusion  there  must  be  a  belief  in  the  App.   Dec.    192;    4  Keyes,   9;    Matter 

existence,    as    a    fact,     of     something  of  Nelson,  97  App.  Div.  212;  89  N.  Y. 

which  does  not  exist ;  such  belief  must  Supp.  865. 

be    without    basis    for     its    support,  97  Matter    of    Widmayer,    34    Misc. 

springing  up  without  cause  in  the  im-  439;   69   N.  Y.   Supp.   1014;   aff'd,   74 

agination  of   the    person  entertaining  App.  Div.  336;  77  N.  Y.  Supp.  663. 

it,  and  become  so  firmly  implanted  in  98  Rollwagen  v.  Rollwagen,  63  N.  Y. 

the  mind    as   to   withstand   such   evi-  504 ;   Matter  of  O'Dea,  84  Hun,  591 ; 

dence  and  argument  as  would  convince  33  N.  Y.  Supp.  463 ;  Matter  of  Barbi- 

reasonable  persons  of  its  falsity.     See  neau,  27  Misc.  417;    59  N.  Y.   Supp. 
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There  is  an  apparent  inconsistency  and  want  of  reasonableness 
in  requiring  the  proponent  to  prove  as  a  fact  what  the  law  has 
invariably  declared  to  be  presumed  and  as  of  course.  It  has  never 
been  doubted,  as  the  law  of  England  and  of  this  country,  that 
"  every  person  is  presumed  to  be  of  perfect  mind  and  memory, 
unless  the  contrary  be  proved ;"  ^  and  yet  the  law  requires  evi- 
dence of  the  fact  as  requisite  to  the  probate  of  the  person's  will. 
It  is  true  that  the  subscribing  witnesses,  though  not  experts,  are 
allowed  to  satisfy  this  requirement  of  the  law,  by  expressing  naked 
opinions  as  to  the  testator's  mental  capacity,  and  are  not  required 
to  state  any  facts  upon  which  they  base  their  opinions  —  which 
cannot,  of  course,  be  considered  of  any  value  as  evidence  —  and, 
therefore,  no  hardship  is  imposed  upon  the  proponent  of  the  will. 
A  reasonable  explanation  of  this  anomalous  requirement,  as  given 
by  a  legal  writer,-'  is  that,  by  requiring  the  proponent  to  ask  the 
opinion  of  the  subscribing  witnesses  upon  the  point  of  testa- 
mentary capacity,  or  apparent  capacity,  the  object  is  not  to  prove 
the  fact,  but  to  give  the  contestants  an  opportunity  of  cross-exam- 
ining these  confidential  witnesses  in  the  first  instance,  in  order  to 
become  apprised  of  what  passed  at  the  execution  of  the  will ;  and 
the  law  will  not,  therefore,  compel  the  contestants  to  make  the  sub- 
scribing witnesses  their  own,  by  recalling  them  upon  any  point  in- 
volved in  the  entire  issue,  and  thereby  lose  the  advantage  of  cross- 
examination.  This  explanation,  in  which  we  concur,  will  not  in 
any  way  affect  the  question  of  burden  of  proof,  or  entitle  the  con- 
testant to  claim  the  right  to  go  forward  with  his  case,  and  thus 
give  him  the  advantage  of  closing  the  proof  and  argument.  It 
may  be  said,  therefore,  that  so  strong  is  the  presumption  of 
sanity,  that  the  only  burden  on  the  proponent  is  to  produce  the 
subscribing  witnesses,  when  required  to  do  so,  and  obtain  their 
general  opinion  as  to  the  mental  capacity  of  the  testator  at  the 
time  of  the  execution  of  the  will.  Not  more  than  this  is  re- 
quired, even  in  a  ease  where  it  appears  that  there  had  been, 
formerly,  a  want  of  testamentary  capacity.^ 

375;    Matter    of   Schreiber,    112   App.  l  Eedfield's    American    Cases    upon 

Div.  495;    98  N.  Y.  Supp.  483.    Burden  Wills,  31,  note. 

of  proof  that  the  testator  understood  2  Brown   v.   Torrey,   24    Barb.   583 ; 

the  nature  of  his  act  is  upon  tlie  pro-  Potter  v.  McAlpine,  3  Dem.  108.    And 

ponent.      (Eundell  v.  Downing,  5   St.  see  Ean  v.  Snyder,  46  Barb.  230.    But 

Rep.  253.)     See  §  205,  ante.  compare    Jackson   v.   Van    Dusen,    (5 

99Swinb.  45,  pt.  2,  §  3,  pi.  4.    And  Johns.  144),  where  it  was  held,  that 

see    Ean    v.    Snyder,    46    IBarb.    230;  after  a  general  derangement  has  been 

Brown  v.  Torrey,  24  id.  583;   Matter  shown,  the  other  side  must  show  that 

of   Lapham,    19    Misc.    71;    44   N.   Y.  the  party  was  sane  at  the  very  time 

Supp.  90;  Matter  of  Dwyer,  29  Misc.  the    act   was   performed;    and   Matter 

382;   61  N.  Y.  Supp.  903.  of  Taylor  (1  Edm.  375),  where  it  was 
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§  213.    Opinions  as  evidence  of  mental  capacitj- The  ordinary 

rule,  as  it  is  generally  laid  down,  is  that  a  witness  cannot  give  his 
conclusions  from  facts,  but  must  state  the  facts,  leaving  the  in- 
ferences to  be  drawn  by  the  court  or  jury.  But  it  has  been  re- 
marked that  there  are  few  statements  of  fact  that  are  not  con- 
clusions of  fact ;  and  that  the  true  line  of  distinction  is,  that  an 
inference  necessarily  involving  certain  facts  may  be  stated  with- 
out the  fact, —  the  inference  being  an  equivalent  to  a  specifica- 
tion of  the  facts;  but  when  the  facts  are  not  necessarily  involved 
in  the  inference,  as  where  the  inference  m'ay  be  sustained  upon 
any  of  several  distinct  phases  of  fact,  none  of  which  it  necessarily 
involves,  then  the  facts  must  be  stated.^  At  any  rate,  there  are 
certain  well-recognized  exceptions  to  the  rule  above  mentioned. 
Thus,  experts  may  give  their  opinions  upon  questions  of  trade, 
skill,  or  science,  from  the  facts  proven  or  the  circumstances  noted 
by  themselves  ;*  and  in  respect  to  the  question  of  sanity,  the 
opinions  not  only  of  medical  experts,  but  of  nonprofessional  wit- 
nesses, are  in  some  cases  competent.®  To  prove  capacity  or  in- 
capacity of  a  testator,  it  is  competent  to  prove  either  his  acts  and 
declarations,  showing  his  mental  condition,  or  the  opinions  of  wit- 
nesses upon  the  question.  Evidence  of  what  his  mental  condition 
was,  'both  previously  and  subsequently  to  the  testamentary  act,  is 
admissible  as  throwing  light  upon  the  question  of  capacity  at  the 
time.® 

held  that  the  fact  that  the   testator,  and   unexplained   evidence   of   diseases 

two  years  before  making  his  will,  was  afflicting  such  relations  and  aflfecting 

adjudged  insane,  and  that  he  was  in-  their  mental  faculties  is  incompetent, 

sane   at   the   time   of   his    death,   two  (ilatter  of  Myer,  184  N.  Y.  Eep.  54)  ; 

years  after  making  his  will,  although  and   especially    is   this    so,    where   no 

it   was    not    conclusive    upon    his    in-  proof  has  been   oflfered   to   show  that 

sanity    at    the    time    of    making    the  the  testator,  to  some  degree  at  least, 

will,   yet  threw  the   burden   of   proof  suffered  from  a  like  affliction  (Pringle 

upon  the  proponents.    See  also  Matter  v.  Burroughs,  100  App.  Div.  366;   91 

of  Widmayer,  34  Misc.  439;   afif'd,  74  N.  Y.  Supp.  750;  aff'd,  185  N.  Y.  375  j 

App.  Div.  336;    77  N.  Y.   Supp.   663;  Roche  v.  Nason,  185  N.  Y.  128). 
Gombault  v.   Public  Adm'r,   4   Bradf.        3  Wharton  on  Ev.    (2d  ed.),  §§  436, 

226.     The   surrogate  will  exact   from  507,  510;  Abb.  Trial  Ev.  116. 
proponent     only     slight     evidence     of        4  Hewlett  v.  Wood,  55  N.  Y.  634. 
testator's  mental  capacity,  and  at  the        s  Fagnan  v.   Knox,   40  N".  Y.   Supr. 

end  of  contestant's  proof,  further  evi-  41,  53;   Clapp  v.  Pullerton,  34  N.  Y. 

dence,  though  not  strictly  in  rebuttal,  190. 

mav  be   furnished  by   the   proponent,        8  Matter   of   Comstock,  26   St.   Eep. 

in  the  discretion  of  the  court.      (Hoyt  292:    7    N.   Y.   Supp.   334;   Matter  of 

V.  .Jackson,  2  Dem.  443.)  Brunor,  21  App.  Div.  259.     Repeated 

While  it  is  the  rule  in  cases  where  statements  of  testamentary  intentions, 

the  mental  soundness  of  an  individual  made     to     acquaintances,     may    have 

is   in   question,   that   the   insanity    of  weight    in    ascertaining    whether    the 

the   blood   relations    in    the   ancestral  will  accorded  with  his  mind.     (O'Neil 

line  may  be  shown,  as  tending  to  estab-  v.  Murray,  4  Bradf.  311.)      See  Mat- 

lish   the  fact  in  issue,  indiscriminate  ter  of  Soden,  38  Misc.  25 ;  Matter  of 
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In  respect  to  the  competency  and  weight  of  the  opinions  of 
■witnesses,  there  are  three  classes  to  be  considered:  1.  Medical 
experts;  who  are  specially  capable  of  forming  an  opinion  by 
reason  of  their  professional  acquaintance  with  mental  disorders. 
2.  The  subscribing  witnesses  to  the  will ;  who,  though  they  be  not 
experts,  are,  by  reason  of  their  essential  connection  with  the 
testamentary  act,  allowed  to  express  their  convictions  as  to  the 
testator's  capacity.  3.  Nonprofessional  witnesses  who  did  not 
attest  the  will.  It  is  not  within  our  province  to  treat  of  the  per- 
missible methods  of  presenting  the  testimony  of  medical  experts.^ 

§  214.  Opinions  of  subscribing  witnesses —  The  subscribing  wit- 
nesses to  the  will  constitute  an  exception  to  the  rule  that  non- 
professional witnesses  can  be  questioned  only  as  to  the  facts  and 
circumstances  within  their  personal  knowledge,  and  are  not 
allowed  to  give  their  opinions  upon,  or  inferences  from,  those  facts. 
They  are  present  at  the  very  act  of  execution,  and  their  opinions 
on  the  general  question  of  testamentary  capacity  are  admitted 
ex  neoesdtate.  It  is  the  policy  of  the  law  to  provide  all  possible 
safeguards  for  the  protection  of  the  heir  as  well  as  the  testator. 
No  light  is  excluded  in  reference  to  the  res  gestce  which  can  be 
furnished  by  the  iromediate  actors.  The  subscribing  witnesses 
may  be  required  to  state  not  only  such  facts  as  they  remember, 
but  their  own  convictions  as  to  the  testator's  mental  state ;  for  it 
may  well  happen  that  on  so  vital  a  point  they  may  retain  a  clear 
recollection  of  the  general  results,  long  after  the  particular  cir- 
cumstances are  effaced  by  lapse  of  time  or  obscured  by  failing 

Wilde,  id.    149.     The  subject  is  fully  her  -nill.     Held,  that  as  to  these  latter 

discussed  in  Wood  v.  Bishop,  1  Dem.  expressions,    the    memoranda    of    the 

512.      The    general    rule    undoubtedly  diary   were  admissible  as  bearing   upon 

is,  that  the  declarations  of  the  testa-  the    probability    of    decedent    making 

tor,  if  made  near  the  time  of  making  such   a  will   as   the   one   propounded, 

the  will,  are  competent,  on  the  issue  if   in  her   sound  mind;   but   that   all 

of  mental  capacity,  as  a  part  of  the  statements   of   facts   tending   to   show 

res  gestw,  for  the  purpose  of  showing  the  conduct  of  the  decedent,  the  bene- 

the  state  of  the  testator's  mind.   (Mat-  fieiary,  or  the  contestant,  unless  made 

ter  of  Green,  67  Hun,  527 ;  20  N.  Y.  at  the  time,  and  forming  part  of  the 

Supp.  538 ;  Matter  of  Woodward,  167  transaction    of    the    execution    of   the 

N.  Y.  28.)      In  Marx  v.  McGlynn    (4  will,  were  not  competent.     See  La  Bau 

Eedf.  455;    aflf'd,   88  N.   Y.  357),  the  v.  Vanderbilt,  3  Eedf.  384;  Matter  of 

contestant  offered  in  evidence  a  diary  Eapplee,  66  Hun,  558 ;  aff'd,  141  N.  Y. 

kept  by   the    testatrix   in   which,   be-  553 ;    and   also   the   statement   of   the 

sides  a  statement  of  facts  and  events,  principle  and  illustrations  of  the  rule, 

there  were   expressions  of  her   senti-  in  Abbott's  Trial  Ev.    (2  ed.),  p.  144 

ments  toward  her  sister,  the  contest-  et  seq. 

ant,  and  of  her  interest  in,  and  fond-  7  See     generally,     on     this     subject, 

ness  for,   the   chief  beneficiary  under  Matter  of  Snelling,  136  N.  Y.  515. 
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memory.*  They  are  to  be  looked  to  as  the  most  trustworthy 
source  of  information  in  regard  to  the  then  condition  of  the  tes- 
tator, and  whether  or  not  the  act  was  free,  voluntary,  and  unre- 
strained.® It  does  not  follow,  however,  that  a  lay  witness,  al- 
though a  subscribing  witness,  may  testify  that,  in  his  judgment, 
the  testator  had  not  sufficient  mind  to  give  the  specific  directions 
with  reference  to  a  testamentary  disposition  of  his  property.-^" 

§  215.  Opinions  of  lay  witnesses. — An  ordinary  nonprofessional 
witness  cannot  be  asked  the  broad  question,  whether  he  con- 
sidered the  testator  non  compos  mentis^  or,  which  is  the  same 
thing,  incapable  of  managing  his  affairs.-^-^  Except  in  matters  of 
science,  art,  skill,  trade,  navigation,  value,  and  other  similar  in- 
quiries, witnesses  are  confined  in  their  statements  to  facts  observed 
and  known  by  them,  as  distinguished  from  their  opinions  and 
conclusions.-'^  Where,  however,  the  alleged  imbecility  is  attrib- 
uted to  old  age,  idiocy,  or  intoxication,  these  being  causes  which 
indicate  themselves  in  outward  appearances,  in  motions,  gestures, 
tones  of  voice,  and  expression  of  the  eye  and  face,  the  opinion 
of  a  witness  who  has  testified  to  these  facts  is  admissible.  These 
causes  show  themselves  by  indications  which  are  equally  patent 
to  all ;  any  man  of  sound  judgment  and  experience  in  life  is  com- 

SCIapp  V.  Fullerton,  34  N.  Y.  190;  Armstrong,  160  N.  Y.  584;  Matter  of 

Hewlett  V.  Wood,  55  id.  635;  Dumond  Finch,   115    App.   Div.   871;   Ivison  v. 

V.  Kill',  7  Lans'.  405;  Matter  of  Peck,  Ivison,    80  App.    Div.   599;    80  N.   Y. 

42  St.  Rep.  898;   17  N.  Y.  Supp.  248;  Supp.  1011;  Matter  of  Armstrong,  55 

Matter  of  Potter,   17  App.  Div.  267;  Misc.  487. 

45   N.   Y.   Supp.   563;    rev'd  on  other  10  Matter  of  McCarthy,  55  Hun,  7; 

points,  161  N.  Y.  84.  28  St.  Rep.  342. 

9  Matter  of  Comstock,   26   St.   Rep.  n  Dewitt  v.  Barley,  9  N.  Y.  371,  as 

292;   7   N.  Y.   Supp.   334.     The  tcsti-  modified  on   a  further   decision  given 

mony  of  unimpeaehed  witnesses  as  to  in  17  N.  Y.  340 ;  Hewlett  v.  Wood,  55 

testator's  condition  and  capacity,  and  if.  Y.  635;  Matter  of  Myer,  184  N.  Y. 

the  circumstances  attending  the  execu-  54;  M.<itter  of  Arnold,   14  Hun,  525; 

tion  of  his  will,  are  not  to  be  over-  Goodell    v.    Harrington,    3    Sup.     Ct. 

come  because  physicians  who  were  not  (T.  &  C.)    345;   Bell  v.  McMaster,  29 

present  testify  from  anterior  observa-  Hun,   273 ;    Matter    of   McCarthy,    48 

tions    that    they    are    quite    confident  St.  Rep.  315;  20  N.  Y.  Supp.  581. 

that   the   events   related   by  the   wit-  Opinions   of  witnesses   that  certain 

nesses  present  could  not  have  occurred,  acts   of   testator,    described   by   them, 

(Matter  of  Connor,  27  St.  Rep.  905;  were  irrational,  are  no  evidence  of  un- 

aff'd,  124  N.  Y.  663;  Matter  of  Kear-  soundness  of  mind;  but  facts  must  be 

ney,  69  App.  Div.  481 ;  74  N.  Y.  Supp.  given  from  which  it  may  be  judicially 

1045;    Matter    of    Phillips,    34    Misc.  determined   that   the    unsoundness   of 

442;  62  N.  Y.  Supp.  1011;  Matter  of  mind  exists,  before  the  legal  presump- 

Seagrist,   1  App.  Div.  615;   37   N.  Y.  tion  of  sanity  can  be  overcome.     (Mat- 

Supp.  496;  aflf'd,  153  N.  Y.  682;  Mat-  ter  of  Rapplee,  66  Hun,  558;  21  N.  Y. 

ter  of  Connor,  29  Misc.  391;  61  N.  Y.  Supp.  801;  aff'd,  141  N.' Y.  553.) 

Supp.  910;  Matter  of  Conaty,  26  Misc.  12  Matter   of   Soss,    87   N.    Y.   514; 

104;   56  N.  Y.  Supp.   854;   Matter  of  Rnllwagen  v.  Rollwagen,  3  Hun,  121; 

Tiflft,    55   Misc.    151.)      See   Dobie   v.  aff'd,  63  N.  Y.  504. 
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petent  to  observe  these  indications,  and  to  draw  just  inferences 
from  them.^^  Thus  the  witness  may  testify  that  "  he  thought  "  the 
person  was  growing  childlike,  or,  "  as  he  took  it,"  light-headed." 
And  it  seems  that  the  same  rule  applies  in  cases  of  insanity, 
strictly  so  called,  if  the  derangement  of  the  mind  is  general,  for, 
in  such  cases,  scientific  knowledge  is  rarely  necessary  to  enable 
persons  having  opportunities  for  personal  observation  to  judge  of 
its  existence.^"  When  a  layman  is  thus  examined  as  to  facts 
within  his  own  knowledge  and  observation,  tending  to  show  the 
soundness  or  unsoundness  of  a  mind  alleged  to  be  diseased,  he 
may  characterize  as  rational  or  irrational  the  acts  and  declarations 
to  which  he  testifies.-*®  But  he  cannot  be  asked  what  construction, 
he  placed  upon  certain  motions  of  the  decedent,  or  the  meaning 
of  certain  sounds  uttered  by  him." 

It  is  not  within  the  scope  of  this  volume  to  illustrate  the  fore- 
going general  principles  by  discussing  the  numerous  cases  upon 
which  they  are  founded.  We  shall  do  no  more  here  than  refer  in 
a  note  to  some  cases  in  this  State,  in  which  the  rule  of  law  as  to 
testamentary  capacity  was  discussed  and  applied  to  particular 
facts.^^ 


13  Matter  of  Wendell,  43  Misc.  571. 
In  that  case  the  will  was  admitted 
to  probate  upon  the  testimony  of  such 
witnesses,  although  contradicted  by 
the  attending  phvsician. 

UDewitt  V.  Barley,  17  N.  Y.  340, 
350. 

in  lb.     And  see  Abb.  Trial  Ev.  235. 

isciapp  V.  Fullerton,  34  N.  Y.  190; 
Howell  V.  Taylor,  11  Hun,  214;  Mat- 
ter of  Saddlemire,  22  Week.  Dig.  411; 
Ledwith  v.  Claffey,  18  App.  Div.  115. 
In  Sisson  v.  Conger  (1  Sup.  Ct. 
[T.  &  C]  564),  a  stricter  rule  was 
laid  down,  but  the  only  authority 
cited  was  a  criminal  case,  and  the 
distinction  between  cases  of  that  class 
and  cases  of  wills  and  deeds  was  not 
noticed.  Compare  O'Brien  v.  People, 
36  N.  Y.  276;  3  Abb.  Pr.  (N.  S.)  368; 
aflf'g  48  Barb.  274;  Matter  of  Rap- 
plee,  supra.  In  Matter  of  Myer  (184 
N.  Y.  54),  the  witness  was  asked 
whether  the  acts,  etc.,  of  the  testa- 
trix, to  which  he  had  testified,  struck 
him  as  rational  or  irrational.  In  re- 
ply he  said,  "  She  was  irrational,  I 
thought."  Held  that  the  question  was 
proper,  but  that  the  answer  should  be 
stricken  out  as  an  opinion  by  a  lay 
witness  upon  a  question  of  mental 
capacity.     To  the  same  effect.  Matter 


of  Small,  118  App.  Div.  502.  Al- 
though it  is  an  error  to  exclude  a 
question  addressed  to  the  testatrix's 
agent  as  to  whether  her  acts  had  im- 
pressed him  as  rational  or  irrational, 
it  is  not  reversible  error  when  the 
acts  have  been  fully  described  so  that 
the  court,  at  most,  has  only  been  de- 
prived of  the  opinion  of  a  lay  wit- 
ness based  on  facts  which  were  them- 
selves before  the  court.  (Matter  of 
Brower,  112  App.  Div.  370.) 

17  Eollwagen  v.  Rollwagen,  3  Hun, 
121 ;  aff'd,  63  N.  Y.  504. 

IS  Incapacity,  generally.  Alston  v, 
Jones,  17  Barb.  276;  Burger  v.  Hill,  1 
Bradf.  360;  Bleecker  v.  Lynch,  id. 
458;  Meehan  v.  Rourke,  2  id.  385; 
Rollwagen  v.  Rollwagen,  63  N.  Y.  504; 
Tyler  v.  Gardiner,  35  id.  559;  Chil- 
dren's Aid  Soc.  V.  Loveridge,  70  id. 
387;  Brick  v.  Brick,  66  id.  144;  Cud- 
ney  v.  Cudney,  68  id.  148;  McLaugh- 
lin V.  McDevitt,  63  id.  213;  Mairs  v. 
Freeman,  3  Redf.  181. 

Old  age,  hut  unimpaired  faculties. 
Van  Alst  v.  Hunter,  5  Johns.  Ch.  148; 
Butler  V.  Benson,  1  Barb.  526;  Moore 
V.  Moore,  2  Bradf.  261 ;  Maverick  v. 
Reynolds,  id.  360;  Leaycraft  v.  Sim- 
mons, id.  35;  Creely  v.  Ostrander,  id, 
107;  Wightman  v.  Stoddard,  id.  393  j 


187 


The  Peobate  of  Wills. 


§  216. 


SUBDIVISION  5. 


FRAUD   AND    UNDUE    INFLUENCE. 


§  216.  Distinguislied  from  testamentary  incapacity. —  A  man's 
intellect  may  not  be  so  weak  as  to  render  him  incapable  of  making 
a  will,  yet  it  may  be  in  so  feeble  a  state  as  to  make  him  an  easy 
victim  of  the  improper  influences  of  unprincipled  and  designing 
persons.    The  finding  that  the  testator  had  capacity  to  make  a  will 


Bleecker  v.  Lynch,  1  id.  458;  Carroll 
V.  Norton,  3  id.  291 ;  Clarke  v.  Davia, 
1  Redf.  249;  Mairs  v.  Freeman,  3  id. 
181;  Matter  of  Hurlbut,  26  Misc.  461; 
57  N.  y.  Supp.  648. 

Old  age  and  impaired  powers.  Moore 
V.Moore,  2Bradf.  261;  Pilling  v.  Pill- 
ing, 4.5  Barb.  86;  Carroll  v.  Norton,  3 
Bradf.  291;  Lee  v.  Dill,  11  Abb.  Pr. 
214;  Rollwagen  v.  Rollwagen,  63  N.  Y. 
604;  Children's  Aid  Soc.  v.  Loveridge, 

70  N.  y.  387 ;  Matter  of  Moon,  28  St. 
Rep.  205;  Matter  of  Coop,  24  id.  417; 
Paine  v.  Aldrich,  38  id.  402 ;  Dunham 
V.  Dunham,  63  App.  Div.  264;  71  N.  Y. 
Supp.  330;  Matter  of  Drake,  45  App. 
Div.  206;  60  N.  Y.  Supp.  1020;  Mat- 
ter of  Ehminne,  30  Misc.  21 ;  62  N.  Y. 
Sunp.  1006;  Matter  of  Dixon,  42  App. 
Div.  481;  59  N.  Y.  Supp.  421;  Mat- 
ter of  Wheeler,  56  St.  P^ep.  709;  5 
Misc.  279;  Matter  of  McCarthy,  48 
St.  Rep.  315;  Matter  of  Snelling,  136 
N,  Y.  515;  49  St.  Rep.  695;  Matter  of 
O'Dea,  84  Hun,  591;  33  N.  Y.  Supp. 
403;  Matter  of  Armstrong,  55  Misc. 
487. 

—  and  parahjsis.  Matter  of  Iredale, 
53  App.  Div.  45 ;  65  N.  Y.  Supp.  533 ;. 
Matter  of  Cruger,  36  Misc.  477;  73 
N.  Y.  Supp.  812;  Matter  of  Dixon,  42 
App.  Div.  481;  59  N.  Y.  Supp.  421; 
Matter  of  Winne.  50- Misc.  113. 

—  and  deafness.  Gombault  v.  Pub- 
lic Adm'r,  4  Bradf.  226;  Mowry  v. 
Silber,  2  id.  133. 

—  and  hlindness.  Weir  v.  Fitzger- 
ald, 2  Bradf.  42. 

Loss  of  memory.  Bleecker  v.  Lynch, 
1  Bradf.  458;  Creely  v.  Ostrander,  3 
id.  107;  Weir  v.  Fitzgerald,  2  id.  42; 
Mowry  v.  Silber,  id.  133;  Reynolds  v. 
Root,  62  Barb.  250;  Matter  of  Stew- 
art, 39  St.  Rep.  801;  Matter  of  Folts, 

71  Hun,  492;  24  N.  Y.  Supp.  1052; 
Cheney  v.  Price,  90  Hun,  238;  37  N.  Y. 
Supp.  117;  Matter  of  Lang,  9  Misc. 
521;  30  N.  Y.  Supp.  388;  Matter  of 
Mabie,  5  Misc.  179;  24  N.  Y.  Supp. 
855. 


Illness  and  stupor.  McGuirc  v. 
Kerr,  2  Bradf.  244 ;  Meehan  v.  Rourke, 
id.  385. 

Illness  and  undue  influence.  Clarke 
V.  Sawyer,  2  N.  Y.  498;  Matter  of 
\Velsh,  1  Redf.  238;  McSorley  v.  Mc- 
Sorley,  2  Bradf.  188;  Brush  v.  Hol- 
land, 3  id.  461 ;  Darley  v.  Darley,  id. 
481  ;  Matter  of  Barbineau,  27  Misc. 
417;  .59  N.  Y.  Supp.  375;  Matter  of 
Gilion,  60  id.  65;  Matter  of  Nolte,  10 
Misc.  608;  32  N.  Y.  Supp.  226. 

Weakness  and  undue  influence. 
Mowry  v.  Silber,  2  Bradf.  133;  Nex- 
sen  V.  Nexsen,  3  Abb.  Ct.  App.  Dec. 
360;  2  Keyes,  229 ;  Matter  of  Ehminne, 
■30  Misc.  21;  62  N.  Y.  Supp.  1006; 
Matter  of  Wilde,  38  Misc.  149. 

Intemperance  and  undue  influence. 
O'Neil  V.  Jlurray,  4  Bradf.  311;  Hagan 
v.  Sone,  68  App.  Div.  60;  74  N.  Y. 
Supp.  109;  rev'd  on  other  points,  174 
N.  Y.  317;  Matter  of  Hewitt,  31  Misc. 
81;  64  N.  Y.  Supp.  571;  Matter  of 
Jones,  5  Misc.  199;  Matter  of  Rin- 
telen,  37  id.  462;  aflf'd,  77  App.  Div. 
142;  75  N.  Y.  Supp.  935;  Matter  of 
Egan,  46  Misc.  375. 

Sickness  and  habits  of  intemperance. 
McSorley  v.  McSorlev,  2  Bradf.  188; 
Allen  V.  Public  Adm'r,  1  id.  378; 
Vreeland  v.  McClelland,  id.  393 ;  Brush 
V.  Holland,  3  id.  461 ;  Gardner  v.  Gard- 
ner, 22  Wend.  526;  Burritt  v.  Silli- 
man,  16  Barb.  198;  Ex  p.  Patterson, 
4  How.  Pr.  34 ;  Matter  of  Tracv,  3  St. 
Rep.  239;  Matter  of  Reed,  2  Connoly, 
403;  20  N.  Y.  Supp.  91;  Matter  of 
Peck,  42  St.  Rep.  898;  Matter  of 
Sutherland,  28  Misc.  424;  59  N.  Y. 
Supp.  989;  Matter  of  Feeny,  55  Misc. 
158;  Matter  of  Miller,  72  App.  Div, 
615. 

Intoxication  at  time  of  execution  of 
mil.  Peck  V.  Cary,  27  N.  Y.  9;  38 
Barb.  77 ;  Julke  v.  Adam,  1  Redf.  454. 
Delirium  tremens  and  delusions. 
Waters  v.  Cullen,  2  Bradf.  354.  See 
Brown  v.  Torrey,  24  Barb.  583. 
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is  not  inconsistent  with  the  finding  that  the  same  was  made  under 

restraint  or  undue  influence.'®  Undue  influence  must  be  an  in- 
fluence exercised  hy  coercion,  imposition,  or  fraud,  and  not  such 
as  arises  from  gratitude,  affection,  or  esteem;^"  and  its  exertion 
upon  the  very  act  must  be  proved,  by  the  party  alleging  it.^-' 

Heart  disease  and  delusions.     Mat-  25;   Matter   of   Miller,    72    App.   Dlv. 

ter  of  Richardson,  51  App.  Div.  637;  615. 

64  N.  Y.  Supp.  944.  Temporary  periods  of  irrational  ac- 

Delusions,  monomania,  and  specula-  tion.     Matter  of  Davis,  91  Hun,  209; 

tive  telief  in  loitchcra-ft,   mesmerism,  39  N.  Y.  Supp.  344 ;  Matter  of  Buchan, 

spiritualism,    and    absurd    ideas    gen-  16  Misc.   204;   38  N.  Y.   Supp.   1124; 

erally.    Thompson  v.  Quimby,  2  Bradf.  Matter  of  Cornelius,  23  Misc.  434;  51 

449;    as   Thompson   v.   Thompson,    21  N.  Y.  Supp.  877. 

Barb.  107;  Amer.  Seamen's  Friend  Lunacy.  Matter  of  Coe,  47  App. 
Soc.  V.  Hopper,  33  N.  Y.  619;  43  Barb.  Div.  177;  62  N.  Y.  Supp.  376. 
625;  Gamble  v.  Gamble,  39  id.  373;  Imbecility  and  idiocy.  Stewart  v. 
Clarke  v.  Davis,  1  Eedf.  249;  Stanton  Lispenard,  26  Wend.  255;  Blanchard 
V.  Wetherwax,  16  Barb.  259;  La  Bau  v.  Nestle,  3  Den.  37;  Person  v.  War- 
V.  Vanderbilt,  3  Redf .  384 ;  Children's  ren,  14  Barb.  488 ;  Newhouse  v.  God- 
Aid  Soc.  v.  Loveridge,  70  N.  Y.  387;  win,  17  id.  236;  Petrie  v.  Shoemaker, 
Bonard's  Will,  16  Abb.  (N.  S.)  128;  24  Wend.  85;  Pilling  v.  Pilling,  45 
Lathrop  v.  Borden,  5  Hun,  560;  Fow-  Barb.  86;  Van  Pelt  v.  Van  Pelt,  30  id. 
ler  V.  Ramsdell,  4  Alb.  L.  J.  94;  Mat-  134;  Crolius  v.  Stark,  64  id.  112;  7 
ter  of  Keeler,  12  St.  Rep.  148;  Matter  Lans.  311;  Bleecker  v.  Lynch,  1  Bradf. 
of  Liney,  34  id.  700;  Matter  of  Zieg-  458;  Davis  v.  Culver,  13  How.  Pr. 
ler,  47  id.  491;  Matter  of  Brush,  35  62;  Matter  of  Miller,  72  App.  Div. 
Misc.  689;  72  N.  Y.  Supp.  421;  Matter  615;  Matter  of  Loewenstine,  2  Misc. 
of  Rohe,  22  Misc.  415;  50  N.  Y.  Supp.  323;  21  N.  Y.  Supp.  931. 
392.  Suicide     as     evidence     of     insanity. 

Eccentricity.     Matter   of  Journeay,  Matter   of  Card,   28   St.   Rep.    528 ;    8 

15   App.    Div.    567;    44   N.    Y.   Supp.  N.  Y.  Supp.  297;  Roche  v.  Nason,  105 

548;  aff'd,  162  N.  Y.  611;  McGown  v.  App.   Div.   256;    afl''d,    185   N.   Y.    128. 

■Underbill,   115  App.  Div.  638;   Ivison  No    public   policy   requires    the   court 

V.  Ivison,  80  App.  Div.  599;  80  N.  Y.  to   reject  a  will  because   executed   in 

Supp.  1011.  contemplation  of  suicide.     (lb.) 

Paranoia.    Matter  of  Long,  43  Misc.  19  Reynolds  v.  Root,  62   Barb.  250; 

560:  89  N.  Y.  Suj-.p.  555.  Marvin   v.   Marvin,   3   Abb.    Ct.   App. 

General   insanity,    moroseness,    mel-  Dec.  192 ;  4  Keyes,  9. 

ancholy,  nervousness,  gloomy,  solitary  20  Matter  of  McGraw,   9   App.  Div. 

habits,   violence,   and  apprehension   of  372;   41   N.  Y.   Supp.   481;    Matter  of 

being  murdered  and  deprived  of  prop-  Read,   17  Misc.    195 ;   40  N.  Y.  Supp. 

eriy.    Morrison  v.  Smith,  3  Bradf.  209 ;  974 ;   Matter  of  Otis,  1  Misc.  258 ;  22 

Matter  of  Forman,  54  Barb.  274;  Matter  N.  Y.  Supp.  1060;  Matter  of  Johnson, 

of  Ely,  16  Misc.  228;  39  N.  Y.  Supp.  7    Misc.    220;    27    N.    Y.    Supp.    649; 

177;  Matter  of  McKean,  31  Misc.  703;  Doheny  v.  Lacy,  42  App.  Div.  218;  59 

66  N.  Y.  Supp.  44 ;  Matter  of  Murphy,  N.    Y.   Supp.    724;    aff'd,    168    N.    Y. 

41  App.  Div.  153 ;  58  N.  Y.  Suppl.  450.  213 ;  Scott  v.  Bai-ker,  129  App.  Div.  241. 

Feebleness  and  previous  insanity.  21  Matter  of  Murphy,  41  App.  Div. 
Matter  of  Rounds,  25  Misc.  101;  Mat-  153;  58  N.  Y.  Supp.  450;  Matter  of 
ter  of  Widmayer,  34  id.  439;  69  N.  Y.  Pike,  83  Hun,  327;  31  N.  Y.  Supp. 
Supp.  1014;  aff'd,  74  App.  Div.  336;  689;  Matter  of  Read,  supra;  Matter 
77  N.  Y.  Supp.  603 ;  Matter  of  Coe,  47  of  McGraw,  supra ;  Matter  of  Mabie, 
App.  Div.  177;  62  N.  Y.  Supp.  376;  5  Misc.  179;  24  N.  Y.  Supp.  855;  Mat- 
Matter  of  Evans,'  37  Misc.  337 ;  75  ter  of  Wheeler,  56  St.  Rep.  709 ;  Mat- 
N.  Y.  Supp.  491;  aff'd,  81  App.  Div.  ter  of  Hurlbut,  48  App.  Div.  91;  Mat- 
636;  Matter  of  Brough,  41  Misc.  263;  ter  of  Nelson,  97  App.  Div.  212;  89 
84  N.  Y.  Supp,  41.  N.  Y.  Supp.  865;  Matter  of  Marlor, 
-Incipient  paresis.  Matter  of  Law-  121  App.  Div.  398;  Matter  of  War- 
rence,  48  App.  Div.  83;  Hoey  v.  Hoey,  nock,  103  App.  Div.  61;  92  N.  Y. 
63  id.  208;  Matter  of  Soden,  38  Misc.  Supp.  643. 
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§  217.  Presumptions  of  fraud,  etc. —  It  is  the  duty  of  the  pro- 
ponent to  satisfy  the  conscience  of  the  court,  and  where  there  are 
circumstances  of  suspicion,  as  where  the  will  was  drawn  up  by  a 
devisee,^^  or  hy  a-  person  standing  in  a  confidential  relation,  as  a 


22  Lake  v.  Eanney,  33  Barb.  49; 
Vreeland  v.  McClelland,  1  Bradf.  393; 
Mowry  v.  Silber,  2  id.  133;  Lansing 
V.  Russell,  13  Barb.  510;  Coffin  v. 
Coffin,  23  N.  Y.  9;  Matter  of  Egan, 
46  ilisc.  373.  And  see  Children's  Aid 
Soe.  V.  Loveridge,  70  N.  Y.  387; 
Whelpley  v.  Loder,  1  Dem.  368. 

In  Sears  v.  Schafer  (6  N.  Y.  268), 
it  is  said  that  in  some  cases  undue 
influence  will  be  inferred  from  the 
nature  of  the  transaction,  and  the 
exercise  of  occasional  or  habitual  in- 
fluence, citing  several  authorities. 
And  in  Tyler  v.  Gardiner  (35  N.  Y. 
559 ) ,  it  is  stated  that  when  the  bene- 
ficiary is  the  active  agent  in  procur- 
ing the  execution,  by  one  in  extremis, 
of  an  instrument  disturbing  disposi- 
tions previously  settled,  and  where  the 
transaction  is  surrounded  by  the  usual 
indicia  of  undue  influence,  he  is  called 
upon  to  show  that  the  inducements 
which  professedly  led  to  the,  change 
were  not  unfounded  and  illusory.  In 
that  case.  Judge  Porter  says :  "  It  is 
no  sufficient  answer  to  the  presump- 
tion of  undue  influence,  which  results 
from  the  undisputed  facts,  that  the 
testatrix  was  aware  of  the  contents  of 
the  instrument  and  assented  to  its  pro- 
visions. This  was  the  precise  purpose 
which  the  undue  influence  was  em- 
ployed to  accomplish;"  and  he  quotes, 
with  approbation,  the  language  of 
Lord  Eldnn  (14  Ves.  299),  as  follows: 
"  The  question  is  not  whether  she 
knew  what  she  was  doing,  had  done, 
or  proposed  to  do,  but  how  the  inten- 
tion was  produced." 

Where  it  appears  that  the  testatrix 
was  in  extremis  and  unable  to  speak 
at  the  time  of  the  execution  of  the 
will;  that  the  principal  beneflciary 
acted  as  interpreter  and  made  sugges- 
tions as  to  the  dispositions  to  be 
made,  which  were  answered  by  a  nod, 
and  that  on  an  application  for  im- 
mediate probate  one  of  the  legatees 
was  personated  by  a  stranger  and  the 
names  of  Infant  legatees  suppressed, 
the  facts  raise  such  a  suspicion  of 
fraud  as  to  require  refusal  of  probate. 
(Matter  of  Graf,  10  Misc.  293;  31 
N.  Y.  Supp.  682.)  In  Nesbitt  v.  Lock- 
man  (34  N.  Y.  167),  the  general  rule 


was  laid  down  that  "  where  persona 
standing  in  a  confidential  relation 
make  bargains  with  or  receive  benefits 
from  the  person  for  whom  they  were 
counsel,  attorney,  agent,  or  trustee, 
the  transaction  is  scrutinized  with  the 
extremest  vigilance,  and  regarded  with 
the  utmost  jealousy.  The  clearest  evi- 
dence is  required  that  there  was  no 
fraud,  influence,  or  mistake;  that  the 
transaction  was  perfectly  understood 
by  the  weaker  party,  and  usually  evi- 
dence is  required  that  a  third  and  dis- 
interested person  advised  such  party 
as  to  his  rights.  The  presumption  is 
against  the  propriety  of  the  transac- 
tion, and  the  onus  of  establishing  the 
gift  or  bargain  to  have  been  fair, 
voluntary,  and  well  understood,  rests 
upon  the  party  claiming,  and  this  in 
addition  to  the  evidence  to  be  derived 
from  the  execution  of  the  instrument 
conveying  or  assigning  the  property. 
S.  P.  Kinne  v.  Johnston,  60  Barb.  69; 
Wade  V.  Holbrook,  2  Redf.  378;  Mc- 
Laughlin's Will,  id.  504;  Brick  v. 
Brick,  66  N.  Y.  144;  Horn  v.  Pull- 
man, 72  id.  269 ;  Demmert  v.  Schnell, 
4  Redf.  409;  Baker's  Will,  2  id.  179; 
Legg  v.  Myer,  5  id.  628;  Dickie  v. 
Van  Vleck,  id.  284;  Matter  of  Brush, 
35  Misc.  689;  72  N.  Y.  Supp.  421; 
Matter  of  Manhardt,  17  App.  Div.  1; 
44  N.  Y.  Supp.  836;  Snook  v.  Sulli- 
van, 53  App.  Div.  602;  66  N.  Y.  Supp. 
24;  aff'd,  167  N.  Y.  536. 

In  Post  v.  Mason  (91  N.  Y.  539), 
the  testator  had  full  testamentary 
capacity,  and  the  will  contained  a 
legacy  to  the  draughtsman,  an  attor- 
ney, who,  at  the  time  of  the  execution 
of  the  will,  and  for  a  long  time  pre- 
vious, had  been  the  counsel  of  the  tes- 
tator;—  Held,  that  this  alone  did  not 
raise  a  presumption,  in  aid  of  one 
seeking  to  overthrow  the  will,  that 
the  influence  of  the  attorney  was  un- 
duly exercised,  nor  did  it,  in  the  ab- 
sence of  evidence,  warrant  a  presump- 
tion that  the  intention  of  the  testator 
was  improperly,  much  less  fraudu- 
lently, controlled;  that  it  was  for  the 
plaintiff,  therefore,  in  an  action 
brought  to  set  aside  the  wiU,  to  give 
some  other  evidence  tending  to  show 
fraud  or  undue  influence. 
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family  physician,^^  or  a  clergyman,^*  or  an  attomey,^^  or  a 
guardian  of  the  testator;^*  or  where  the  testator  was  blind/^  or 
was  unable  to  read  or  write/®  and  was  weak  in  body  and  mind, 
and  susceptible  to  undue  influenee,^^  and  the  will  was  not  in 
hannony  with  his  previously  expressed  intentions,^"  the  ordinary 
presumption  flowing  from  the  fact  of  formal  execution  does  not 
obtain,  and  the  proponents  must  give  affirmative  evidence  that  the 
testator  knew  its  contents,  and  that  it  expressed  his  real  inten- 
tions f^  but  any  evidence  is  sufficient  for  this  purpose  which  shows 
that  the  testator  had  full  knowledge  of  the  contents  of  the  will, 
and  executed  it  freely,  and  without  undue  influence,  and  large 
latitude  will  be  allowed  in  the  admission  of  any  such  evidence.^^ 
But  the  law  looks  with  a  very  jealous  eye  upon  anyone  who, 
standing  in  a  relation  of  confidence  and  influence  with  the  testator, 
superintends  or  in  any  way  influences  the  testator's  disposition  of 
property,  especially  if  such  disposition  is  to  his  personal  advan- 
tage.    The  presumption  is  against  the  instrument.''^     But  old  age 


S.  P.,  Matter  of  Murphy,  48  App. 
Div.  211;  62  N.  Y.  Supp.,7»5. 

Undue  influence  will  not  be  pre- 
sumed from  the  mere  fact  that  an 
apparent  relation  of  master  and  ser- 
vant existed  between  the  legatee  and 
testatrix,  where  it  appears  that  they 
were  relatiA'es,  sustaining  close  and 
friendly  relations  to  each  other  and 
that  testatrix  performed  the  services 
voluntarily  and  without  salary.  (Mat- 
ter of  Murphy,  15  Misc.  208 ;  37  N.  Y. 
Supp.  223.)  See  Matter  of  Hurlbut, 
48  App.  Div.  91. 

23Crispell  v.  Dubois,  4  Barb.  393; 
Matter  of  Small,  118  App.  Div.  50?. 
See  s.  c,  105  App.  Div.  140. 

24 Matter  of  Welsh,  1  Redf.  238; 
Marx  V.  McGlynn,  4  id.  455 ;  88  N.  Y. 
357;  Van  Kleeck  v.  Phipps,  4  Redf. 
99 ;  Matter  of  Monroe,  2  Connoly,  395. 

25  Matter  of  Finch,  115  App.  Div. 
871;  Matter  of  Rintilen,  77  App.  Div. 
142;  78  N.  Y.  Supp.  1092.  See  Mat- 
ter of  Egan,  46  Misc.  375.  Compare 
Matter  of  Marlor,  121  App.  Div.  398; 
Matter  of  Thompson,  121  App.  Div. 
470.  When  the  relations  of  a  testator 
to  his  attorney  are  unusually  close, 
while  the  fact  necessitates  care  on  the 
part  of  the  court  to  see  that  the  in- 
strument expressed  the  intention  of 
the  testator,  the  nearness  of  the  re- 
lationship also  furnishes  a  substantial 
reason  for  a  gift  to  the  attorney. 
(Matter  of  Finch,  supra.) 


26  Limburger  v.  Rauch,  2  Abb.  Pr. 
(N.  S.)  279. 

27  Weir  V.   Fitzgerald,  2  Bradf.  42. 

28  Matter  of  Elster,  39  Misc.  63;  7& 
N.  Y.  Supp.  871. 

29  Van  Pelt  v.  Van  Pelt,  30  Barb. 
134 ;  Eollwagen  v.  RoUwagen,  63  N.  Y. 
504;  Matter  of  Bedlow,  67  Hun,  408  j 
22  N.  Y.  Supp.  290. 

30  Lee  V.  Dill,  11  Abb.  Pr.  214; 
Mowry  v.  Silber,  2  Bradf.  133;  Mat- 
ter of  Nolte,  10  Misc.  608;  32  N.  Y. 
Supp.  226.  Bvit  the  mere  fact  of  a. 
sudden  change  of  testamentary  inten- 
tion is  not  sufficient.  (Matter  of 
Green,  67  Hun,  527;  20  N.  Y.  Supp. 
538;  Matter  of  Wheeler,  56  St.  Rep. 
709.) 

31  Lake  v.  Ranney,  33  Barb.  49; 
Delafield  v.  Parish,  25  N.  Y.  9 ;  Hayes 
V.  Kerr,  19  App.  Div.  91;  45  N.  Y. 
Supp.  1050;  Matter  of  Egan,  46  Misc. 
375;  Matter  of  De  Vangrigneuse,  4ft 
Misc.  49;  Matter  of  Eckler,  47  Misc. 
320,  and  cases  above  cited. 

32  Matter  of  Wilcox,  55  Misc.  170; 
Matter  of  De  Vangrigneuse,  46  Misc. 
49. 

33  Matter  of  Welsh,  1  Redf.  238; 
Leaycraft  v.  Simmons,  3  Bradf.  35; 
Clark  V.  Fisher,  1  Paige,  171;  Matter 
of  Paige,  62  Barb.  476;  Voorhees  v. 
Voorhees,  39  N.  Y.  463 ;  Allen  v.  Pub- 
lic Adm'r,  1  Bradf.  378;  Bleecker  v. 
Lynch,  id.  458;  O'Neil  v.  Murray,  4 
id.  311;  Lee  v.  Dill,  11  Abb.  Pr.  214. 
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of  a  testator  is  not  alone  sufficient  ground  for  presuming  imposi- 
tion.** Secrecy  and  contrivance  may  be  a  badge  of  fraud  in  the 
execution  of  a  will  when  they  indicate  coercion,  persuasion,  etc., 
of  other  persons,  which  influenced  the  testator.  But  when  they 
can  be  clearly  traced  to  the  wishes  of  the  testator  himself,  they 
cannot  be  received  as  having  any  tendency  to  impeach  his  testa- 
ment.^^ 

§  218.  Partiality  and  injustice. —  Mere  inofficiousness  or  injus- 
tice in  the  provisions  of  a  will  does  not  raise  an  inference  of  un- 
soundness of  mind,  or  of  undue  influence.  Although  the  char- 
acter of  the  provisions  of  the  will  may  be  considered  in  connec- 
tion with  the  other  evidence  in  trying  the  question  of  undue  influ- 
ence, it  is  not  in  itself  evidence  of  such  influence.  However 
partial  or  unjust  a  testator  may  seem  to  have  been  in  his  testa- 
mentary dispositions,  if  the  instrument  propounded  was  clearly 
his  will,  effect  must  be  given  to  it.*®  When  it  is  said  that  there 
must  be  affirmative  evidence  that  the  person  having  the  motive 
and  opportunity  to  exercise  undue  influence,  did  so,  it  is  not  to  be 
understood  that  there  must  be  direct  evidence  of  such  undue  influ- 
ence. Undue  influence  is  not  often  the  subject  of  direct  proof. 
It  can  be  shown  by  all  the  facts  and  circumstances  surroimding 
the  testator,  the  nature  of  the  will,  his  family  relations,  the  con- 
dition of  his  health  and  his  mind,  dependence  upon,  and  subjec- 
tion to  the  control  of,  the  person  supposed  to  have  wielded  the 

In  Tilby  v.  Tilby  (2  Dem.  514),  a  pain  caused  by  rheumatism  in  his 
will  to  "a  supposed  wife  was  refused  legs;  and  that  deceased,  who  never 
probate  by  reason  of  the  fraud  of  the  married,  often  visited  such  nephew 
beneficiary  in  concealing  the  fact  that  and  left  to  his  management  some  of 
she  had  a  former  husband  living,  her  his  business.  Held,  insufficient  to 
marriage  with  testator  being,  there-  justify  the  setting  aside  of  the  pro- 
fore,  void.     The  mere   fact   that   the  bate. 

draftsman  of  a  will  is  made  executor        36  Cudney  v.  Cudney,  68  N.  Y.  148 ; 

or  trustee   raises  no    presumption   of  La   Bau  v.  Vanderbilt,   3   Eedf.   384 ; 

undue    influence     exercised     by     him.  Marx  v.  McGlynn,  4  id.  455;  Phillips 

(Matter  of  Thompson,   121  App.  Div.  v.    Chater,    1     Dem.    533;    Hagan    v. 

470;  Matter  of  Marlor,  121  App.  Div.  Yates,  id.  584;  Matter  of  Bedlow,  67 

398.)  Hun,  408;   22  N.  Y.   Supp.   290;   Mat- 

34  Butler  V.  Benson,  1  Barb.  526 ;  ter  of  Harris,  19  Misc.  388 ;  44  N.  Y. 
Matter  of  Williams,  46  St.  Rep.  791 ;  Supp.  341 ;  Dobie  v.  Armstrong,  160 
19  N.  Y.  Supp.  778;  Matter  of  Otis,  N.  Y.  584;  55  N.  E.  Rep.  302;  Matter 
1  Misc.  258;  22  N.  y.  Supp.  1060.  of  Woodward,   52   App.   Div.   494;    65 

35  Coffin  V.  Coffin,  23  N.  Y.  9.  In  N.  Y.  Supp.  405;  rev'd  on  questions 
Matter  of  Lowman  (1  Misc.  43;  22  of  evidence,  167  Jf.  Y.  28;  Matter  of 
N.  Y.  Supp.  1055),  the  only  evidence  Hurlbut,  48  App.  Div.  91;  62  N.  Y. 
to  impeach  the  will  was  that  before  Supp.  698 ;  Matter  of  Connor,  29  Misc. 
its  execution  one  of  the  executors  and  391;  61  N.  Y.  Supp.  910;  Matter  of 
legatees,  who  was  a  nephew  and  a  Warnock,  103  App.  Div.  61;  92  N.  Y. 
physician,  administered  to  testator  Supp.  643;  Scott  v.  Barker,  129  App. 
proper  quantities  of  morphine  to  allay  Div.  241,  and  cases  cited  infra. 
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influence,  the  opportunity  and  disposition  of  the  person  to  wield 
it,  and  the  acts  and  declarations  of  such  person  at  the  time  of 
execution.^''  Hence,  a  discrimination  against  a  son. whose  char- 
acter and  course  of  conduct  had  displeased  the  testator  for  some 
years,  though  it  may  betoken  a  lack  of  affection  and  a  sense  of 
justice,  is  not  incompatible  with  mental  soundness/''^  And  so,  a 
discrimination  in  favor  of  a  son,  as  against  other  children,  to 
whom  the  testator  bequeathed  the  greater  part  of  his  estate,  is 
ntft  of  itself  proof  of  mental  unsoundness,  although  the  motive 
in  making  such  a  disposition  may  have  been  the  gratification  of  an 
inordinate  ambition  to  perpetuate  the  success  of  a  particular  busi- 
ness enterprise,  in  which  he  had  himself  acquired  a  wide  notoriety 
and  a  large  fortune,  by  confiding  it  to  the  possession  and  control 
of  a  single  individual  bearing  his  name.^®     "What  the  law  terms 


37  Per  Rapallo,  J.,  Rollwagen  v. 
Rollwagen,  63  N.  Y.  504.  See  also 
Sears  v.  Shafer,  6  id.  268;  Tyler  v. 
Gardiner,  35  id.  559;  McLaughlin  v. 
McDevitt,  63  id.  213;  Reynolds  v. 
Root,  62  Barb.  253;  Matter  of 
Wheeler,  56  St.  Rep.  709;  Forman  v. 
Smith,  7  Lans.  443;  Fagan  v.  Dugan, 
2  Redf.  341 ;  Deas  v.  Wandell,  3  Sup. 
Ct.  (T.  &  C.)  128;  Demmert  v. 
Schnell,  4  Redf.  409.  But  where  there 
are  a,  number  of  heirs,  legatees,  and 
next  of  kin,  the  declarations  of  one 
of  them  are  not  competent  (Matter 
of  Kennedy,  167  N.  Y.  163;  Matter  of 
Campbell,  67  App.  Div.  418;  Matter 
of  Myer,  184  N.  Y.  54 ;  Naul  v.  Naul, 
75  App.  Div.  292;  78  N.  Y.  Supp. 
101),  unless  there  is  proof  of  a  con- 
spiracy, since  one  tenant  in  common 
cannot  admit  away  the  rights  of  his 
eotenant  and  a  will  cannot  be  ad- 
mitted as  to  one  and  rejected  as  to 
the  other.  Nor  are  the  declarations 
of  the  testator  competent  to  prove  the 
facts  of  fraud  and  undue  influence. 
(Jackson  v.  KnifFen,  2  Johns.  31; 
Waterman  v.  Whitney,  11  N.  Y.  157; 
Matter  of  Metcalf,  16  Misc.  180;  38 
N.  Y.  Supp.  1131;  Matter  of  Palma- 
teer,  78  Hun,  43;  28  N.  Y.  Supp. 
1062.)  But  statements  by  the  testa- 
tor, before  the  will  was  made,  indic- 
ative of  his  testamentary  intention, 
are  competent  to  show  absence  of  im- 
proper influence.  (Matter  of  Munger, 
38  Misc.  268;  77  N.  Y.  Supp.  648.) 
Declarations  of  a  person  four  months 
after  the  making  of  the  will  that  tes- 
tator was  not  competent  cannot  be  re- 
ceived. (Naul  v.  Naul,  supra.)  In 
Hagan  v.    Yates    (1    Dem.    584),    the 


contestants,  for  the  support  of  their 
allegations  of  undue  influence  exer- 
cised upon  decedent  in  respect  to  his 
will,  relied  almost  entirely  upon  the 
facts  that  proponent,  decedent's  second 
wife,  had  opportunity  to  influence 
him,  and  that  the  will,  while  it  made 
munificent  provision  for  her,  was  both 
ungenerous  and  unjust  to  the  family 
of  his  first  wife.  Held,  no  proof.  But 
where,  in  addition  to  opportunity  and 
interest,  it  was  shown  that  the  party 
in  whose  favor  the  will  was  made  had 
refused  to  allow  the  one  disinherited 
to  have  private  interviews  with  the 
testatrix,  this  was  held  sufficient  to 
set  aside  the  will.  (Marvin  v.  Mar- 
vin, 3  Abb.  Ct.  App.  Dec.  192;  4 
Koycs,  9.)  And  see  Bristed  v.  Weeks, 
5  Redf.  529;  Nexsen  v.  Nexsen,  3 
Abb.  Ct.  App.  Dec.  360. 

3S  Heath  v.  Koch,  74  App.  Div.  338 ; 
77  N.  Y.  Supp.  513.  When  a  testator 
expressly  states  that  he  disinherits 
a  son  because  he  lias  been  undutiful, 
the  proponents  of  the  will  are  under 
no  burden  to  account  for  the  disin- 
heritance, unless  there  has  been  fraud, 
deceit  or  undue  influence  so  that  the 
disinheritance  was  not  in  fact  the  act 
of  the  testator.  (Matter  of  Arens- 
berg,  120  App.  Div.  463.)  Compare 
Matter  of  Elster,  39  Misc.  63;  78 
N.  Y.  Supp.  871. 

39  La  Bau  v.  Vanderbilt,  3  Redf. 
384,  and  cases  cited;  Matter  of  Bon- 
ner, 33  Misc.  9;  67  N.  Y.  Supp.  1117. 
See,  to  same  effect,  Bicknell  v.  Bick- 
nell,  2  Sup.  Ct.  (T.  &  C.)  96;  Deas  v. 
Wandell,  3  id.  128;  McLaughlin  v. 
McDevitt,  63  N.  Y.  213. 
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undue  influence  must  be  such  as  overpowers  the  will  of  a  testator, 
and  subjects  it  to  the  will  and  control  of  another ;  it  is  not  estab- 
lished by  proof  simply  tending  to  show  that  t;he  testator,  act- 
ing from  motives  of  affection  or  gratitude,  gave  his  property  to 
strangers  to  his  blood.*" 

§  219.  Opportunity  and  interest —  Undue  influence  will  not  be 
inferred  from  opportunity  and  interest,*^  or  from  the  fact  that 
testator  was  weak  and  easily  influenced.*^  While  it  may  he  in- 
ferred from  circumstances,  the  circumstances  must  be  such  as  to 
lead  justly  to  the  inference  that  undue  influence  was  employed, 


40  Matter  of  Snelling,  136  N.  Y. 
515;  Matter  of  Williamg,  46  St.  Rep. 
791;  19  N.  Y.  Supp.  778;  Matter  of 
Bolles,  37  Misc.  562;  75  N.  Y.  Supp. 
1062;  Scott  V.  Barker,  129  App.  Div. 
241.  The  selection  by  a  testatrix  as 
the  principal  object  of  her  bounty,  of 

'a  man  in  no  way  related  to  her,  but 
upon  the  ground  that  he  had  at  the 
risk  of  his  own  life  saved  her  from 
accidental  drowning,  she  leaving  sur- 
viving a  sister,  a  niece  and  two 
nephews;  held  not  sufficient  ground 
for  refusing  probate  of  her  will.  (Mat- 
ter of  Cleveland,  28  Misc.  369;  59 
N.  Y.  Supp.  985.)  See  Matter  of 
Munger,  38  Misc.  268 ;  77  N.  Y.  Supp. 
«48. 

41  Seguine  v.  Seguine,  4  Abb.  Ct. 
App.  Dec.  191 ;  Kinne  v.  Johnson,  60 
Barb.  69;  Van  Hanswyolc  v.Wiese,  44 
id.  494;  Clarke  v.  Davis,  1  Redf.  249; 
Turhune  v.  Brookfield,  id.  220;  Julke 
V.  Adam,  id.  454;  Newhouse  v.  God- 
win, 17  Barb.  236;  Cudney  v.  Cudney, 
68  N.  Y.  148;  Coffin  v.  Coffin,  23  id. 
9;  Matter  of  Martin,  21  Week.  Dig. 
1;  Matter  of  Smith,  3  St.  Rep.  137; 
Matter  of  Clausmann,  9  id.  182;  Mat- 
ter of  Hatten,  10  id.  19;  Matter  of 
Phalen,  47  id.  44;  19  N.  Y.  Supp.  358; 
Doheny  v.  Lacy,  42  App.  Div.  218; 
59  N.  Y.  'Supp.  724;  aflf'd,  168  N.  Y. 
213;  Matter  of  Seagrist,  1  App.  Div. 
filS;  aff'd,  153  N.  Y.  682;  Matter  of 
Keefe,  47  App.  Div.  214;  62  N.  Y. 
Supp.  124  (rev'd,  on  other  grounds, 
164  N.  Y.  352)  ;  Matter  of  Gihon,  44 
App.  Div.  621;  aff'd,  163  N.  Y.  595; 
Matter  of  Murphy,  41  App.  Div.  163; 
58  N.  Y.  Supp.  450;  Matter  of  Spratt, 
4  App.  Div.  1;  Matter  of  Bolles,  37 
Misc.  562;  75  N.  Y.  Supp.  1062; 
Sprague  v.  Shayne,  54  Misc.  474 ;  Mat- 
ter of  Hawley,  44  Misc.  186. 

13 


Where,  however,  interest  and  op- 
portunity are  shown  and  testimony  is 
adduced  tending  to  show  a  disposition 
to  use  undue  influence,  the  burden  is 
cast  upon  tlie  person  charged  with  ex- 
ercising it  to  show  freedom  therefrom 
in  the  dispositions  of  property  made 
in  the  will.  (Matter  of  Wheeler,  5 
Misc.  279.)  In  Matter  of  Jones 
(N.  Y.  Law  J.,  Aug.  4,  1890),  the 
contestant  claimed  that  the  fact  of 
illicit  sexual  relations  existing  be- 
tween the  testatrix  and  a  person  who 
concededly  influenced  her  in  the 
scheme  of  the  will,  though  the  latter 
derived  no  benefit  under  it,  raised  a 
presumption  of  undue  influence,  and 
cited  Dean  v.  Negley,  45  Pa.  St.  312. 
But  Ransom,  S.,  held  that  the  doctrine 
of  that  case  had  never  been  accepted 
in  this  State.  "  Where  a  testator 
makes  a  mistress  the  beneficiary  of 
his  bounty  when  he  has  a  wife  living, 
it  only  suggests  the  necessity  of  the 
closest  scrutiny  in  reference  to  the 
facts  attending  the  execution  and  prep- 
aration of  the  will,  but  it  does  not 
raise  a  presumption  which  shifts  the 
burden  of  proof  upon  the  proponent. 
In  this  case  no  such  state  of  facts 
exists,  for  the  person  with  whom  it 
is  said  the  decedent  held  the  meretri- 
cious relation,  is  not  a  beneficiary  un- 
der the  will."  The  fact  that  a  man 
leaves  his  property  by  will  to  his  mis- 
tress is  not  per  se  ground  for  declar- 
ing the  disposition  invalid,  especially 
so  where  the  meretricious  relation  was 
changed  to  a  legitimate  one  when  the 
obstacle  to  marriage  was  removed. 
(Scott  V.  Barker,  129  App.  Div.  241.) 
See  also  Matter  of  Eddy,  41  Misc.  283; 
84  N.  Y.  Supp.  218. 

42  Matter  of  Bedlow,  67  Hun,  408; 
22  N.  Y.  Supp.  290. 
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and  that  the  will  did  not  express  the  real  wishes  of  the  testator.** 
It  is  said  that  one  has  a  right,  by  fair  argument  or  persuasion,  to 
induce  another  to  make  a  will  and  even  to  make  it  in  his  own 
favor.**  Influence  exerted  only  to  give  effect  to  the  testator's 
previously  declared  intention  of  producing  equality  between 
brothers  or  their  families  in  the  distribution  of  the  estate,  is  not 
undue.*^  The  influence  exercised  must  amount  to  moral  coercion, 
which  restrained  independent  action  and  destroyed  free  agency; 
or  the  importunity  must  have  been  such  as  the  testator  was  un- 
able to  resist,  and  constrained  him  to  do  that  which  was  against 
his  free  will  and  desire.*® 

Some  of  the  cases  illustrative  of  the  foregoing  general  prin- 
ciples are  collected  in  a  note.*'' 


43  Brick  V.  Brick,  66  N.  Y.  144; 
Baker's  Will,  2  Redf.  179;  Colhoun  v. 
Jones,  id.  34;  Matter  of  Drake,  45 
App.  Div.  206;  60  N.  Y.  Supp.  1020; 
Scott  V.  Marker,  129  App.  Div.  241. 
It  is  not  necessary  that  the  precise 
mode  of  committing  the  fraud  should 
be  proved.  (McLaughlin  v.  McDevitt, 
63  N.  Y.  213.)  To  prove  undue  in- 
fluence by  duress  or  threats  it  is  not 
necessary  to  show  that  the  duress  was 
visible  or  physically  exercised  at  the 
moment  of  the  execution.  It  is 
enough  that  the  duress  existed  shortly 
before  and  continued  in  its  domination 
over  the  mind  at  the  time  of  the 
execution  of  the  will.  (Fagan  v. 
Dugan,  2  Redf.  341.)  It  is  only  where 
the  relation  between  the  parties  is  one 
of  dependence  on  the  one  hand  and 
control  on  the  other  that  the  presump- 
tion of  undue  influence  will  arise. 
Merely  confidential  and  aff'ectionate 
relations  have  no  such  effect.  ( Tucker 
V.  Tucker,  45  St.  Eep.  458;  18  N.  Y. 
Supp.  629.)  In  Matter  of  Cline  (N.  Y. 
Law  J.,  Jan.  30,  1890),  testatrix  was 
a  feeble  old  woman,  more  than  eighty 
years  of  age,  and  entirely  dependent 
upon  the  adopted  brother  of  the  sole 
legatee,  who  was  »  stranger  to  her 
blood,  and  who  was  practically  un- 
known to  her,  although  nearly  forty 
years  before,  she  had  known  the 
legatee  as  a  chilu.  Probate  was  de- 
nied. 

4*Blanchard  v.  Nestle,  3  Den.  37. 
Even  the  earnest  persuasions  of  the 
interested  and  self-seeking  will  not 
necessarily  vitiate  a  testamentary  in- 
strument by  which  they  are  largely 
benefited,  if  it  appears  that  the  tes- 


tator, in  selecting  them  as  the  re- 
cipients of  his  bounty,  has  acted  on 
his  own  judgment,  and  not  merely 
given  expression  to  the  purposes  of 
others,  by  whose  will  his  own  has  been 
subdued.'  (Seiter  v.  Straub,  1  Dem. 
264.)  See  Tucker  v.  Field,  5  Redf. 
139;  Merrill  v.  Rolston,  id.  220;  Tuni- 
son  V.  Tunison,  4  Bradf.  138;  Matter 
of  Huestis,  23  Week.  Dig.  224;  Mat- 
ter of  Cruger,  36  Misc.  272;  Matter 
of  Seagrist,  1  App.  Div.  615;  37  N.  Y. 
S.upp.  496;  aff'd,  153  N.  Y.  682;  Mat- 
ter of  Spratt,  4  App.  Div.  1 ;  38  N.  Y. 
Supp.  329 ;  Matter  of  Halbert,  15  Misc. 
308;  37  N.  Y.  Supp.  757;  Matter  of 
Dwyer,  29  Misc.  382;  61  N.  Y.  Supp. 
903;  Matter  of  McGill,  26  Misc.  102; 
56  N.  Y.  Supp.  856;  Matter  of  Jour- 
neay,  80  Hun,  BIS ;  30  N.  Y.  Supp. 
80;  Matter  of  Bonner,  33  Misc.  9;  67 
N.  Y.  Supp.  1117;  Matter  of  De  Van- 
gi'igneuse,  46  Misc.  49. 

45  Gardiner  v.  Gardiner,  34  N.  Y. 
155;  Wait  v.  Breeze,  18  Hun,  403; 
Matter  of  Clark,  40  id.  233;  Ewen  v. 
Perrine,  5  Redf.  640. 

■46  Children's  Aid  Soc.  v.  Loveridge, 
70  N.  Y.  387;  Brick  v.  Brick,  66  id. 
144;  Rollwagen  v.  Rollwagen,  63  id. 
504;  Matter  of  Martin,  98  id.  193; 
Matter  of  Burke,  2  Redf.  239;  Wade 
V.  Holbrook,  id.  378;  Marx  v.  Mc- 
Glynn,  88  N.  Y.  357;  Post  v.  Mason, 
91  id.  539;  Rider  v.  Miller,  86  id.  507; 
Matter  of  Gross,  7  St.  Rep.  739;  Mat- 
ter of  Snelling,  136  N.  Y.  515;  Matter 
of  Hawley,  44  Misc.  186. 

47  Illustrations  of  the  principles 
stated  in  the  text  may  be  found  in 
the  following  cases.  Doubtless  many- 
other  cases  might  be  added: 
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SUBDIVISION  6. 

I  MISTAKES  WHICH  INVALIDATE  A  WILL. 

§  220.  Inquiry  as  to  testamentary  intention —  An  objection  that 
the  document  propounded  as  a  will,  or  any  part  of  it,  does  not 
conform  to  the  real  wishes  and  intention  of  the  decedent,  goes  to 
the  foundation  of  the  instrument  itself.     If  such  an  objection  is 

Undue   influence,    general   principle,  Chaffey,  18  App.  Div.   115;   45  N.  Y. 

Matter  of  Bedlow,  67  Hun,  408;  Mat-  Supp.  612. 

ter  of  Green,  67  id.  527 ;  Wightman  v.  —  by  brother  or  sister  and  legatee. 

Stoddard,   3   Bradf.   393 ;    Delafield   v.  Matter  of  Green,  20  N.  Y.  Supp.  538 ; 

Parish,  25  X.  Y.  9 ;  Sherman's  Appeal,  Matter  of  Manton,  32  App.  Div.  626 ; 

16  Abb.  Pr.  .397,  note;  Julke  v.  Adams,  52  N.  Y.  Supp.  511;  Matter  of  Skaats, 

1  Redf.  454;  Clarke  v.  Davis,  id.  249;  74  Hun,  462;  26  N.  Y.  Supp.  494. 

Tui'hune  v.   Brookfield,   id.   220 ;    Van  —  by  physician,     Crispell  v.  Dubois, 

Hanswyck    v.    Wiese,    44    Barb.    494;  4    Barb.    393;     Colhoun    v.    Jones,    2 

Segiiine  v.   Seguine,   4  Abb.   Ct.  App.  Redf.  34;  Matter  of  Lowman,  1  Misc. 

Dec.    191;    Gardiner   v.    Gardiner,    34  43;   22  N.  Y.  Supp.   1055;   Matter  of 

N.  Y.   155;   Tyler  v.  Gardiner,  35  id.  Cornell,  43  App.   Div.   241;   60  N.   Y. 

559;  Rollwagen  v.  Rollwagen,  3  Hun,  Supp.  53;   afi'd,  163  N.  Y.  608;  Mat- 

121;     C3     N.     Y.     504;     Matter     of  ter  of  Keefe,  27  Misc.  618;   59  N".  Y. 

Westurn,  60  Hun,  298;  14  N.  Y.  Supp.  Supp.  490;   rev'd,   47   App.  Div.  214; 

753;  Matter  of  Portingall,  39  St.  Rep.  but  aff'd,   164  N.   Y.   352;   Matter  of 

903;    Matter   of    Connor,   27   id.   905;  Small,  118  App.  Div.  502. 

Matter  of  De  Baum,  32  id.  279;  Ross  — by  grandson,  a  legatee.     Carroll 

V.  Gleasoii,  26  id.  501.  v.   Norton,   3   Bradf.   291 ;    Matter   of 

—  by    mfe.      Brush    v.    Holland,    1  Van  Houten,   17  Misc.  445;   41  N.  Y. 

Bradf.  461 ;  Tunison  v.  Tunison,  4  id.  Supp.  250. 

138 ;  Delafield  v.  Parish,  25  N.  Y.  9 ;  —  ^y  ««ece  or  nephew  and  legatee. 

Gardiner    v.    Gardiner,    34    id.    155;  Matter  of  Hedges,   57   App.  Div.  48; 

Tyler  v.  Gardiner,  35   id.  559;   Brick  67    N.    Y.    Supp.    1028;    Chambers    v. 

V.  Brick,   66   id.    144 ;    Shields  v.   In-  Chambers,  61  App.  Div.  299 ;  70  N.  Y. 

gram,  5  Redf.  346;  Matter  of  Clark,  Supp.  483. 

40   Hun,   233 ;    Matter    of   Thorne,   26  —  h'  son-in-law  and  legatee.     Mat- 

St.  Rep.  240 ;   Matter  of  Birdsall,  34  ter  of  Journeay,  15  App.  Div.  567 ;  44 

id.  626;  Matter  of  Lyddy,  24  id.  607;  ^-  Y.  Supp.  548;  affd,  162  N.  Y.  611. 

Matter  of  Eilers,  29  id.  58 ;  Matter  of  —  ^2/  business  manager.     Matter  of 

Nolte,   10  Misc.   608;   32  N.  Y.  Supp.  Clark,  5  Misc.  68;  Hayes  v.  Kerr,  19 

22C;  Shavne  v.  Shayne,  54  Misc.  474.  -^PP-  Div.  91;  45  N.  Y.  Supp.  1050. 

-61/    husband.       Baker's    Will,     2  9s"^t^L  ^4rr°"o  V  ^v"!""  °^  ?n«f ' 

Redf.  179;  Ross'  Will,  20  N.  Y.  Supp.  ^^  ,^^'"'=- /^,^,'  f  ^-   ^k^^^P'   ^^/J,' 

520;  Matter  of  Brunor,  21  App.  Div.  ^^*^7  "^  ^^^^terman    29   Misc.  409; 

259;  Matter  of  Gihon,  60  N.  Y.^Supp.  i[.J:  J' J^^^.'^f-' J^t^^i    "^ 

65;  Matter  of  Stapleton,  71  App.  Div.  fgY^^'Jl  f/'Ln  Div  fiffi  ^  H^^' 
1-  75  N   Y   Sudd    657  '     "    '  "^  ^'PP'  ^^^-  ^^^'>   ^'=°**  ^- 

1,  /o  JN.  1.  hupp.  b&/.  Barker,  129  App.  Div.  241;  Matter  of 

--by  child  and  legatee.     Leaycraft  Eddy,  41  Misc.  283;   84  N.   Y.  Supp. 

V.   Simmons,   3   Bradf.   35;    Mowry  v.  218. 

Silbcr,  2  id.  133 ;  Bieecker  v.  Lynch,  1  —  by  housekeeper.  Matter  of  Ham- 
id.  458;  Mairs  v.  Freeman,  3  Redf.  ilton,  29  Misc.  724;  62  N.  Y.  Supp. 
181 ;  Cudney  v.  Cudney,  68  N.  Y.  148;  820. 

Tucker  v.  Field,  5  Redf.   139;   Matter  —by   executor   and   legatee.     Vree- 

of  Buckley,  16  St.  Rep.  983;  Banta  V.  land    v.    McClelland,     1    Bradf.    393; 

Willets,  6  Dem.  84 :  Figueira  v.  Taafe,  Booth  v.  Kitchen,  3  Redf.  52 ;  Matter 

id.  166 ;  Peck  v.  Belden,  id.  299 ;  Mat-  of  Carver,  3  Misc.  567 ;  23  N.  Y.  Supp. 

ter  of  Mondorf,  110  N.  Y.  450;  Mat-  753;   Matter   of  Sutherland,   28  Misc. 

ter  of  Bernsee,  45  St.  Rep.  11;  Matter  424;   59  N.  Y.   Supp.   989;   Matter  of 

of   Bedell,    32    id.    1022;    Ledwith    v.  Fox,  9  Misc.  661;  30  N.  Y.  Supp.  835. 
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sustained,  it  is  tantamount  to  a  decision  that  the  instrument,  or  a 
particular  clause  of  it,  is  not  the  will  of  the  decedent.     Conf  orm- 

Undue  influence  by  legal  adviser  and  —  by  nurse.     Neiheisel  v.  Toerge,  4 

legatee.    Wilson  v.  Moran,  3  Bradf.  172;  Redf.  328;   Matter  of  King,  29  Misc. 

Matter  of  Edson,  70  Hun,  122 ;  24  N.  Y.  268;   Matter  of  Lacy,  35  id.  581;  71 

Supp.  71;  Matter  of  Murphy,  48  App.  N.  Y.  Supp.  1129. 

Uiv.  211;   62  N.  Y.  Supp.  785;   Clark  Undue  Influence  to  induce  charitable 

V.  Schell,  84  Hun,  28;  31  N.  Y.  Supp.  bequests.      Wightnian   v.    Stoddard,    3 

1053;    Matter    of    Suydam,    84    Hun,  Bradf.   393;  McLaughlin  v.  MoDevitt, 

514;    32   N.   Y.    Supp.   449;    aff'd,   152  63  N.  Y.  213;   Burritt  v.  SiUiman,  16 

N.  Y.  639;  Matter  of  Read,   17  Misc.  Barb.  198;  Marx  v.  McGlynn,  4  Redf. 

195;   40  N.   Y.   Supp.   974;    Matter  of  455;  88  N.  Y.  357;  Matter  of  Monroe, 

Smith,  36  Misc.   128;   Matter  of  Rin-  2   Connoly,   395;    Matter  of  Shannon, 

tilen,    77    App.    Div.    142;    Matter    of  11  App.  Div.  581 ;  42  N.  Y.  Supp.  670; 

Finch,  115  App.  Div.  871;  Matter  of  Matter  of  Johnson,  28   Misc.  363;   59 

Marlor,  121  App.  Div.  398;  Matter  of  N.  Y.  Supp.  906. 

Thompson,  121  App.  Div.  470.  Incapacity     and     undue     influence. 

— ■  by     spiritual     adviser.       In     re  Allen  v.  Public  Adm'r,  1   Bradf.  378 ; 

Welsh,   1  Redf.  238;  McGuire  V.  Kerr,  Hutchings    v.     Cochrane,    2    id.    295; 

2   Bradf.    244;    Marx   v.   McGlynn,   4  Thompson  v.  Quimby,  id.  449;  Bristed 

Redf.  445;    88  N.  Y.  357;   Merrill  v.  v.  Weeks,  5  Redf.  529. 

Rolston,     5     Redf.     220;     Matter     of  Age  and  undue  influence.     Butler  v. 

Hollohan,    24   St.   Rep.    449;    5   N.   Y.  Benson,    1    Barb.   526;    Matter   of   Ro- 

Supp.  342.  maine,  6  N.  Y.  Leg.  Obs.  15G;  Weir  v. 

—  by  draughtsman  of  imll,  whose  Fitzgerald,  2  Bradf.  42;  Maverick  v. 
loife  or  children  are  legatees.  Lake  v.  Reynolds,  id.  360 ;  Creely  v.  Ostrander, 
Ranney,  33  Barb.  49.  See  Coffin  v.  3  id.  107 ;  Matter  of  Soule,  1  Connoly, 
Coffin,  23  N.  Y.  9;  Burke's  Will,  2  18;  Matter  of  Bartholick,  id.  373; 
Redf.  239;  Reeve  v.  Crosby,  3  id.  74;  Matter  of  Kahn,  id.  510;  Matter  of 
Matter  of  Sheldon,  40  St.  Rep.  369;  Johnson,  id.  518;  Matter  of  McCarthy, 
Matter  of  Miller,  72  App.  Div.  615.  20  N.  Y.  Supp.  581;  48  St.  Rep.  315; 

—  by  guardian  over  minor  loard.  Matter  of  Bishop,  31  id.  314;  Matter 
Limberger  v.  Rauch,  2  Abb.  Pr.  (N.  S.)  "i  Stewart,  10  N.  Y.  Supp.  744. 

279;    Matter    of    Bosch,   N.   Y.    Daily  Secrecy,  artifice,  and  contrivance  as 

Reg.,  July   12,    1883;   Matter  of   Car-  6«<*fl'es  of  fraud      Coffin  v    Coffin    23 

land,    15  Misc.   355;   37   N.   Y.  Supp.  N.  Y.  9;  Blanchard  v.  Nestle,  3  Den. 

g22  37 ;  Tunison  v.  Tunison,  4  Bradf.  138. 

^-by  guardian,  a  draughtsman^and  ^^^-J^^l  ,-f  .l^^^^.l^J^^^tJ,' 
470; 


■  hii    nnrpnt    nvpr    minor        NuttiTlCT  Ju'o^u.n.t.    ».«   >y.    ^..^i^""-^  ^,  vyi,.o.,^,M   wj 

_^by  parens   owe?-  mmor.    putting  Burger  v.   Hill,    1    Bradf.   360; 

V.   Pell     11   App.   Div.   55;    42   N.   Y.  ^^^^^^  ^_  ^.^^^^  ,,  .^;  ^33.  ^^^^^^  ^' 

supp.  as/.  Cullen,  id.  354;   Creely  V.  Ostrander,  3 

—  by  clergyman,  ivhose  church  was  -^^  jq^  q,^^^^  ^  Murray,  4  id.  311; 
a,    benefleiary      .I^^ngton  s    Estate,    1  Morrison  v.  Smith,  3  id.  209;  Wight- 

oo'if''- .l^U  ^^'T V  S V       ?  man   V.    Stoddard,    id.    393;    Coffin  v. 

220;    Matter    of   Monroe,    2    Connoly,  Coffin,  23  N.  Y.  9;   Jackson  v.  Jack- 

^  .  son,   39   id.    153;    American   Seamen's 

—  by  father  of  infant  legatee.  Friend  Soc.  v.  Hopper,  33  id.  619;  43 
O'Neil  V.  Murray,  4  Bradf.  311;  Barb.  625;  Gamble  v.  Gamble,  39  id. 
Burke's  Will,  2  Redf.  239;  Hazard  v.  373.  Seguine  v.  Seguine,  4  Abb.  Ct. 
Hazard,  5  Sup.  Ct.   (T.  &  C.)    79.  ^pp.  Deo.  191;  Clapp  v.  Fullerton,  34 

—  by  u  legatee  not  next  of  kin.  N.  Y.  190;  Clarke  v.  Davis,  1  Redf. 
Weir  V.  Fitzgerald,  2  Bradf.  42;  249;  Clarke  v.  Fisher,  1  Paige,  171; 
Hutchings  v.  Cochrane,  id.  295.  See  Watson  v.  Donnely,  28  Barb.  653;  La 
Lansing  v.  Russell,  13  Barb.  510;  Mat-  Bau  v.  Vanderbilt,  3  Redf.  384;  Deas 
ter  of  Buckley,  16  St.  Rep.  983 ;  Mat-  v.  Wandell,  1  Hun,  120;  Matter  of 
ter  of  Pike,  83  Hun,  327;  31  N.  Y.  Lasak,  57  id.  417;  131  N.  Y.  624; 
Supp.  689;  Clark  v.  Schell,  84  Hun,  Matter  of  Monroe,  2  Connoly,  395; 
28;  31  N.  Y.  Supp.  1053.  Matter  of  Williams,  46  St.  Rep.  791. 
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ity  with  the  testator's  intention  is  a  part  of  the  factum  of  the 
will.*^  The  Surrogate's  Court  has  power,  therefore,  to  determine, 
upon  a  probate  proceeding,  whether  the  instrument  is,  in  all  its 
parts,  according  to  the  real  wishes  and  intention  of  the  decedent. 
This  power  is  distinct  from  the  power  to  expound  the  meaning 
and  effect  of  wills,  as  to  which  we  shall  speak  more  fully  on  a 
subsequent  page. 

Where,  therefore,  by  reason  of  physical  prostration,  or  impair- 
ment of  the  faculties,  or  weakness  of  capacity,  or  other  circum- 
stances, a  doubt  is  raised  whether  the  will  propounded  is  according 
to  the  real  testamentary  intentions  of  the  testator,  it  becomes 
competent,  and  even  necessary,  to  inquire  how  far,  in  fact,  the 
will  conforms  to  the  real  wishes  of  the  deceased.  The  testator 
•  may  have  had  capacity  to  make  a  will,  and  may  have  intended  a 
testamentary  disposition  of  his  property,  but  by  a  mistake  of  the 
lawyer  who  drew  it,  or  of  the  scrivener  who  engrossed  it,  the 
'document,  as  propounded,  may  contain  a  provision  contrary  to 
the  real  intention  of  the  testator.  In  such  cases  it  is  competent 
to  receive  proof  of  the  instructions  given  by  the  deceased,  his 
declarations,  the  position  of  his  estate,  his  previous  testamentary 
intentions,  the  condition  of  his  family  relations,  the  state  of  his 
affections,  and  a  variety  of  other  facts  bearing  upon  the  ascertain- 
ment of  the  fact  whether  the  particular  instrument  conformed  to 
the  real  intentions  of  the  deceased.  This  is  not  admitting  parol 
testimony  to  vary  the  will,  but  to  ascertain  whether  it  is  really 
the  ivill  of  the  decedent.*'  And  parol  evidence  is  always  admissi- 
ble to  impeach  the  validity  of  a  will,  or  any  part  of  it,  though 
never  to  contradict,  vary,  or  control  the  words  of  a  will,  except  in 
certain  cases  to  explain  the  meaning  of  the  words  used  by  the 
testator.  The  importance  of  exercising  this  jurisdictioii  in  pro- 
ceedings for  the  probate  of  wills  of  personal  property  is  apparent, 
when  we  consider  the  effect  of  such  probate  as  conclusive  of  the 
validity  of  the  will.®" 

§  221.    Immaterial  error. —  But  an  error  as  to  a  matter  of  fact, 
unless  of  such  a  character  as  to  affect  the  testamentary  intention, 

48  Blackwood   v.   Damer,   2   Phillim.  Abbott's  Trial  Ev.  135;   1  Jarman  on 
458,  and  otlier  eases  cited  in  Williams  Wills   (415)  ;  1  Eedf.  on  ^Vills,  499. 
on  Exrs.  406,  408.     See  1  Jarman  on        50  See  Hill  v.  Burger,   10  How.   Pr. 
Wills,  415:   1  Eedf.  on  Wills,  499.  264;    Burger   v.    Hill,    1    Bradf.    360; 

49  Burger  v.  Hill,  1  Bradf.  360.  Sanders  v.  Stiles,  2  Eedf.  1.  In  Bur- 
Compare  Matter  of  Chapman,  27  Hun,  ger  v.  Hill  (supra),  the  decedent  had 
573.     See  2    Whart.   on   Ev.,    §    992;  suflScient    testamentary    capacity,    but 
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— e.  g.,  an  overstatement  of  the  amount  of  certain  advances,"^ 
which  the  will  directed  to  be  deducted  from  a  legacy, —  is  not  a 
ground  for  denying  probate.  If  the  amount  is  misstated,  the 
error  may,  perhaps,  be  corrected  on  the  settlement  of  the  estate, 
when  the  amount  is  to  be  deducted  from  the  share  of  the  bene- 
ficiary, or  on  an  application  to  pay  off  the  advance  and  stop  the 
interest.  A  mere  accidental  omission  in  a  will,  unless  it  clearly 
appears  that  the  omission,  as  the  will  stands,  defeats  entirely  the 
testator's  intention,  is  not  a  ground  for  refusing  probate.  Nor 
has  the  court  any  power  to  correct  the  mistake  by  inserting  any- 
thing in  the  will,  or  otherwise  reforming  it.  The  extent  of  its 
jurisdiction  is  the  negative  power  of  refusing  probate  to  the  in- 
strument, in  a  proper  case.^^ 

SUBDIVISION  7. 

EEVOCATIOIf    AND    ALTEKATION    OF    WILL. 

§  222.  Direct  revocation. —  It  sometimes  becomes  a  question  in 
proceedings  for  the  probate  of  a  will,  or  even  upon  an  accounting 
by  the  executor,°^  whether  or  not  the  alleged  will  was  revoked  by 
the  testator.  When  a  will  has  once  been  duly  executed,  it  re- 
mains as  a  disposition  of  the  testator's  property,  to  take  effect  at 
his  death,  and  can  only  be  revoked  in  the  manner  provided  in 
the  statute,  at  the  time  the  revocation  was  effected.^* 

liis    mind    was    enfeebled    by    disease,  pointed.      (Matter    of    Finn,    1    Misc. 

Shortly  before  his  death,  he  gave  in-  280;    22   N.    Y.    Supp.    1066.)      Parol 

structions  to  counsel  in  regard  to  his  evidence  is   admissible   to  correct  the 

will;    and  on  directing  the  draughts-  date  of  a  will.      (Matter  of  Haviland, 

man  to  give  all  his  personal  property  17  Misc.  193:  40  N.  Y.  Supp.  973.) 

to  P.,  and  all  his  real  property  to  hia  52  Creely  v.  Ostrander,  3  Bradf.  107, 

mother  and  sisters,  was  asked  by  the  114.    Compare  Matter  of  Chapman,  27 

counsel  whether  he  had  any  real  prop-  Hun,  573.     In  Matter  of   Forbes    (60 

erty,  and  replied  affirmatively,  specify-  id.    171;    14  N.   Y.   Supp.   460;    aff'd, 

ing  his  store  in  Greenwich  street,  New  128  N.  Y.  640),  the  probate  of  a  will 

York,    which    was,    in    fact,   leasehold  was   resisted   because   the   name   of   a 

property.    The  will  was  drawn  accord-  son  of  the  testator,  as  a  recipient  for 

ingly;   but  it  was   held,   that   as   the  a  portion  of  the  income  of   the  trust 

will  did  not  correctly  express  the  tes-  estate  created  by  the  will,  was  omit- 

tator's     testamentary     intentions,     it  ted,    and    the    claim   was    made    that 

could    be    admitted    to    probate    only  such  omission  was  a  mistake ;— Held, 

under    a    limited    decree,    establishing  that   it   did  not  justify  the  rejection 

its   validity,    except   as   to   the   lease-  of   the   will.      So,   too,    in    Matter   of 

hold    premises,    which,    not   being   be-  Tousey  (34  Misc.  363;  69  N.  Y.  Supp. 

queathed,  would  go  to  the  next  of  kin.  846),  where  the  will  recited  that  the 

51  Boell   V.    Schwartz,   4   Bradf.    12.  testatrix  had  no  "  direct  heirs." 

See   1   Jarman  on  Wills    (412),  Ran-  B3  Davis'  Estate,  1  Tuck.   107. 

dolph  &  T.'s  notes,  pp.  717,   723.     A  54  As  to  how  a  will,  executed  hefore 

mistake    made    in   the    person   named  the    statute,    could    be    revoked    after 

as  executor  will  not  avoid  a  will;  the  the  statute  took  effect,  see  Sherry  v. 

will  should  be  proved,  and  an  admin-  Lo/ier.  1  Bradf.  437;  Matter  cf  Gris- 

istrator    with    the    will    annexed    ap-  wold,  15  Abb.  Pr.  299. 
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The  statute  declares  that  no  written  will,  nor  any  part  of  it, 
can  be  expressly  revoked  or  altered,  except,  either  (1),  "by  some 
other  will  in  writing,  or  some  other  writing  of  the  testator,  declar- 
ing such  revocation  or  alteration,  and  executed  with  the  same  for- 
malities with  which  the  will  itself  was  required  by  law  to  be  exe- 
cuted; or  (2)  unless  such  will  be  burnt,  torn,  canceled,  obliterated 
or  destroyed,  with  the  intent  and  for  the  purpose  of  revoking  the 
same,  by  the  testator  himself,  or  by  another  person  in  his  presence, 
by  his  direction  and  consent ;  and  when  so  done  by  another  person, 
the  direction  and  consent  of  the  testator,  and  the  fact  of  such 
injury  or  destruction,  shall  be  proved  by  at  least  two  witnesses."  ^^ 
Not  only  must  a  written  revocation,  to  be  valid,  be  executed  with 
the  same  formalities  with  which  the  will  itself  is  required  by  law 
to  be  executed,^®  but  a  codicil  cannot  be  deemed  effective  to  re- 
voke a  prior  will,  unless  it  is  proved  to  have  been  a  valid  testa- 
mentary disposition.®'' 

§  223.  Ee vocation  by  later  will  or  codicil A  revocation  in  writ- 
ing may  be  either  by  a  clause  of  revocation  in  a  later  will  or  other 
instrument'^  in  writing,  executed  in  conformity  with  the  statute, 
or  it  may  be  implied  from  the  fact  that  a  later  will  is  inconsistent 
with  the  one  already  executed.  If  the  later  will  contains  a  clause 
revoking  a  former  will,  then  the  former  will  is  rendered  abso- 
lutely nugatory,  although  the  later  will  does  not  dispose  of  the 

55  Cons.    L.    1909,    c.    18,    §    34    (2  where  the  will  was  unaltered.     (Burn- 

E.   S.  64,   §   42).     In  Matter  of  Bur-  ham  v.  Comfort,   108  N.  Y.  535.)      A 

bank    (104  App.  Div.   312;   aff'd,   185  writing    of    the    testator    signed    by 

N.  Y.  559 ) ,  it  was  said  that  the  ad-  him,  but  not  witnessed,  on  the  margin 

mission  in  evidence  of  declarations  of  and  back  of  a.  will,  wliich  is  not  de- 

tlie    testator    as    proof    of    revocation  faced  by  it,   stating  that  the  will   is 

would   constitute   a   violation   of   this  revoked,  does  not  constitute  a  revoca- 

statute.     For  the  distinction  between  tion    thereof.       (Matter    of    Aker,    74 

the  revocation  of  provisions  in  a  will,  App.  Div.  461;   77  N.  Y.  Supp.  643; 

and    the    ademption    or     satisfaction  afi''d,  173  N.  Y.  620.) 

thereof,    see    Langdon    v.    Astor,     16  s^  Nelson  v.  Public  Adm'r,  2  Bradf. 

N.  Y.  41.    At  common  law,  revocation  210;    Ex  p.   Lindsay,   id.    204;    Leay- 

of   a   devise   could   not  be   proved  by  craft  v.  Simmons,  3  id.  35;  McLoskey 

parol.      (Jackson  v.  Kniffen,  2  Johns,  v.  Eeid,  4  id.  334;  Langdon  v.  Astor, 

31.)      All  that   could  be  shown   were  16  N.  Y.  9;  Barry  v.  Brown,  2  Dem. 

intrinsic     circumstances,     showing     a  309;  Dyer  v.  Erving,  id.  160;  Matter 

change   in  the   subject  of   the   devise,  of  Goldsticker,   129   App.   Div.   474. 

but  nothing  more.     (Adams  v.  Winne,  57  Delafield  v.  Parish,  25  N.  Y.  9; 

7  Paige,  97.)     The  statute  supplanted  Matter   of  Johnston,   23   N.   Y.   Supp. 

■the   common-law   doctrine    of   implied  355.     See  Vogel  v.  Lehritter,  139  N.  Y. 

revocation.       (Matter    of    Davis,    105  223. 

App.  Div.  221;  aff'd,  182  N.  Y.  468.)  58  Matter  of  Backus,   49   App.  Div. 
A  writing  stating  that  a  specific  sum  410;   63  N.   Y.  Supp.   544.     See  Mat- 
was  received  in  lieu  of  a  devise  in  a  ter  of  Barnes,  70  App.  Div.  523;   75 
•will    does    not    of    itself    revoke    the  N.  Y.  Supp.  373. 
devise;     the    devise    will    not    stand 
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property  embraced  in  the  first  ;^®  but  if  the  later  will  contains  no 
such  revoking  clause,  then  the  former  will  is  revoked  pro  tamio 
only,  i.  e.,  only  so  far  as  it  is  inconsistent  with  the  latter  one.** 
On  the  same  principle,  a  codicil  is  not  a  revocation  of  a  will  fur- 
ther than  in  respect  to  provisions  in  the  will  inconsistent  with 
those  of  the  codicil.®^  The  rule  is,  that  a  codicil  will  not  operate 
as  a  revocation  beyond  the  clear  import  of  its  language;  and  an 
expressed  intention  to  alter  a  will  in  one  particular  negatives  an 
intention  to  alter  it  in  any  other  respect.®^  But  a  will  which 
makes  a  full  disposition  of  all  the  testator's  property,  renders  use- 
less, and  therefore  amounts  to  a  total  revocation  of,  every  prior 
will.*^    And  an  inconsistent  devise  in  a  later  will  is  a  revocation 


59  Matter  of  Thompson,  11  Paige, 
453;  Matter  of  Wear,  131  App.  Div. 
875.  See  Pinckney's  Estate,  1  Tuck. 
436.  So  a  clause  may  revoke,  pro 
tanto,  a  prior  clause  of  the  same  will. 
(Tuttle  V.  Heiderman,   5  Eedf.   199.) 

00  Nelson  v.  McGiflfert,  3  Barb.  Ch. 
158;  Brant  v.  Wilson,  8  Cow.  56; 
Hobinson  v.  Smith,  13  Abb.  Pr.  359; 
McLoskey  v.  Reid,  4  Bradf.  334.  The 
provisions  of  the  Code  as  to  what 
kind  of  evidence  is  necessary  to  prove 
a  lost  will,  do  not  apply  where  it  is 
sought  to  prevent  probate  by  showing 
the  existence  of  a  revoking  clause  in 
a  will  that  has  since  been  lost.  ( Col- 
ligan  V.  McKernan,  2  Dem.  421;  Mat- 
ter of  Wear,  131  App.  Div.  875.) 

61  Conover  v.  Hoffman,  15  Abb.  Pr. 
100;  Brant  v.  Wilson,  8  Cow.  56; 
Matter  of  Trust  &  Deposit  Co.,  110 
App.  Div.  .528 ;  Southgate  v.  Conti- 
nental Tr.  Co.,  74  App.  Div.  150;  77 
N.  Y.  Supp.  687;  aff'd,  176  N.  Y.  588. 
See  Cooper  v.  Heatherton,  65  App. 
Div.  561;  73  N.  Y.  Supp.  14;  Smith 
V.  Chesebrough,  176  N.  Y.  317;  68 
N.  E.  Rep.  625.  But  a  bequest  in  a 
will  is  superseded  by  the  execution  of 
a  codicil  containing  a  different  dis- 
position of  the  same  property.  (Al- 
vord  V.  Sherwood,  21  Misc.  354.)  A 
void  disposition  in  a  codicil  repug- 
nant to  a  valid  one  in  a  will  does  not 
revoke  the  former  one,  the  codicil  not 
containing  an  express  revocation  of 
the  will.  (Altrock  v.  Vandenburgh, 
54  St.  Rep.  327.)  In  Griggs  v.  Griggs 
(80  App.  Div.  339;  80  N.  Y.  Supp. 
724;  aff'd,  178  N.  Y.  570),  testator, 
in  his  will,  devised  a  farm  to  his 
nephew,  and  made  provision  for  his 
wife  so  long  as  she  should  remain  his 
widow,  and  for  other  persons.  After- 
ward he  published  a  codicil  expressly 


ratifying  the  will,  except  in  so  far 
as  inconsistent  with  the  codicil.  He 
then  revoked  the  provision  made  for 
his  wife  and  certain  other  bequests. 
In  the  seventh  paragraph  of  the  codi- 
cil he  gave  a  house  to  his  wife,  and 
in  the  eighth  gave  to  her  "  all  the 
rest,  residue,  and  remainder  of  my 
estate."  In  a  later  paragraph  he 
again  confirmed  the  will  "  in  each  and 
every  other  respect  except  as  afore- 
said." Held,  that  the  bequest  to  the 
nephew  was  not  revoked. 

62  Wetmore  v.  Parker,  52  N.  Y.  451 ; 
Viele  V.  Keeler,  129  id.  190;  41  St. 
Rep.  187.  See  Appleton  v.  Fuller, 
id.  386;  16  N.  Y.  Supp.  353.  In  Mat- 
ter of  Lockwood  (43  St.  Rep.  618; 
17  N.  Y.  Supp.  771),  the  will  pro- 
vided for  a  certain  disposition  of  the 
residuary  estate  and  that  a  sum  of 
money  should  be  retained  to  pay  leg- 
acy taxes  and  administration  expenses, 
but  the  codicil  created  trusts  and  di- 
rected the  balance  to  be  paid  to  lega- 
tees, with  a  provision  that  the  codicil 
should  control  where  it  conflicted  with 
the  will.  Held,  that  the  specific  pro- 
vision for  legacy  taxes  was  annulled. 

63  Simmons  v.  Simmons,  26  Barb. 
68;  Van  Wert  v.  Benedict,  1  Bradf. 
114.  An  irrevocable  will  may  not  be 
"admitted  to  probate  in  the  face  of  a 
later  testamentary  paper  expressly  re- 
voking it.  (Matter  of  Gloucester,  32 
St.  Rep.  901.)  If  the  first  will  was 
made  for  a  valuable  consideration,  its 
provisions  may  be  enforced  against 
his  estate  as  a  binding  contract,  in  a 
court  of  equity;  but  a  Surrogate's 
Court  has  no  jurisdiction  to  deal  with 
it.  (lb.;  Kline  v.  Farrell,  71  App. 
Div.  219;  75  N.  Y.  Supp.  542.)  See 
Edson  V.  Parsons,  155  N.  Y.  555. 


201  The  Peobate  of  Wili.s.  §  224. 

of  the  other  devise  in  the  earlier,^*  The  mere  existence,  how- 
ever, of  a  later  will,  is  not  necessarily  a  revocation  of  a  former 
will;  so  that,  where  the  later  will  has  been  lost  or  destroyed,  and 
its  provisions  cannot  be  ascertained,  the  mere  fact  that  such  a  will 
was  duly  executed  is  not  a  ground  for  refusing  probate  of  a  for- 
mer will.®^  When  it  clearly  appears,  however,  that  a  subsequent 
will,  duly  executed,  contained  a  revocation  clause,  though  the  will 
itself  cannot  be  found,®^  probate  will  be  refused.  But  where  the 
second  of  two  successive  wills,  differing  in  the  disposition  of  prop- 
erty, is  refused  probate  for  want  of  testamentary  capacity,  it  is 
inoperative  to  revoke  the  prior  will.*'^ 

§  224.  Burning,  tearing,  obliterating,  etc.,  of  will Eevocation 

of  a  will  may  be  accomplished  by  burning,  tearing,  canceling, 
obliterating  or  destroying  the  instrument  itself  with  the  intent  of 
revoking  the  same,  in  the  manner  provided  in  the  statute.  It  is 
only  when  the  act  is  done  by  another  person  that  the  fact  of  injury 
or  destruction,  together  vpith  the  direction  and  consent  of  the 
testator,  are  to  be  proved  by  at  least  two  vsritnesses.®^  The  revo- 
cation by  destruction  or  cancellation  must  extend  to  the  whole 
will  and  not  to  a  part  of  it  only ;  and,  if  done  by  another,  must  be 
in  the  presence  of  the  testator.®^  Where  a  will  is  found  among 
the  testator's  papers  with  his  signature  and  the  name  of  the  prin- 
cipal legatee  partially  obliterated,  there  is  a  presumption  of  revo- 
cation by  cancellation.™  In  order  to  constitute  revocation,  com- 
plete destruction  or  cancellation  of  the  will  is  not  necessary. 
Tearing  the  vpill  into  several  fragments  is  sufScient,  although  the 
fragments  are  capable  of  being  restored.''^^     But  revocation  of  a 

M  Barlow  v.  Coffin,  24  How.  Pr.  54.    App.  Div.  403;    78   N.  Y.   Supp.  29.) 

65  Nelson  v.  McGiffert,  3  Barb.  Cli.  See,  also.  Matter  of  Stickney,  161 
158;    Matter    of    Williams,    34    Misc.    N.  Y.  42. 

748 ;  70  N.  Y.  Supp.  1055.     See  Pinck-  67  Matter   of   Goldatioker,    123   App. 

ney's   Estate,    1   Tuck.   436;    Clark  v.  Div.  474. 

Kingsley,  37  Hun,  246.  68  Timon  v.  Claffy,  45  Barb.  438. 

66  Moore  v.  Griswold,  1  Redf.  388;  69  Matter  of  Hughes,  61  Misc.  207. 
Matter  of  Myers,  28  Misc.  359;  59  TO  Clark's  Will,  1  Tuck.  445.  See 
N.  Y.  Supp.  908;  Matter  of  Forbes,  Matter  of  Alger,  38  Misc.  143;  77 
24  id.  841;  Matter  of  Barnes,  70  App.  N.  Y.  Supp.  166;  Matter  of  Miller,  51 
Div.   523;   75  N.  Y.   Supp.  373.     And  Mise.   156.     See  note  80,  post. 

see  Bloomer  v.  Bloomer,  2  Bradf.  339.  71  Sweet    v.     Sweet,     1     Redf.    451. 

But  the  mere  declarations  of  the  testa-  Compare  Matter  of  Forman,  54  Barb, 

tor    that    such    later    will     (not    pro-  274.     But  where   a  will   was   writteii 

duced)    revoked  the   prior   one,  is   in-  on     two    separate     sheets     of    paper, 

sufficient   evidence   of   its   contents   so  originally  being  one  sheet  of  legal  cap, 

as   to    comply  with   the    rule   that   a  one  of  which  contained  the  disposing 

former  will  cannot  be  revoked  except  part  and  the  other  the  signature  and 

by    another   writing    "  declaring   such  attestation     clause,     proved     to    have 

revocation."       (Matter    of    Dake,    75  been  duly  executed,  found  in  the  desk 
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particular  provision  or  clause  of  the  will  cannot  Le  effected  by 
merely  canceling  or  erasing  such  clause,  or  making  interlinea- 
tions which  change  its  character.'^-  If  a  particular  clause  is  can- 
celed or  altered,  the  will  should  be  reacknowledged,  to  give  effect 
to  the  change.  In  case  of  an  unattested  interlineation,  erasure 
or  other  alteration  either  by  the  testator  or  a  stranger,  after  the 
execution  of  the  instrument,  the  court  will  disregard  the  change, 
and  probate  the  will  according  to  its  original  language. ^^  A  ques- 
tion is  always  likely  to  arise  whether  an  erasure  or  interpolation 
was  made  before  or  after  the  execution  of  the  instrument.  The 
rule  is  that,  in  the  absence  of  suspicious  circumstances,  no  pre- 
sumption arises  that  an  interlineation  or  erasure,  fair  upon  its 
face  and  entirely  unexplained,  was  fraudulently  made  after  the 
will  was  executed.''*  But  material  alterations  will  not  be  presumed 
to  have  been  made  prior  to  execution,''^  and  in  the  absence  of 
direct  evidence  as  to  when  the  cutting,  tearing,  or  the  obliteration 

of  the  scrivener  v/ho  drew  it,  but  with  record    by    substituting    the    original 

the  separation  unexplained,  in  which  for  the  altered  form  of  the  will  was 

was  also  found  a  memorandum  signed  granted.     Compare  Dyer  v.  Erving,  2 

by  the  testatrix  but  not  duly  executed  Dem.    160;    Matter    of    Stickney,    41 

as  a  will,  for   a   different  disposition  Misc.  70;  83  N.  Y.  Supp.  650;  Matter 

of   the   property.      Held   not   to    have  of    Gibson,    128    App.    Div.    769.      In 

been   revoked,    and   to   be    entitled    to  Stevens    v.    Stevens     (6    Dem.    262), 

probate.     (Matter  of  Ackels,  23  Misc.  the   testatrix,   after    the   execution   of 

321;  52  N.  Y.  Supp.  246.)  a  will,  desired  to  make  certain  further 

TSLoveU  V.  Quitman,  88  N.  Y.  377;  bequests   which  were  inserted  by   the 

Quinn  v.  Quinn,  1  Sup.  Ct.   (T.  &  C.)  draughtsman,    there    being   no    re-exe- 

437;  Matter  of  Prescott,  4  Redf.  179;  cution    or    republication.      Held,   that 

Clark  V.  Smith,  34   Barb.  140;   Gugel  the  instrument  should  be  admitted  as 

V.  Vollmer,  1  Dem.  484.     So  far  as  it  executed  and  without  the  interpolated 

holds  otherwise, "  the  case  of  McPher-  clause.     In  Matter  of  Westbrook    ( 44 

son  V.  Clark,  3  Bradf.  92,  is  overruled.  Misc.  339;  89  N.  Y.  Supp.  862),  after 

73  Matter    of    Wilcox,    46    St.    Rep.  the  will  was  executed,   the  first  sub- 

877 ;   Matter  of  Carver,  3  Misc.  567 ;  division  thereof  was  cut  out,  and  the 

23  N.  Y.  Supp.  753;  Matter  of  Lang,  edges  of  the  rest  of  the  will  were  fas- 

9  Misc.  521;  30  N.  Y.  Supp.  388;  Mat-  tened  .together   by    a   piece    of    paper 

ter  of  Kissam,  59  Misc.  307;   Matter  pasted   on   them.     The   piece   cut  out 

of    Ackerman,     129    App.    Div.    584;  could   not    be    found.      The    scrivener 

Matter    of    Gartland,    60    Misc.    31;  and    a    subscribing    witness    testified 

Matter    of    Johnson,    60    Misc.    277 ;  to  the  substance  of  the  missing  clause. 

Matter  of  Eaisbeck,  52  Misc.  279.     In  Held,  that  the  will  would  be  admitted 

Quinn  v.  Quinn   (supra),  the  testator,  to  probate,  the  evidence  not  showing 

after  he  had  executed  his  will,  made,  destruction  or  revocation  thereof. 

in   his   own   handwriting,   various   al-  74  So    held,    admitting   the    will    to 

terations,   erasing  some  legacies  alto-  probate,     where     testator's     signature 

gether,    and    changing    the    names    of  had  been   obliterated,   then   rewritten, 

some  of  the  legatees.    He  also  changed  (Matter  of  Wood,   32  St.   Rep.  286.) 

one  of  the  executors.     Held,  that  the  See  Matter  of  Tighe,  24  Misc.  459 ;  53 

will  as  originally  executed  should  be  N.   Y.   Supp.   718;    Matter  of   Dw'yer, 

upheld.      In    Wetmore    v.    Carryl    (5  29  id.  382;  61  N.  Y.  Supp.  903 ;  Cross- 

Eedf.  544),  the  will  had  been  admit-  man  v.  Crossman,  95  N.  Y.  145. 

ted    to    probate    and    recorded    as    al-  75  Matter  of  Barber,   92  Huii,  489; 

tered.     An  application  to  change  the  37  N.  Y.  Supp.  235. 
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and  inte'-lineations  were  made,  circumstances  may  be  sufficient  to 
justify  an  inference  that  they  were  done  before,  and  not  after, 
the  execution  of  the  will.''® 

§  225.  Intent  to  revoke. —  To  effect  a  revocation  by  destruction 
or  cancellation  of  the  instrument,  it  is  essential  that  there  should 
be  an  intention,  as  well  as  a  physical  act;  the  mere  act  of  cancel- 
ing a  will  is  not  a  revocation,  unless  it  be  done  animo  revocandi.'''' 
But  a  mere  intention  to  revoke,  however  strongly  declared,  is  of 
no  effect  unless  carried  out  by  some  act  amounting  to  a  cancella- 
tion or  revocation.'^  The  act,  however,  being  done,  the  inten- 
tion may  be  inferred  from  the  circumstances  attending  the  act. 
Thus,  the  fact  that  the  instrument  was  last  seen  in  the  decedent's 
possession,  but  could  not  be  found,  upon  due  search,  after  his 
death,  raises  a  presumption  of  intended  revocation  by  destruc- 
tion;''^ and  there  is  a  like  presumption  where  it  was  found  in  his 
drawer  with  his  signature  canceled.^"     But  such  a  presumption 


76  Matter  of  Homes,  32  St.  Rep. 
S02;  Matter  of  Potter,  33  id.  936; 
12  ]Sr.  Y.  Supp.  105;  Matter  of  Carver, 
23  id.  7.53;  Matter  of  Voorhees, '  6 
Dem.  162;  Matter  of  Barber,  supra. 
Interlineations  need  not  be  noted  at 
the  foot  of  tlie  instrument,  if  the 
place  where  they  should  appear  is 
clearly  designated.  (Matter  of  Whit- 
ney, 90  Hun,  138;  35  N.  Y.  Supp. 
798;  rev'd  on  other  gi-ounds  in  153 
N.  Y.  259.) 

77  Jackson  v.  Holloway,  7  Johns. 
394;  Jackson  v.  Potter,  9  id.  312; 
Sweet  V.  Sweet,  1  Kedf.  451;  Smith 
-V.  Wait,  4  Barb.  28. 

7S  Clark  v.  Smith,  34  Barb.  140; 
Matter  of  Evans,  113  App.  Div.  373; 
88  N.  Y.  Supp.  1042.  In  the  last  case 
a  testatrix  had  directed  her  brother, 
who  was  the  custodian  of  her  will  and 
a  beneficiary  thereunder,  to  produce 
it  and  destroy  it,  and  he  falsely  in- 
formed her  that  he  had  destroyed  it; 
held,  that  there  was  no  revocation 
and  the  instrument  should  be  admit- 
ted to  probate. 

79Id!ey  v.  Bowen,  11  Wend.  227; 
Bulklev  V.  Redmond,  2  Bradf.  281; 
Holland  v.  Ferris,  id.  334;  Betts  v. 
Jackson,  6  Wend.  173;  Matter  of 
Iv^ichols,  40  Hun,  387;  Matter  of  Ken- 
nedy, 53  App.  Div.  105;  65  N.  Y. 
Supp.  879;  aflf'd,  167  N.  Y.  1G3;  Hard 
V.  Ashlev,  88  Hun,  103;  34  N.  Y. 
Supp.    583;    Collyer    v.    CoUyer,    110 


N.  Y.  486;  Matter  of  Wear,  131  App. 
Div.  875. 

80  Clark's  Estate,  1  Tuck.  445; 
Matter  of  Philip,  46  St.  Eep.  356; 
19  X.  Y.  Supp.  13.  In  Matter  of 
Hopkins  (73  App.  Div.  559;  77  N.  Y. 
Supp.  178),  it  was  held  that  the  mere 
fact  that  canceling  marks  appeai'ed 
upon  the  signature  to  a  will  offered 
for  probate  was  not  sufficient  to  au- 
thorize the  inference  that  such  marks 
were  made  by  the  testator  so  as  to 
require  the  rejection  of  the  instru- 
ment as  having  been  revoked,  where 
there  was  no  other  evidence  of  an  in- 
tention to  revoke,  and  the  will  had 
been  formally  executed  ten  years  pre- 
vious to  the  testator's  death  and  was 
found  some  days  after  his  death  in  a 
drawer  of  a  desk  which  he  had  been 
accustomed  to  use,  but  had  not  been 
found  upon  a  thorough  search  made 
about  two  hours  previously.  This 
case  was  reversed  in  172  N.  Y.  360, 
for  errors  in  admission  of  evidence. 
It  came  before  the  Appellate  Division 
again  in  97  App.  Div.  126,  where  it 
was  said  that  before  a  presumption 
of  revocation  could  be  raised,  it  must 
be  shown  that  the  will,  when  found 
in  the  testator's  desk,  was  there  found 
with  the  signature  canceled.  Upon 
a  subsequent  appeal  the  same  court 
(109  App.  Div.  861)  declared  that 
the  facts  showed  an  irresistible  con- 
clusion that  the  instrument  had  been 
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is  entirely  overcome  when  it  appears  that,  upon  its  execution,  the 
will  was  deposited  by  testator  with  a  custodian,  and  that  the  tes- 
tator did  not  thereafter  have  it  in  his  possession,  or  have  access 
to  it.^^  Since  an  animxis  revocandi  is  essential,  it  must  be  shown, 
that  the  testator  was  of  sound  mind,  and  that  the  act  of  destruc- 
tion was  done  freely,  and  not  under  undue  influence.  It  must 
appear  that  the  testator  had,  at  the  time  of  the  act  of  destruction,, 
sufficient  capacity  to  understand  the  nature  and  effect  of  the  act,. 
and  performed  it,  or  directed  it  to  be  performed,  freely  and  vol- 
untarily, with  the  intent  to  effect  a  revooation.^^  "  Upon  a  ques- 
tion of  revocation,  no  declarations  of  the  testator  are  admissible, 
except  such  as  accompany  the  act  by  which  the  will  is  revoked; 
such  declarations  being  received  as  part  of  the  res  gestae,  and  for 
the  purpose  of  showing  the  intent  of  the  act."  ^^ 

§  226.  Effect  of  revocation  of  will  upon  codicil The  destruc- 
tion or  mutilation  of  a  will  is  not  necessarily  a  revocation  of  a 
codicil,  if  the  latter  is  so  independent  of,  and  unconnected  with, 
the  will  that,  under  the  circumstances,  it  solely  expresses  the  tes- 
tator's testamentary  intentions.**  But  the  general  rule  is  that  a 
codicil  is,  prima  facie,  dependent  on  the  will,  and  that  the  destruc- 
tion of  the  will  is  an  implied  revocation  of  the  codicil. 

§  227.  Revocation  implied  from  change  of  property A  total  or 

partial  revocation  may  be  effected  indirectly  or  impliedly,  as  by  a 
change  in  the  condition  of  the  property  devised,  or  in  the  devisor's 

in  the  possession  of  some  hostile  per-  of    any    cliange    of    purpose,    or    any 

son   who    had   canceled   the   testator's  ground  for  it,  after   the  testator  has. 

signature.    An  appeal  to  the  Court  of  shown  signs  of  breaking  up  mentally. 

Appeals   was  dismissed  in   185  N.   Y.  the   revocation   may   be   attributed  to- 

542.      In   the   same   ease    (172   N.   Y.  delusion.      (Miller  v.  White,   5    Redf. 

360;  65  N.  E.  Rep.   173)    it  was  also  320.)      In    Matter    of    De    Groot    (18 

held    that   an   expert   in   handwriting  Civ.  Proc.  Rep.  102),  testimony  as  to. 

could  not  testify  that  such  marks  were  the  destruction  of  a  will  in  the  life- 

not    made    by    the    same    person   who  time  of  the  testatrix  was  considered, 

wrote  the  signature  to  the  will,  from  and  destruction  held  to  be  without  her 

an    examination    of    the   signature   of  direction  or   consent,   and  fraudulent, 

testator    appearing    in    the    will,    as  and    the    same    admitted    to    probate: 

such  marks  were  not  writings,  within  upon    proof    of    the    contents   thereof. 

L.    1880,   c.    36,   and  L.   1888,  c.   555,  See,  as  to  proof  of  lost  or  destroyed 

permitting  the  comparison  of  writings  wills,  §  234,  post. 

by  experts.  83  Per     Selden,     J.,     Waterman     v. 

81  Schultz  v.  Sohultz,  35  N.  Y.  653.  Whitney,    11    N.   Y.    157 ;    Matter    of 

82Idley  v.   Bowen,    11    W-end.    227;  Hopkins,  35  Misc.  702;  aflf'd,  73  App. 

Smith  v.  Wait,  4  Barb.  28;  Matter  of  Div.   559;    rev'd  on  other  grounds  in 

Forman.  54  id.  274;  Voorhis  v.  Voor-  172    N.    Y.    360     (see    n.    80,    ante); 

his,   50   id.   119;   Matter  of  Waldron,  Matter    of    Burbank,    104    App.    Div. 

19  Misc.  333;  44  N.  Y.  Supp.  353.  312;  aflf'd,  185  N.  Y.  559. 

Where   a  will  is  made   in  a  sound  84  Wms.    on   Exrs.    126;    Matter  of 

etate    of    mind,    and    is    subsequently  Day,  1  Bradf.  476. 
revoked  without  the  slightest  evidence 
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interest  in  it,  such  revocation  being  deduced  from  the  facts  of 
each  case,  under  familiar  rules  of  law.  Accordingly,  where  a 
testator,  having  devised  or  bequeathed  specific  property,  after- 
ward in  his  lifetime  sells  or  otherwise  absolutely  disposes  of  the 
same  property,  this  amounts  to  a  revocation  of  such  devise  or 
legacy,*^  to  the  extent  that  he  has  divested  himself  of  the  property 
devised  or  bequeathed.**  Where  the  testator  does  not  lulioUy 
divest  himself  of  his  interest  in  the  property,  but  retains  any  por- 
tion thereof,  as,  e.  g.,  a  life  estate  in  lands  devised,  or  reserves 
rent  and  a  right  of  re-entry,*^  this  does  not  work  a  revocation. 
In  regard  to  such  revocations,  the  common  law  has,  in  most  cases, 
been  declared  or  modified  by  the  statute.  A  mere  agreement  to 
convey  is  not  a  revocation,  but  the  property  passes  by  the  devise 
or  bequest,  subject  to  the  same  remedies  for  a  specific  perform- 
ance or  otherwise,  against  the  devisees  or  legatees,  as  might  be 
had  by  law  against  the  heirs  of  the  testator,  or  his  next  of  kin,  if 
the  same  had  descended  to  them.*®  In  the  same  way,  a  charge 
or  incumbrance  upon  any  real  or  personal  estate,  for  the  purpose 
of  securing  the  payment  of  money,  or  the  performance  of  any 
covenant,  is  not  a  revocation  of  any  will  relating  to  the  same 
estate,  previously  executed;  but  the  devises  and  legacies  therein 
contained,  pass  and  take  effect  subject  to  such  charge  or  incum- 
brance.*" Nor  is  any  act  of  a  testator,  by  which  his  interest  in 
property  is  altered,  but  not  wholly  divested,  to  be  deemed  a  revo- 
cation of  a  previous  devise  or  bequest  of  such  property;  but  the 
devise  or  bequest  gives  to  the  devisee  or  legatee  the  actual  estate 
or  interest  of  the  testator,  which  would  otherwise  descend  to  his 

85  Livingston  v.  Livingston,  3  Johns.  Ch.   258;   Brown  v.  Brown,   16  Barb. 

Ch.   148;   Minnse  v.   Cox,   5   id.   441;  569.     As   to  effect  of   devise  of  land 

Walton  v.  Walton,  7  id.  258 ;  Herring-  contracted  to  be  sold,  see  McCarty  v. 

ton  V.  Budd,  5  Den.  321 ;  Ametrano  v.  Myers.  5  Hun,  83. 

Downs,  170  N.  Y.  388;  63  N.  E.  Kep.  '88  Cons.    L.    1909,    c.    18,    §    37     (2 

340;  McNaughton  v.  McNaughton,  34  R.   S.   64,   §  45).     And  see  Knight  v. 

jSr.  y.  201;  Adams  v.  Winne,  7  Paige,  Weather-nax,  7  Paige,  182;  Walton  v. 

97;    Beck    v.    McGillis,    9    Barb.    35;  Walton,    7    Johns.    Ch.    258;    Gaines 

Brown  v.  Brown,  16  id.  569;  Barstow  v.  Winthrop,  .2   Edw.   571;    Roome  v. 

V.   Goodwin,   2   Bradf.    413;    Nottbeck  Philips,   27   N.   Y.   357,   364;    Guelieh 

V.  Wilks,   4  Abb.  Pr.  315;   Gilbert  v.  v.   Clark,   3  Sup.  Ct.    (T.  &  C.)    315; 

Gilbert,   9   Barb.   532;    Arthur  v.  Ar-  Nutzhorn  v.  Sittig,  34  Misc.   486;   70 

thur,  10  id.  9;   Hoffman  v.  Steubing,  N.   Y.  Supp.   287;    Williams   v.   Had- 

49  Misc.  157.  dock,   78   Hun,   429;    29   N.   Y.   Supp. 

seVreeland  v.  McClelland,   1   Bradf.  199;    aff'd,    145   N.   Y.    144;    Holly  v. 

393.  Hirsch,   135   N.   Y.   590;    49    St.   Rep. 

STHerrington  v.  Budd,  5  Den.  321.  14. 

See    Vandemark    v.    Vandemark,    26  89  Cons.    L.    1909,    c.    18,    §    38     (2 

Barb.  416.     As  to  restoration  of   the  R.  S.  65,  §  46).    And  see  Vandemark 

devise,    upon    a    reconveyance    of    the  v.  Vandemark,  26  Barb.  416. 
land,  see  Walton  v.  Walton,  7  Johns. 
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heirs,  or  pass  to  his  next  of  kin ;  unless,  in  the  instrument  by  which 
such  alteration  is  made,  the  intention  is  declared  that  it  shall 
operate  as  a  revocation  of  such  pr^ious  devise  or  bequest.""  But 
if  the  provisions  of  the  instrument  by  which  such  alteration  is 
made  are  wholly  inconsistent  with  the  terms  and  nature  of  the 
previous  devise  or  bequest,  the  instrument  operates  as  a  revoca- 
tion thereof,  unless  such  provisions  depend  on  a  condition  or  con- 
'  tingency,  and  such  condition  is  not  performed,  or  such  contin- 
gency does  not  happen.®^ 

§  228.  Subsequent  marriage. —  The  common-law  rule  that  the 
marriage  of  a  ivoman  operated  as  an  absolute  revocation  of  her 
prior  will  was  made  a  part  of  the  statute  law  of  this  State  by  the 
Eevised  Statutes.^^  And  this  provision  was  not  repealed  by  impli- 
cation by  the  several  Married  Women's  Acts,  but  is  still  in  force.®* 
Notwithstanding  these  acts  (which  confer  testamentary  capacity 
upon  married  women)  there  is  sufficient  reason  for  the  continuance 
of  the  rule  in  the  changed  relations  of  the  woman  by  her  marriage. 
Her  new  status  as  wife  induces  the  presumption  of  a  new  testa- 
mentary intention  and  demands  a  new  testamentary  act.  Hence 
the  unmarried  woman  of  the  statute  is  the  woman  who  is  not  in  a 
^  state  of  marriage,  e.  g.,  a  widow.®*  But  a  will  executed  by  a 
married  woman  is  not  revoked  by  the  death  of  her  husband  and 
her  subsequent  remarriage,®^  nor  by  a  marriage  following  a  di- 
vorce.®^ After  her  marriage,  the  testatrix  may  republish  her  will 
made  before  marriage,  with  the  same  effect  as  if  re-executed  after 

fi7 

marriage. 

90  Cons.  L.  190n,  c.  18,  §  39  {2  11.  S.  afterward  married,  whereby  the  will 
65,  §  47)  :  Burnham  v.  Comfort,  108  was  revoked.  Thereafter  she  duly 
N.   y.   535.  executed  a  codicil  referring  to  and  de- 

91  Cons.  L.  1909,  c.  18,  §  40  (2R.  S.  scribing  her  said  will  and  containing 
65,  §48);  Ludlum  v.  Otis,  15  Hun,  the  following  clause:  "I  do  hereby 
410.  republish,     reaffirm,     and     adopt     the 

92  2  R.  S.  64,  §  44.  aforegoing    said     instrument     as    my 

93  Cons.  L.  1909,  c.  18,  §36;  Brown  present  will,  in  like  manner  as  if  so 
V.  Clark,  77  K.  Y.  369;  Loomis  v.  executed  by  me,  but  modified  pursu- 
Loomis,  51  Barb.  257;  .Lathrop  v.  ant  to  this  codicil,  which,  in  connec- 
Dunlop,  6  Sup.  Ct.  (T.  &  C.)  512;  tion  with  an  amendment  of  my  said 
Matter  of  Mann,  51  Misc.  315.  See  will,  I  now  publish  and  declare  to- 
McMahon  v.  Allen,  4  E.  D.  Smith,  gether  as  constituting  my  last  will 
519.  and  testament."    The  will  was  present 

94  Matter  of  Kaufman,  131  N.  Y.  when  the  codicil  was  executed,  and 
620;  43  St.  Rep.  282;  Croner  v.  Cow-  the  testatrix,  at  the  time,  declared 
drey,  139  N.  Y.  471;  54  St.  Rep.  728.  the  instrument  executed  to  be  a  codicil 

95  Matter  of  McLarney,  153  N.  Y.  to  her  last  will  and  testament,  and  a 
416;    47   N.    E.   Rep.   817.  reaffirmation  of  the  latter.     Held,  that 

90  Matter   of   Burton,   4   Misc.   512.    the  effect  was   to   republish  the  will, 

97  Brown  v.   Clark,  supra.     In  that    which,    with    the    codicil,    constituted 

case  a  single  woman  made  a  will  and   the  testatrix's  last  will  and  testament.. 
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In  the  case  of  a  man,  who  has  disposed  of  his  whole  estate  by 
will,  his  subsequent  marriage  does  not  operate  to  revoke  such  will 
except  he  has  issue  of  such  marriage,  born  either  in  his  lifetime 
or  after  his  death,  and  the  wife  or  issue  of  such  marriage  shall  be 
living  at  his  death,  unless  provision  is  made  for  such  issue  by 
some  settlement,  or  unless  such  issue  be  provided  for  in  the  will, 
or  in  such  way  mentioned  therein  as  to  show  an  intention  not  to 
make  such  provision.®*  No  other  evidence  to  rebut  the  presump- 
tion of  such  revocation  can  be  received. ®® 

§  229.  Subsequent  birth  of  child —  It  is  further  provided,  that 
whenever  a  testator  shall  have  a  child  born  after  the  making  of  a 
last  will,  either  in  the  lifetime  or  after  the  death  of  such  testator, 
and  shall  die  leaving  such  child,  so  after-born,  unprovided  for  by 
any  settlement,  and  neither  provided  for,  nor  in  any  way  men- 
tioned, in  such  will,  every  such  child  shall  succeed  to  the  same 
portion  of  such  parent's  real  and  personal  estate  as  would  have 
descended  or  been  distributed  to  such  child  if  such  parent  had 
died  intestate,  and  shall  be  entitled  to  recover  the  same  portion 
from  the  devisees  and  legatees,  in  proportion  to,  and  out  of,  the 
parts  devised  and  bequeathed  to  them  by  such  will.^  The 
statute,  it  will  be  observed,  says  parent,  thus  including  mother  as 

98  Cons.  L.  1909,  c.  18,  §35  (2  R.  S.  he  began  illicit  intercourse  with  a 
64,  §  43 ) .  See  Matter  of  Del  Greno-  woman  who  afterward  became  his 
vese,  56  Misc.  418.  The  statute  applies,  wife,  and  he  gave  her  a  house,  but 
although  one  of  the  legacies,  contained  did  not  live  with  her  before  the  codl- 
in  the  will,  lapses,  and  the  will  for  cil  was  made  or  then  hold  her  out  as 
that  reason  does  not  dispose  of  the  his  wife.  Held,  that  at  the  date  of 
testator's  whole  estate.  (Matter  of  the  codicil  the  parties  had  not  passed 
Rossignot,  50  Misc.  231 ;  100  N.  Y.  from  a  state  of  illicit  intercourse  to 
Supp.  623.)  that  of   marriage,    and   the   will  was 

99  It  was  held,  before  the  Revised  revoked  by  the  subsequent  marriage 
Statutes,  that  marriage  and  birth  of  of  the  testator  and  birth  of  issue, 
a  child  might  amount  to  an  implied  (Matter  of  Gall,  31  St.  Rep.  954;  9 
revocation,  and  that  such  revocations  N.  Y.  Supp.  466;  aff'd,  10  id.  661; 
were  not  within  the  Statute  of  Frauds.  32  St.  Rep.  695.) 

(Brush  V.  Wilkins,  4  Johns.  Ch.  506;  1  Cons.    L.    1909,    c.    18,    §§    26,    28 

Sherry  v.  Lozier,  1  Bradf.  437.)      See  (2    R.    S.    65,    §    49,    as    amended   L. 

Bloomer  v.  Bloomer,  2  id.  339.  1869,  c.  22,   §   1).     See  also   Co.  Civ. 

The  presumption  of  intent  to  revoke  Proc,  §  1868,  and  §  762  post.     Where 

a  will  arising   from  subsequent  mar-  the  testator,  after  giving  the  residue 

riage  and  birth  of  issue,  is  considered  of    his    estate   in   trust    for   his   wife 

in  Havens  v.  Van  Denburgh,   1   Den.  during?   life,    made    the    disposal,    "  I 

27.  give  the  reversion  of  all  said  residue 

A    will   made   in   ignorance   of   the  and  remainder "     *     *     *     "to  those 

existence  of  a  living  child  is  not  re-  persons  who,  if  my  death  occurred  at 

voked,   even   at  common  law,   by   the  the  time  of  her  death,  would  then  be 

discovery  of  its  existence.     (Ordish  v.  my  heirs-at-law  by  blood,"  and  a  son 

McDermott,  2  Redf.  460.)  was  born  in  his  lifetime  after  the  exe- 

Testator  made  a  will  in   1883,  and  cution    of   the   will, —  Held,   that   the 

a  codicil  in  1884.    In  the  former  year  son  took  under  the  will  and  was  not 
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well  as  father.^  It  has  no  application,  however,  to  an  adopted 
child.^  The  birth  of  a  post-testamentary  child  is,  however,  no 
ground  for  refusing  probate.* 

§  230.  Revocation  of  subsequent  will. —  Where  a  subsequent  will 
affects  one  previously  made  (which,  as  has  been  seen  above,  is  not 
always  the  case),  the  revocation  of  the  later  will  does  not  revive 
the  first,  unless  it  appears,  by  the  terms  of  the  revocation,  that  it 
was  the  testator's  intention  to  revive  his  first  will  f  or  unless 
after  such  revocation,  he  duly  republishes  his  first  will.® 


entitled  to  a  distributive  share  of  the 
estate,  as  if  liis  father  had  died  in- 
testate, as  a  child  "  unprovided  for  by 
any  settlement,  and  neither  provided 
for  nor  in  any  way  mentioned  in 
such  will,"  within  2  R.  S.  65,  §  49. 
(Minot  V.  Minot,  17  App.  Div.  521; 
45  N.  Y.  Supp.  554.)  Where  testa- 
tor, at  the  execution  of  his  will,  had 
no  children,  and,  upon  the  birth  of 
his  first  born,  executed  a  codicil  by 
which  he  left  a  legacy  to  the  child 
(who  predeceased  him),  and  provided 
that  "  in  the  event  of  the  death  of 
myself,  wife  and  child  or  children  at 
one  and  the  same  time,  through  some 
accident  or  otherwise,  I  direct  my 
executors  to  give  to  each  and  every 
one  of  my  legatees  double  the  amounts 
each  and  every  one  would  have  re- 
ceived under  natural  circumstances," 
two  children  born  after  the  execution 
of  the  codicil  and  who  survived  the 
testator,  were  not  "  mentioned " 
therein,  within  the  meaning  of  the 
statute.  (Tavshanjian  v.  Abbott,  130 
App.  Div.  86.3.)  See  Udell  v.  Stearns, 
125  App.  Div.  196;  Stachelberg  v. 
Stachelberg,  124  App.  Div.  232; 
aff'd,  192  N.  Y.  576;  Wormser  v.  Croce, 
120  App.  Div.  287  ;  aff'd,  192  N.  Y.  576. 

2  The  amendment  of  1869  consisted 
of  substituting  the  word  parent  for 
father;  thus  rendering  obsolete  the 
case  of  Cotheal  v.  Cotheal  (40  N.  Y. 
405),  which  held  that  under  the  orig- 
inal statute  the  will  of  a  married 
woman  was  not  revoked  by  the  sub- 
sequent birth  of  children  who  sur- 
vived her.  See  Plummer  v.  Murray, 
51  Barb.  201;  Smith  v.  Robertson, 
24  Hun,  210. 

3  Matter  of  Gregory,  15  Misc.  407; 
37  N.  Y.  Supp.  925. 

4  Matter  of  Bunce,  6  Dem.  278; 
Matter  of  Huiell,  id.  352;  Matter  of 
Murphy,  144  N.  Y.  557;  64  St.  Rep. 
249;  Luce  v.  Burchard,  78  Hun,  537; 
29  N.  Y.  Supp.  215. 


5  Matter  of  Wear,  131  App.  Div. 
875.  In  Matter  of  Campbell  (170 
N.  Y.  84;  62  N.  E.  Rep.  1070),  testa- 
trix executed  a  will  in  1897.  In  1899 
another  will  was  executed,  and  in 
1900  an  instrument  was  executed 
which  declared  itself  to  be  a  codicil 
to  the  last  will  of  testatrix,  "  which 
will  bears  date  July  6,  1897."  The 
will  of  1899  modified  the  provisions  of 
the  will  of  1897  in  respect  to  certain 
legacies.  Each  of  the  wills  was  exe- 
cuted with  the  requisite  statutory 
formalities,  and  contained  the  usual 
revocation  clause.  The  codicil  modi- 
fied some  provisions  of  the  will  of 
1897,  revoked  others,  and  added  some 
legacies.  Held,  that  the  effect  of  the 
codicil  was  to  republish  the  earlier 
will  as  of  the  date  of  the  codicil,  and 
to  revoke  the  intermediate  will. 

Where,  however,  a  codicil  is  written 
partly  upon  the  will  itself,  modifies 
it  only  in  a  few  particulars  and  its 
provisions  are  inseparably  blended 
with  those  of  the  will,  and  it  appears 
that  testator  had  had  trouble  with  a 
brother  who  was  named  as  executor 
of  the  will,  which  resulted  in  changes 
in  his  estate,  creating  inequalities  in 
the  devises  made,  an  erasure  of  the 
signature  to  the  codicil  will  be  held 
to  revoke  the  will  as  well  as  the  codi- 
cil. (Matter  of  Brookman,  11  Misc. 
675;  33  N.  Y.  Supp.  575.) 

Revocation  of  probate  of  a  will  as 
to  personalty,  by  the  surrogate, — Held 
to  abrogate,  at  least  as  to  personalty, 
a  revocation  clause  therein,  so  as  to 
make  it  inoperative  as  against  the 
probate  of  a  prior  valid  will.  (Mat- 
ter of  Miller,  28  Misc.  373;  59  N.  Y. 
Supp.   978.) 

6  Cons.  L.  1909,  e.  18,  §  41  (2R.  S. 
66,  §  53)  ;  Matter  of  Barnes,  70  App. 
Div.  523;  75  N.  y.  Supp.  373.  A 
will  expressly  revoked  by  the  terms 
of  a  subsequent  will,  afterward  de- 
stroyed by  the  testator,  is  not  repub- 
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AETICLE  FIFTH. 

CODICILS  AND  INSTRUMENTS  ANNEXED  TO  WILLS. 

§  231.  Execution  and  effect  of  codicil A  codicil  is  defined  to  be 

a  supplement  or  an  addition  to  a  will,  or  an  explanation  or  alter- 
ation of  the  former  dispositions  of  the  testator,  and  is  to  be  taken 
as  a  part  of  the  will,  all  making  but  one  testament.  Except 
where  a  contrary  intent  is  expressed  or  shown,  the  effect  of  the 
codicil  is  to  bring  down  the  date  of  the  will  to  the  date  of  the 
codicil,  making  the  will  speak  as  of  that  date,  unless  the  effect  of 
the  change  of  date  is  to  alter  the  meaning  of  the  will.'''  The  exe- 
cution of  a  codicil  amounts  to  a  republication  of  the  will  to  which 
it  refers  unless  a  contrary  intention  appears  on  the  face  of  the 
paper,^  and  may  effect  the  revival  of  a  prior  properly  attested 

lished  so  as  to  become  a  valid  will,  by  that,  "  In  the  event  that  my  said  hus- 

the   testator's   declaration   to    persons  band  shall  not  survive  me  or  that  we 

other  than  the  subscribing  witnesses,  shall  die  at  or  about  the  same   time 

that  he  desires  the  will  first  executed  so   that   he   shall   not  have   taken   or 

to  stand  as  his  last  will  and  that  it  exercised   possession   of    the    property 

is  his  last  will.     (Matter  of  Stickney,  given  to  him  by  my  said  will,"  certain 

161  N.  Y.   42.)      To   the  same  eflfect,  legacies  should  be  paid  and  the  residu- 

Matter  of  Brewster,  72  App.  Div.  587;  ary  estate  should  go  to  brothers  and 

76  N.  Y.  Supp.  283.  a   sister,    her    intent   was   to    provide 
^  Stillwell  v.  Mellersh,  &  Eng.  L.  &  against  a  failure  of  survivorship  and 

Eq.   Ecp.    185.      See   Brown  v.   Clark,  the   death   of    her    husband   within   a 

77  N.  Y.  369,  375;  Smith  v.  Chese-  brief  interval  after  her  own;  and  tho 
brough,  176  N.  Y.  317;  68  N.  E.  Rep.  husband,  at  his  death,  five  and  one- 
625.  By  adding  a  codicil,  after  the  half  months  after  his  wife  and  before 
Revised  Statutes,  the  testator  repub-  her  will  was  probated,  was  entitled  to 
lishes  his  will,  and  subjects  its  con-  the  estate  under  the  terms  of  the 
struction,  and  the  validity  of  its  will;  and  the  provision  of  the  codicil 
trusts  and  powers,   to  those  statutes,  was    inoperative.       (Matter    of    Red- 

( Salmon    v.     Stuyvesant,     16    Wend,  mond,  50  Misc.  74.) 

321;  Root  V.  Stuyvesant,  18  id.  257.)  8  Brown   v.    Clark,    77    N.    Y.    369 

See  Langdon  v.  Astor,  16  N.  Y.  9.  Matter  of  Storms,  3  Redf .  327 ;   Caul 

A  provision  in  a  will,  modified  by  field  v.  Sullivan,  85  N.  Y.  154;  Mat' 

a  codicil,  is  to  be  read  as  though  it  ter  of  Miller,  11  App.  Div.  337;  aff'd 

had  been  written  in  conformity  with  161  N.  Y.  71;  Cook  v.  White,  43  App 

the  change.      (Simonson  v.  Elmer,  17  Div.  388;   60  N.  Y.  Supp.  153;  aff'd 

Week.    Dig.    345.)       Executors   named  167  N.   Y.   588;   Matter  of  Campbell, 

in  a.  codicil  have  the  same  powers  as  35    Misc.    572;    72    N.   Y.    Supp.    55 

those  given  to  executerfs  in  the  will,  aff'd,  67  App.  Div.  627,  170  N.  Y.  84. 

although   they    are    different    persons.  Illensworth   v.    Illensworth,    39    Mise, 

(Cushman  v.  Cushman,  116  App.  Div.  194;   79  N.   Y.   Supp.   410;    110  App, 

763;   102  N.  Y.  Supp.  258;   aff'd,  191  Div.    399.      See    Southgate    v.    Conti 

N.  Y.  505.)  nental   Trust   Co..  74  App.  Div.   150; 

Where  a  wife,  shortly  before  the  de-  77   N.  Y.   Supp.   687 ;    Farmers'  L.   & 

parture    of   herself    and    husband    for  T.    Co.    v.    Ferris,    67    App.    Div.    1; 

Europe,    executed    a    codicil,    confirm-  Mutter    of    Frankenheimer,    130    App. 

ing  a  will  by  which  she  gave  all  her  Div.  454;  aff'd,  195  N.  Y.  346. 
estate  to  him,  which  codicil  provided 
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instmment,®  which,  for  any  reason,  has  become  inoperative.^* 
The  effect  of  a  codicil  to  revoke  a  will  has  been  previously  con- 
sidered,^^ There  can  be  but  one  last  will,  but  the  testator  may 
make  any  number  of  codicils,  all  being  of  equal  force,  if  not  con- 
tradictory. It  is  not  necessary  that  the  codicil  should  be  written 
on  the  same  sheet  with  the  will,  nor  that  it  be  affixed  to  it  bodily^ 
but  to  entitle  a  codicil  to  be  proved  and  so  take  effect  as  a  part 
of  the  will,  it  must  be  executed,  published,  and  attested  with  the 
same  formalities  as  the  will  itself. -^^  The  facts  that  it  was  pre- 
sented for  probate  with  the  will,  that  evidence  was  received  with 
regard  to  it,  and  that  the  paper  was  received  by  the  surrogate  in 
connection  with  the  will  do  not  establish  it  as  a  codicil,  in  the 
absence  of  proof  of  formal  statutory  execution.-"-' 

§  232.  Propounding  codicil. —  The  Eevi&ed  Statutes  declared 
that  the  term  "  will,"  as  used  in  the  chapter  relating  to  wills, 
testaments,  etc.,  included  all  codicils  as  well  as  wills  ;^*  and  a 
provision  of  the  present  Code  is  to  the  same  effect.-^^  Where,  on 
the  probate  of  a  will,  an  alleged  codicil  is  brought  in  by  partiea 
who  are  interested,  but  who  were  not  cited,  the  proper  course  is  to 
direct  them  to  file  an  allegation  propounding  the  codicil  for  proof, 
as  a  part  of  the  pending  proceeding.-^® 

§  233.  Instruments  referred  to  in  will —  The  surrogate  can  only 
prove,  as  a  will  or  part  of  a  will,  such  instruments  as  have  been 
made  conformably  to  the  statute.  But  any  attested  testamentary 
document  in  existence  at  the  execution  of  a  will  may,  by  reference, 
be  incorporated  into,  and  become  a  part  of,  the  will,  provided  the 
reference  in  the  will  is  distinct,  and  clearly  identifies,  or  renders, 
capable  of  identification  by  the  aid  of  extrinsic  proof,  the  docu- 

9  An  insufRciently  executed  -will  can-  Barb.  209 ;  Conover  v.  Hoffman,  1 
not  be  revived  by  a  codicil  tliereto.  Abb.  Ct.  App.  Dec.  429;  Matter  of 
(Coolce  V.  Wbite,  supra;  Matter  of  Manning.  50  App.  Div.  407;  64  N.  Y. 
Emmons,  110  App.  Div.  701 ;  96  N.  Y.  Supp.  222. 

Supp.  506;  Matter  of  Car  11,  38  Misc.  12  Dack  v.  Dack,  19  Hun,  630;  Mat- 

471;  77  N.  Y.  Supp.  1036.)     Compare  ter  of  Buckwell,  N.  Y.  La-w  J.,  March 

Matter  of  Weston,  60  Misc.  279.     See  18,  1891.     See  Vogel  v.  Lehritter,  139 

§  197,  ante.  N.  Y.  223.     That  there  is  no  attesta- 

10  Cook  V.  White,  supra;  Matter  of  tion  clause  to  a  codicil  does  not  in- 
Emmons,  supra;  Matter  of  Miller,  su-  validate  it.  (Matter  of  Crane,  6S 
pra;  Brown  v.   Clark,   77  N.  Y.  369.  App.  Div.  355;    74  N.   Y.  Supp.  88.) 

11  See  §  223,  ante;  and,  in  addition  13  Burhans  v.  Haswell,  43  Barb.  424. 
to    the    cases    there    cited,    Kane    v.  14  2  K.  S.  68,  §  71. 

Astor,  9  N.  Y.  113;  5  Sandf.  467,  519;  15  Co.   Civ.   Proc,   §   2514,  subd.   4. 

Coster   V.    Coster,   3   Sandf.   Ch.   Ill;  16  Carle  v.  Underbill,  3  Bradf.  101. 

Howland  v.   Union   Theological   Sem.,  And  see  "Van  Wert  v.  Benedict,  1  id..' 

5  N.  Y.  193;  Wagstaff  v.  Loiverre,  23  114. 
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ment  to  which  reference  is  made.-'''  If,  however,  the  document 
be  not  executed  with  the  formalities  required  of  a  will,  it  cannot 
be  so  incorporated.-^*  'Entries  in  a  book,  however,  which 
are  referred  to  in  a  will,  may  become  incorporated  into  the 
latter  for  purposes  of  identification  in  order  to  enable  the  court  to 
reach  the  testator's  intention.-'*  Still,  instruments  so  incorporated 
into  a  will  are  not  proved  or  recorded  with  it.  Whether  such 
papers  have  existence  or  not,  or  whether,  the  reference  is  properly 
made,  or  the  provisions  of  the  will  are  nugatory,  has  no  effect  on 
the  question  of  probate.^"  Although  reference  may  be  made  in  a 
will  to  another  document  already  in  existence,  for  the  purpose  of 
description,  there  can  be  no  valid  disposition  except  in  the  will; 
and  a  will  cannot  reserve  the  power  to  give  by  an  instrument  not 
executed  as  a  will.^^  But  a  provision  that  advancements  or  bene- 
ficial provisions  for  persons  and  purposes  provided  for  in  the  will, 
"  if  charged  in  my  books  of  account,  shall  be  deemed  so  much  on 
account  of  the  provision  in  my  will  or  codicils  in  favor  of  such 


l7Bro-Hn  V.  Clark,  77  N.  Y.  369, 
377.     See   §§   197,  231,  ante. 

18  Matter  of  Andrews,  162  K.  Y.  1; 
Matter  of  O'Neil,  91  X.  Y.  516;  Mat- 
ter of  Conwav,  124  N.  Y.  455;  Cook 
V.  White,  43"  App.  Div.  388;  atf'd, 
167  N.  Y.  588;  Matter  of  -Wliitney, 
153  N.  Y.  259;  Matter  of  Emmons, 
110  App.  Div.  701;  Matter  of  Sand- 
erson, 9  Misc.  574.  See  Matter  of 
Fults,  42  App.  Div.  593;  59  N.  Y. 
Supp.  756. 

]OIn  Guion  v.  -Underlull  (1  Dem. 
302),  testatrix,  by  her  -will,  after  giv- 
ing one-third  of  the  residue  to  her 
executors,  in  trust,  to  apply  the  in- 
terest and  income  to  the  use  of  her 
daughter  for  life,  with  remainder 
over,  directed  "  tliat  this  distribution 
of  said  residue  of  said  property  is 
subject  to  this  provision' — that  the 
third  so  directed  to  be  invested  for 
the  benefit  of  my  daughter  is  to  6e 
charged  with  the  amount  which  shall 
he  found  on  my  books  charged  to- 
her."  Held,  that  the  amount  to  be 
deducted  from  the  daughter's  third 
must  include  the  charges  found  on 
the  books  as  of  dates  subsequent,  as 
well  as  prior,  to  the  date  of  the  will. 
See  also  Lawrence  v.  Lindsav,  68  N.  Y. 
108;  Ludlum  v.  Otis,  ].t  Hun,  410; 
Dyer  v.  Erving,  2  Dem.  160;  Webb  v. 
Day,  2  Dem.  459;  Matter  of  Robert, 
4  Dem.  185. 


20  Matter  of  Tonnele,  5  N.  Y.  Leg. 
Obs.  254;  aflF'd,  4  N.  Y.  140.  See 
Matter  of  Brand,  08  App.  Div.  225; 
73  N.  Y.  Supp.  1073;  Matter  of  Man- 
delick,  6  Misc.  71.  Where  a  paper 
propounded  for  probate  as  a,  will,  and 
duly  executed  as  such,  bequeaths  cer- 
tain articles  mentioned  in  an  unat- 
tested list,  referred  to  in  the  will  but 
not  annexed  to  it,  probate  will  not  be 
denied  to  the  duly  executed  paper  on 
the  ground  that  it  is  not  the  whole 
will  of  the  testatrix.  (Matter  of 
Reins,  59  Misc.  126.) 

21  Thompson  v.  Quimby,  2  Bradf. 
449.  Thus,  in  Locl<e  v.  Farmers'  Loan 
&  T.  Co.  (21  N.  Y.  Supp.  524;  s.  c, 
as  Locke  v.  Rings,  66  Hun,  428),  the 
will  directed  tlie  executors  to  carry 
out  the  terms  of  a  certain  deed  of 
trust-  executed  by  the  testator,  and  if 
this  could  not  he  done,  to  set  aside 
from  his  estate  a  certain  net .  income, 
and  pay  such  income  to  the  bene- 
ficiaries named  in  such  deed  of  trust, 
in  the  proportions  set  out  therein. 
Held,  that  no  trust  was  created  by 
the  -will,  because  it  disposed  of  no 
property;  and  it  received  no  support 
by  the  reference  to  the  deed  of  trust, 
because  such  deed  was  neither  authen- 
ticated according  to  the  Statute  of 
Wills,  nor  incorporated  in  the  will. 
See  Matter  of  Sanderson,  9  Misc.  574. 
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persons  or  purposes,"  is  valid;  and  gifts  actually  made  in  the 
testator's  lifetime,  and  so  charged,  are  to  be  deemed  advance- 
ments."^ Several  testamentary  instruments  executed  at  the  same 
time  will  be  taken  and  construed  together  as  one  instrument.^^ 

TITLE   SIXTH. 

LOST   OB   DESTEOYED    WILLS. 

§  234.  Jurisdiction  of  surrogate Previously  to  1870,  Surro- 
gates' Courts  'had  no  jurisdiction  to  take  proof  of  lost  or  de- 
stroyed wills,  the  only  method  of  establishing  such  a  will  being  by 
civil  action  in  a  court  of  record.  In  that  year,  the  surrogate  of 
New  York  county  was  authorized  to  take  proof  of  the  execution 
of  such  a  will  in  the  same  manner  as  the  Supreme  Court  might 
do.^*  This  power  is  now  extended  to  all  surrogates  by  a  section 
of  the  Code  which,  in  form,  specifies  the  cases  in  which  the  Sur- 
rogates' Court  may  decree  probate  of  such  a  will.  By  implica- 
tion, this  jurisdiction  is  coextensive  with  that  of  the  Supreme 
Court,  which  inherits  its  jurisdiction  of  such  cases  from  the  for- 
mer Court  of  Chancery.  Under  the  Revised  Statutes,  that  juris- 
diction embraced  any  will  of  real  or  personal  estate,  lost  or  de- 
stroyed by  accident  or  design ;  and  the  court  had  the  same  power 
to  take  proof  of  the  execution  and  validity  of  the  will  and  to  estab- 
lish it,  as  it  had  to  establish  a  lost  deed.^^  But  this  provision  of 
the  statute  has  been  repealed,^®  and  replaced  by  a  provision  of  the 
Code  of  Civil  Procedure,  to  the  effect  that  an  action  to  procure 
a  judgment  establishing  a  will  may  be  maintained  by  any  person 
interested  in  the  establishment  thereof,  where  the  will  has  been 
lost  or  destroyed  by  accident  or  design  before  its  proof  and  record 

22  Langdon  v.  Astor,  16  N.  Y.  9;  the  execution  of  the  first,  the  testa- 
Matter  of  Twombly,  24  Misc.  51 ;  53  trix  received  a  lot  of  household  fur- 
N.  Y.  Supp.  385.  niture.      Held,    that    the    instrument 

23  Howland  v.  Union  Theo.  Sem.,  5  disposing  of  specific  articles  only  was 
]Sr.  Y.  193 ;  Pierpont  v.  Patriclj,  53  id.  to  be  taken  as  executed  last  and  in- 
5.91;  Haven  v.  Haven,  1  Redf.  374;  terpreted  as  a,  codicil  to  the  other, 
Matter  of  Forman,  54  Barb.  274;  re.jecting  tlie  revocation  clause  in  the 
Lynch  v.  Pendergast,  67  id.  501.  In  printed  blanls,  and  thus  both  admitted 
Matter  of  Purdy  (47  St.  Rep.  284;  to  probate.  Compare  Matter  of  Dake, 
20  N.  Y.  Rupp.  307),  two  instru-  75  App.  Div.  403;  78  N.  Y.  Supp.  29. 
ments,  written  upon  blanks,  each  in  24  L.  1870',  c.  350,  §  8.  See  Sheridan 
form  a  complete  will,  but  without  a  v.  Houghton,  84  N.  Y.  643. 

date,    were    offered    for    probate;    one  25  2  E.  S.  67.  §  63.     As  to  jurisdic- 

disposed  of  money  and  specific  articles,  tion  of  Court  of  Chancery,  before  the 

and  the  other  of  .specific  articles  only;  Revised  Statutes,  see  Bowen  v.  Idley, 

it   appeared   that   the   two   were   exe-  6  Paige.  46. 

cuted  at  different  dates,  and  that  after  2fi  j,.   1880,  c.  245. 
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within  the  State."  Such  action  may  be  maintained  where  the 
will  (1)  was  in  existence  at  the  time  of  the  testator's  death,  or 
(2)  was  fraudulently  destroyed  in  his  lifetime,  and  (3j  where  its 
provisions  are  clearly  and  distinctly  proved  by  at  least  two  credi- 
ble witnesses  —  a  correct  copy  or  draft  being  equivalent  to  one 
witness.^*  In  the  same  cases,  and  those  only,  a  lost  or  destroyed 
will  can  be  admitted  to  probate  in  a  Surrogate's  Court.^® 

§  235.  The  existence  of  the  will —  The  legal  existence  of  the 
will  at  the  death  of  the  testator,  or  its  fraudulent  destruction  dur- 
ing his  lifetime,  are  the  essential  facts.  The  existence  will  not 
be  presumed  from  the  fact  that  it  was  seen  shortly  before  testa- 
tor's death,  nor  is  it  proved  by  a  declaration  of  the  testator,  made 
seven  months  before  his  death,  that  he  had  made  a  will ;  for  this 
does  not  suffice  to  rebut  the  presumption  of  destruction  with  in- 
tent to  revoke,  which  arises  from  the  fact  that  no  will  could  be 
found,  after  diligent  search  made  soon  after  death. ^^  The  bur- 
den of  proof  is  on  the  proponent  to  show  either  the  existence  of 
the  will  at  testator's  death  or  its  prior  destruction.^''"  Either  fact 
may  be  proved  by  circumstantial  evidence.  Thus  when  it  appears 
that  the  will,  at  the  time  of  its  execution,  was  placed  by  the  tes- 
tator in  the  hands  of  another  person  as  custodian,  who  took  charge 
of  it,  and  locked  it  up  in  a  trunk,  and  supposed  it  was  there  at 
the  time  of  the  testator's  death,  but,  upon  search  after  his  death, 
it  could  not  be  found,  its  legal  existence,  at  the  time  of  the  tes- 
tator's death,  is  sufficiently  shown.^^  If  the  will  was  not,  in  fact, 
in  existence  at  the  death  of  the  testator,  it  is  to  be  inferred,  under 
such  circumstances,  that  it  was  fraudulently  destroji^ed  or  lost 
during  his  lifetime,  and  in  that  case,  as  well,  it  was  his  last  will 


27  Co.  Civ.  Proc,  §  18fil.  The  ac-  30  Collyer  v.  Collyer,  4  Dem.  53 
tion  must  be  brought  within  six  yeaxs  aS'd,  110  N.  Y.  481;  Matter  of  Ken 
after  the  testator's  death,  except  that  nedy,  167  id.  163;  60  N.  E.  Rep.  442 
where  the  will  has  been  lost,  eon-  Matter  of  Wear,  131  App.  Div.  875, 
oealed,  or  destroyed,  the  cause  of  ac-  See  Matter  of  Marsh,  45  Hun,  107 
tion  is  not  deemed  to  have  accrued,  Matter  of  Barnes,  70  App.  Div.  523 
until  the  discovery  by  the  plaintiff,  75  N.  Y.  Supp.  373.  See  §  225,  ante. 
or  the  person  under  whom  he  claims,  31  Terry  v.  Perry,  49  St.  Rep.  291 
of  the  facts  upon  which  its  validity  21  V.  Y.  Supp.  133;  McNally  v 
depends.  (Co.  Civ.  Proc,  §  382,  Brown,  5  Redf.  372;  Keery  v.  Dimon 
subd.  6.)  37  N.  y.  Supp.  92;   72  St.  Rep.  125; 

28  Co.  Civ.  Proc,   §   1865.  Kahn  v.  Hoes,  14  Misc.  63;  35  N.  Y, 
20  Co.  Civ.  Proc,   §  2621;   see  Mat-  Supp.  273. 

ter  of  Granacher,  74  App.  Div.  567;  32  Schultz  v.  Shultz,  35  N    Y.  653 

77  N.  Y.  Supp.  748;   aflf'd,  174  N.  Y.  Matter  of  Cosgrove,  31  Misc.  422;  65 

504.  N.  Y.  Supp.  570. 
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and  testament.^'    But  a  lost  will,  not  traced  out  of  testator's  pos- 
session, is  presumed  to  have  been  revoked  by  him  by  destruction.^* 

§  236.  Its  due  execution —  The  fact  that  the  will  is  lost  or  has 
been  destroyed  does  not  affect  the  requisites  to  its  due  execution. 
These  requisites  must  be  proved  as  if  the  will  were  present.  It 
cannot  be  done,,  it  is  true,  by  the  same  description  of  evidence  in 
all  respects,  but  some  evidence  sufficient  to  show  a  compliance 
with  the  statute,  in  all  its  provisions,  must  be  given.^°  These 
facts  are  to  be  proved  in  the  usual  way,  as  other  facts  are  required 
to  be  proved,  to  make  them  evidence  in  a  court  of  justice.  The 
fact  of  testator's  mental  capacity  must  be  shown;  if  not,  although 
the  existence  of  the  will  is  proved,  probate  will  be  refused.^^ 
While  the  statute  requires  rules  to  be  observed  in  the  execution 
and  publication  of  wills,  which  it  does  not  prescribe  in  regard  to 
the  execution  and  delivery  of  other  written  instruments,  the  proof 
of  the  several  acts  so  prescribed  is  the  same  as  the  proof  required 
to  establish  any  other  fact.  The  law  lays  down  no  stubborn,  in- 
flexible rules  in  such  cases,  but  accepts  the  best  evidence  that  can 
be  procured,  adapted  to  the  nature  of  human  affairs,  human  in- 
firmities and  casualties,  which  tends  with  reasonable  certainty  to 
establish  the  fact  in  controversy. 

§  237.  Its  fraudulent  destruction— A  will  is  "  fraudulently  de- 
stroyed," within  the  meaning  of  the  statute,  when  it  is  destroyed 
by  the  testator  himself,  in  consequence  of  the  undue  influence 
exercised  over  him,  and  the  misrepresentations  made  to  him  by  a 
person  interested  to  have  the  will  destroyed.     It  is  not  necessary 

S3  Scluiltz  V.  Schultz,  supra.  In  34  Idley  v.  Bowen,  11  Wend.  227; 
Matter  of  Soule  (40  St.  Rep.  600;  Bulkley'v.  Redmond,  2  Bradf.  281; 
15  N.  Y.  Supp.  934),  the  testatrix  Holland  v.  Ferris,  id.  334;  Hard  v. 
had  made  a  will  to  take  the  place  of  Ashley,  88  Hun,  103 ;  34  N.  Y.  Supp. 
one  believed  to  have  been  wrongfully  583.  See  §  225,  ante. 
abstracted  from  her  possession,  and  35  Grant  v.  Grant,  1  Sandf.  Ch.  235, 
gave  it  to  tlie  person  who  drew  it,  343;  Voorhees  v.  Voorhees,  39  N.  Y. 
for  safe-keeping;  the  husband  of  testa-  463;  Matter  of  Purdy,  46  App.  Div. 
trix  obtained  it  two  weeks  before  her  33;  61  N.  Y.  Supp.  430.  It  is  equally 
death;  it  was  in  existence  two  days  necessary,  as  in  the  case  of  a  will, 
before  that  event,  but  was  not  found  actually'  presented,  that  two  at  least 
thereafter  by  those  interested  in  its  of  the  subscribing  witnesses  be  pro- 
production,  and  was  not  produced  by  duced  or  the  nonproduction  of  them, 
lier  husband,  who  contested  the  pro-  or  either  of  them,  satisfactorily  ac- 
hate and  was  interested  in  its  sup-  counted  for,  and  then  the  handwriting, 
pression.  Held,  that  in  the  absence  or  the  fact  of  their  having  signed  the 
of  evidence  that  the  will  was  de-  will  as  witnesses,  must  be  duly  proven 
stroyed  by  testatrix,  or  that  she  had,  by  competent  testimony.  (Collyer  v. 
at  any  time,  an  intention  to  revoke  it,  Collyer,  4  Dem.  53;  aflF'd,  110  N.  Y; 
the  presumption  that  it  existed  was  481 ;  Matter  of  Halstead,  51  Miac". 
not  overcome,  and  such  question  542.) 
should  be  submitted  to  a  jury.  36  Matter  of  Paine,  6  Dem.  361. 
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that  the  will  should  have  been  destroyed  by  someone  other  than 
the  testator,  or  that  the  means  by  which  the  testator  was  induced 
to  destroy  it  should  have  amounted  to  force  or  coercion.^'^  It  is 
a  fraudulent  destruction,  if  accomplished  without  testator's  knowl- 
edge or  consent,  in  disregard  of  his  intention,  and  to  the  injury  of 
a  beneficiary,  though  with  no  design  to  gain  advantage,  or  injure 
or  deceive  anyone.^^  But  in  order  to  prove  the  will  "  fraudu- 
lently destroyed,"  it  is  not  necessary  that  it  should  have  been 
destroyed  in  such  a  manner  as  to  amount  to  a  valid  revocation.^^ 
The  statute  should  be  liberally  construed  in  furtherance  of  jus- 
tice and  for  the  prevention  of  fraud;  the  fraudulent  destruction 
of  a  single  item  or  clause,  or  distinct  portion  or  provision  of  a  will, 
must  be  considered  the  destruction, —  fraudulent  or  by  design,- — - 
of  the  will,  if  the  destruction  affects  the  disposition  of  the  testa- 
tor's property  in  any  essential  particular;  and,  accordingly,  the 
courts  have  power  to  restore  and  establish  portions  of  a  will  so 
destroyed  or  suppressed,  even  though  a  codicil,  alleged  to  have 
been  fraudulently  procured,  has  been  admitted  to  probate  by  a 
Surrogate's  Court.*" 

§  238.  Its  contents —  The  statutory  requirement,  that  the  pro- 
visions of  a  lost  or  destroyed  will  must  be  "  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses,"  should  receive  a  liberal 
construction;  and  its  spirit  is  complied  with  by  holding  that  it 
applies  only  to  those  provisions  which  affect  the  disposition  of 
property,  and  are  of  the  substance  of  the  will.*-'-  Thus  the  fact 
that  the  lost  will  contained  a  revocation  clause  may  be  established 

S^Vocirhees  v.  Voorhees,  39  N.  Y.  whether  the  declaration  of  the  nature 
463;  Harris  v.  Harris,  26  id.  433;  of  the  instrnment,  and  the  request  to 
Matter  of  Forman,  54  Barb.  274;,  sign,  were  made  by  the  testator,  one 
Smith  V.  Wait,  4  id.  28 ;  Everitt  v.  witness  swearing  positively  that  they 
Everitt,  41  id.  385.  Accidental  de-  were  so  made  and  the  other  stating 
struction  of  the  will  in  charge  of  a  that  they  were  made  in  testator's 
custodian,  during  testator's  lifetime,  presence,  by  M.,  who  drew  the  will 
is  insufficient.  (Matter  of  Eeiflfeld,  and  supervised  the  execution.  Though 
36  Misc.  472;  73  N.  Y.  Supp.  808.)         testator  was  ill  and  feeble,  it  did  not 

38  Early  v.  Early,  5  Redf.  376.  appear   that   he   was   in   such   a   con- 

39  Timon  v.  Claffy,  45  Barb.  438.  dition  as  to  be  unable  to  make  or  dis- 
Compare  Matter  of  Hughes,  61  Misc.  sent  from  siich  a  request  and  declara- 
207.  tion;    the    execution    was    not    imme- 

40  Hook  V.  Pratt,  8  Hun,  103  ;  Timon  diately  before  his  death ;  and  both 
V.  Claffy,  45  Barb.  438 ;  Voorhees  v.  subscribing  witnesses  testified  that  he 
Voorhees,  39  N.  Y.  463;  Schultz  v.  was  of  sound  mind.  Two  witnesses 
Schultz,  35  id.  656.  agreed  that  all  the  property  was  de- 

« Early  v.  Early,  5  Redf.  376.     In  vised    and    bequeathed     to     testator's 

that    ease,    the    subscribing   witnesses  widow,  but  differed  as  to  whether  an 

agreed  that  the  will  was  read  aloud  to  executor    was    appointed.      After    the 

and  signed  by  the  testator,   in   their  will    was    executed,    the    draughtsman 

presence,  and  that  they  signed  in  his  took  it  with  him  to  keep  for  testator, 

presence,     but     they     differed     as     to  put   it   among   his   papers,   and   died. 
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by  the  testimony  of  a  person  who  drew  and  witnessed  it,  where  the 
other  subscribing  witness  is  dead.*^  It  is  necessary,  however,  that 
both  witnesses  should  testify  upon  personal  knowledge  of  the 
contents;  it  is  not  enough  that  one  saw  a  draft  which  the  other 
declared  afterward  became  a  will.*^  The  proof  of  a  lost  or  de- 
stroyed will  proceeds  upon  the  theory  that  it  is  not  in  existence 
and  cannot  be  produced  before  the  surrogate;  and  therefore  the 
case  is  one  of  secondary  evidence  exclusively.^*  Where  the  two 
witnesses  diiler  materially  in  their  testimony  either  as  to  the 
beneficiaries  or  the  amount  of  bequests,  the  will  cannot  be  admitted 
upon  their  testimony.''^  It  cannot  be  admitted  upon  the  stipu- 
lation of  counsel  as  to  its  contents.*® 

§  239.  Issuing  of  letters —  Where  the  will  is  established  in  an 
action,  letters  issue  thereupon  from  the  Surrogate's  Court  having- 
jurisdiction,  if  so  directed  by  the  judgment.*^  The  judgment 
must  contain  a  copy,  or  the  substance,  of  the  will,  and  must  be 
recorded  in  the  surrogate's  oifice.  Where  the  proceedings  for 
probate  are  taken  in  a  Surrogate's  Court,  letters  issue  upon  the 
will,  when  admitted,  as  in  other  cases. 

His  son  found  it  among  his  father's  made  to  such  manner  of  proof,  objec- 

papers   and   destroyed   it,   during   tes-  tion  thereto  will  not  be  considered  on 

tator's  lifetime,  as  a  paper  of  no  im-  appeal.       (Matter    of    Granacher,    74 

portance.      Held,    that    the    due    and  App.  Div.  567 ;   77  N.  Y.  Supp.   748 ; 

proper  execution  was  shown,  and  that  aff'd,  174  N.  Y.  504.) 

the  provisions  were  sufficiently  proved,  42  Matter  of   Wear,    131   App.   Div.. 

notwithstanding  the  doubt  as  to  the  875;    Colligan   v.   McKernan,   2   Dem. 

appointment  of  an  executor,  which  was  421. 

not  an  indispensable  part  of  the  will,  43  Matter  of  Waldron,  19  Misc.  333 ; 
and  that  the  destruction  was  fraudu-  44  N.  Y.  Supp.  353. 
lent,  as  against  the  beneficiary, -within  44  Everitt  v.  Everitt,  41  Barb.  385; 
the  meaning  of  the  statute,  and  pro-  27  How.  Pr.  600;  Fetherly  v.  Wag-^ 
bate  should  be  granted.  In  McNally  goner,  11  Wend.  599.  See  Rider  v. 
V.  Brown  (5  Redf.  372),  it  appeared  Legg,  51  Barb.  260.  As  to  admissi- 
that  the  will  was  in  existence  at  the  bility  of  declarations  made  by  the 
time  of  decedent's  death,  and  was  last  testator,  see  Grant  v.  Grant,  1  Sandf. 
seen  in  the  possession  of  the  principal  Ch.  235,  243;  Timon  v.  Claffy,  45 
beneficiary,  the  petitioner,  but  there  Barb.  438;  41  N.  Y.  619.  The  declara- 
was  no  evidence  that  it  had  been  lost  tions  of  decedent  respecting  its  disposi- 
or  destroyed;  and  the  testimony  of  tions  are  admissible  only  as  a  circum- 
petitioner,  the  draughtsman,  the  sub-  stance  taken  in  connection  with  other 
scribing  witnesses,  and  another,  as  to  evidence  tending  to  establish  the  facts, 
its  provisions,  was  such  as  only  to  Reiterated  declarations  of  this  char- 
enable  the  courts  to  surmise  the  acter,  uttered  by  decedent  to  various 
nature  thereof,  and  no  two  witnesses  persons,  cannot  be  galvanized  into  the 
proved  all  the  provisions.  Held,  that  "  two  credible  witnesses  "  made  an  in- 
there  was  not  a  compliance  with  the  dispensable  necessity  by  the  Code. 
statute,  and  probate  was  refused.  See  (Hatch  v.  Sigman,  1  Dem.  519.) 
Matter  of  Purdy,  46  App.  Div.  33;  61  45  Sheridan  v.  Houghton,  6  Abb. 
N.  Y.  Supp.  430.  But  where  a  wit-  N.  C.  234.  See  Harris  v.  Harris,  26 
ness  testifies  that,  to  the  best  of  his  N.  Y.  433;  Grant  v.  Grant,  1  Sandf. 
recollection,  the  copy  produced  was  in  Ch.  235. 

every  particular  an  exact  copy  of  the  46  Matter  of  Ruser,  6  Dem.  31. 

original    will,    and    no    objection    is  *7  See  Co.  Civ.  Proc,  §§  1864,1866., 
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TITLE  SEVENTH. 

NUNCUPATIVE    WILLS. 

§  240.  Who  may  make —  In  the  early  history  of  wills,  before 
the  Statute  of  Frauds,  the  act  of  the  testator  in  disposing  of  his 
property  was  not  attested  by  any  writing,  but  his  will  was  de- 
clared by  him  verbally,  in  the  presence  of  witnesses,  usually  when 
he  was  in  his  last  sickness.  But  for  the  statute  which  declares  the 
mode  of  executing  testamentary  dispositions  of  property,  it  would 
not  be  essential  that  a  will  should  be  in  writing.'*"  The  statute  of 
this  State  restricts  the  making  of  unwritten  or  nuncupative  wills 
to  sailors  and  soldiers  while  in  actual  service  and  danger.  It  is 
provided  by  statute,  that  no  nuncupative  or  unwritten  will,  be- 
queathing personal  estate,  shall  be  valid,  unless  made  by  a  soldier 
while  in  actual  military  service,  or  by  a  mariner  while  at  sea.** 
Besides  the  restriction  thus  imposed  by  the  statute,  there  is  a 
common-law  restriction,  still  recognized,  that  the  will  must  be 
made  when  the  testator  is  in  extremis,  or  overtaken  by  sudden 
and  violent  sickness,  and  has  no  opportunity  to  make  a  written 
will  ;^"  though  it  is  not  necessary  that  it  should  be  made  in  the  last 
sickness.^^  A  mariner  is  not  "  at  sea,"  even  when  in  the  naval 
service,  during  a  voyage  upon  a  river  ;^^  but  a  captain  of  a  coast- 
ing vessel,  on  a  voyage,  and  while  lying  at  anchor  in  an  arm  of 
the  sea,  where  the  tide  ebbs  and  flows,  may  make  a  nuncupative 
will.^^ 

§  241.  Mode  of  execution  of  will. —  Nuncupative  wills  not  being 
regulated  by  statute  as  to  their  mode  of  celebration  or  execution, 
the  single  question  for  the  judgment  of  the  court  is,  whether  the 
nuncupation  was  made  by  a  person  entitled  to  that  privilege.  It 
is  sufficient  that  the  testator,  in  prospect  of  death,  states  what  dis- 
position he  desires  to  make  of  his  property ;  and  it  is  enough  if  he 
does  this  in  answer  to  questions.  No  particular  form  of  language 
is  necessary,  nor  need  he  request  the  persons  present  to  be  wit- 

4S  For  a  history  of  the  law  of  nun-  50  Prince  v.  Hazelton,  20  Johns.  502. 

cupative  wills,   the   curious  reader  is  See   the    American   eases   collected   in 

referred  to  the  opinion  of  Chancellor  notes   to   1    Jarman  on  Wills    (ed.  of 

Kent,  in  Prince  v.  Hazelton,  20  Johns.  Randolph  &  T. ) ,  238. 

502,    and.  of    Surrogate   Bradford,    in  61  Ex   p.   Thompson,    4   Bradf.    154. 

Etc  p.  Thompson,  4  Bradf.  154.  It    was     otherwise     held  ,  under     our 

49  Cons.  L.  1909,  e.  18,  §  16  (2R.  S.  former  Statute  of  Wills.      (Prince  v. 

60,  §  22).     A  cook  on  board  a  steam-  Hazelton,  20  Johns.  502.) 

ship  is  a  "  mariner."     {Ex  p.  Thomp-  52  Gwin's  Estate,  1  Tuck.  44. 

son.  4  Bradf.  154.)  B3  Hubbard  v.  Hubbard,  8  N.  Y.  196. 
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nesses  that  it  is  his  will;  nor  need  he  name  an  executor.^*  A 
letter  written  by  a  soldier  in  actual  military  service,  in  anticipa- 
tion of  battle,  and  in  view  of  death  therein,  has  been  held  a  valid 
nuncupative  will,  although  the  testator  was  not  killed  till  several 
months  thereafter.^^ 

§  242.  Proof  of  will. —  Formerly,  no  particular  number  of  wit- 
nesses of  the  nuncupation  was  required  to  entitle  such  a  will  to 
probate,  if  the  court  was  satisfied  with  the  proof  ;'^®  but  now,  be- 
fore a  nuncupative  will  is  entitled  to  probate,  its  execution  and 
the  tenor  thereof  must  be  proved  by  at  least  two  witnesses.^^  It 
is  necessary,  also,  that  the  testamentary  capacity  of  the  deceased, 
and  the  animus  testandi  at  the  time  of  the  alleged  nuncupation 
should  be  clearly  and  satisfactorily  proved.^^  The  same  mode  of 
procedure,  by  petition  and  citation,  is  to  be  adopted  to  prove  a 
nuncupative  will,  as  has  been  detailed  in  regard  to  the  proof  of  a 
written  will.  The  citation  must  state  that  the  will  was  nun- 
cupative;^^ and  the  petition  should  set  forth  the  fact  that  the 
decedent  was  either  a  soldier  or  sailor,  his  rank  or  capacity,  the 
extremity  of  his  illness  at  the  time,  and  the  particular  words  or 
language  used,  which  it  is  proposed  to  establish  as  a  will.  Forms 
of  the  petition  and  probate  will  be  found  in  the  appendix. 

TITLE  EIGHTH. 

DECBEE  GRANTING  OE  REFUSING  PEOBATE;  EECOEDING  WILL,  ETO. 

§  243.  Surrogate's  decree  on  probate —  The  parties  for  and 
against  the  probate  having  introduced  their  proofs,  and  summed 
up  the  case  —  the  proponent  being  entitled,  as  having  the  affirma- 
tive of  the  issue,  to  the  opening  and  closing  —  the  admission  or 
rejection  of  the  instrument  propounded  then  awaits  the  decision 
of  the  surrogate  upon  the  law  and  facts.  It  appearing  to  the 
satisfaction  of  the  court  that  the  will  was  duly  executed,  and  that 
the  testator,  at  the  time  of  executing  it,  was  in  all  respects  com- 
petent to  make  a  will,  and  not  under  restraint,  it  must  be  admitted 
to  probate  as  a  will  valid  to  pass  real  property  or  personal  property, 
or  both,  as  the  surrogate  determines,  and  the  petition  and  citation 

MEx  p.   Thompson,   4  Bradf.   154;  Be^a;  p,  Thompson,  4  Bradf.  154. 

Hubbard    v.   Hubbard,    8  N.    Y.    196.  57  Co.  Civ.  Proc,  §  2618. 

See    Bot.sford   v.    Krake,  1    Abb.    Pr.  B8  Hubbard  v.  Hubbard,  supra. 

(N.  S.)    112.  89  Co.  Civ.  Proc,  §  2616. 

BBBotsford    V.    Krake,  1    Abb.    Pr, 
(N.  S.I    112. 
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require  Z'"  and  the  decree  must  state  whether  the  probate  was  or 
•weis  not  contested.®^ 

§  244.  Issues  to  be  decided —  Where,  in  addition  to  questions  as 
to  the  factum  of  the  will,  the  court  determines  the  true  construc- 
tion and  the  legal  effect  of  the  instrument,  the  decree  admitting 
the  will  to  probate  must  contain  the  decision  determining  the  true 
•construction  and  meaning  of  the  instrument.  A  question  was  once 
raised  whether  the  determination  of  both  these  issues  should  be 
by  one  and  the  same  decree,  or  whether  the  court  may,  on  being 
satisfied  of  the  validity  of  the  execution  of  the  will,  or  in  case 
there  is  no  contest  on  that  question,  decree  the  probate,  and  re- 
serve the  question  of  construction  for  further  consideration  and  a 
subsequent  decree.  It  has  now  been  settled  that  the  surrogate  has 
no  power  to  refuse  to  admit  the  will  to  probate  unless  there  is  a 
failure  to  prove  one  or  more  of  the  matters  specified  in  section 
2623.  The  statute  contemplates  that  unless  the  will  is  admitted 
to  probate  there  is  no  power  to  construe  it.  Probate  logically 
precedes  construction,  for  otherwise  there  is  no  will  to  construe. 
There  is  no  authority  to  construe  the  will  for  the  purpose  of  de- 
feating probate,  although  it  may  be  examined  to  discover  its  bear- 
ing upon  questions  relating  to  its  execution,  the  capacity  of  the 
testator  and  the  like.  Hence,  when  a  paper,  unrevoked,  testa- 
mentary in  character,  purporting  on  its  face  to  devise  or  bequeath 
real  or  personal  property,  executed  according  to  the  formalities  of 
the  statute  by  a  person  of  proper  age,  and  shown  satisfactorily  to 
be  of  sound  mind  and  not  under  restraint,  is  presented  to  a  Surro- 
gate's Court  for  probate,  such  court  has  no  authority  upon  the 
question  of  its  admission  to  probate  to  inquire  whether  the  pro- 
visions of  the  paper  are  ineffectual  to  pass  title  because  the  sole 
beneficiary  and  executor  is  dead  and  the  devise  or  bequest  has 
thereby  lapsed,  or  because  the  provisions  of  the  instrument  are 
ineffectual  to  pass  title  to  the  person  named. ®^    It  is  true  that  the 

CO  Matter  of  Davis,  182  N.  Y.  468;  change   or   revoke   his   will   is    not   a 

Matter  of  Merriam,  136  N.  Y.  58;  48  ground  for  refusing  probate.      (Kline 

St.  Rep.  897;   Matter  of  Babcock,  42  v.  Farrell,  71  App.  Div.  219;  75  N.  Y. 

Misc.    235;    Matter    of    Pilsbury,    50  Supp.  542.) 

Misc.   367;    aff'd,   113   App.   Div.   893.  61  Co.  Civ.  Proc,  §  2623;  Matter  of 

A  will  disposing  of  realty  only  is  en-  Hasselbrook,  128  App.  Div.   874. 

titled  to  probate  as  a  will  of  person-  62  Matter  of  Davis,  182  N.  Y.  468;, 

alty,  if  the  testator  appointed  an  ex-  Matter  of  Merriam,  136  N.  Y.  58;  48 

ecutor.  In  such  case  the  executor  holds  St.  Rep.   897.     See  Matter  of  Mount, 

the  personal  property  in  trust  for  those  107  App.  Div.  1;  aff'd,  185  N.  Y.  162; 

entitled  thereto  under  the  Statute  of  Matter  of  Walker,  54  Misc.   177;   105 

Distributions.       {Matter    of    Maccafil,  N.  Y.  Supp.  890;  Matter  of  Pilsbury, 

127  App.  Div.  21.)      That  a  will  vio-  50    Misc.    367;    aff'd,    113    App.    Div, 

lates  an  agreement  by  testator  not  to  893. 
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statute^^  declares,  that  "  the  surrogate  must  determine  the  question 
[of  construction,  etc.]  upon  rendering  a  decree," —  that  is,  a  decree 
granting  probate;  but  this  provision  is  not  mandatory.  He  maj, 
in  his  discretion,  reserve  or  postpone  the  consideration  of  such 
questions  until  they  actually  arise,  and  their  determination  be- 
comes necessary  to  a  proper  disposition  of  the  estate.^  There  may 
be  some  question,  however,  whether  notwithstanding  the  provision 
of  section  2624,  prescribing  that  the  question  of  construction  is  ta 
be  determined,  "  unless  the  decree  refuses  to  admit  the  will  ta 
probate,"  etc.,  the  unsuccessful  party  may  not  of  right  require  a 
decision  of  the  question  of  construction,  even  where  probate  ia 
refused;  for,  by  section  2625,  it  is  provided  that  "  where  the  sur- 
rogate decides  against  the  sufficiency  of  the  proof,  or  against  the 
validity  of  a  will,  or  upon  the  construction,  validity,  or  legal  effect 
of  any  provision  thereof,  he  must  make  a  decree  accordingly ;  and, 
if  required  by  either  party,  he  must  enter  in  the  minutes  th& 
grounds  of  his  decision." 

The  purpose  of  the  requirement,  that  the  surrogate  must,  on 
request,  enter  in  the  minutes  the  grounds  of  his  decision,  is  to 
enable  the  appellate  court  to  correct  an  erroneous  conclusion  of 
law,  without  the  necessity  of  examining  and  passing  upon  all  the 
facts.^^  It  will  be  borne  in  mind,  however,  that  "  an  appeal  from 
a  decree  or  an  order  of  a  Surrogate's  Court  brings  up  for  review, 
by  each  court  to  which  the  appeal  is  carried,  each  decision  to 
which  an  exception  is  duly  taken  by  the  appellant."  ®® 

§  245.  Probate  of  part  of  will — We  have  already  pointed  out 
that  the  court  may  deny  probate  of  a  particular  clause  of  a  will,, 
or  grant  a  limited  probate  of  the  will,  as  it  is  sometimes  termed. 
This  will  be  done  where  it  is  shown  that  a  particular  clause  has 
been  inserted  by  fraud  or  mistake,  without  the  knowledge  of  the 
testator.  It  is  not  necessary  that  the  whole  will  must  stand  or 
f all.^^  A  will  should  not  be  permitted  to  be  made  a  vehicle  for  libel 
or  contumely,  and  when  such  a  design  plainly  appears  from  the 
context,  such  matter,  in  so  far  as  it  is  not  dispositive,  should  be 

63  Co.  Civ.  Proc.  §  2624.  Eaynor,  28  id.  494;  Howland  v.  Tay- 

«4  Matter  of  Mount,  185  N.  Y.  162.  lor,  53  id.  627. 

65  See  §   114,  ante.  67  Burger  v.  Hill,  1  Bradf.  360;  In 

66  Co.  Civ.  Proc,  §  2545.  See,  as  to  re  Welsh,  1  Redf .  238 ;  Baker's  Will,  2 
the  rule  under  the  former  statute,  id.  179;  James  v.  Beasley,  14  Hun, 
Schenck  v.  Dart,  22  N.  Y.  420;  Cau-  520.     See  ante,  §  220. 

jolle  V.  Ferrie,  23  id.  90;  Eobinson  v. 
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refused  probate  and  record.®^  Codicils,  which  are  as  much  parts 
of  the  will  as  if  incorporated  therein  and  draw  the  will  down  to 
their  date,  as  if  then  republished,  may  be  rejected,  leaving  the 
will  to  stand."^  But  where  the  surrogate  has  reached  the  conclu- 
sion that  the  factum  of  the  will  has  not  been  established,  he  has  no 
discretion  and  cannot  admit  it  to  probate  for  any  purpose,™  no 
matter  by  whom  produced  or  by  whom  contestedJ^ 

§  246.  Certificate  indorsed  on  proved  will —  The  surrogate  is  re- 
quired to  "  cause  to  be  indorsed  upon,  or  annexed  to,  the  original 
will  admitted  to  probate,  or  the  exemplified  copy,  or  statement  of 
the  tenor  of  a  will,  which  was  admitted  without  production  of  an 
•original  written  will,  a  certificate,  imder  his  hand,  or  the  hand  of 
the  clerk  of  his  court,  and  his  seal  of  ofiice,  stating  that  it  has, 
upon  due  proof,  been  admitted  to  probate,  as  a  will  valid  to  pass 
real  or  personal  property,  or  both,  as  the  case  may  be."  '^ 

§  247.  Its  effect  as  evidence — "  The  will,  or  the  copy  or  state- 
ment, so  authenticated,  the  record  thereof,  or  an  exemplified  copy 
of  the  record,  may  be  read  in  evidence,  as  proof  of  the  original 
will,  or  of  the  contents  or  tenor  thereof,  without  further  evi- 
dence," and  with  the  conclusive  effect,  as  evidence,  of  a  decree  of 
probate  of  a  will  of  personal  property,  under  section  2626;  and 
with  the  presumptive  effect  of  a  decree  of  probate  of  a  will  of 
realty,  under  section  2627  —  subject  to  the  statute,^^  protecting 
a  purchaser  from  an  heir  of  a  person  who  died  seized  of  real 
property  against  a  devise  of  the  same,  unless,  within  four  years 
after  the  testator's  death,  the  will  containing  the  devise  is  admitted 
to  probate  and  recorded,  or  is  established  by  action.''* 

68  Matter  of  T—  B— ,  27  Abb.  N.  C.  72  Co.  Civ.  Proc,  §  2629. 
125;  44  St.  Rep.  304;  18  N.  Y.  Supp.  73  Cons.  L.  1909,  c.  18,  §  46  (for- 
'214.  The  court  cannot,  even  with  the  merly  Co.  Civ.  Proc,  §  2628). 
consent  of  all  parties  interested,  ex-  74  Co.  Civ.  Proc,  §  2629.  See  Car- 
punge  from  the  probate  any  parts  of  roll  v.  Carroll,  60  N.  Y.  121,  125,  for; 
the  will  whicla  constitute  operative,  a  construction  of  tlie  original  enact- 
portions  of  the  instrument.  But  of-  ment.  It  was  held,  under  the  former 
jcnsire  passages  have  sometimes  been  statute,  that  in  order  to  make  the 
allowed  to  be  omitted  from  the  pro-  record  or  exemplification  of  the  record 
bate,  when  the  omission  does  not  of  the  will  evidence,  it  must  be  accom- 
change  the  legal  effect.  {In  re  Wort-  panied  with  the  proofs  and  examina- 
naby,  1  Rob.  Eco.  Rep.  423.)  See  also  tions  taken  before  the  surrogate,  al- 
AVms.  on  Exrs.  (6th  Am.  ed.),  p.  443,  though  the  latter  are  not  thereby  made 
and  2  Redf.  on  Wills,  43.  evidence  in  the  cause  in  which  the 
60  See  §  231,  ante.  will  was  offered.  See  Nichols  v.  Ro- 
to Matter  of  Eckert,  36  Misc.  610;  maine,  3  Abb.  Pr.  122;  Morris  v. 
73  N.  Y.  Supp.  1122.  Keys,  1  Hill,  540;  Caw  v.  Robertson, 

71  Matter  of  Ix)ng,  43  Misc.  560;  89  5  N.  Y.  125,  132. 
N.  Y.  Supp.  555.                                    ! 
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§  248.  Disposition  of  will  after  probate When   it  shall  be 

.  shown  by  affidavit  or  otherwise,  to  the  satisfaction  of  the  surrogate, 
that  the  decedent  left  real  or  personal  property  in  another  State  or 
Territory  of  the  United  States,  or  in  a  foreign  country,  and  that 
the  laws  of  such  State,  Territory  or  country  require  the  produc- 
tion of  the  original  will  before  the  provisions  thereof  become 
effective,  the  surrogate  may,  at  any  time  after  probate,  and  upon 
i  such  notice  to  the  parties  interested  in  the  estate  as  he  may  think 
proper,  cause  any  original  will  remaining  on  file  in  his  office  to 
be  sent  by  post  or  otherwise  to  any  court  which,  or  to  any  officer 
of  such  State,  Territory  or  country  who,  under  the  laws  thereof,, 
is  empowered  to  receive  the  same  for  probate,  or  may  deliver  such 
will  to  any  person  interested  in  the  probate  thereof  in  such  State, 
Territory  or  country,  or  to  his  representative,  upon  such  terms  as 
he  shall  think  proper  for  the  protection  of  other  parties  interested 
in  the  estate.''®  "  Except  where  special  provision  is  otherwise  made 
by  law,  or  where  the  surrogate  sends  a  will  into  another  State  or 
Territory  or  into  a  foreign  country,  or  delivers  it  to  a  party  in 
interest,  as  provided  in  section  2620  of  this  act,  a  written  will, 
after  it  has  been  proved  and  recorded,  must  be  retained  by  the  sur- 
rogate until  the  expiration  of  one  year  after  it  has  been  recorded, 
and  if  a  petition  for  the  revocation  of  probate  thereof  is  then  filed, 
until  a  decree  is  made  thereupon.  It  must  then  be  returned,  upon 
demand,  to  the  person  who  delivered  it,  unless  he  is  dead,  or  a 
lunatic,  or  has  removed  from  the  State;  in  which  case  it  may,  in 
the  discretion  of  the  surrogate,  be  delivered  to  any  person  named 
therein  as  devisee,  or  to  an  heir  or  assignee  of  a  devisee ;  or,  if  it 
relates  only  to  personal  property,  to  the  executor,  or  administrator 
with  the  will  annexed,  or  to  a  legatee."  ^® 

§  249.  Recording  wills —  We  have  already  given"  the  provisions 
of  the  Code  as  to  the  record-books  to  be  kept  by  the  surrogate. 
Besides  the  records  of  his  own  business,  a  surrogate  is  empowered 
to  complete,  certify,  and  sign  in  his  own  name  all  records  of  papers 
left  uncompleted  or  unsigned  by  any  of  his  predecessors  in  office.^* 
When  a  surrogate  admits  a  will  to  probate  he  is  required  to  record 
it  in  his  office.'^®  But  there  are  other  circumstances  when  a  will 
is  entitled  to  be  so  recorded.  Thus  where  a  will  has  been  estab- 
lished in  a  civil  action  brought  for  that  purpose,  the  surrogate 

75  Co.   Civ.  Proc,   §   2620.  78  Co.  Civ.  Proc,  §  2481,  subd.  9. 

T6Co.  Civ.  Proc,   §  2635.  79  Co.  Civ.  Proc,  §  2623. 

77  See  §  24,  ante. 
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is  required  to  record  a  copy;  or,  if  the  will  is  lost  or  destroyed, 
the  substance  of  the  will,  as  incorporated  in  the  judgment  of 
.establishment,  transmitted  to  him,  must  be  recorded.*"  Where  a 
will  of  real  property  has  been  proved  and  recorded  in  any  court 
of  the  State,  of  competent  jurisdiction,  a  transcript  thereof  and 
of  all  the  notices,  process  and  proofs  relating  thereto,  must,  when 
duly  exemplified,  be  recorded,  upon  the  request  of  any  person 
interested  therein,  in  the  Surrogate's  Court  of  any  county  in 
which  real  property  of  the  testator  is  situated.*^ 

§  250.  Recording  foreign  wills — In  certain  cases  the  exemplified 
copy  of  a  foreign  will  of  personalty,  or  of  realty,  which  has  been 
admitted  to  probate  abroad,  may  become  entitled  to  record  in  a 
surrogate's  office  of  this  State.  Where  real  property,  situated 
within  the  State,  or  an  interest  therein,  is  devised  or  made  subject 
to  a  power  of  disposition  by  a  will  duly  executed  in  conformity 
with  the  laws  of  this  State,  of  a  person  who  was,  at  the  time  of 
his  or  her  death,  a  resident  elsewhere  within  the  United  States,  or 
in  a  foreign  country,  and  such  will  has  been  admitted  to  probate 
within  the  State  or  Territory  or  foreign  country  where  the  de- 
cedent so  resided,  and  is  filed  or  recorded  in  the  proper  office,  etc., 
a  copy  of  such  will,  or  of  the  record  thereof,  and  of  the  proofs,  or 
of  the  records  thereof,  or  if  the  proofs  are  not  on  file  or  recorded 
in  such  office,  of  any  statement,  on  file  or  recorded  in  such  office, 
of  the  substance  of  the  proofs,  authenticated  as  prescribed  in 
section  forty-five  of  the  Decedent  Estate  Law,  or  if  no  proofs  and 
no  statement  of  the  substance  of  the  proofs  be  on  file  or  recorded 
in  such  office,  a  copy  of  such  will  or  of  the  record  thereof, 
authenticated  as  prescribed  in  said  section  forty-five,  accom- 
panied by  a  certificate  that  no  proofs  or  statement  of  the  sub- 
stance of  proof  of  such  will,  are  or  is  on  file  or  recorded  in 
such  office,  made  and  likewise  authenticated  as  prescribed  in 
said  section  forty-five,  may  be  recorded  with  the  surrogate  of 
any  county  where  the  real  property  is  situated.*^    Where  a  will  of 

80  Co.  Civ.  Proc,   §    1864.  have     been     executed     in     conformity 

81  Co.  Civ.  Proc,  §  2630.  therewith ;    hence    such   a  will   should 

82  Cons.  L.  1909,  c.  18,  §  44,  as  be  ordered  to  be  recorded,  although 
amended  by  L.  1909,  c.  240,  §  13  {iov-  the  proof  rested  on  the  testimony  of 
merly  Co.  Civ.  Proc,  §  2703).  The  one  witness,  and  the  absence  of  tha 
production  of  such  a  record  is  pre-  other  was  not  accounted  for.  (Brad- 
sumptive  evidence  of  such  will  and  the  ley  v.  Krudop,  128  App.  Div.  200 ; 
execution  thereof,  (lb.)  The  section  Matter  of  Coope,  53  Misc.  509;  103 
does  not  require  that  the  probate  N.  Y.  Supp.  431.)  Contra,  Matter  of 
should  h.^ve  been  in  accordance  with  Hagar,  48  Misc.  43;  96  N.  Y.  Supp.  96. 
our  law,  but  only  that  the  will  should  In  Bromley  v.  Miller   (2  T.  &  C.  575), 
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personal  property  made  by  a  nonresident  at  the  time  of  the  execu- 
tion thereof,  or  at  the  time  of  his  death,  has  been  admitted  to 
probate  within  a  foreign  country,  or  within  the  State  or  the  Terri- 
tory of  the  United  States,  where  it  was  executed,  or  where  the 
testator  resided  at  the  time  of  his  death,  the  Surrogate's  Court 
having  jurisdiction  of  the  estate  must,  upon  an  application  made 
as  prescribed  in  this  article,  accompanied  by  a  copy  of  the  will, 
and  of  the  foreign  letters,  if  any  have  been  issued,  authenticated 
.  as  prescribed  in  the  Decedent's  Estate  Law,  record  the  will  and  the 
foreign  letters  and  issue  thereupon  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration  with  the  will  annexed,  as  the 
case  requires.*^ 

§  250a.  Probate  of  foreign  wills  in  this  State The  last  will 

and  testament  of  any  person  being  a  citizen  of  the  United  States, 
or,  if  female,  whose  father  or  husband  previously  shall  have  de- 
clared his  intention  to  become  such  citizen,  who  shall  have  died, 
or  hereafter  shall  die,  while  domiciled  or  resident  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  or  any  of  its  de- 
pendencies, which  shall  affect  property  within  this  State  and 
which  shall  have  been  duly  proven  within. such  foreign  jurisdic- 
tion, and  there  admitted  to  probate,  shall  be  admitted  to  probate 
in  any  county  of  this  State  wherein  shall  be  any  property  affected 
thereby,  upon  filing  in  the  office  of  the  surrogate  of  such  county, 
and  there  recording,  a  copy  of  such  last  will  and  testament,  cer- 
tified under  the  hand  and  seal  of  a  consul-general  of  the  United 
States  resident  within  such  foreign  jurisdiction,  together  with  the 
proofs  of  the  said  last  will  and  testament,  made  and  accepted 
within  such  foreign  jurisdiction,  certified  in  like  manner;  and 
letters  testamentary  of  such  last  will  and  testament  shall  be  issued 
to  the  person  named  therein  to  be  the  executors  and  trustees,  or 

it  was  held  that  the  record  here  of  such  is  made  for  the  issuance  of  letters  tes- 

a    will    and    proofs    is    equivalent    to  tamentary    on    such    a    will.      Hence, 

proof  of  the  will  in  this  State.     But  whether  an  executor  of  such  a  recorded 

see   LocUwood   v.   Lockwood,   51    Hun,  will  has   qualified  himself  to  exercise 

337 ;  Matter  of  Langbein,  1  Dem.  448 ;  a  power  of  sale  in  respect  to  land  in 

Matter  of  Shearer,  1   Civ.  Proc.  Rep.  this  State  must  depend  upon  what  he 

455 ;   Matter   of   Nash,   37   Misc.   706.  has  done  at  the  place  of  foreign  pro- 

The  "presumptive  evidence"  is  over-  bate.      (Pollock  v,   Hooley,   22   N.   Y. 

come,  however,  where  the  record  shows  Supp.  215.) 

on    its    face    that   the    will    was    not  83  Co.   Civ.   Proc,    §    2695.       As   to 

properly  admitted  to  probate.    (Meiggs  authentication  of  such  wills,  see  Cons. 

V.  Hoagland,  68  App.  Div.  182;   s.  c,  L.   IflOO,  c.   18,   §   45,   as   amended  by 

41    Misc.    4;    83    N.    Y.    Supp.    603.)  L.    1909,    c.    304    (formerly    Co.    Civ. 

See  Taylor  v.   Syme,   162  N.  Y.   513.  Proc,  §  2704). 
It  will  be  observed  that  no  provision 
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either,  thereof,  or  to  those  of  them  who,  prior  to  the  issuance  of 
such  letters,  hy  formal  renunciation,  duly  acknowledged  or  proven 
in  the  manner  prescribed  by  law,  shall  not  have  renounced  the  trust 
therein  devolved  upon  them;  provided,  that  before  any  such  will 
shall  be  admitted  to  probate  in  any  county  of  this  State,  the  same 
proceedings  shall  be  had  in  the  Surrogate's  Court  of  the  proper 
county  as  are  required  by  law  upon  the  proof  of  the  last  will  and 
testament  of  a  resident  of  this  State  who  shall  have  died  therein ; 
except  that  there  need  be  cited  upon  such  probate  proceedings  only 
the  beneficiaries  named  in  such  will.** 

§  251.  Filing  nonresident's  will  with  secretary  of  state Where 

the  surrogate  admits  to  probate  the  will  of  a  person  who  was  not 
a  resident  of  the  State  at  the  time  of  his  death,  or  grants  original 
or  ancillary  letters  testamentary  upon  such  a  will,  or  original  or 
ancillary  letters  of  administration  upon  the  estate  of  such  a  per- 
son, he  must,  within  ten  days  thereafter,  transmit  to  the  secretary 
of  state,  to  be  filed  in  his  office,  a  certified  copy  of  the  will  or 
letters.  The  surrogate's  fees  for  making  the  copy,  and  the  ex- 
penses of  transmission,  must  be  audited  by  the  comptroller,  and 
paid  out  of  the  treasury  upon  his  warrant.*^ 

§  252.  Copies  of  record  of  ancient  wills  as  evidence. —  It  is  pro- 
vided that  "  the  exemplification  of  the  record  of  a  will,  proved 
before  the  judge  of  the  former  Court  of  Probate,  and  recorded 
in  his  office  before  the  1st  day  of  January,  in  the  year  1785,  cer- 
tified under  the  seal  of  the  officer  having  custody  of  the  record, 
must  be  admitted  in  evidence  in  any  case,  after  it  has  been  made 
to  appear  that  diligent  and  fruitless  search  had  been  made  for  the 
original  will."  *®  "An  exemplified  copy  of  the  last  will  and  testa- 
ment of  any  deceased  person,  which  has  been  admitted  to  probate, 
whether  as  a  will  of  real  or  personal  property,  or  both,  and  re- 
corded in  the  office  of  the  surrogate  in  any  county  of  this  State, 
shall  be  admitted  in  evidence  in  any  of  the  courts  of  this  State, 
without  the  proofs  and  examination  taken  on  the  probate  thereof, 
and  whether  such  proofs  shall  have  been  recorded  or  not,  with 
like  effect  as  if  the  original  of  such  will  had  been  produced  and 
proven  in  such  court,  when  thirty  years  have  elapsed  since  the  will 
was  admitted  to  probate  and  recorded.  And  the  recording  of  such 
will  shall  be  evidence  that  the  same  was  duly  admitted  to  probate. 

84 Co.  Civ.  Proc,  §  2705    (added  by       85 Co.  Civ.  Proc,  §  2503. 
L.    1909,    e.    65;    formerly    L.    1894,       86  Co.  Civ.  Proc,  §  2631. 
c.  731 ) .    See  note  25  of  the  Report  of 
the  Board  of  Statutory  Consolidation. 
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The  exemplification  of  the  record  of  a  will  which  has  been  proved 
before  the  surrogate  or  judge  of  probate,  or  other  officer  exercis- 
ing the  like  jurisdiction,  of  another  State  must,  when  certified  by 
the  officer  having  by  law,  when  the  certificate  was  made,  custody 
of  the  record,  be  admitted  in  evidence,  as  if  the  original  will  was 
produced  and  proved,  when  ihirty  years  have  elapsed  since  the  will 
was  proved."  ^^ 

The  evidential  effect  of  a  decree  granting  probate  will  be  con- 
sidered hereafter,  under  the  head  of  decrees  generally,  and  their 
effect  as  adjudications.** 

87  Co.  Civ.  Proc,   §  2632.     The  ob-  persede  the  necessity  of  proving  anew 

ject  of  the  originals  of  the  foregoing  the  execution  of  the  ■will  on  producing 

provisions,    relating    to    wills    which  the   exemplification.      (Ackley  v.   Dy- 

may  be  termed  ancient,  was  to  make  gert,  33  Barb.   170.) 

the  exemplifications  in  such  cases  su-  88  See  c.  XXI,  post. 


CHAPTER  VII. 

THE  VALIDITY,  CONSTRUCTION,  AND   EFFECT 
OF  WILLS. 

§  253.  Implied  power  to  construe  wills —  As  a  necessary  incident 
to  their  general  powers  to  control  executors,  to  direct  the  pay- 
ment or  charging  of  legacies  and  the  like,  Surrogates'  Courts  have 
always  exercised  the  right  and  the  power  to  look  into  the  will 
and  determine  its  true  construction;  and  this  power  has  always 
been  considered  to  be  as  extensive  as  the  power  to  which  it  is 
incident."^  As  an  incident  to  their  duty  to  settle  the  accounts  of 
executors,  and  to  decree  distribution  of  the  estate  remaining  in 
their  hands,  "  to  the  persons  entitled,  according  to  their  respective 
rights,"  they  may,  therefore,  construe  a  will  so  far  as  it  may 
be  necessary  to  determine  to  whom  the  legacies  are  payable  and 
whether  any  of  them  should  abate.  These  questions,  to  some 
extent,  at  least,  require  the  court  to  decide  whether  a  legacy 
attempted  to  be  made  is  invalid  or  ineffectual  as  being  obnoxious 
to  the  rule  against  perpetuities,^  or  to  the  statute  limiting  char- 
itable gifts  to  one-half  of  the  estate,^  or  as  being  in  violation  of 
some  statute,  or  settled  rule  of  law  which  restrains  or  limits  the 
power  of  testamentary  alienation.*  So,  in  a  proceeding  to  revoke 
letters  testamentary,  it  may  be  necessary  for  the  court  to  con- 
strue the  will  in  order  to  determine  whether  or  not  the  executors 
were  guilty  of  the  waste  charged,  in  turning  over  the  estate  to 
one  of  their  number  as  an  absolute  devisee  and  legatee.^  These 
cases  proceed  upon  the  principle  that  wherever,  in  any  proceeding 
touching  the  administration  of  the  estate,  in  which  the  validity  of 

1  Matter  of  Davis.  105  App.  Div.  B  Fernbacher  v.  Fernbacher,  4  Dem. 
221;  aff'd,  182  N.  Y.  468;  Matter  of  227.  Compare  Matter  of  Ellis,  1  Con- 
Raymond,  73  App.  Div.  11;  76  N.  Y.  noly,  206;  Matter  of  Soule,  id.  18. 
Supp.  355.  So,   in   assessing   the  inheritance  tax, 

2  Matter  of  Verplanck,  OIN.  Y.  439;  the  court  may  determine  what  estate 
Eigg  V.  Cragg,  26  Hun,  89;  89  N.  Y.  passed  under"  the  will.  (Matter  of 
479 ;  Purdy  v.  Hayt,  92  id.  446 ;  Mat- '  Ullmann,  137  N.  Y.  403 ;  Matter  of 
ter  of  French,  52  Hun,  303;  23  St.  Peters,  69  App.  Div.  465;  74  N.  Y. 
Rep.  450.  Supp.  1028.)      But  the  power  will  not 

3  Stephenson  v.  Short,  92  N.  Y.  433 ;  be  exercised  where  the  same  question 
Matter  of  Talmage,  59  Misc.  130.  is     involved     in    an     action     pending 

4Tappen    v.    Methodist    Church,    3    in   the    Supreme    Court.      (Matter   of 
Dem.  187;  Dubois  v.  Brown,  1  id.  317;    Dunn,  63  Misc.  180.) 
Matter  of  Collyer,  4  id.  24. 

[227] 
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the  will  is  pertinent  to  tlie  matter  in  hand,  the  court  will  deter- 
mine the  question;  as  where,  for  example,  it  appears,  on  the 
accounting  of  an  executor,  that  the  testatrix  had  married  subse- 
quently to  the  execution  of  the  will,  the  court  will  not  hesitate 
to  declare  the  will  revoked,  and  direct  a  distribution  as  in  a  case 
of  intestacy.® 

§  254.  Express  jurisdiction. —  The  original  statute'^  required 
that,  "  before  recording  any  will  or  admitting  the  same  to  probate, 
the  surrogate  shall  be  satisfied  of  its  genuineness  and  validity." 
It  was  claimed  that  this  requirement  involved  the  necessity  of 
examining  the  contents  of  the  instrument  propounded,  before 
decreeing  probate,  and  of  summarily  rejecting  so  much  of  it  as 
the  court  might  find  illegal  or  ineffectual  for  any  cause;  but  it 
was  decided  that  the  statute  only  required,  as  a  condition  of 
granting  probate,  that  the  court  should  be  satisfied  that  the  instru- 
ment was  "  valid,"  as  a  will,  not  that  it  should  declare  each  or 
any  of  its  provisions  valid;  in  short,  that  the  factum  of  the  will 
was  the  only  issue  in  a  probate  proceeding,  and  the  court  would 
not  examine  its  contents  except  as  they  bore  upon  the  question 
of  its  execution  and  authenticity.*  In  1870,  the  Legislature 
conferred  power  upon  the  Surrogate's  Court  of  New  York  county, 
in  a  proceeding  to  prove  a  will,  to  pass  upon  the  validity  of  any 
of  its  provisions  or  their  legal  effect,  when  called  in  question  by 
any  heir  or  next  of  kin  of  decedent,  or  by  any  legatee  or  devisee 

6  Matter  of  Davis,  1  Tuck.  107.  So  Matter  of  Davenport,  37  Misc.  179; 
in  an  accounting  proceeding  the  court  74  N.  Y.  Supp.  940;  Matter  of  Ray- 
may  ascertain  the  intention  of  the  mond,  73  App.  Div.  11;  76  N.  Y. 
testator  in  regard  to  the  compensation  Supp.  355 ;  Matter  of  Vandevort,  8 
to  be  made  to  the  executors.  (Mat-  App.  Div.  341;  40  N.  Y.  Supp.  791; 
ter  of  Thompson,  5  Dem.  117.)  On  a  Baldwin  v.  Smith,  3  App.  Div.  350;  38 
motion  to  open  a  decree  on  a  final  N.  Y.  Supp.  299.  When,  however, 
accounting  and  to  modify  it,  the  upon  an  accounting,  no  question  of 
court  may  construe  the  will  with  a  distribution  is  before  the  court,  any 
view  of  determining  whetlier  the  tes-  direction  as  to  the  future  is  not  bind- 
tator's  widow  had  the  right  to  a  life  ing  upon  the  court  when  the  question 
use,  only,  of  personal  property  which  becomes  a  present  one.  (Matter  of 
the  executor  was  bound  to  turn  over  McCahill,  29  Misc.  450;  61  N.  Y. 
to  her  as  trustee  of  the  remaindermen.  Supp.  1071.)  S.  P.,  Matter  of  Haight, 
(Kelsey  v.  Van  Camp,  3  Dem.  530.)  51  App.  Div.  310;  64  N.  Y.  Supp. 
See  Matter  of  Finn,  1  Misc.  280;  1029.  See  §  1074,  post. 
Matter  of  Havens,  8  id.  574;  29  N.  Y.  7  L.  1837,  c.  460,  §  17. 
Supp.  1085;  Matter  of  Metcalfe,  6  8  Matter  of  McLaughlin,  1  Tuck. 
Misc.  524;  27  N.  Y.  Supp.  879;  Mat-  79.  The  present  Code  (§  2622),  adopt- 
ter  of  Young,  17  Misc.  680;  s.  c,  ing  the  statute  of  1837,  defines  the 
as  Matter  of  Cornell,  41  N.  Y.  Supp.  "  validity,"  of  which  the  court  was  to 
639 ;  aff'd,  15  App.  Div.  285 ;  Matter  inquire,  on  a  will  being  offered  for 
of  Perkins,  75  Hun,  129;  26  N.  Y.  probate,  to  be  "the  validity  of  its 
Supp.  958;  Matter  of  Owens,  24  Civ.  execution." 
Proc.  Eep.  256;  33  N.  Y.  Supp.  422; 
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named  in  the  will,  to  the  same  extent  that  the  Supreme  Court  had 
jurisdiction  to  pass  upon  and  determine  the  true  construction, 
validity,  and  legal  effect  thereof.^  This  jurisdiction,  considerably 
curtailed,  is  now  enjoyed  by  all  surrogates,^"  though  it  is  said 
that  the  principle  of  the  two  statutes  is  the  same."^'''  The  juris- 
diction is  confined  to  the  cases  of  wills  of  personal  property,  and 
such  a  will  must  be  that  of  a  resident  of  this  State,  and  have  been 
executed  within  this  State.-^^  It  is,  therefore,  far  from  conferring 
upon  these  courts  the  same  powers  and  jurisdiction  which  the 
Supreme  Court  has  in  such  a  matter.  The  jurisdiction  to  con- 
strue wills  which  these  courts  now  enjoy  is  only  new  in  that  it 
may  be  exercised  not  only,  as  heretofore,  incidentally  to  some 
other  proceeding  in  the  course  of  the  administration  of  the  estate, 
but  it  may  be  exercised  before  the  administration  has  begun, 
and  in  the  same  proceeding  by  which  the  factum  of  the  will 
is  sought  to  be  established.  By  the  same  decree  which  admits 
the  instrument  to  probate  as  the  validly  executed  will  of  a  capable 
testator,  the  surrogate  "  must,"  if  required,  construe  the  docu- 
ment with  the  view  of  determining  its  "  validity  "  and  "  effect," 
that  is,  so  far  as  they  can  be  determined  by  "  construction," 
according  to  the  rules  of  law  governing  that  subject.  Where 
the  question  of  the  validity  of  the  will  is  not  material  or  perti- 
nent, the  court  will  decliiie  to  entertain  it.^^ 

§  255.  Limits  of  jurisdiction —  ISTotwithstanding  this  extension 
of  their  powers  in  this  regard,  the  rule  still  is,  that  Surrogates' 
Courts  have  no  authority  to  construe  a  will,  except  as  it  is 
expressly  conferred  by  statute,  or  as  it  is  a  necessary  incident 

9L.  1870,  e.  359,  §  11.  It  was  held,  1909,  c.  18,  §  47  (formerly  Co.  Civ. 
under  this  statute,  that  even  if  some  Proc,  §  2694).  The  limitation  is  con- 
of  the  provisions  of  the  will  created  fined,  apparently,  to  cases  where  the 
an  unlawful  suspension  of  ownership,  question  is  raised  directly  in  a  pro- 
this  was  no  objection  to  the  probate  of  bate  proceeding,  as  authorized  by  see- 
the will,  and  the  court  refused  to  pass  tion   2624. 

upon  the  question  before  admitting  the        13  Whether,  upon  an  application  to 

will  to  probate.      (Wade  v.  Holbrook,  require  an  executor  to  show  cause  why 

2  Redf.  378.)  he  should  not  be  attached  for  failure 

10  Co.  Civ.  Proc,  §  2624.  to  file  an  inventory  and  why  he  should 

11  Jones  V.  Hamersley,  4  Dem.  427.  not  be   removed  from  office,   the   sur- 

12  The  fact  that  the  testator  was  a  rogate  has  power  to  construe  a  will 
resident  does  not  give  jurisdiction,  if  was  questioned  in  Wilde  v.  Smith  (2 
the  will  was  executed  outside  the  Dem.  93).  The  force  and  effect  of  .i 
State.  (Tiers  v.  Tiers,  2  Dem.  209.)  testamentary  provision  cannot  be 
A  resident,"  as  used  in  this  section,  finally  determined  upon  an  applica- 
must  mean  a  resident  at  the  time  of  tion  for  an  advance  upon  a  legacy, 
the    testator's    death.      See    Cons.    L.  (Rank  v.  Camp,  3  Dem.  278.) 
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to  some  other  power  expressly  conferred.^*  'No  statute  expressly 
confers  upon  them  any  jurisdiction  of  a  direct,  independent  pro- 
ceeding for  the  construction  of  a  will.  The  will  having  once 
been  admitted  to  probate,  the  court  has  not  power  to  entertain 
a  new,  independent  proceeding  for  its  construction.-^''  This  object 
can  be  accomplished  either  as  an  incident  to  the  probate  pro- 
ceeding, or  afterward,  as  an  incident  to  some  other  proceeding, 
where  the  due  administration  of  the  estate  makes  it  necessary 
that  it  should  be  done.  The  authority  of  a  Surrogate's  Court 
to  pass  upon  the  A'alidity  of  dispositions  of  property  by  will,  in  a 
proceeding  for  its  probate,  is  limited  (1)  to  the  case  of  wills  of 
residents  of  this  State,  executed  within  the  State;  and  (2)  to 
dispositions  of  personal  property  therein  attempted  to  be  made."^* 
In  regard  to  the  testator's  residence  and  the  place  where  he  exe- 
cuted his  will,  I  apprehend  that  the  limitation  applies  only  to 
probate  proceedings,  and  that  if  the  question  of  the  validity  or 
effect  of  a  foreign  will,  or  the  will  of  a  nonresident,  necessarily 
arises  in  a  proceeding  affecting  the  administration  of  the  estate 
under  it,  the  court  should  not  refuse  to  determine  it. 

The  limitation,  depending  upon  the  species  of  property  involved 
in  the  dispositions  of  the  will  sought  to  be  construed,  has  now 
been  defined  with  precision  by  the  court  of  last  resort,  after 
no  little  uncertainty  had  been  created  through  discussion  in  the 
trial  courts.  It  is  now  settled  that  the  law  is  now,  as  it  has 
always  been,  that  Surrogates'  Courts  have  no  jurisdiction,  either 
direct  or  indirect,  to  determine  the  validity,  construction,  or 
effect  of  devises  of  real  property.  Although  the  Code  declares 
it  necessary  that  a  petition  for  probate  should  state  whether  the 
will  relates,  or  purports  to  relate,  exclusively  to  real  or  personal 
property,  or  to  both,  and  that  the  will  must  be  admitted  "  as  a 
will  valid  to  pass  real  property  or  personal  property  or  both  " 
(§  262-3),  this  does  not  vest  the  surrogate  with  the  power  to 
determine  whether  the  instrument,  upon  its  face,  is  sufficient,  in 
terms  and  legal  effect,  to  convey  the  title  to  any  of  testator's  real 
property.  The  extent  of  the  surrogate's  jurisdiction,  on  a  pro- 
bate proceeding,  is  to  examine  the  will  to  ascertain  whether  it 

14  Washbon  v.  Cope,  144  N.  Y.  287 ;  ter    of    Campbell,    88    Hun,    374 ;     34 

63  St.  Rep.  716;  Kirk  v.  McCann,  117  N.  Y.  Supp.  831;  Matter  of  Burdick, 

App.  Div.  56;   101  N.  Y.  Supp.  1093;  supra.) 

Matter  of  Burdick,  98  App.  Div.  560;  15  Bevan  v.   Cooper,   72  N.   Y.  317; 

Matter  of  Raymond,  73  App.  Div.  11;  Matter  of  McClouth,  9  Misc.  385;   30 

76     N.     Y.     Supp.     355;     Matter     of  N.  Y.  Supp.  274. 

Buchner,   60   Misc.   287.     Jurisdiction  16  Matter   of  Van   Valkenburgh,    60 

cannot  be  conferred  by  consent.    (Mat-  Misc.  497. 
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purports,  or  is  sufficiently  comprehensive,  to  dispose  of  real  prop- 
erty, and  if  it  does,  he  is  then  to  decide  that  it  shall  be  admitted 
to  probate  as  a  will  valid  for  such  a  purpose,  provided  he  finds 
it  to  have  been  executed,  and  the  petition  and  citation  so  require ; 
the  effect  of  his  decision  goes  no  farther.^"  Where  a  testator 
undertakes  to  create  a  trust  in  which  real  and  personal  property 
are  inseparably  blended  the  surrogate  may  construe  such  clause 
so  far  as  it  relates  to  personal  property  exclusively,^^  otherwise  he 
will  not." 

The  exercise  of  the  express  statutory  authority  of  these  courts 
to  construe  a  will  is  also  limited  to  the  single  proceeding,  to  wit: 
an  original  proceeding  to  probate  a  will.  The  question  of  the 
validity  or  effect  of  the  will  on  its  face  cannot,  therefore,  be 
raised  in  a  proceeding  to  revoke  a  probate  on  allegations  filed, 
under  section  264:7  ei  seq.  of  the  Code  f°  nor  upon  an  application 
for  letters  of  administration  with  the  will  annexed.^^ 

§  256.  Scope  of  construction  of  will —  If  the  subject  is  sus- 
ceptible of  being  reduced  to  a  general  rule,  it  may  be  gathered, 
from  the  cases,  that  the  "  validity,  construction,  or  effect "  of  the 

17  Matter  of  Merriam,  136  N.  Y.  58 ;  McGlynn,  4  Eedf .  485 ;  88  N.  Y.  357 ; 
48  St.  Kep.  897.  In  that  case  the  will  Prive  v.  Foucher,  3  Dem.  339.  The 
contained  but  a  single  paragraph  by  cases  of  Matter  of  Look  (22  St.  Rep. 
•which,  after  the  payment  of  his  debts,  86),  and  Matter  of  Marcial  (37  id. 
testator  devised  and  bequeathed  "all  569),  so  far  as  they  hold  that  surro- 
my  property  and  estate,  real  and  per-  gates  have  authority  to  determine  the 
sonal,  to  the  government  of  the  United  validity  of  a  devise,  are  overruled. 
States  of  America."  The  surrogate  The  former  case  was  affirmed  (26  St. 
irom  whose  decree  the  appeal  was  Rep.  745;  125  N.  Y.  762),  but  the 
taken  had  refused,  on  the  probate  pro-  point  was  not  raised, 
ceeding,  -to  entertain  the  question  is  Matter  of  Trotter,  182  N.  Y.  465; 
whether  or  not  the  devise  was  void, —  Matter  of  Davis,  59  Misc.  310.  See 
a  decision  which  was  affirmed.  The  Jones  v.  Hamersley,  4  Dem.  427 ;  Mat- 
determination  whether  the  provisions  ter  of  Fuller,  22  St.  Rep.  352. 
of  a  will  are  sufficient  to  pass  title  are  19  jNIatter  of  Shrader,  63  Hun,  36 ; 
not  incident  to  its  admission  to  pro-  17  N.  Y.  Supp.  273;  Matter  of  Mer- 
bate.  (Matter  of  Davis,  105  App.  Div.  riam,  supra ;  Matter  of  Morganstern, 
221;  aff'd,  182  N.  Y.  468.)  See  Matter  9  Misc.  198;  30  N.  Y.  Supp.  215; 
of  Schweigert,  17  Misc.  186;  40  N.  Y.  Matter  of  Davis,  supra.  In  Matter 
Supp.  979.  The  decision  in  Sevan  v.  of  Keogh  (47  Misc.  37;  modified  on 
Cooper  (72  N.  Y.  317)  was  placed  other  points,  112  App.  Div.  414;  aff'd, 
principally  upon  the  ground  that  the  186  N.  Y.  544),  upon  an  accounting. 
Act  of  1870,  u.  359,  §  11,  gave  the  the  trust  estate  consisted  of  proceeds 
surrogate  power  to  determine  ques-  of  sale  of  certain  lands  in  partition ; 
tions  of  construction,  only  in  the  pro-  held,  that  the  surrogate  had  power  to 
.  ceeding  for  probate,  though  whether  construe  the  will  in  so  far  as  it  re- 
the  court  possessed  jurisdiction  of  such  lated  to  real  estate  or  its  proceeds. 
a  question  in  any  proceeding  was  dis-  2n  Matter  of  Ellis,  1  Connoly,  206; 
cussed,  with  the  conclusion  stated  in  22  St.  Rep.  77 ;  Matter  of  Watson,  131 
the  text.  See  Hillis  v.  Hillis,  16  Hun,  N.  Y.  587;  42  St.  Rep.  877. 
76;  Currin  v.  Fanning,  13  id.  458;  21  Matter  of  Smith,  41  St.  Eep. 
Matter  of  Fi-ench,  52  id.  303;  Marx  v.  337;  IS  N.  Y.  Supp.  174. 


§  256.       Vaiidity,  Consteuction,  Etc.,  of  Wills.  232 

will  which  a  surrogate  can  determine  must  be  such  as  can  be 
determined  by  an  examination  of  the  will  itself,  without  resort 
to  extrinsic  evidence.  The  investigation  must  be  confined  to 
questions  arising  between  the  parties  to  the  proceeding,  as  between 
different  legatees  or  between  heirs-at-law  and  legatees  growing 
out  of  the  terms  of  the  will?^  A  question,  for  example,  which 
involves  the  title  of  the  property  bequeathed,  as  between  the 
estate  and  a  third  person,  who  claims  it  adversely  to  the  will, 
never  was  triable  in  a  Surrogate's  Court,  and  is  not  made  triable 
by  the  new  statute.  Such  a  question  should  be  reserved  until  a 
representative  is  appointed  to  defend  the  estate,  and  can  then 
be  tried  only,  as  between  him  and  the  claimant,  in  a  common-law 
court  where  a  jury  trial  is  guaranteed,  except  in  cases  of  equitable 
cognizanee.^^  A  tribunal  engaged  in  proving  a  will  is  not  a 
fit  place,  nor  is  the  time  appropriate,  for  making  an  inventory 
of  the  estate  and  adjudging  its  liabilities  with  a  view  of  ascer- 
taining whether  or  not  certain  charitable  gifts  in  the  will  exceed 
in  amount  one-half  the  estate,  after  the  payment  of  all  just  debts. 
The  question  of  the  quantum  of  the  estate  is  not  triable  in  a  pro- 
bate proceeding,  for  the  reason  that  its  solution  does  not  require 
a  construction  of  the  will  or  a  determination  of  the  legal  effect 
of  its  provisions  under  the  statute.  Whether  or  not  there  shall 
be  an  abatement  of  the  charitable  bequests,  and  if  so  to  what 
extent,  will  be  determined  in  the  course  of  the  administration  of 
the  estate,  at  the  instance  of  the  representative.^*  The  question 
whether  a  legacy  in  the  will  propounded  was  created,  not  by 
a  direct  or  express  gift,  but  was  to  be  inferred  from  language 
which  shows  an  intention  to  give  a  legacy,^®  and  the  question 
whether  the  will,  by  its  terms,  established  any  trust,  and  if  so 
whether  that  trust  is  valid,^®  are  properly  cognizable  by  the  surro- 
gate when  raised  on  a  probate  proceeding;  but  in  neither  case 
can  the  court  go  beyond  the  language  of  the  will  itself.  If,  in 
the  latter  case,  there  are  any  extrinsic  grounds  for  impressing  a 
trust  ex  maleficio  in  favor  of  heirs  or  next  of  kin  upon  the 
bequest,  an  action  for  such  a  purpose  must  be  brought  in  equity 
where  the  power  resides  for  granting  that  relief.      Notwithstand- 

22  Matter  of  Walker,  136  N.  Y.  20;  ter  of  Mullen,  25  Misc.  253;  55  N.  Y. 
48  St.  Eep.  893;  Matter  of  Keleman,    Supp.  432. 

126  N.  Y.  73;  36  St.  Rep.  390.  25  Matter  of  Vowers,  113  N.  Y.  569; 

23  Matter  of  Walker,  136  N.  Y.  20;  Matter  of  Smith,  46  Misc.  210.  See 
Matter  of  McGoughran,  124  App.  Div.  Smith  v.  Floyd,  71  Hun,  56;  24  N.  Y. 
312;  192  N.  Y.  565.  See  also  MoClure  Supp.  610;  aif'd,  140  N.  Y.  337;  Cul- 
V.  Woolley,  1  Dera.  574.  hane  v.  Fitzsribbons,  42  Misc.  331. 

24  Matter   of   Walker,   supra;   Mat-  26 Matter  of  Keleman,  126  N.  Y.  73. 
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ing  the  language  of  the  statute  that  "  the  surrogate  must  deter- 
mine "  the  issue  of  validity,  when  raised  on  the  probate,  the  court 
is  bound  to  consider  the  limited  extent  of  its  general  jurisdic- 
tion, and  its  inadequacy  to  deal  with  certain  questions,  which 
belong  more  properly  to  common-law  courts. 

§  257.  Who  may  invoke  jurisdiction —  The  mere  fact  that  one 
is  a  party  to  a  controversy  over  the  probate  of  the  instrument 
does  not  entitle  him  to  insist  that,  before  entry  of  a  decree  accord- 
ing probate,  the  court  shall  pass  upon  all  questions  which  he  may 
see  fit  to  raise  respecting  the  validity,  construction,  or  effect  of 
the  will,  or  of  any  of  its  provisions.^^  No  person  can  command 
the  exercise  of  such  jurisdiction,  unless,  under  the  will  whose 
provisions  he  seeks  to  have  interpreted,  he  claims  some  interest 
in  the  personal  estate  bequeathed,  or  unless,  on  the  other  hand, 
he  claims  that  because  of  the  invalidity  of  the  testator's  dispo- 
sition of  such  personalty  or  of  some  portion  thereof,  he  is  entitled 
to  share  in  the  same  under  the  Statute  of  Distributions.^^  A 
legatee  who  has  accepted  a  legacy  under  a  will  is  estopped  from 
contesting  the  validity  of  the  will  as  a  whole,^®  but  he  is  not 
estopped  from  attacking  certain  provisions  of  the  will  because  of 
benefits   received  under  other   provisions  which   are  concededly 

27  A  foreign  administrator  of  the  to  maintain  or  to  destroy  its  pro- 
estate  of  a  decedent,  although  he  may,  visions.  ( Simmons  v.  Burrell,  8  Misc. 
upon  his  own  application,  be  made  a    388;  28  N.  Y.  Supp.  625.) 

party  to  a  proceeding  for  the  probate        20  Gibbins   v.    Campbell,    148   N".   Y. 

of  the  decedent's  will  in  a  Surrogate's  410;   42  N.  E.  1055;  Matter  of  Soule, 

Court,  has  no  such  interest  as  will  en-  1    Connoly,    18  ;    Matter    of    Peaslee, 

title  him  to  ask  for  a  construction  of  73   Hun,    113;    25    N.   Y.    Supp.    940; 

the  provisions  of   the  will  under  sec-  Matter   of   Richardson,   81   Hun,   425; 

tion  2624  of  the  Code  of  Civil  Proce-  30  N.  Y'.  Supp.  1008;  Matter  of  Marx, 

dure.      {Matter    of    Davis,    105    App.  117   App.   Div.   890.     See  Baldwin   v. 

Div.  221;  93  N.  Y.  Supp.  1004;  aflf'd,  Palen,  24  Misc.   170;    53  N.  Y.  Supp. 

182  N.  Y.  468.)     In  Jones  v.  Hamers-  520;  Walker  v.  Taylor,   15  App.  Div. 

ley   (4  Dem.  427;    1   St.  Rep.  319;   9  452;   44  N.  Y.  Supp.  446;  Beetson  v. 

Civ.    Proc.   Rep.    293),   the  court   re-  Stoops,    186    N.    Y.    456.      Whether   a 

fused  to  pass  upon  the  validity  of  a  daughter,  who  had  received  under  the 

power  of  appointment  conferred  upon  provisions    in    question   a   legacy   less 

a  life  tenant,  pending  the  lifetime  of  in    amount    than    would    be    her    dis- 

the   latter,    notwithstanding   the   Ian-  tributive    share    if    it    should    be    set 

guage  of  the  statute,  "  the  surrogate  aside,  has  elected  to  take  under  such 

tmist  determine,"  etc.  provision    and    is    estopped    from    at- 

28  Jones  V.  Hamersley,  supra ;  Mat-  tacking  it,  qu<Ere.  ( Endress  v.  Willey, 
ter  of  Campbell,  88  Hun,  374 ;  34  N.  Y.  52  Misc.  388.)  Legatees  who  have 
Supp.  831;  Matter  of  Robertson,  23  consented  to  and  shared  in  a  division 
Misc.  450;  51  N.  Y.  Supp.  502.  See  of  the  estate  for  five  years  are  es- 
Eich  V.  Tiffany,  2  App.  Div.  25 ;  37  topped  from  asserting  a  different  basis 
N.  Y.  Supp.  330 ;  Eraser  V.  Hoguet,  65  of  division.  (Matter  of  Marx,  117 
App.  Div.   192;    72  N.  Y.   Supp.   840.  App.  Div.  890.) 

But  it  is  immaterial  whether  he  seeks 
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valid.^°  Where  the  circumstances  of  the  case  are  such  that,  in 
accordance  with  its  course  and  practice,  the  Supreme  Court  would 
not  exercise  its  jurisdiction,  the  Surrogate's  Court  ought  not  to.^^ 
It  ought  not  to  be  understood  that  the  jurisdiction  of  a  Surro- 
gate's Court  to  interpret  a  will  can  only  be  invoked  by  the  parties 
at  whose  instance  a  court  of  equity  will  act.  For  while  neither 
an  heir-at-law  or  next  of  kin  claiming  in  hostility  to  a  will,^^  nor 
a  devisee, ^^  or  legatee,^^  can  maintain  an  action  to  obtain  a  con- 
struction thereof,  they  may  do  so,  in  a  proper  case,  in  these  courts. 
The  jurisdiction  of  courts  of  equity,  to  pass  upon  the  interpreta- 
tion of  wills,  is  incidental  to  that  over  trusts,  and  where  the  will 
contains  no  trusts,  a  suit  will  not  be  entertained  for  the  sole 
purpose  of  construction,  nor  where  legal  rights  only  are  in 
controversy.^^ 

§  258.  Principles  governing  construction. —  Having  defined  the 
jurisdiction  of  these  courts  to  determine,  by  construction,  the 
validity  and  effect  of  a  testamentary  disposition  of  personal  prop- 
erty (whether  incidentally  to  the  probate  of  the  will,  or  to  the 
administration  of  the  estate,  after  probate),  it  only  remains  to 
indicate,  in  a  general  way,  the  grounds  on  which  invalidity  is 
usually  predicated,  and  the  rules  which  govern  courts  in  deter- 
mining the  question.  While  it  is  a  fundamental  principle  that 
a  testator's  intention  must  govern,  such  an  intention  must  be  a 

30  Matter  of  Morgan,  56  Misc.  235.       cannot  be  sustained  on  the  ground  of 

31  "An  occasion  does  not  arise  for  a  doubt  on  which  it  does  not  appear 
the  exercise  by  the  surrogate  of  the  that  the  executor  and  the  legatee 
power  conferred  by  section  2624,  un-  differ,  nor  on  the  ground  of  a  doubt 
less,  in  accordance  with  tlie  course  and  in  respect  to  which  the  executor  is  not 
practice  of  the  Supreme  Court,  that  yet  called  upon  to  act  and  may  never 
tribunal  would,  under  similar  circum-  be ; —  as  in  the  case  of  a  contingent 
stances,     exercise     its     jurisdiction."    gift.       (AVead    v.    Cantwell,    36    Hun, 

(Per  Eollins,  S.,  in  Jones  v.  Earners-  528;   aff'd,  108  N.  Y.  255.)      Such  an 

ley,  supra.)  action  may  be  maintained  by  an   ex- 

82  Chipman  v.  Montgomery,  63  N.  Y.  ecutor,    trustee    or    cestui    que    trust 

221.     Compare  Meserole  v.  Meserole,  1  where  a  doubtful  or  disputed  question 

Hun,  66 ;  Stinde  v.  Ridgeway,  55  How.  is    involved,    and    the    jurisdiction    of 

Pr.  301  ;  Marlett  v.  Marlett,  14  Hun,  the  court  is   not  dependent  upon   the 

313.     See   Shuler  v.  Shuler,  63  Misc.  trust  being  upheld.     (Tonnelle  v.  Wet- 

604,  where  it  was  suggested  that  since  more,  195  N.  Y.  436.) 
the  enactment  of  section  1866  of  the       35Mellen  v.  Mellen,  139  N.  Y.  210; 

Code,  the  old  rule  in  this  respect  has  54   St.   Rep.    670;    McKinley   v.    Van 

been  abrogated.  Dusen,   76   App.   Div.   200;    78   N.   Y. 

33  Duncan  v.  Duncan,  4  Abb.  N.  C.  Supp.  377;  Higgins  v.  Downs,  101 
275.  App.  Div.  119.     See  Wager  v.  Wager, 

34  Sutherland  v.  Ronald,  11  Hun,  21  Hun,  93;  Bailey  v.  Briggs,  56  N.  Y. 
238;  Brundage  v.  Brundage,  65  Barb.  407;  Chipman  v.  Montgomery,  63  id. 
397.  Although  an  action  may  be  221;  Kalish  v.  Kalish,  166  id.  368; 
maintained  by  an  executor  in  respect  Smith  v.  Rockefeller,  5  Sup.  Ct.  (T.  & 
to  personal  property,  or  by  a  legatee  C.)  562;  Meserole  v.  Meserole,  1  Hun, 
(Wager  v.  Wager,  89  N.  Y.  161),  it  66. 
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legal  intention,  that  is,  must  not  be  inconsistent  with  rules  of 
law,  statutory  or  otherwise.^®  A  will  may  disclose,  on  the  face 
of  it,  an  intention  to  dispose  of  property  in  an  illegal  manner, 
or  for  an  illegal  object,  or  to  a  person  legally  incapable  of  taking, 
or  an  intention  to  override  public  policy  or  settled  rules  of  law. 
On  the  other  hand,  where  there  is  an  uncertainty,  apparent  upon 
the  face  of  the  will,  as  to  the  application  of  any  of  its  provisions, 
or  if  the  words  of  a  will  fail  to  disclose  an  intention,  collateral 
or  extrinsic  evidence  is  admissible  to  discover  it ;  and  an  intention 
being  once  discovered,  extrinsic  evidence  is  admissible  to  explain 
it.  The  question  in  expounding  a  will  is  not  what  the  testator 
meant,  as  distinguished  from  what  his  words  express,  but 
simply  —  what  is  the  meaning  of  his  words  ?  In  other  words, 
the  inquiry,  in  each  case,  must  be  what  provisions  has  the 
testator  intended  to  make  for  the  disposition  of  his  estate,  and 
not  whether  he  intended  to  dispose  of  his  estate  according  to  the 
statutory  rules  governing  testamentary  dispositions.  When  the 
provisions  are  ascertained  and  understood,  then  is  their  legality 
to  be  determined.^^  But  the  rule  is  inflexible  that  guesses  at  the 
testator's  intention  will  not  be  indulged  in.  Such  intention  is 
to  be  collected  from  the  words  of  the  will,^^  free  of  conjecture, 
under  the  guidance  of  precedents  and  rules  of  law,  taking  into 
view  the  circumstances  under  which  it  was  made.^®  If  the  inten- 
se Montignani  V.  Blade,  74  Hun,  Matter  of  Van  Ilorne,  25  Misc.  391; 
■297;  2fi  N.  Y.  Supp.  670;  145  N.  Y.  55  N.  Y.  Supp.  651;  Gwyer  v.  Gwyer, 
111.  5  App.  Div.  156;  38  N.  Y.  Supp.  1097; 

37  Central  Trust  Co.  v.  Egleston,  aflf'd,  160  N.  Y.  659 ;  Marks  v.  Halli- 
185  N.  Y.  23;  Herzog  v.  Title  G.  &  Tr.  gan,  61  App.  Div.  179;  70  N.  Y.  Supp. 
Co.,  177  N.  Y.  86.  444. 

38  1  E.  S.  748,  §  2.  See  Myers  v.  The  rule  of  construction  that  the  in- 
Eddy,  47  Barb.  263 ;  Terpening  v.  tention  of  the  testator  is  to  govern, 
Skinner,  30  id.  373;  Fosdiok  v.  Dela-  although  it  may  not  be  in  entire  har- 
field,  2  Eedf.  392;  'Wager  v.  'Wager,  mony  with  the  language  of  the  -^'ill, 
96  N.  Y.  164;  Freeman  v.  Coit,  id.  63;  is  not  to  be  resorted  to  where  the  lan- 
'Williams  v.  Freeman,  83  id.  561 ;  Un-  guage  is  explicit  and  free  from  doubt, 
■derhill  v.  'Vandervoort,  56  id.  242;  even  in  case  where  the  court  may  be 
Bridger  v.  Pierson,  45  id.  601;  Morris  of  opinion  that  had  the  testator  an- 
V.  Ward,  36  id.  587,  595;  'Williams  v.  ticipated  that  which  happened  after 
Williams,  8  id.  525 ;  Quin  v.  Skinner,  his  death,  he  would  have  made  a  dif- 
49  Barb.  128;  Dupre  v.  Thompson,  4  ferent  disposition  of  the  remainder. 
Id.  279;  Tucker  v.  Tucker,  5  id.  103;  (Baylies  v.  Hamilton,  36  App.  Div. 
Martin  v.  Ballon.  13  id.  119;  Richards  133;  55  N.  Y.  Supp.  390;  aff'd,  165 
V.  Northwest  P.  D.  Church,  32  id.  42;  N.  Y.  641.)  Compare  Liebmann  v. 
Eyckman  v.  Gillis,  6  Lans.   79;   Dar-   Liebmann,  53  Misc.  491. 

ling  V.  Rogers,  22  Wend.  489 ;  Murray  30  Oakes   v.    Massey,    94   App.    Div. 

V.  Bronson,  1  Dem.  217;  Sweet  v.  Bur-  165.     A  will   is   ambulatory,   and  the 

nett,  136  N.  Y.  204;  49  St.  Rep.  113;  validity  of  its  proirisions  should  be  de- 

Meehan  V.  Brennan,  16  App.  Div.  395;  termined   by   the  law  as  it  exists   at 

45  N.  Y.  Supp.  57;  Moak  v.  Moak,  8  the  testator's  death.     (Obecry  v.  Goetz, 

App.  Div.  197;  40  N.  Y.  Supp.  438;  116  App.  Div.   807;   102  N.  Y'.  Supp. 
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tion  of  the  testator  is  evidenced  from  language  free  from  am- 
biguity, evidence  concerning  it  is  not  admissible.*"  Where  it 
cannot  have  effect  to  its  full  extent,  it  must  have  effect  as  far  as 
possible.*^  No  clause  is  to  be  rejected,  or  interest  intended  to 
be  given  sacrificed,  on  the  ground  of  repugnance,  when  it  ia 
possible  to  reconcile  the  provisions  supposed  to  be  in  conflict.** 
If,  however,  it  is  impossible  to  reconcile  two  inconsistent  pro- 
visions, the  latter  must  prevail,*^  but  where  a  will  is  valid  in 
part  and  invalid  in  part,  the  valid  portions  should  be  preserved,, 
if  they  are  separable  and  capable  of  being  carried  out  in  fulfill- 
ment of  the  general  plan  of  the  instrument.**      In  construing  a 

232;  Murray  v.  Mitchell,  85  App.  Div.  «  Brown  v.  Lyon,  6  N.  Y.  420  j 
414;  83  N.  Y.  Supp.  591;  aff'd,  178  Chrystie  v.  Phyfe,  19  id.  348;  Oxley 
N.  Y.  316.)  But,  as  to  its  meaning,  v.  Lane,  35  id.  340;  Savage  v.  Burn- 
whether  it  should  be  construed  as  of  ham,  17  id.  577;  Kane  v.  Gott,  24 
the  time  of  its  execution  or  as  of  the  Wend.  665.  Thus,  where  several, 
time  of  testator's  death  is  to  be  de-  trusts  are  created  and  those  which 
termincd  by  his  intention  and  depends  render  the  entire  disposition  illegal 
upon  the  peculiar  circumstances  of  can  be  separated  and  the  legal  upheld 
each  case  (Moflfett  v.  Elmendorf,  82  without  doing  injustice  or  defeating' 
Hun,  470;  31  N.  Y.  Supp.  726;  aff'd,  the  presumed  wishes  of  the  testator,, 
152  N.  Y.  475 ) ,  and  for  the  purpose  of  that  which  is  illegal,  or  which,  added, 
ascertaining  that  intention  the  court  to  others  renders  the  whole  illegal, 
may  reject  words  and  limitations,  may  be  cut  off  and  the  intention  of 
supply  or  transpose  them,  to  get  at  the  testator  given  effect  so  far  as  the 
the  correct  meaning.  (Benjamin  v.  statute  will  permit.  (Matter  of 
Welch,  73  Hun,  371;  26  N.  Y.  Supp.  Buchner,  60  Misc.  287;  Mendel  v. 
156;  Karstens  v.  Karstens,  29  App.  Lewis,  40  Misc.  271;  81  N.  Y.  Supp. 
Div.  229;  51  N.  Y.  Supp.  795;  Lieb-  965;  Matter  of  Faile,  44  Misc.  619; 
mann  v.  Liebmann,  53  Misc.  491 ;  90  N".  Y.  Supp.  157 ;  Lord  v.  Lord,  44 
Matter  of  Levy,  41  Misc.  68 ;  83  N.  Y.  Misc.  530 ;  90  N.  Y.  Supp.  143 ;  Mat- 
Supp.  647:  aff'd,  97  App.  Div.  630;  ter  of  Murray,  75  App.  Div.  246;  78 
Matter  of  Smith,  46  Misc.  210;  Starr  N.  Y.  Supp.  165;  Schlereth  v. 
V.  Starr,  132  N.  Y.  154;  Phillips  v.  Schlereth,  173  N.  Y.  444;  66  N.  E. 
Davies,  92  N.  Y.  199;   Hayes  v.  Gun-   Rep.  130.) 

ning,  51  Misc.  517.)  Compare  Tilden  42  Taggart  v.  Murray,  53  N.  Y.  233; 
V.  Greene,  130  N.  Y.  29.  But  the  Van  Vechten  v.  Keator,  63  id.  52. 
court  has  no  power,  in  its  construe-  43  Noble  v.  Thayer,  19  App.  Div. 
tion  of  wills,  to  insert  clauses  made  446;  46  N.  Y.  Supp.  302.  See  Hen- 
necessary  by  a  change  in  the  circum-  derson  v.  Merritt,  10  App.  Div.  397; 
stances  of  the  property  subsequent  to  41  N.  Y.  Supp.  885.  See  Matter  of 
the  will  and  for  which  the  testator  Faile,  51  Misc.  166.  Where  a  general 
did  not  provide.  (Parker  v.  Butler,  intention  is  expressed  in  a  will,  and 
76  Hun,  240;  27  N.  Y.  Supp.  805.)  also  a  particular  intention  incompati- 
The  construction  given  to  a  will  by  ble  therewith,  the  particular  intention 
the  members  of  testator's  family  is  a  may  be  considered  in  the  nature  of  an 
circumstance  entitled  to  weight,  exception.  (Matter  of  Title  Guarantee 
(Smith  V.  Bartlett,  79  App.  Div.  174;  &  T.  Co.,  46  Misc.  544;  95  N.  Y. 
81  N.  Y.  Supp.  231;  Starr  v.  Starr,  Supp.  59;  rev'd  on  other  points,  114 
132  N.  Y.  154.)  App.  Div.  778.) 

MWadsworth  v.  Murray,  161  N.  Y.  44  Mattpr  of  Trotter,  104  App.  Div. 
274;  55  N.  E.  910;  Schmeig  v.  188;  93  N.  Y.  Supp.  404;  aff'd,  182 
Kochersberger,  18  Misc.  617;  43  N.  Y.  N.  Y.  465;  Kalish  v.  Kalish,  166  N.  Y. 
Supp.  748;  Bradhurst  v.  Field,  135  377;  Smith  v.  Chesebrough,  176  N.  Y. 
N.  Y.  564;  Matter  of  Smith,  46  Misc.  317;  Robb  v.  Wash.  &  Jeff.  Col- 
210.  lege,    103   App.   Div.    327;    93   N.   T. 
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will,  the  intention  of  the  testator  is  to  govern  in  preference  to 
a  general  rule  of  construction,  where  they  come  in  conflict.*^ 
Every  expression  is  to  be  construed,  if  practicable,  so  as  to  give 
effect  to  all  parts  of  the  will,  and  not  to  nullify  any,**  to  avoid 
intestacy,*^  and  the  disinheritance  of  the  natural  objects  of  the 
testator's  bounty.** 

§  259.  Clerical  errors —  Obvious  clerical  errors,  patent  upon  the 
face  of  the  instrument,  may  be  corrected.  Thus  "  and"  may  be 
read  "  or,"  and  conversely  ;**  "  as  "  may  be  read  "  because ;"  ®" 
"reviving"  may  be  read  "  surviving ;"  °^  "leave"  may  be  read 
"  have,"  ^^  and  "  her  "  may  be  substituted  for  "  my."  «^ 

Supp.   192;   modified  on   other  points,  Misc.  210;   Schult  v.  Moll,  132  N.  Y. 

185   N.  Y.  485;   Denison  v.    Denison,  122;   Byrnes  v.   Baer,   86  N.   Y.  218; 

103  App.   Div.   523;    86   N.   Y.   Supp.  Kelley  v.  Hogan,  71  App.  Div.  343.) 
604 ;  aflf'd,  185  N.  Y.  438 ;  Underwood       48  Goodwin  v.  Coddington,  154  N.  Y. 

T.  Curtis,  127  N.  Y.  523.  283;    Matter  of  Miller,   18  App.  Div. 

45  Matter  of  James,  146  N.  Y.  78;  211;  45  N.  Y.  Supp.  956;  aff'd,  155 
66  St.  Rep.  246 ;  Matter  of  Brown,  154  N.  Y.  646 ;  Sage  v.  Wheeler,  3  App. 
N.  Y.  313;  Liebmann  t.  Liebmann,  53  Div.  38;  37  N.  Y.  Supp.  1107;  Shangle 
Misc.  491.  As  to  the  application  of  v.  Hallock,  6  App.  Div.  55;  39  N.  Y. 
this  principle  to  precatory  words  in  Supp.  619;  Matter  of  Salisbury,  61 
a  will,  see  Phillips  v.  Phillips,  112  Misc.  550;  March  v.  March,  186  N.  Y. 
N.  Y.  197;  Matter  of  Copeland,  38  99;  Matter  of  Edie,  117  App.  Div. 
Misc.  402;  77  N.  Y.  Supp.  931.  Com-  310;  Matter  of  Keogh,  126  App.  Div. 
pare  Clay  v.  Wood,  153  N.  Y.  134.  285;  aiT'd,  193  N.  Y.  603;  Trowbridge 

46  Hard  v.  Ashley,  117  N.  Y.  606;  v.  Ck)SS,  126  App.  Div.  679;  Oakes  v. 
Terry   v.    Wiggins,    47    id.    512,    517 ;  Massey,  supra. 

Meo  V.  Gordon,  187  N.  Y.  400;   Clark  49  Jackson  v.  Blanshan,  6  Johns.  54; 

V.  Goodridge,  51  Misc.  140;   100  N.  Y.  Van  Vechten  v.  Pearson,  5  Paige,  S12; 

Supp.  824;  Matter  of  Hoyt,  116  App.  Roosevelt   v.   Thurman,   1    Johns.   Ch. 

Div.  217;   aflf'd,  189  N.  Y.  511;  Peo-  220;    Grim    v.    Dyar,    3    Duer,    354; 

pie's  Trust  Co.  v.  Flynn,  49  Misc.  62 ;  Scott  v.  Guernsey,  48  N.  Y.  106 ;  Mat- 

aff'd,   113  App.  Div.   683.     But  it  is  ter  of  Allison,  53  Misc.  222;  102  N.  Y. 

not   permissible  to   refer   to  a   clause  Supp.  887;   aflf'd,  122  App.  Div.  898; 

which  is  doubtful  for  the  sole  purpose  190  N.  Y.  567. 

of  obscuring   another  which   is   clear.  BO  Sharp  v.  Dimmick,  4  Lans.  496. 

(Fothergill  v.  Fothergill,  80  Hun,  316;  Bl  Pond  v.  Bergh,  10  Paige,  140. 

30  K  Y.  Supp.  292.)  B2  Du   Bois   v.   Ray,   35   N.   Y.    162. 

47  Vernon  v.  Vernon,  53  N.  Y.  351,  The  word  "  sell "  may  be  supplied  be- 
361;  Kalish  V.  Kalish,  166  id.  368;  59  fore  the  word  "and,"  or  the  word 
N.  E.  917;  Haight  v.  Pine,  3  App.  "and"  be  omitted  in  order  to  carry 
Div.  434;  39  N.  Y.  Supp.  511;  New-  out  the  evident  intention  of  the  tes- 
comb  V.  Newcomb,  33  Misc.  191;  68  tator.  (Hall  v.  Thompson,  23  Hun, 
N.  Y.  Supp.  430 ;  Zone  v.  Zone,  4  Misc.  334. )  For  a  case  where  the  words 
559 ;  Meehan  v.  Brennan,  16  App.  Div.  "  as  joint  tenants  and  tenants  in  com- 
395 ;  45  N.  Y.  Supp.  57 ;  Hughes  v.  mon "  were  changed  to  read  "  as  joint 
Mackin,  16  App.  Div.  291 ;  44  N.  Y.  tenants  and  not  as  tenants  in  com- 
Supp.  710;  Sanford  v.  Goodell,  82  mon,"  see  Walter  v.  Ham,  68  App. 
Hun,  369;  Matter  of  Salisbury,  61  Div.  381;  75  N.  Y.  Supp.  185.  See 
Misc.  550;  Simpson  v.  Trust  Co.,  etc.,  also  Matter  of  Levy,  41  Misc.  68;  83 
129  App.  Div.  200;  Oakes  v.  Massey,  N.  Y.  Supp.  647;  aflf'd,  97  App.  Div. 
•94  App.  Div.  165;  Mills  v.  Tompkins,  630. 

110  App.  Div.  212.     The  presumption       B3  Liebmann  v.  Liebmann,  53  Miac. 
is  that  the  testator  did  not  intend  to   491. 
•die  intestate.      (Matter  of   Smith,  46 
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§  260.  Statutory  restrictions.—  The  statutes  of  this  State  restrict 
the  power  of  testamentary  disposition  in  respect  to  (1)  the  crea- 
tion of  trusts,  (2)  the  creation  of  future  estates  in  lands,  or  of 
future  contingent  interests  in  personal  property,  (3)  accumula- 
tions of  rents  and  profits  of  land,  or  of  the  income  of  personal 
property,  and  (4)  in  respect  to  benevolent,  literary,  and  other 
bequests.      Restrictions  are  also  imposed  in  respect  to  the  persons 

i  who  may  take  a  devise  or  bequest,  and  as  to  the  proportion  of 
the  estate  which  may  be  devised  or  bequeathed  for  benevolent 
and  other  purposes  in  certain  cases.  The  cases  involving  the 
application  of  these  provisions  to  particular,  and  often  compli- 
cated, testamentary  dispositions  have  been  very  numerous,  and 
furnish  many  curious  examples  of  the  ingenuity  of  testators  in 
their  attempts  to  contravene  the  restraints  upon  alienation  of 
estates,  as  well  as  the  acuteness  and  persistence  of  judges  in 
detecting  and  frustrating  such  intention.  But  generally,  clerical 
errors,  not  thus  apparent,  cannot  be  corrected  by  extrinsic  evi- 
dence that  the  testator  intended  otherwise  than  the  words  of  the- 
will  express.  Punctuation  may  be  resorted  to,  or  disregarded, 
when  no  other  means  can  be  found  of  solving  an  ambiguity,  but 

~  not  in  cases  where  no  real  ambiguity  exists,  except  what  punctua- 
tion creates  itself. °*  A  statement  of  the  statutory  rules  on  the ' 
subj,6ct  will  be  all  that  the  scope  and  purpose  of  this  volume  will 
permit.  No  mention  is  made  here  of  the  statutory  rules  and 
limitations  regarding  the  creation  of  express  trusts  of  real  prop- 
erty,°^  and  of  future  estates  in  lands,^*  as  they  do  not  include 
or  affect  trusts  or  bequests  of  personal  property,  as  to  which  alone 
these  courts  have  any  concern."'' 

B4  Arcularius  v.  Sweet,  25  Barb.  403.  where  the  testator  merely  hears  the 
When  the  punctuation  accords  with  will  read  (lb.,  179  N.  Y.  352). 
the  sense,  the  use  of  a  capital  in  the  55  1  R.  S.  728,  §  55;  L.  1896,  c.  547, 
middle  of  a  sentence  must  be  regarded  §  76;  Cons.  L.  1909,  c.  52,  96. 
as  accidental  and  should  not  be  per-  68  1  R.  S.  722,  §§  14^16;  L.  1896,. 
mitted  to  confuse  a  construction  other-  c.  547,  §  27 ;  Cons.  L.  1909,  u.  52, 
wise    reasonably   clear.       (Kinkele    v.    §  96. 

Wilson,  151  N.  Y.  269;  45  N.  E.  869.)  57  Tru.sts  of  personal  property  may 
\  The  punctuation  may  be  disregarded  be  created  for  any  purpose  not  pro- 
if  it  is  in  conflict  with  the  testa-  hibited  by  law.  (Holmes  v.  Mead,  52 
mentary  scheme  of  the  testator  as  N.  Y.  332,  343;  Bucklin  v.  Bucklin,  1 
gleaned  from  the  provisions  of  the  Keyes,  141;  Brown  v.  Harris,  25  Barb, 
■will,  or  prevents  ascribing  to  the  words  134;  Gott  v.  Cook,  7  Paige,  521;  Fos- 
employed  their  ordinary  meaning  ter  v.  Coe,  4  Lans.  53 ;  Roosevelt  v. 
(Lewi'sohn  v.  Henry,  92  App.  Div.  532;  Roosevelt,  6  Hun,  31 ;  Tabernacle  Bap- 
87  N.  Y.  Supp.  325;  aflf'd,  179  N.  Y.  tist  Church  v.  Fifth  Ave.  Baptist 
352 ) ,  but  as  a  rule,  resort  to  punctua-  Church,  60  App.  Div.  327 ;  70  N.  Y. 
tion  is   a  hazardous  guide,  especially    Supp.  181;  aff'd,  172  N.  Y.  598;  Eobb- 
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§  261.  Suspension  of  absolute  ownership As  to  personal  prop- 
erty, the  absolute  ownership  cannot  be  suspended  longer  than 
during  the  continuance,  and  until  the  termination,  of  not  more 
than  two  lives  in  being  at  the  date  of  the  instrument  containing 
the  limitation,  or,  if  by  will,  for  not  more  than  two  lives  in 
being  at  the  death  of  the  testator.  In  all  other  respects,  limita- 
tions of  future  or  contingent  interests  in  personal  property  are 
subject  to  the  rules  prescribed  in  relation  to  future  estates  in 
lands.^*  The  phrase  "  suspense  of  absolute  ownership,"  a^  used 
in  this  statute  in  relation  to  personal  property,  is  said  to  mean 
the  same  thing  as  "  suspense  of  the  power  of  alienation,"  as 
applied  to  real  property,®^  and  the  construction  of  the  two  pro- 
visions has  been  to  the  same  effect  as  to  each.  Words  in  a  will 
which  amount  to  a  suspension  of  the  power  of  alienation  of  lands 
will  be  held  as  sufficient  to  effect  a  suspension  of  the  absolute 
ownership  of  personal  property,  and  vice  versa.  That  period 
must  be  measured  by  existing  lives,*"  or  by  some  more  proximate 
event  which  must  happen  during  life,®^  and  the  persons  whose 
lives  are  to  furnish  the  measure  of  the  suspension  must  be  desig- 
nated or  referred  to,  so  as  to  be  capable  of  ascertainment  in  the 
instrument  by  which  the  disposition  is  made.*^      Thus,  a  trust 

V.  Wash.  &  Jeff.  College,  103  App.  queiit  date.  A  violation  of  the  stat- 
Div.  327 ;  93  N.  Y.  Supp.  192 ;  modif.  utes  against  perpetuities  is  not  cured 
on  other  points,  185  N.  Y.  485.)  by    the    hap|jening   of    fortuitous    cir- 

B8  1  E.  S.  773,  §§  1,  2;  L.  1897,  cumstances  by  reason  of  which  no  il- 
c.  417,  §  2;  Cons.  L.  1909,  c.  45,  §  11;  legal  suspension  of  absolute  ownership 
Mills  V.  Husson,   140  N.  Y.  99.  is   actually  effected.     The  validity  of 

89  The  term  "  absolute  ownership "  an  attempted  suspension  of  absolute 
as  applied  to  personalty  must  be  in-  ownership  is  to  be  determined  not  by 
terpreted  in  its  ordinary  and  natural  the  event  but  by  the  possibility, 
sense,  and  the  same  is  suspended  (Morton  Trust  Co.  v.  Sands,  122  App. 
where  the  title  of  one  life  tenant  is  Div.  691;  107  N.  Y.  Supp.  698;  aff'd, 
defeasible  in  favor  of  another;  neither  195  N.  Y.  28;  Matter  of  Wilcox,  194 
one  can  be  said  to  possess  absolute  N.  Y.  288;  Simpson  v.  Trust  Co.,  etc., 
ownership,  even  though  both  are  in  129  App.  Div.  200 ;  Stewart  v.  Wooley, 
being  at  the  time.  (Matter  of  Wil-  121  App.  Div.  531.)  The  probability 
cox,  194  N.  Y.  288;  Emmons  v.  that  the  trust  will  be  meaisured  by 
Cairns,  3  Barb.  243;  Morton  v.  Mor-  five  lives  in  being,  rather  than  by 
ton,  8  id.  18.)  In  Converse  v.  Kellogg  two  lives  in  being,  renders  it  unlawful. 
(7  Barb.  590),  a  different  view  is  (Matter  of  Bruchaeser,  49  Jlisc.  194.) 
taken.  62  Everitt  v.  Everitt,  29  N.  Y.  39; 

60  See  Matter  of  Faile,  44  Misc.  Wilber  v.  Wilber,  165  id.  451 ;  59 
619;  90  N.  Y.  Supp.  157.  It  is  not  N.  E.  264;  Matter  of  Murray,  34 
essential  to  the  validity  of  the  trust  Misc.  39;  69  N.  Y.  Supp.  491;  Mon- 
that  its  continuance  should  be  de-  tignani  v.  Blade,  145  N.  Y.  Ill-  64 
pendent  upon  the  life  of  the  bene-  St.  Rep.  558;  Matter  of  Ackermann, 
ficiary.  (Stringer  v.  Young,  191  N.Y.  36  Misc.  752;  74  N.  Y.  Supp.  477; 
157.)  Fairchild   v.    Edson,    154   N.    Y.    199. 

61  A  will  speaks  as  of  the  time  of  Absolute  ownership  is  not  suspended 
the  testator's  death,  and  whether  or  merely  because  the  executor  may  re- 
not  it  violates  the  statute  against  per-  quire  a  period  of  time  not  measured 
petnities  must  be  determined  as  of  by  lives  in  which  to  execute  the  power 
that   date  and  not  aa  of  some  subse-   of  sale.     (Decgan  v.  Wade,  144  N.  Y. 
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to  continue  for  an  indefinite  period,"^  or  until  a  date  specified,** 
is  not  valid.  The  period  of  suspension,  to  which  it  is  the  purpose 
of  the  statute  to  limit  dispositions  of  property,  is  the  same  as  to 
real  and  as  to  personal  property,  that  is,  "two  lives  in  being;" 
in  the  case  of  a  devise  of  real  property,  the  lives  must  be  "  in 
being  at  the  creation  of  the  estate;"  and  in  the  case  of  a  bequest 
of  personal  property  the  lives  must  be  "  in  being  at  the  death 
of  the  testator."  But  "  the  time  of  the  creation  of  the  estate  " 
is  the  death  of  the  testator,  so  that,  in  both  cases,  the  testator's 
death  is  the  time  from  which  the  period  of  suspension  is  reckoned. 
So  the  statutory  term,  "  two  lives  in  being,"  applies  equally,  and 
in  the  same  sense,  to  suspension  occasioned  by  contingencies, 
trusts,  and  powers  in  trust;  to  postponement  of  vesting,  and  to 
suspension  of  the  absolute  ownership  of  personal  property.  As 
a  general  proposition,  it  may  be  stated  that  a  suspension  of  the 
absolute  ownership  of  personalty  occurs  only  when  there  are  no 
persons  in  being  by  whom  an  absolute  estate  in  possession  can  be 
conveyed.*^     It,  therefore,  follows  that  if  there  is  a  present  right 

573;    64   St.   Rep.   240.)      A   child  m  246;  78  N.  Y.  Supp.  165;  McGuire  v. 

ventre  sa  mere  at  the  testator's  death  McGuire,   80  App.  Div.   63;   80  N.  Y. 

is    a    "life    in    being."       (Cooper    t.  Supp.  497;   Hagemeyer  v.  Saulpaugh, 

Heatherton,  65  App.  Div.  561;  73  N.  Y.  97  App.  Div.  535;  90  N.  Y.  Supp.  228; 

Supp.  14.)      The  period  during  which  Walter    v.     Walter,     60    Misc.    383; 

the  absolute  right  of  alienation  may  Keenan  v.  Kcenan,  122  App.  Div.  435. 

be  suspended  by  an  instrument  in  exe-  Compare   Liebmann   v.    Liebmann,    53 

cution  of  a  power  must  be  computed  Misc.  491;   Smith  v.  Chesebrough,  176 

from  the  time  of  the  creation  of  the  N.  Y.  317.     But  a  mere  postponement 

power ;     accordingly,    a    testamentary  of  the  time  of  payment  of  a  legacy  or 

appointment  under  a  power  contained  delivery  of  property  does  not  make  a 

in  the  will  of  testator's  father,  which  legacy   contingent   or   unlawfully   sus- 

would  have  the   effect   of   suspending  pend  the  power  of  alienation.     (Bush- 

the    power    of    alienation    during   the  nell    v.    Carpenter,     92    N.    Y.     270; 

life   of  a  person  not  in  being  at  the  Orange  County  Trust  Co.  v.  Morrison, 

time  of  the  father's  death,  is  invalid.  56    Misc.    88 ;    Matter   of    Becker,    59 

(Matter    of    Pilsbury,    50   Misc.    367;  Misc.  135;  Jacoby  v.  Jacoby,  188N".  Y. 

99   N.   Y.    Supp,   62;    aff'd,   113  App.  224;   Quade  v.  Bertsch,  65   App.  Div. 

Div.  893.)  600;    72  N.  Y.  Supp.  916;   aff'd,   173 

63  A  trust  to  provide  for  the  care  N.  Y.  615;  Matter  of  Roberts,  112 
of    cemetery    lots    in    perpetuity   was  App.  Div.  732.) 

once    held    an    unlawful    suspension.  65  Sawyer  v.  Cubby,  146  N   Y.  192; 

(Matter  of  Dewitt,  113  App.  Div.  790;  66  St.  Rep.  582.     The  illegality  is  not 

99  N.  Y.  Supp.  415;   aff'd,  188  N.  Y.  cured    by    a    power    of    sale,    if    not 

567.)      But  now  such   trusts  are  au-  coupled   with    a   power  to   divide  the 

thorized.     See  §  265a,  post.  proceeds  before  the  termination  of  the 

64  Staples  V.  Hawes,  39  App.  Div.  trust.  (Whitefield  v.  Crissman,  123 
648;  57  N.  "Y.  Supp.  452;  Matter  of  App.  Div.  233.)  Nor  can  the  trust 
Snyder,  48  St.  Rep.  643;  21  N.  Y.  be  made  valid  by  a  refusal  of  one  of 
Supp.  430;  Kalish  v.  Kalish,  166  N.  Y.  the  beneficiaries 'to  accept  the  benefit 
368;  59  N.  E.  917;  Steinway  v.  Stein-  of  its  provisions.  (People's  Tr.  Co.  v. 
way,  10  Misc.  563;  32  N.  Y.  Supp.  Flynn,  113  App.  Div.  683;  99  1^.  Y. 
183;  Matter  of  Murray,  75  App.  Div.  Supp,  970;  rrv'd  on  other  pointa,  188 
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to  dispose  of  the  entire  interest,  even  if  its  exercise  depends  on 
the  consent  of  many  persons,  there  is  no  unlawful  suspension.** 
It  is  not  necessary  that  the  testator  actually  sever  a  trust  fund, 
where  several  trusts  are  to  be  carved  out  of  it.  It  suffices  that 
each  trust  be  made  distinct,  and,  in  such  case,  each  will  be  con- 
sidered alone  on  the  question  of  illegal  suspension.*^  Of  course, 
if  the  provisions  of  the  will  do  not  create  a  strict  trust,  but  amount, 
rather,  to  a  bequest,  no  question  of  illegal  suspension  arises.*"* 

§  262.  Accumulations  of  income  of  personal  property Accumu- 
lations of  income  of  personal  property  (except  as  specified  in  the 
statute)  are  placed  on  the  same  general  footing,  and  are  governed 
by  the  same  rules,  as  accumulations  of  rents  and  profits  of  real 
estate.®  The  statute  provides™  that  the  accumulation  of  the 
income  of  personal  property  may  be  directed  as  follows:  (1)  If 
the  accum.ulation  is  directed  to  commence  from  the  date  of  the 
instrument  or  from  the  death  of  the  person  executing  the  same, 
it  must  be  for  the  benefit  of  one  or  more  minors''^^  then  in  being,''^ 
or  in  being  at  such  death,  and  terminate  at  or  before  the  expira- 
tion of  their  majority,^^  or,  (2)  if  the  accumulation  is  directed 

N.  Y.  385.)  As  to  distinction  between 
trusts  for  the  payment  of  income  and 
those  for  the  payment  of  annuities, 
as  affecting  the  question  of  suspen- 
sion, see  Smith  v.  Havens  Belief,  etc., 
Soc,  44  Misc.  594;  90  N.  Y.  Supp. 
168;  aff'd,  118  App.  Div.  678;  Matter 
of  Trotter,  104  App.  Div.  188;  aflf'd, 
182  N.Y.  465. 

66  Williams  v.  Montgomery,  148 
]Sr.  Y.  519;  43  N.  E.  57;  Mills  v. 
Mills,  50  App.  Div.  221;  63  N.  Y. 
Supp.  771;  Thieler  v.  Kayner,  115 
App.  Div.  626;  100  N.  Y.  Supp.  993; 
aflf'd,  190  N.  Y.  44;  Wells  v.  Squires, 
117  App.  Div.  502;  102  N.  Y.  Supp. 
597;  afl'd,  191  N.  Y.  31. 

67  Post  V.  Bruere,  127  App.  Div. 
250. 

68  See  Hasbrouck  v.  Knoblauch,  59 
Misc.  99;  Eobb  v.  Wash.  &  Jefif. 
College,  103  App.  Div.  327;  93  N.  Y. 
Supp.  192;  modif.  in  other  respects, 
185  N.  Y.  485;  Smith  v.  Havens,  etc., 
Soc'y,  44  Misc.  594;  90  N.  Y.  Supp. 
168;  aff'd,  118  App.  Div.  678. 

09  Directions  for  the  accumulation  of 
rents  and  profits  of  real  estate,  except 
for  the  period  during  which  the  power 
of  alienation  of  the  estate  itself  can 
be  limited,  are  void.  (L.  1896,  c.  547, 
§  51;  Cons.  L.  1909,  c.  52,  §  61.)     See 

16 


Mason  v.  Jones,  2  Barb.  229;   Savage 
V.  Burnham,  17  N.  Y.  561. 

70  L.  1897,  c.  417,  §  4  (1  R.  S.  774, 
§§  3,  4)  ;  Cons.  L.  1909,  c.  45,  §  16. 

71  See  Boynton  v.  Hoyt,  1  Den.  53, 
58;  Hawley  v.  James,  16  Wend.  61; 
Matter  of  Raymond,  73  App.  Div.  11 ; 
76  N.  Y.  Supp.  355.  A  direction  to 
accumulate  and  apply  income  to  the 
discharge  of  incumbrances  is  void. 
(Matter  of  Fisher,  4  Misc.  46;  Mb- 
Comb  V.  Title  Guarantee  &  Trust  Co., 
36  id.  370;  73  'N.  Y.  Supp.  554;  aff'd, 
70  App.  Div.  618;  Matter  of  Snyder, 
35  Misc.  588;  72  N.  Y.  Supp.  61; 
Dodsworth  v.  Dam,  38  Misc.  684;  76 
N.  Y.  Supp.  264 ;  Matter  of  Jenkins, 
132  App.  Div.  339;  Kirk  v.  McCann, 
117  App.  Div.  56;  101  N.  Y.  Supp. 
1093.)  So  too,  a  direction  to  invest 
surplus  moneys  in  bond  and  mortgage 
until  the  termination  of  the  trust 
period  of  two  lives.  (Kirk  v.  Mc- 
Cann, supra.)  See  Hascall  v.  King, 
28  App.  Div.  280;  51  N.  Y.  Supp.  73; 
162  N.  Y.  134. 

72Gi1man  v.  Eeddington,  24  N.  Y. 
19;  Kilpatrick  v.  Johnson,  15  id.  322. 

73  See  Smith  v.  Parsons,  146  N.  Y. 
116;  Thorn  v.  De  Breteuil,  179  N.  Y. 
64;  Matter  of  Eanken,  101  App.  Div. 
189;   91  N.  Y.  Supp.  933;   afi'd,  182 


§  262.       Validity,  Consteuction,  Etc.,  of  Wills.  242 

to  commence  at  any  time  subsequent  to  the  above,  it  must  com- 
mence within  the  time  allowed  for  the  suspension  of  the  absolute 
ownership  of  personal  property  and  during  the  minority  of  the 
beneficiaries,  and  terminate  at  or  before  the  expiration  of  such 
minority.  If,  in  either  of  these  cases,  the  direction  for  an  ac- 
cumulation is  for  a  longer  term  than  during  the  minority  of  tho 
beneficiaries,  the  direction,  whether  separable  or  not  from  other 
provisions  of  the  instrumeoit,''*  is  void  only  as  respects  the  time 
beyond  such  minority.''^  In  other  words,  a  direction  for  an  illegal 
accumulation  does  not  render  a  legacy  wholly  void,  but  the  direc- 
tion may  be  stricken  out  and  the  legacy  and  the  general  pur- 
poses for  which  it  was  given  may  remain.'^® 

Implied  directions  to  accumulate  are  as  much  within  the  pro- 
hibition of  the  statute  as  those  expressly  given.  If,  upon  compar- 
ing the  provisions  of  the  will  with  the  condition  of  the  estate,  it 
is  apparent  that  the  testator  intended  an  unauthorized  accumula- 
tion, this  intention  cannot  be  carried  into  effect,  and  any  pro- 
vision of  the  will  which  is  dependent  upon  it  is  void.  This,  how-  ' 
ever,  is  never  permitted  to  affect  any  portion  of  the  will  not 
necessarily  connected  with  the  illegal  accumulation,  and  which 
can  be  readily  executed  independently  of  it." 

N.  Y.  519.     A  gift  of  property  to  ex-  N.  Y.   192;   Livingston   v.   Gordon,  T 

ecutors  in  trust  to  receive  rents  and  Abb.  N.  C.  53;  Matter  of  Wesley,  43 

profits  and  deposit  the  same  in  a  sav-  St.  Rep.  952;   17  N.  Y.  Supp.  304;  St. 

ings  bank  for  ten  years  and  then  sell  John  v.  Andrews  Institute,   117   App. 

and  divide  the  proceeds   and  accumu-  Div.  698;  191  N.  Y.  254.    But  in  Eobb- 

lations   among  children,  all   of  whom  v.  Wash.  &  JeflF.   College    (185  N.  Y. 

were  of  full  age,  is  void.     (Brandt  v.  485),  it  was  said  that  charitable  be- 

Brandt,  13  Misc.  431 ;  34  N.  Y.  Supp.  quests  are  as  much  within  the  statute,, 

684.)      So,  too,  a  provision  requiring  relating  to  perpetuities  and  aecumula- 

the  creation   of   a  fund   from  the  in-  tions  as  any  others, 

come  of  each  child's  share  and  the  an-  76  Williams    v.    Williams,    8    N.   Y. 

nual   reinvestment  of  the  surplus  in-  525.     See  also  Dodge  v.  Pond,  23  id. 

come  until  the  final  distribution  when  69;    Manice   v.    Manice,    43    id.    303; 

the  youngest  reaches   the   age  of   25.  Robinson   v.   Robinson,    1    Lans.    117; 

(Horndorf  v.  Horndorf,  13  Misc.  343;  Haxtun   v.    Corse,   2    Barb.    Ch.   506; 

34  N.  Y.  Supp.  560.)  Craig  v.  Craig,  3  id.  76;  Kilpatriclc  v. 

74  See  Williams  v.  Williams,  8  N.  Y.  .Johnson,  15  N.  Y.  322;  Bonard's  Will, 

525;  Kilpatrick  v.  Johnson,  15  id.  322;  16  Abb.  Pr.   (N.  S.)    128,  208;  Matter 

King  V.  Bundle,  15  Barb.  139.  of  Roos,  4  Misc.  232;  24  N.  Y.  Supp 

75Tobin  V.   Graf,   39  Misc.  412;   80  862;  Endress  v.  Willey,  122  App.  Div' 

N.  Y.  Supp.  5.     This  statute  does  not  110;    Denison    v.    Denison,    103    App.' 

apply  to  or   affect  property  given  in  Div.  523;   86  N.  Y.  Supp.  604;   aff'd, 

perpetuity  to  religious  corporations  in-  185  N.  Y.  438;   Underwood  v.  Curtis, 

corporated  under  the  general   statute.  127  N.  Y.  523 ;  Matter  of  Jenkins    132 

(Williams  v.  Williams,  8  N.  Y.  525.)  App.  Div.  339. 

.4.nd  see  Trustees  of  Theological  Semi-  7T  Dodge  v.  Pond,  23  N.  Y.  67    79- 

nary  v.  Kellog,  16  id.  83 ;  Wetmore  v.  Chaplin,    Suspension,   etc.,    s'    430    ci 

Parker,  52  id.  450;  Matter  of  Abbott,  seq. 
3   Eedf.   303;    Stanton   v.    Miller,   58 
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§  263.  Effect  of  illegal  suspension —  The  statute^*  gives  to  the 
persons  presumptively  entitled  to  the  next  eventual  estate,  in- 
come- accruing  during  a  suspension  of  the  absolute  ownership,  and 
of  which  no  disposition  or  valid  accumulation  is  directed.  It  is  no 
longer  doubtful  that  this  provision  applies  to  the  case  of  income 
from  personal  estate;'®  but,  it  seems,  only  where  such  income  is 
derived,  from  some  specific  fund,  or  is  distinguishable  from  that 
of  all  other  property.^"  Where,  however,  it  is  manifest  from  the 
analysis  of  a  will  that  it  was  the  purpose  of  the  testator  to  perpetu- 
ate his  estate  in  one  indivisible  trust,  contrary  to  the  provisions 
of  the  statute  against  perpetuities,  the  whole  will  must  fail  and 
the  estate  be  divided  among  those  entitled  undei  the  Statute  of 
Distribution.®^ 

§  264.  Trust  gifts  to  literary  institutions. —  Eeal  and  personal 
estate  may  be  granted  and  conveyed  to  any  incorporated  college 
or  other  literary  incorporated  institution  in  this  State,  to  be  held 
in  trust  (1)  to  establish  and  maintain  an  observatory;  (2)  to 
found  and  maintain  professorships  and  scholarships;  (3)  to  pro- 
vide and  keep  in  repair  a  burial  place  for  the  dead;  (4)  for  any 
other  specific  purpose  contemplated  in  the  general  objects  author- 
ized by  their  respective  charters.*'^ 

§  265.  Bequests  to  city  or  village  corporation  for  certain  purposes. 
—  Eeal  and  personal  estate  may  be  granted  to  the  corporation 
of  any  city  or  village  of  this  State,  in  trust  for  any  purpose  of 
education  or  the  diffusion  of  knowledge,  or  for  the  relief  of  dis- 

78  L.  1896,  c.  547,  §  53  (1  R.  S.  726,  further  illustrated  in  Pray  v.  Hege- 
§  40)  ;  Cons.  L.  1909,  c.  52,  §  63.  man,   92   N.   Y.   508;    Barbour   v.    De 

79  Cooli:  V.  Lowry,  29  Hun,  20.  See  Forest,  95  id.  13 ;  Delafield  v.  Ship- 
Meldon  v.  Devlin,  31  App.  Div.  146;  man,  103  id.  463;  Delafield  v.  Barlow, 
53  N.  Y.  Supp.  172;  afif'd,  167  N.  Y.  107  id.  535;  Sehettler  v.  Smith,  41  id. 
573 ;  Matter  of  Harteau,  125  App.  Div.  328 ;  Cook  v.  Lowry,  95  id.  103,  107 ; 
710;  Matter  of  Harwood,  52  Misc.  82;  Williams  v.  Williams,  8  id.  525;  Kil- 
■Reevea  v.  Snook,  86  App.  Div.  303;  83  patriek  v.  Johnson,  15  id.  322;  Potter 
N.  Y.  Supp.  746;  Matter  of  Conger,  v.  McAlpine.  3  Dem.  108;  Matter  of 
81  App.  Div.  493;  80  N.  Y.  Supp.  933;  Sands,  20  St.  Rep.  850;  Smith  v. 
Thorn  v.  De  Breteuil,  86  App.  Div.  Secor,  31  App.  Div.  103;  52  N.  Y. 
405 ;  83  N.  Y.  Supp.  849 ;  modif .  in  Supp.  562 ;  aflf'd,  157  N.  Y.  402 ;  Clark 
oth?r  respects,  179  N.  Y.  64.  In  U.  S.  v.  Clark,  23  Misc.  272;  50  N.  Y.  Supp. 
Trust  Co.  V.  Soher  (178  N.  Y.  443)  the  1041;  Sanford  v.  Goodell,  82  Hun, 
court  was  unable  to  determine  who  369;  31  N.  Y.  Supp.  490;  Matter  of 
was  entitled  to  the  "  next  eventual  es-  Snyder,  35  Misc.  588 ;  72  N".  Y.  Supp. 
tate,"  and  distributed  the  surplus  as  61;  St.  John  v.  Andrews  Institute,  117 
in  case  of  intestacy.  App.  Div.  698;  191  N.  Y.  254. 

80  Dodge  V.  Pond,  23  N.  Y.  69,  79;  81  Central  Trust  Co.  v.  Egleston,  185 
Grant  v.  Grant,  3  Redf.  283;  Thomas  N.  Y.  23. 

V.  Pardee,  12  Hun,  151.    The  operation       82  Cons.  L.  1909,  e.  45,  §  13,  aubd,  1; 
and    application    of    this    statute    are   Id.,  c.  52,  §  114. 
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tress,*^  or  for  parks,  gardens,  or  other  ornamental  grounds,  or 
grounds  for  the  purpose  of  military  parades  and  exercise,  or 
■  health  and  recreation,  within  or  near  such  city  or  village.^*  And 
property  may  also  be  granted  to  superintendents  of  common 
schools  of  any  town,  and  to  trustees  of  school  districts,  in  trust 
for  the  benefit  of  the  common  schools  of  the  town,  or  of  the  schools 
of  the  district.*^ 

§  265a.  Bequests  for  cemetery  purposes. —  A  person  residing  in 
this  State  may  create  a  trust  in  perpetuity  for  the  maintenance  of 
a  cemetery  lot,  the  preservation  of  a  building,  structure,  fence  or 
walk  therein,  the  renewal  or  preservation  of  a  tomb,  monument, 
stone,  fence,  railing  or  other  erection  or  structure  on  or  around 
such  lot,  or  the  planting  or  cultivation  of  trees,  shrubs,  flowers  or 
plants  in  or  about  such  lot,  or  for  any  of  such  purposes.  And  he 
may  direct  that  the  income  from  the  trust  shall  be  applied  to  one 
or  more  of  the  purposes  above  mentioned.*^      By  another  statute^^ 

83  While  a  bequest  of  personal  prop-  the  promotion  of  some  educational  in- 
erty  to  a  town  for  the  support  of  its   terest  in  the  State. 

poor  is  valid,  a  devise  of  real  estate  86  Cons.   L.   1909,   o.    16,   §    152    (L. 

for  that  purpose  is  void.     (Fosdick  v.  1906,   c.   362),   amending   the    County 

Hempstead,  29  St.  Rep.  545;  8  N.  Y.  Law   (L.  1892,  c.  086).     For  the  pur- 

Supp.  772.)  pose  of  creating  such   trust,   the   tes- 

84  Matter  of  Crane,  12  App.  Div.  tator  or  grantor  may  transfer,  convey, 
271;  42  N.  Y.  Supp.  904;  aflf'd,  159  devise  or  bequeath  to  the  county 
N.  Y.  557  (citing  Le  Couteulx  v.  City  treasurer  of  the  county  in  which  such 
of  Buffalo,  33  N.  Y.  342;  Clements  v.  person  resides  or  in  which  such  ceme- 
Babcock,  26  Misc.  90;  56  N.  Y.  Supp.  tery  is  located;  or  if  such  person  re- 
527 ) .  sides  or  such  cemetery  is  located  in  a 

83  L.  1840,  c.  318;  L.  1841,  c.  261;  county   wholly  within   a  city,   to  the 

L.    1846,   c.   74;    L.    1855,   e.    432;    L.  chamberlain  of  such  city,  real  or  per- 

1890,  c.  160;  L.  1892,  c.  25;  Cons.  L.  sonal      property;      designating      such 

1909,  c.  45,  §   13,  subd.  2;   Id.,  c.  52,  county    treasurer    or    chamberlain    as 

§  114.     See  Adams  v.  Perry,  43  N.  Y.  trustee  in  the  instrument  creating  such 

487;  Yates  v.  Yates,  9  Barb.  324.     By  trust.       (lb.)       See    also    the    Village 

L.  1905,  c.  388,  it  was  provided  that  Law  (Cons.  L.  1909,  c.  64,  §  295).     By 

whenever   any  person   or   persons,   co-  Cons.  L.  1909,  c.  45,  §  13a,  and  c.  52, 

partnership,  corporation  or  association  §    114a    (added  by   L.    1909,   c.   218), 

shall  give,  bequeath  or  assign  to  the  gifts,  bequests  and  devises  of  real  and 

State  of  New  York   any   bonds,  war-  personal  property,   "  in   trust  for   the 

rants,  ehoses  in  action  or  other  obli-  perpetual   care   and  maintenance,   im- 

gations  of  any  other  State,   the  gov-  provement    or    embellishment    of    pri- 

ernor  is  hereby  authorized,  in  his  dis-  vate    burial    lots    in    cemeteries,    and 

cretion,  to  receive  and  accept  the  same  the   walks,    fences,    monument,    struc- 

for  the  benefit  of  the   State  and  the  tures    and    tombs    thereon,     are    per- 

right    and    title    thereto    and    therein  mitted  and  shall  be  deemed  to  be  for 

shall   thereupon   pass  to   and  vest  in  charitable  and  benevolent  uses, 

this  State  and  the  same  and  all  the  87  Cons.  L.  1909,  c.  53,  §  7  (L.  1895, 

proceeds   thereof  when  collected  shall  e.  723,  §  7).     This  statute  authorizes 

be  held  by  the  comptroller  in  a,  special  a  bequest  of  lands  in  trust  to  apply 

account  or  fund,  subject  to  be  appro-  the  income  to  the  care  of  a  burial  lot. 

priated  by  the   Legislature   only,   for  (DriscoU   v.   Hewlett,    132   App.   Div! 

the  support  of  common  schools,  or  for  125.) 
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any  religious  corporation  may  take  and  hold,  by  purchase,  grant, 
gift  or  devise,  real  property  for  the  purposes  of  a  cemetery;  or 
such  lot  or  lots  in  any  cemetery  connected  with  it,  as  may  be  con- 
veyed or  devised  to  it,  with  or  without  provisions  limiting  inter- 
ments therein  to  particular  persons  or  classes  of  persons ;  and  may 
take  and  hold  any  property  granted,  given,  devised  or  bequeathed 
to  it  in  trust  to  apply  the  same  or  the  income  or  proceeds  thereof, 
under  the  direction  of  the  trustees  of  the  corporation,  for  the 
improvement  or  embellishment  of  such  cemetery  or  any  lot  therein, 
including  the  erection,  repair,  preservation  or  removal  of  tombs, 
monuments,  gravestones,  fences,  railings  or  other  erections,  or  the 
planting  or  cultivation  of  trees,  shrubs,  plants,  or  flowers  in  or 
around  any  such  cemetery  or  cemetery  lots. 

§  266.  Necessary  elements  of  a  trust — Except  as  above,  the 
purposes  for  which  trusts  of  personal  property  may  be  created 
are  not  defined  or  limited  by  the  statute  —  it  would  be  imprac- 
ticable to  do  so, —  but  whatever  the  scheme  of  the  trust  (if  it  be 
not  against  public  policy),*^  the  purpose  must  be  definite,**  there 
must  be  a  designated  trustee,  and  the  beneficiary  must  be  certain 
and  entitled  to  enforce  the  trust;  otherwise,  there  would  be  an 
indefinite  continuance  of  the  trustee's  powers  which  would  con- 
stitute a  perpetuity.*"  Thus  a  direction  that  the  residue  of  the 
estate  be  placed  in  the  hands  of  the  pastor  of  a  church,  to  be 
bestowed  in  a  manner  which  he  may  wisely  direct,  is  void  for 
want  of  a  defined  beneficiary.*^    For  the  same  reason,  a  bequest 

88  For  example,  a  so-called  spend-  they  or  the  survivor  of  them  shall  in 
thrift  trust.  See  Ullman  v.  Came-  their  or  his  good  judgment  deem  wise 
ron,  186  N.  Y.  33D,  and  cases  cited.  or  best  for  the  promotion  of  Christian- 

89  Matter  of  Scott,  31  Misc.  85 ;  64  ity  and  the  welfare  of  mankind  in  the 
N.  Y.  Supp.  577 ;  McComb  v.  Title  world,"  is  void  for  uncertainty  as  to 
Guarantee  &  Trust  Co.,  36  Misc.  370;  the  beneficiaries.  (Matter  of  Jackson, 
73  N.  Y.  Supp.  554;  aff'd,  70  App.  20  N.  Y.  Supp.  380;  People  v.  Powers, 
Div.  018.  See  Matter  of  Morgan,  56  147  N.  Y.  104;  69  St.  Rep.  403; 
Misc.  235.  Trunkey  v.   Van   Sant,   83   App.   Div. 

90  Adams  v.  Perry,  43  N.  Y.  487;  272;  82  N.  Y.  Supp.  94;  rev'd,  176 
Tilden  v.  Green,  54  Hun,  231 ;  130  N.  Y.  535,  but  aff'd  as  to  this  point.) 
N'.  Y.  29.  The  case  of  Murray  v.  Mil-  So  too,  a  clause  in  the  will  author- 
ler  (178N.  Y.  31G)  seems  to  hold  that  izing  the  executors  to  distribute  tes- 
the  beneficiary  must  be  capable  of  tator's  jewelry  and  wearing  apparet 
identification  at  the  time  of  testator's  among  such  of  his  friends  as  they  see 
death,  even  though  the  bequest  is  not  fit, —  Held  vague  and  inoperative, 
to  take  effect  until  the  termination  of  (Fairbrass  v.  Purdy,  44  App.  Div. 
a  life  estate.  636;    60  N.   Y.   Supp.   753.)      But  in 

91  Matter  of  Foley,  10  N.  Y.  Supp.  Jay  v.  Lee  (41  Misc.  13;  83  N.  Y. 
12.  Compare  Power  v.  Cassidy,  79  Supp.  579),  it  was  said  that  a  bequest 
N.  Y.  602.  A  bequest  to  "  my  execu-  of  wearing  apparel,  etc.,  to  two  per- 
tors,  to  be  expended  by  them  for  sons  in  trust  to  distribute  them  "  to 
benevolent  and  charitable  purposes,  as  the  persons  I  have  indicated  to  them 


266a 


Validity,  Consteuction,  Etc.,  of  Wills.  246 


to  one,  in  trust  for  the  saying  of  masses  for  tlie  repose  of  testator's 
soul,  is  invalid ;  there  is,  in  such  a  case,  no  defined  or  ascertainable 
living  person  who  has,  or  ever  could  have,  any  temporal  interest 
in  the  performance  of  the  trust,  and  no  incorporated  church 
designated  which  would  entitle  it  to  claim  any  portion  of  the 
fund.''^ 

§  266a.  Gifts  for  charitable  purposes. —  Presumably  to  secure 
to  the  public  the  fruits  of  the  benevolent  intentions  of  testators 
against  the  dangers  incident  to  the  rule  requiring  certainty  in 
the  designation  of  a  beneficiary,  the  statute  provides  that,  "  No 
gift,  grant,  or  bequest  to  religious,  educational,  charitable,  or  benev- 
olent uses,  which  shall,  in  other  respects,  be  valid  under  the  laws 
of  this  state,*^  shall  be  deemed  invalid  by  reason  of  the  indefi- 


in  my  lifetime  "  was  not  indefinite  as 
to  beneficiaries.  Compare  Matter  of 
Keenan,  107  App.  Div.  234.  A  be- 
quest, "  to  be  used  especially  for  the 
interest  of "  a  person  is  void  as  a 
trust.  (Kamsayv.  De  Remer,  65  Hun, 
212;  s.  p.,  Pell  v.  Folger,  23  N.  Y. 
Supp.  42.)  A  provision  that  all  of 
testator's  property  remaining  after 
paying  his  debts  should  be  expended 
for  a  monument  at  his  grave,  is  not 
void  on  the  ground  that  there  is  no 
ascertained  beneficiary.  (Matter  of 
Boardman,  20  N.  Y.  Supp.  60.)  For 
illustrations  of  the  rule,  see  Hope  v. 
Brewer,  136  N.  Y.  126;  48  St.  Rep. 
834;  Dammert  v.  Osborn,  65  Hun, 
5S5:  20  N.  Y.  Supp.  474;  Spencer  v. 
De  Witt  C.  Hav  Library  Assn.,  36 
Misc.  393;  73  N.  Y.  Supp.  712;  Matter 
of  Botsford,  23  Misc.  388;  52  N.  Y. 
Supp.  233;  aff'd,  37  App.  Div.  73; 
Edson  V.  Bartow,  10  App.  Div.  104; 
41  N.  Y.  Supp.  723  (modif.  in  other  re- 
spects in  1.54  N.  Y.  199)  ;  Pratt  v. 
Roman  Catholic  Orphan  Asylum,  20 
App.  Div.  352;  Beecher  v.  Yale,  45 
N.  Y.  Supp.  622;  Clapp  v.  Byrnes,  3 
App.  Div.  284;  38  N.  Y.  Supp.  1063; 
Wyman  v.  Woodbury,  86  Hun,  277; 
33  N.  Y.  Supp.  217;  66  St.  Rep.  845; 
Butler  V.  Trustees,  etc.,  92  Hun,  96; 
36  N.  Y.  Supp.  562. 

82  Matter  of  Wright,  N.  Y.  Law  J., 
Jan.  10,  1893;  Holland  v.  Alcock,  108 
N.  Y.  312;  Power  v.  Cassidy,  79  id. 
602 ;  Prichard  v.  Thompson,  95  id.  76. 
But  see  Matter  of  Backes,  9  Misc. 
504;  30  N.  Y.  Supp.  394.  In  Matter 
of  Zimmerman   (22  Misc.  411),  a  gift 


to  a  priest,  for  which  masses  were  to 
be  said,  was  upheld  as  a,  conditional 
bequest.  And,  in  Matter  of  Eppig  (63 
Misc.  613),  a  direction  to  executors  to 
pay  out  and  expend  certain  sums  from 
time  to  time,  in  their  discretion  for 
the  saying  of  masses  was  held  to  be  a 
gift  to  the  executors  for  a  religious 
use  upon  a  valid  and  efifectual  trust. 
A  bequest,  absolute  on  its  face,  to  the 
"  sister  superior  or  reverend  mother," 
who  should  at  the  time  of  testator's 
death  be  in  charge  of  a  home  for  the 
aged,  provided  a  bequest  to  the  home 
should  fail,  as  it  did  by  reason  of  tha 
will  being  executed  within  two  months 
of  his  death, —  sustained,  as  suffi- 
ciently describing  the  legatee.  (Mat- 
ter of  Mullen,  25  Misc.  253 ;  55  N.  Y. 
Supp.  432.)  See  Johnston  v.  Hughes, 
187  N.  Y.  446. 

93  A  gift  to  an  unincorporated  col- 
lege maintained  by  a  foreign  State  is 
not  "  in  other  respects "  valid  under 
the  laws  of  this  State,  and  the  statute 
does  not  apply.  (Catt  v.  Catt,  118 
App.  Div.  742.)  The  statute  does  not 
change  the  rule  of  law  that  an  unin- 
corporated society  is  incapable  of 
taking  a  bequest,  either  absolutely  or 
as  trustee.  (Frolick  v.  Lyford,  107 
App.  Div.  543;  95  N.  Y.  Supp.  433; 
aff'd,  187  N.  Y.  524.)  See  Mount  v. 
Tuttle,   183   N.  Y.  358. 

Nor  has  it  abrogated  the  provision 
of  the  statutes  relating  to  the  sus- 
pension of  absolute  ownership  and  the 
accumulation  of  income.  (St.  John  v. 
Andrews  Institute,  191  N.  Y.  254.) 
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niteness  or  uncertainty  of  the  persons  designated  as  the  benefici- 
aries thereunder  in  the  instrument  creating  the  same.  If  in  the 
instrument  creating  such  a  gift,  grant,  or  bequest  there  is  a  trustee 

named  to  execute  the  same,  the  legal  title  to  the  property  given, 
granted,   or  bequeathed   for   such  purposes   shall   vest   in    such 

trustee.  If  no  person  be  named  as  trustee,  then  the  title  to  such 
property  shall  vest  in  the  supreme  court."  ^*     This  statute  does 

94  Cons.  L.  1909,  c.  45,  §  12  (re-  122;  55  N.  E.  Eep.  568).  Hence,  a 
enacting,  with  certain  changes,  L.  residuary  bequest  to  trustees  named, 
1893,  c.  701,  as  amended  by  L.  1901,  for  the  purpose  of  founding  a  home  for 
■c.  291).  The  same  act,  as  amended  the  aged,  to  be  located  in  the  city  of 
by  L.  1909,  c.  144,  also  provides  that  Syracuse  for  the  benefit  of  those  who 
■"  Whenever  it  shall  appear  to  the  by  misfortune  have  become  incapable 
court  that  circumstances  have  so  of  providing  for  themselves,  etc.,  the 
changed  since  the  execution  of  an  in-  duration  of  the  trust  not  being  limited 
strument  containing  a  gift,  grant,  be-  by  lives, —  Held  to  be  valid  and  not 
-quest  or  devise  to  religious,  educa-  subject  to  the  objections  of  indefinite- 
tional,  charitable  or  benevolent  uses  ness  or  creating  a  perpetuity.  (Allen 
as  to  render  impracticable  or  impos-  v.  Stevens,  supra.)  So,  too,  a  bequest 
Bible  a  literal  compliance  with  the  to  one  who  is  the  treasurer  of  a 
terms  of  such  instrument,  the  court  hospital,  "  in  trust  to  be  used  as  she 
may,  upon  the  application  of  the  may  deem  best,  toward  the  interest 
"trustee  or  of  the  person  or  corpora-  of  the  hospital."  (Matter  of  Beaver, 
tion  having  the  custody  of  the  prop-  62  Misc.  155.)  See  Hull  v.  Pearson, 
«rty,  and  upon  such  notice  as  the  36  App.  Div.  224;  55  N.  Y.  Supp. 
court  shall  direct,  make  an  order  di-  324;  Matter  of  Fitzsimons,  29  Misc. 
reeting  that  such  gift,  grant,  bequest  204.  For  a  similar  statute  as  to 
or  devise  shall  be  administered  or  ex-  charitable  devises,  see  Cons.  L.  1909, 
pended  in  such  manner  as  in  the  judg-  c.  52,  §  113,  as  amended  by  L.  1909, 
ment  of  the  court  will  most  effectually  c.  144  (L.  1896,  c.  547,  §  93).  By 
accomplish  the  general  purpose  of  the  Cons.  L.  1909,  c.  45,  §  13a,  and  id., 
instrument,  without  regard  to  and  c.  52,  §  114a  (added  by  L.  1909,  c. 
free  from  any  specific  restriction,  218 ) ,  trusts  of  real  and  personal  prop- 
limitation  or  direction  contained  erty  for  the  care  and  maintenance  of 
therein;  provided,  however,  that  no  cemetery  plots  are  declared  to  be  for 
such  order  shall  be  made  without  the  charitable  and  benevolent  purposes; 
consent  of  the  donor  or  grantor  of  the  and  shall  not  be  deemed  to  be  invalid 
property,  if  he  be  living."  In  Loch  by  reason  of  any  indefiniteness  or  nn- 
V.  Mayer  (50  Misc.  442;  100  N.  Y.  certainty  of  the  persons  designated 
Supp.  837),  it  was  suggested  that  the  as  beneficiaries  in  the  instrument 
use  of  the  word  "  instrument "  in  the  erecting  the  same,  nor  shall  they  be 
*ct,  does  not  indicate  an  intention  of  deemed  invalid  as  violating  any  exist- 
the  Legislature  to  confine  its  provi-  ing  laws  against  perpetuities  or  sus- 
sions  to  trusts  created  by  a  writing,  pension  of  the  power  of  alienation  of 

But  the  statute  has  no  application  title  to  property.  But  nothing  herein 
to  the  will  of  a,  person  who  died  prior  contained  shall  affect  any  existing  au- 
to its  passage.  (Butler  v.  Trustees,  thority  of  the  courts  to  pass  upon  the 
etc.,  supra;  Murray  v.  Miller,  85  reasonableness  of  the  amount  of  such 
App.  Div.  414;  83  N.  Y.  Supp.  591;  gift,  grant  or  bequest, 
aff'd,  178  N.  Y.  316.)  But  see  Before  the  enactment  of  those  stat- 
Morgan  v.  Durand,  51  Misc.  523;  101  utes  it  was  held  that  a  bequest,  in 
N.  Y.  Supp.  1002.  The  purpose  of  trust,  to  invest  the  principal  and  ex- 
the  act  was  to  restore  the  law  of  pend  the  income  in  keeping  the  testa- 
charitable  trusts  as  declared  in  Wil-  tor's  cemetery  lot  clean  and  in  good 
liams  V.  Williams,  8  N.  Y.  525.  (Loch  order  and  repair,  was  not  a  gift  to  a. 
V.  Mayer,  50  Misc.  442;  100  N.  Y.  religious,  educational,  charitable  or 
Supp.  837;  Allen  v.  Stevens,  161  N.  Y.  benevolent  use  within  the  meaning  of 
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not  empower  the  courts  to  modify  or  alter  the  directions  of  a 
testator,  but  merely  validates  testamentary  dispositions  that  before 
its  enactment  would  have  been  void.^®  It  is  the  uncertainty  of  the 
beneficiary  alone  that  the  court  is  authorized  to  remedy ;  and  only 
then  if  the  purpose  of  the  trust  is  suflS.ciently  defined  to  be  carried 
out.  A  trust  may  be  so  indefinite  and  uncertain  in  its  purposes, 
as  distinguished  from  its  beneficiaries,  as  to  be  impossible  of 
administration.    In  such  case  the  court  cannot  afford  relief.®^ 

§  267.  Limitations  on  charitable  bequests. — ^When  the  validity 
of  a  bequest  depends  upon  whether  the  legatee  is  competent  to  take, 
or  upon  the  proportion  which  the  bequest  bears  to  the  value  of  the 
whole  estate,  or  upon  any  other  fact  which  the  will  does  not  dis- 
close upon  its  face,  but  must  be  proved,  it  is  obvious  that  no  ques- 
tion of  the  construction  of  the  will  arises,  and,  therefore,  the 
validity  of  the  bequest  cannot  be  determined  on  the  application  for 
probate,  It  will  come  up  for  determination  during  the  course  of 
the  administration,  as  an  incident  to  some  other  proceeding.®^ 

It  is  declared  by  statute,®^  that  no  person  having  a  husband, 


chapter  701  of  the  Laws  of  1893. 
(Matter  of  Waldron,  57  Misc.  275.) 
To  the  same  effect,  as  to  a  devise  to  a 
religious  corporation  for  the  same 
purpose,  Driscoll  v.  Hewlett,  132  App. 
Div.  125. 

85  Mount  V.  Tuttle,  183  N.  Y.  358. 
Thus,  a  bequest  for  a  charitable  object 
which  is  too  indefinite  to  be  construed 
as  a  direct  gift  to  any  beneficiary  may 
be  sustained  as  a  trust  under  the 
statute.  (Bowman  v.  Domestic  and 
Foreign  M.  Society,  182  N.  Y.  494; 
Kingsbury  v.  Brandegee,  113  App. 
Div.  606.) 

96  Matter  of  Shattuck,  193  N.  Y. 
446.  It  is  not  the  purpose  of  the  act 
to  preserve  gifts  to  private  institu- 
tions or  individuals,  and  where  the 
selection  of  the  beneficiaries  of  a  trust 
is  left  to  tlie  discretion  of  the  trustee, 
subject  only  to  the  limitation  that 
they  shall  be  "  religious,  educational 
or  eleemosynary  institutions,"  the 
trust  is  void.  The  word  "  educa- 
tional," as  used,  does  not  necessarily 
describe  a  public  or  charitable  in- 
stitution within  the  meaning  of  the 
act.  Therp  is  no  declared  purpose  in 
making  the  trust,  and  the  possible  de- 
votion of  the  income  of  the  trust  to 
private  use  necessarily  affects  the  en- 
tire gift  and  renders  it  invalid.   (lb.) 

87  See  Matter  of  Walker,  136  N.  Y. 
20;  Matter  of  Counrod,  27  Misc.  475; 


59  N.  Y.  Supp.  164;  Hasbrouck  v. 
Knoblauch,  59  Misc.  99,  and  §  256, 
ante.  The  surrogate  has  the  power, 
and  it  is  his  duty,  to  determine  these 
questions.  (Matter  of  Talmage,  59 
Misc.  130.) 

88  L.  1860,  c.  360;  Cons.  L.  1909, 
c.  18,  §§  17,  20.  A  bequest  to  the 
pastor  of  a  designated  church  for 
masses  to  be  said  for  the  repose  of 
the  soul  of  testatrix,  is  not  within 
the  operation  of  this  statute.  (Van- 
derveer  v.  McKane,  25  Abb.  N.  C.  105.) 
Nor  does  it  apply  to  a  gift  to  a  pub- 
lic corporation  (Matter  of  Crane,  12 
App.  Div.  271;  42  N.  Y.  Supp.  904)  ; 
nor  to  bequests  to  individuals  in  trust 
to  found  charities.  (Allen  v.  Stevens, 
161  N.  Y.  122;  55  N.  Y.  Supp.  568)  ; 
nor  to  gifts  to  educational  institu- 
tion. (Matter  of  Morgan,  56  Misc. 
235).  The  claim  that  the  proposed 
beneficiaries  are  foreign  corporations 
with  no  inhibition  as  to  taking  by  de- 
vise or  bequest  in  their  charters  or 
under  the  law  of  the  State  of  their 
domicile,  and  that  the  statute  as  to 
them  is  not  operative,  is  not  relevant, 
the  status  of  the  testator  and  not 
that  of  the  beneficiary  being  the  ques- 
tion for  consideration.  (Scott  v. 
Ives,  22  Misc.  749;  51  N.  Y.  Supp. 
49.)  See  also  St.  John  v.  Andrews 
Institute,  191  N.  Y.  254. 
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wife,  child,  or  parent  shall  by  his  or  her  last  will  and  testament, 
devise  or  bequeath  to  any  benevolent,  charitable,  literary,  scien- 
tific, religious,  or  missionary  society,  association,  or  corporation, 
in  trust  or  otherwise,  more  than  one-half  part  of  his  or  her  estate,®* 
after  the  payment  of  his  or  her  debts.  Such  a  devise  or  bequest  is 
declared  to  be  valid  to  the  extent  of  one-half  and  no  more.  As  to 
the  excess  over  one-half,  there  is  an  intestacy,  if  there  be  no  other 
valid  disposition.^ 

The  intent  of  the  statute  cannot  be  defeated  by  the  testator's 
bequeathing  to  two  or  more  corporations  in  the  aggregate  more 
than  he  can  give  to  a  single  object,  viz.,  one-half  of  his  estate.^ 
The  proportionate  value  of  the  amount  given  to  the  corporation, 
as  compared  to  that  of  the  entire  estate,  is  determined  by  ascer- 
taining the  cash  value  of  the  gift,  and  also  of  the  entire  estate, 
at  the  testator's  death.* 

For  the  purpose  of  ascertaining  the  estate,  the  widow's  dower,* 

99  Gifts    to    charitable    institutions  62  Misc.   155;   Matter  of  Cooney,  112 

in  wills  executed  by  virtue  of  a  power  App.   Div.   659;   98  N.  Y.   Supp.    676. 

of  appointment  are  not  affected  by  the  As    to    the    applicability    of    the    law 

statute;  for  in  such  case  the  testator  against    perpetuities    to    gifts    under 

does  not  dispose   of   "  his  or   her   es-  this  statute,   see  Wetmore  v.  Parker, 

tate."     (Farmers  L.  &  T.  Co.  v.  Shaw,  52    N.    Y.   450;    Holmes  v.   Mead,   id. 

56    Misc.    201;    atf'd,    127    App.    Div.  332;  Adams  v.  Perry,  43  id.  487,  500, 

656.)  and  cases  in  next  two  notes. 

1  Kearney    v.     Missionary     Society,       2  Chamberlain    v.     Chamberlain,    43 

10   Abb.  N.   C.    274.      See   Matter    of  N.  Y.  424 ;  3  Lans.  355.     See  also  Bas- 

Moderno,    5    Dem.    288.      Where    the  com   v.    Albertson,    34    id.    584,    616; 

gift    is    to    the    officers,    trustees,    or  Harris  v.  American  Bible  Soc,  2  Abb. 

other  representatives   of   the  corpora-  Ct.  App.  Dec.  316;   Matter  of   Leary, 

tion,  and  the  intent  to  make  the  gift  1    Tuck.   235;    Currin  v.   Fanning,   13 

to    the    corporation    appears,    it    ■will  Hun,    458;    2    Eedf.    526;    Matter    of 

vest    in    the    latter    instead    of    the  Stone,  15  Misc.  317;   37  N.  Y.  Supp. 

former.     (Manice  v.  Manice,  43  N.  Y.  583. 

303,  314,  387;  Chamberlain  v.   Cham-       3  Harris  v.  American  Bible   Soc,   2 

berlain,  id.  424,  437;  Holmes  v.  Mead,  Abb.   Ct.   App.  Dec.   316;   4  Abb.   Pr. 

52  id.  332;    New  York   Inst,  for   the  (N.  S.)   421;  46  Barb.  470;  Hollis  v. 

Blind  V.  How,  10  id.  84;  Van  Deuzen  Drew  Theo.  Sem.,  95  N.  Y.    166;   Le- 

V.  Trustees,  etc.,  4  Abb.  Ct.  App.  Dec.  fevre  v.  Lefevre,  59  id.  434;  McKeown 

465 ;  Currin  v.  Fanning,  13  Hun,  458 ;  v.  Officer,  25  St.  Eep.  319 ;  Matter  of 

Matter    of   Isbell,    1    App.    Div.    158;  Durand,   194  N.   Y.  477.     The   surro- 

37  N.  Y.  Supp.  919;  Hull  v.  Pearson,  gate  will  not  undertake,  by  reference 

36   App.   Div.    224;    55    N.    Y.    Supp.  or  otherwise,  to  ascertain  the  amount 

324;   Matter  of  Woods,   33   Misc.    12;  of  the   devise,  until   the  party   inter- 

67  N.  Y.   Supp.   1123;   aff'd,   61   App.  ested  in  the  disputed  devise  is  brought 

Div.  587;   First  Presbyterian  Church,  in,  and  in  the  meantime  probate  will 

etc.    V.   McKallor,    35    App.   Div.    98;  be    suspended.      (Curren    v.    Sears,    2 

54  N.  Y.  Supp.  740;  Preston  v.  Howk,  Redf.  526;   13  Hun,  458.) 
3  App.  Div.  43 ;  37  N.  Y.  Supp.  1079 ;        4  Chamberlain    v.     Chamberlain,    43 

affd,  154  N.  Y.  734;  Matter  of  Mor-  N.  Y.  424,  440;  Lord  v.  Lord,  44  Misc. 

gan,  56  Misc.  235 ;  Matter  of  Beaver,  530 ;  90  N.  Y.  Supp.  143. 
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life  estates,^  bequests  not  charitable,®  and  the  debts,^  are  first  to  be 
deducted. 

The  restriction  may  be  insisted  on  by  any  one  who  would  derive 
a  benefit  from  the  estate,*  or  may  be  waived.^  Although  the 
obvious  design  of  the  statute  is  to  inhibit  the  disherison  of  persons 
standing  in  near  relation  to  testators,  with  natural  claims  upon 
their  bounty,  it  has  been  held  that  it  is  not  confined  to  the  desig- 
nated class,  and  that  if  a  testator  leave  none  of  the  specified  rela- 
tives, the  provisions  of  the  statute  may  be  insisted  upon  by  the 
next  of  kin.^" 

By  another  statute, ^^  no  such  devise  or  bequest  is  valid,  unless 
the  will  was  made  and  executed  at  least  two  months  before  the 
death  of  the  testa'tor.  The  statute  applies  to  a  bequest,  executed 
within  the  prohibited  period,  although  it  is  a  mere  re-enactment 
of  a  provision  in  a  former  will.-'^    This  statutory  provision  is  appli- 

B  Matter   of   Strang,   121   App.  Div.  App.  Div.  850.    Contra,  Matter  of  Tal- 

112;   Matter   of   Runk,   55  Misc.   478.  mage,   59   Misc.    130.     Where   a   man 

In    computing   the   value   of    the   life  and  hia  wife  perish  by  the  same  dis- 

estates  it  is  proper  to  employ  annuity  aster,  and  there  is  no  evidence  as  to 

tables,     rather     than    consider     their  whether  either  survived  the  other,  the 

actual  duration.     (Matter  of  Durand,  death  of  the  wife,  for  the  purpose  of 

194   N.   Y.    477;      Matter   of   Strang,  applying  the  statute  to  the  husband's 

supra.)     Contra,  Matter  of  Kunk,  su-  will,  must  be  deemed  to  have  occurred 

pra.  previous    to    his.      (St.    John   v.    An- 

^6  Matter   of  Strang,   121   App.  Div.  drews   Institute,   191   N.   Y.   254.) 
112.      See    Matter     of    Durand,     194        n  L.   1848,  c.   .319,  §  6;  L.   1903,  c. 

N.  Y.  477.  623;   Cons.  L.   1909,  c.   18,   §§   18,   19. 

1  Wetmore  v.  Parker,  52  N.  Y.  450.  See   Vanderveer   v.   McKane,   25   Abb. 

For  the  rule  to  determine  proportion-  N.    C.    105;    Lawrence    v.    Elliott,    3 

ate    values,    see    Matter    of    Teed,    59  Redf.  230 ;  Currin  v.  Fanning,  13  Hun, 

Hun.   63;    s.   c,    on   later    appeal,   76  459;    Hemmje    v.    Meinen,    20    N.    Y. 

id.  567;   28  N.  Y.  Supp.  203;  Garvey  Supp.    619;  'Clements   v.    Babeock,   26 

V.  Union  Trust  Co.,  29  App.  Div.  513;  Misc.  90;  56  N.  Y.  Supp.  527;  Pear- 

52  N.  Y.  Supp.  260.  son    v.    Collins,    113    App.    Div.    657; 

SRobb  V.  Wash.  &  Jeff.  College,  185  99   N.   Y.   Supp.    932.      This    act  was 

N.   Y.    485.      See   Jones  v.   Kelly,   63  not  repealed  by  the  act  of   1860    (Le^ 

App.  Div.   614;    72   N.   Y.   Supp.   24;  fevre  v.   Lefevre,  59  N.  Y.   434.     See 

aff'd,    170    N.    Y.    401;    Hemmje    v.  Kerr  v.  Dougherty,  79  id.   327);   nor 

Meinen,  20  N.  Y.  Supp.  619.     Where  by  L.   1881,  e.  641,  which  extends  the 

by  the  will  of  a  married  woman,  sur-  rights    of    corporations    formed   under 

vived     only     by     her     husband     and  the    Act   of    1848    to    take    a    larger 

nephews  and  nieces,  more  than  one-half  amount  by  devise  or   bequest;    "  sub- 

of    her    estate,    consisting    wholly    of  ject,    however,    to     the    restrictions " 

personal  property,  is  bequeathed  to  a  contained    in    that    act.       (Matter    of 

religious   corporation    affected   by   the  Conner,  44  Hun,  424.)      See  Hollis  v. 

statute,    the    husband    alone    can    be  Drew  Theo.  Sem.,  95  N.  Y.  166;  Riker 

heard  to  object  to  the  bequest.     (Mat-  v.   New  York   Hospital,   66  How.   Pr. 

ter  of  Eldr'edge,  55  Misc.  636.)  246;  Wardlaw  v.  Home,  etc.,  4  Dem. 

9  Trustees,    etc.    v.    Ritch,    91    Hun,  473.     The  statute,  however,   only  ap- 

509;   36  N.  Y.   Supp.   576;   aff'd,   151  plies   to   direct  bequests,    and   not  to 

N.  Y.  282;   45  N.  E.  876;  Matter  of  trusts.      (Matter  of  Beaver,   62  Misc. 

Stilson,   85  App.  Div.    132;   83  N.  Y.  155.) 
Supp.  67.  12  Matter  of   Benedict,   32  St.   Rep. 

loRobb   V.   Wash.    &   Jeff.    College,  139. 
185  N.  Y.  485;  Moser  v.  Talman,  114 
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cable,  however,  only  to  corporations  formed  under  the  general 
law  made  by  that  statute,  or  those  whose  charters  refer  to  it  and 
make  its  provisions  applicable. -^'^  But  the  statute  is  not  applicable 
to  a  corporation  incorporated  in  another  State  by  whose  laws  it  is 
authorized  to  take  the  gift.''*  Hence  a  bequest  to  trusitees  in  a 
foreign  country,  for  the  purposes  of  a  charity  to  be  established  in 
that  country,  is  valid,  although  obnoxious  to  our  law,  providing  it 
is  valid  by  the  law  of  the  place  where  the  gift  is  to  take  effect,  and 
which  governs  the  trustees  and  the  property  when  transmitted 
there.-'^  On  the  other  hand,  if  the  laws  of  the  foreign  State,  like 
our  own,  prohibit  the  bequest,  it  will  be  declared  void  here.^^ 

§  268.  Bequests  to  corporations —  A  corporation  cannot  take  by 
devise  or  bequest  unless  expressly  authorized  by  its  charter, 
or  by  general  statute,"  or  necessarily  implied  therefrom.-'*    Hence 

13  Stephenson    v.    Short,    92    N.    Y.  N.   Y.   126;   48   St.  Rep.  834;   Matter 

433 ;  Matter  of  Kavanagh,  125  id.  420 ;  of  Huss,   126  N.   Y.  537 ;   37  St.  Rep. 

Hollis  V.  Drew  Theo.  Sem.,  95  id.  171;  789;  Doty  v.  Heudrix,  16  N.  Y.  Supp. 

Lefevre   v.    American    Female    Guard-  284;     Cross    v.    United    States    Trust 

ian  Soc,  .59  id.  434;  Fairchild  v.  Ed-  Co.,  131  N.  Y.  330;  43  St.  Rep.  254; 

son,   154   id.    199;    People's  Trust   Co.  Matter    of    Sturgis,    164    N.    Y.    485; 

T.    Smith,    82    Hun,    494;    31    N.    Y.  Matter  of  Leo-Wolf,  25  Misc.  469;  55 

Supp.  519;  Matter  of  Brush,  35  Misc.  N.  Y.  Supp.  650;  St.  John  v.  Andrews 

689;   72   N.  Y.  Supp.  421;   Pritchard  Institute,   191   N.  Y.  254. 
V.  Kirsch,  58  App.  Div.  332 ;  68  N.  Y.        18  Kerr  v.  Dougherty,  79  N.  Y.  327 ; 

Supp.    1049;    Matter   of   Fitzsimmons,  Matter    of    Robertson,    23    Misc.    450; 

29  Misc.   781;  62  N.   Y.  Supp.   1009;  51   N.    Y.   Supp.   502.     See   Carter  v. 

Matter  of  Cornelius,  23  Misc.  434;  51  Board  of  Education,  68   Hun,  435,  as 

K.  Y.  Supp.  877;  Matter  of  Shattuck,  to     where     the     void     bequest     goes. 

118    App.    Div.    888;    rev'd    on    other  Where   the   residue   is   given   to  three 

points,  193  N.  Y.  446.     See  Matter  of  religious    and   charitable   corporations 

Norton,  39   App.  Div.   369;   57   N.  Y.  to   be    equally  divided  between   them, 

Supp.  407.     Thus,   it  does   not  affect  and  two  of  such  corporations  are  un- 

membership   corporations     (Spencer  v.  able    to    take,    because    the    will    was 

De   Witt    C.   Hay   Library   Ass'n,    36  made  within  two  months  of  testator's 

Misc.  393;  73  N.  Y.  Supp.  712;   Mat-  death,  the  third  is  not  entitled  to  the 

ter    of    Lampson,    22    Misc.    198;     33  entire  fund,  but  tlie  lapsed  shares  pass 

App.  Div.   49;    161    N.   Y.   511);    nor  to    the    next    of    kin.       (Simmons    v. 

corporations   organized    under    special  Burrell,  8  Misc.  388;  28  N.  Y.  Supp. 

acts,  in  the  absence  of  express  words  625.) 

making  them   subject   to  them    (Mat-        17  Johnston   v.   Hughes,    187    N    Y. 

tor  of  Hardy,  28  Misc.  307;  59  N.  Y.  446;  Matter  of  GrifBn,  167  N.  Y.'71; 

Supp.  912;  Matter  of  Foley,  27  Misc.  Bird  v.  Merklee,  144  N.  Y.  544.     See 

77;    58   N.   Y.    Supp.   201;    Smith    v.  Le    Couteulx    v.    City   of   Buffalo,    33 

Havens,  etc.,  Soc,  118  App.  Div.  678;  N.  Y.  333. 

103  N.  Y.  Supp.  770;  aff'd,  190  N.  Y.       18  1  R.  S.  57,   §   3;   Cons.  L.   1909, 

557)  ;  nor  a  public  corporation  (Clem-  c.  18,  §  12.     See  Hollis  v.  Drew  Theo 

ents  V.  Babcock,  26  Misc.  90;  56  N.  Y.  Sem.,   95   N.    Y.    166;    Spencer   v.   De 

Supp.  527).  Witt  C.  Hav  Library  Ass'n,  36  Misc. 

1*  Matter    of   Lampson,    161    N.    Y.  393;  73  N.  Y.  Supp.  712;  First  Pres- 

511;   56  N.  E.  9.     See  Farmers  L.  &  byterian  Church,  etc.  v.  McKallor,  35 

T.  Co.  V.  Shaw,   56  Misc.   201;   aff'd,  App.   Div.   98;    54  N.   Y.   Supp.   740; 

127  App.  Div.  656.  Johnson    v.    Hughes,    112    App.    Div. 

iSRobb   V.    Wash.    &   JeS.    College,  524;   rev'd,   187  N.  Y.  446,  on  other 

185  N.  Y.  485;  Hope  v.  Brewer,  136  points. 
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a  devise  of  lands  to  a  corporation  for  charitable  uses,  which  that 
corporation  has  not  power  to  take,  is  void,^®  e.  g.,  a  devise  to  the 
United  States  for  the  purposes  of  a  general  charity,^"  or  to  a  State 
to  be  used  in  founding  scholarships.^^  The  government  exists 
under  grants  of  power,  express  or  implied,  in  a  written  constitu- 
tion, and  the  functions  of  all  the  departments  are  definitely 
limited  and  arranged,  and  it  is  not  within  its  express  or  implied 
powers  to  administer  a  charity.  So  an  unincorporated  society  or 
association  is  incapable  of  taking  an  immediate  gift  under  a  will 
as  devisee  or  legatee. ^^  Subsequent  incorporation  will  not  enable 
it  to 'take  the  bequest.^^    But  where  a  bequest  is  made  to  a  corpo- 

iPBoyce  v.  City  of  St.  Louis,  29  22  Fralick  v.  Lyford,  107  App.  Div. 
Barb.  650;  Matter  of  McGraw,  45  543;  95  N.  Y.  Supp.  433;  aff'd,  187 
Hun,  354.  The  former  English  law  N.  Y.  524;  Mount  v.  Tuttle,  183  N.  Y. 
of  charitajble  uses   is   not,   and  never   358. 

was,  in  force  in  this  State  (Cottman  23  White  v.  Howard,  46  N.  Y.  144; 
V.  Grace,  112  N.  Y.  299,  306;  Holmes  Williams  v.  Williams,  8  id.  524; 
V.  Mead,  52  id.  332;  Holland  v.  Al-  Owens  v.  Missionary  Soc.,  14  id.  380; 
cock,  108  id.  312,  336).  Prior  to  Marx  v.  McGlynn,  88  id.  357;  Sher- 
L.  1893,  c.  701,  as  amended  by  L.  wood  v.  American  Bible  Soc,  4  Abb. 
1901,  c.  291,  the  doctrine  of  cy  pres  Ct.  App.  Dec.  227;  1  Keyes,  561; 
had  but  little  place  in  our  law.  Bonard's  Will,  16  Abb.  Pr.  (N.  S.) 
(Beekman  v.  Bonsor.  23  N.  Y.  298,  128;  Lutheran  Ref.  Church  v.  Mook,. 
310;  Levy  v.  Levy,  33  id.  97,  138;  4  Redf.  513;  First  Presbyterian  Soc. 
Bascom  v.  Albertson,  34  id.  584.)  An  v.  Bowen,  21  Hun,  389;  Riley  v.  Diggs, 
entirely  new  system  was  adopted,  au-  2  Dem.  184;  Carpenter  v.  Historical 
thorizing  and  limiting  gifts  to  char-  Soc,  id.  574;  Matter  of  Y.  M.  C.  A.,, 
ity;  and  all  uses  and  trusts,  except  22  App.  Div.  325;  47  N.  Y.  Supp. 
those  authorized  by  the  statute,  were  854 ;  Matter  of  Rounds,  25  Misc.  101 ; 
abolished.  (1  R.  S.  727,  §  45.)  The  Fairchild  v.  Edson,  154  N.  Y.  199. 
English  law,  and  the  changes  effected  Compare  Dammert  v.  Osborn,  140  id. 
by  our  statutes,  are  reviewed  in  Hoi-  30.  Trustees  of  an  unincorporated 
land  V.  Alcock,  108  N.  Y.  312;  Mat-  educational  institution  under  the  di- 
ter  of  McGraw.  Ill  id.  66;  Bascom  rection  and  control  of  a  quarterly 
V.  Albertson,  34  id.  584 ;  Levy  v.  Levy,  meeting  of  the  Society  of  Friends, 
33  id.  97;  Yates  v.  Yates,  9  Barb.  — Held  capable  of  taking  a  bequest. 
324.  338-341;  Ayres  v.  Trustees,  etc.,  (Underbill  v.  Wood,  65  N.  Y.  Supp. 
3  Sandf.  351.  And  see  Fontain  v.  1105;  aff'd  in  53  App.  Div.  640.)  A 
Ravenel,  17  How.  (U.  S.)  369.  But  devise  to  an  incorporated  society  in 
L.  1901,  c  291  seems  to  have  enacted  trust  for  an  unincorporated  associa- 
the  doctrine  of  cy  pres  to  the  fullest  tion  is  good,  if  the  latter  is  incor- 
cxtent  that  it  has  ever  been  held  to  porated  before  the  money  is  payable, 
have  existed  in  this  State.  (Loch  v.  (Philson  v.  Moore,  23  Hun,  152.) 
Mayer,  50  Miac.  442 ;  100  N.  Y.  Supp.  Under  a  devise,  "  At  the  death  of  my 
837.)  wife,  I  give  and  devise"  to  a  society, 

20  Levy  v.  Levy,  33  N.  Y.  97 ;  Mat-  not  incorporated  at  the  time  of  testa- 
ter  of  Fox,  52  id.  530.  As  to  the  tor's  death,  but  incorporated  at  the 
power  of  it  Surrogate's  Court  to  pass  time  of  the  death  of  his  wife,  the 
on  this  question,  see  Matter  of  Mer-  society  can  take,  because  the  title 
riam,  136  N.  Y.  58;  §  255,  ante.  The  does  not  vest  until  the  death  of  the 
city  of  New  York  has  capacity  at  com-  wife.  (Lougheed  v.  Dykeman's  Bap- 
mon  law  and  by  statute  to  take  per-  tist  Church,  58  Hun,  364;  12  N.  Y. 
sonal  property 'by  bequest.  (Matter  Supp.  207;  aflf'd,  129  N.  Y.  211.) 
of  Crane,  12  App.  Div.  271;  42  N.  Y.  Compare  People  v.  Simonson,  126  id.. 
Supp.  904.)  299;  37  St.  Rep.  371. 

21  Catt  V.  Catt,  118  App.  Div.  742. 
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ration  upon  the  happening  of  a  future  contingency,  the  capacity 
of  the  donee  to  take  is  to  be  determined  as  of  the  date  of  the 
happening  of  the  contingency  and  not  as  of  the  date  of  the  tes- 
tator's death.^*  An  association,  though  unincorporated,  is,  how- 
ever, entitled  to  take  a  legacy  for  a  pious  use,^^  and  hence  has 
a  right  to  intervene  and  become  a  party  to  the  probate  proceed- 
ing.^® An  executory  bequest,  limited  to  the  use  of  a  corporation, 
to  be  created  vsrithin  the  period  allowed  for  the  vesting  of  future 
•estates  and  interests,  is  valid  f'  and  a  bequest  to  a  foreign  corpora- 
tion is  valid  if  it  is  capable  of  taking  under  the  laws  of  the  State 
of  its  creation.^* 

§  269.  Canons  of  interpretation — The  following  are  the  rules 
governing  the  construction  of  wills^^  most  likely  to  be  applied  in 
proceedings  in  the  Surrogate's  Court : 

1.  All  the  parts  of  a  will  are  to  be  construed  in  relation  to  each 
other,^"  and  so  as,  if  possible,  to  form  one  consistent  whole  f''-  but 
where  several  parts^^  are  absolutely^^  irreconcilable,  the  latter  must 
prevail;  unless  the  general  scope  of  the  will  leads  to  a  contrary 


24  Richards  v.  Hartshorne,  110  App. 
Div.  650;  97  N.  Y.  Supp.  754;  Matter 
■of  Morgan,  56  Misc.  235. 

25  Potter  V.  Chapin,  6  Paige,  639; 
Be  Witt  V.  Chandler,  11  Abb.  Pr.  459; 
■Owens  V.  Missionary  Soc,  14  N.  Y. 
580,  and  cases  cited.  See  Pratt  v. 
Koman  Catholic  Orphan  Asylum,  20 
App.  Div.  352;  46  N.  Y.  Supp.  1035; 
aff'd,  100  N.  Y.  593. 

26  Carpenter  v.  Historical  Soc,  1 
Dem.  606. 

2T  Rose  v.  Rose;  4  Abb.  Ct.  App. 
Dec.  108;  Phelps  v.  Pond,  23  N.  Y. 
69,  77 ;  Cruikshank  v.  Home  for  the 
Friendless,  113  id.  337;  Matter  of 
Mayor,  etc.,  of  New  York,  55  Hun, 
204;  119  N.  Y.  660;  Burrill  v.  Board- 
man,  43  id.  254;  Lougheed  v.  Dyke- 
man's  Baptist  Church,  58  Hun,  364; 
aff'd,  129  N.  Y.  211;  St.  John  v. 
Andrews  Institute,  191  N.  Y.  254. 

28  Chamberlain  v.  Chamberlain,  43 
N.  Y.  424 ;  Robb  v.  Wash.  &  Jeff.  Col- 
lege, 185  N.  Y.  485;  Mount  v.  Tuttle, 
183  N.  Y.  358;  Hasbrouck  v.  Knob- 
lauch, 130  App.  Div.  378;  Riley  v. 
Driggs,  2  Dem.  184;  Hope  v.  Bl-ewer, 
136  N.  Y.  126;  Matter  of  Huss,  126 
id.  537;  37  St.  Rep.  789;  Congrega- 
gational,  etc.,  Soc.  v.  Hale,  29  App. 
Div.   396;   51   N.   Y.   Supp.    704.     See 


§  267,  ante,  and  L.  1894,  c.  136  (Cons. 
L.  1909,  e.  28,  §  21),  as  to  power  of 
foreign  corporations  to  take  lands  by 
devise  in  this  State;  also.  Farmers  L. 
&  T.  Co.  V.  Shaw,  56  Misc.  201. 

29  Taken  mostly  from  the  Draft  of 
Civil  Code,  reported  in  1865. 

30  Arcularius     v.     Geisenhainer,      3 
Bradf.  64;   aff'd,  25  Barb.  403;   Eger- 
ton   V.    Conklin,   25   Wend.   224,   338 
Covenhoven   v.   Shuler,   2   Paige,    130 
Matter  of  Donohue,  109  App.  Div.  158 
95  N.  Y.  Supp.  821;  Matter  of  Froe' 
lich,    122    App.    Div.    440;    aff'd,    192 
N.  Y.  566. 

31  Matter  of  Title  G.  &  T.  Co.,  195 
N.  Y.  339;  Carter  v.  Hunt,  40  Barb. 
89. 

.82  Whether  in  the  same  or  different 
sentences.  (Morrall  v.  Suttan,  1  Phil- 
lips, 537,  547.) 

33  Van  Nostrand  v.  Moore,  52  N.  Y. 
12 ;  Van  Vechten  v.  Keator,  63  id.  52 ; 
Sweet  V.  Chase,  2  id.  79;  Covenhoven 
V.  Shuler,  2  Paige,  123;  Trustees  of 
Theological  Seminary  v.  Kellogg,  16 
N.  Y.  88;  Norris  v.  Beyea,  13  id.  284; 
Campbell  v.  Rawdon,  18  id.  414;  Grif- 
fen  v.  Ford,  1  Bosw.  123;  Bradstreet 
V.  Clarke,  12  Wend.  602.  Compare 
Lovett  V.  Gillender,  35  N.  Y.  617; 
Everitt  v.  Everitt,  29  id.  39. 
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conclusion.^  2.  Several  testamentary  instruments,  executed  bj 
the  same  testator,  are  to  be  taken  and  construed  together  as  one 
instrument. ^"^  3.  A  clear  and  distinct  devise  or  bequest  cannot 
be  affected  by  any  reasons  assigned  therefor,^^  or  by  any  other 
words  not  equally  clear  and  distinct,*^  or  by  inference  or  argu- 
ment from  other  parts  of  the  will,^^  or  by  any  inaccurate  recital 
of,  or  reference  to,  its  contents  in  another  part  of  the  will.^* 
4.  Where  the  meaning  of  any  part  of  a  will  is  doubtful  or  ambigu- 
ous, it  may  be  explained  by  any  reference  thereto,  or  recital  thereof,, 
in  another  part  of  the  will.*"  5.  The  words  of  a  will  are  to  be 
taken  in  their  ordinary  and  grammatical  sense,  unless  a  clear 

34  Where  two  clauses  of  a  will  are  Haigh,  2  Jur.  229 ;  Haight  v.  Pine,  S 
so  inconsistent  and  irreconcilable  that  App.  Div.  434;  39  N.  Y.  Supp.  511; 
they  cannot  possibly  stand  together,  Clarke  v.  Leupp,  88  N.  Y.  228 ;  Banzer- 
the  one  that  is  posterior  in  position  v.  Banzer,  156  ?f.  Y.  429;  51  N.  E. 
will  be  considered  as  indicating  a  sub-  291;  Clay  v.  Wood,  153  N.  Y.  134;  47 
sequent  intention,  and  will  prevail,  un-  N.  E.  274 ;  Matter  of  Peters,  69  App. 
less  the  general  scope  of  the  will  leads  Div.  465 ;  74  N.  Y.  Supp.  1028 ;  Wood 
to  a  contrary  conclusion;  and  although  v.  Ward,  76  App.  Div.  567;  78  N.  Y. 
the  latter  clause  be  invalid,  it  must,  Supp.  544 ;  Davis  v.  Davis,  39  Misc. 
nevertheless,  be  retained,  and  eonsid-  90;  78  N.  Y.  Supp.  899;  86  App.  Div. 
ered  for  the  purpose  of  ascertaining  401 ;  Bennett  v.  McLaughlin,  125  App. 
the  intentions  of  the  testator,  and  for  Div.  172;  Mull  v.  Mull,  50  Misc.  362; 
this  purpose  it  is  as  effectual,  and  its  98  N.  Y.  Supp.  746;  aff'd,  113  App. 
operation  upon  the  preceding  clause  Div.  893;  Farncy  v.  Weirich,  52  Misc. 
is  the  same,  as  though  no  legal  ob-  245 ;  Bollentin  v.  Bollentin,  57  Misc. 
stacle  to  its  being  carried  into  execu-  250;  Williams  v.  Boul,  101  App.  Div. 
tion  existed.  (Van  Nostrand  v.  Moore,  593;  92  N.  Y.  Supp.  177;  aff'd,  184 
52  N.  Y.  12.)  s.  p.,  Harrison  v.  Jewell,  N.  Y.  605.)  Conversely,  a  life  estate- 
2  Dem.  37;  Matter  of  Manice,  31  Hun,  cannot  be  enlarged  by  subsequent  lan- 
119.  See  Haug  v.  Schumacher,  166  guage  less  distinct.  (Adams  v.  Massey, 
N.  Y.  506;  60  N.  E.  245.  But  the  184  N.  Y.  62.)  For  cases  where  pre- 
later  clause  will  not  prevail,  unless  its  ceding  gifts  were  held  to  be  affected 
language  is  as  clear  as  the  first,  bv  subsequent  language,  see  Mee  v. 
(Adams  v.  Massey,  184  N.  Y.  62.)  Gordon,  187  N.  Y.  400;  Illensworth  v. 
Compare  McKinlay  v.  Van  Dusen,  76  Illensworth,  110  App.  Div.  399;  Mat- 
App.  Div.  200;  78  N.  Y.  Supp.  377.       ter  of  Freel,  49  Misc.  380;   99  N.  Y. 

ssHowland  v.  Union  Theo.  Sem.,  5  Supp.  505.) 
N.  Y.  193,  214;  Haven  v.  Haven,  1  38  Campbell  v.  Harding,  2  Russ.  &  M. 
Eedf.  374;  Lynch  v.  Pendergast,  67  409;  Jennings  v.  Newman,  10  Sim. 
Barb.  501;  Pierpont  v.  Patrick,  53  223;  Matter  of  Eutter,  59  Misc.  32U. 
N.  Y.  591;  Matter  of  Pilsbury,  50  39  Hildersdon  v.  Lowe,  2  Hare,  355,, 
Misc.  367;  99  N.  Y.  Supp.  62;  aff'd,  372;  Mortimer  v.  Hartley,  3  De  Gex 
113  App.  Div.  893.  &   Sm.    332.      Where   the   meaning   of 

3fi  Cole  v.  Wade,  16  Ves.  27.  See  the  testator  is  apparent  from  the  Ian- 
Thompson  V.  Whitlock,  5  Jur.  (N.  S.)  guage  of  a  will,  the  plain  import  of 
991.  the  language  cannot  be  departed  from, 

37  Thornhill  v.  Hall,  2  CI.  &  F.  22 ;  though  it  result  in  rendering  the  will 
Barclay  v.  Maskelyne,  H.  R.  V.  Johns,  invalid.  (Van  Nostrand  v.  Moore,  52. 
126.      This    rule    applies    equally    to   N.  Y.  12.) 

prior  (Greenwood  v.  Stucliffe,  14  40  Hoppock  v.  Tucker,  59  N.  Y.  202; 
JS.  &  C.  226)  and  to  subsequent  words  Taggart  v.  Murray,  53  id.  233;  Kiah 
(Arcularius  v.  Geisenhainer,  3  Bradf.  v.  Grenier,  56  id.  220.  See  Hyatt  v. 
75  ;  aff'd,  25  Barb.  403 ;  Kiver  v.  Old-  Pugsley,  23  Barb.  285 ;  IMarsh  v.  Hague, 
field;   4  De  Gex   &   J.   30;    Borrell  v.    1  Edw!  174. 
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intention  to  use  them  in  another  sense*^  can  be  collected,  and  that 
other  can  be  ascertained.*^  6.  The  words  of  a  will  are  to  receive 
an  interpretation  which  will  give  to  every  expression  some  effect, 
rather  than  one  which  will  render  any  of  the  expressions  inop- 
erative.*'' 7.  Of  two  modes  of  interpreting  a  vsdll,  that  is  to  be 
preferred  which  will  prevent  either  a  total  or  a  partial  intestacy.** 
8.  Where  there  are  two  equally  probable  interpretations  of  the 
language  of  a  will,  that  one  is  to  be  adopted  which  prefers  the 
kin  of  the  testator  to  ctrangers.*"  9.  Technical  words  are  not 
necessary  to  give  effect  to  any  species  of  disposition  by  a  will;*® 
but,  where  used  in  a  will,  they  are  to  be  taken  in  their  technical 
eense,*'^  unless  the  context  clearly  indicates  a  contrary  intention.** 
10.  A  devise  or  bequest  of  "  all  the  testator's  real  or  personal  prop- 
erty "  in  express  terms,  or  in  any  other  terms  denoting  his  intent 
to  dispose  of  all  his  real  or  personal  property  (except  of  the  resi- 
due), passes  all  the  real  or  personal  property  which  he  was  enti- 
tled to  dispose  of  by  will  at  the  time  of  his  death.*^     11.  A  testa- 

*lHone   T.    Van   Schaick,   3    N.    Y.  83;    Wood    v.    Mitcham,    92    id.    375  j 

538;   Lvtle  v.   Beveridge,   58  id.   592;  Scott    v.    Guernsey,    48    N.    Y.    106; 

Cromer  v.  Pinokney,  3  Barb.  Ch.  466;  Byrnes    v.    Stilwell,    103    N.    Y.    453; 

Abbey  V.  Aymar,  ,S  Dem.  400 ;  Bullock  Matter    of    Boyce,    37    Misc.    146;    74 

V.  Downes,  9  H.  of  L.  Cas.  24.     As  to  N.   Y.  Supp.   940;    Matter  of  Lee,  65 

the  use  of   the   word   "money"   in   a  Hun,  524;   20  N.  Y.  Supp.  579;   aff'd, 

will,  see  Sweet  v.  Burnett,  136  N.  Y.  141   N.   Y.    58;    Matcer   of   Edie,    117 

204;  49  St.  Rep.  113;  Smith  v.  Burch,  App.  Div.  310;  Matter  of  Maloney,  41 

92  N.  Y.  228;   Matter  of   Blackstone,  Misc.  539.    See    258,  ante. 
47    Misc.    538;    Beck    v.    McGillis,    9       « Jackson  v.  Luquere,  5  Cow.  228; 

Barb.   35;    Mann   v.   Mann,    1   Johns.  Parks  v.  Parks,  9  Paige,  117;   Bliven 

Ch.  231.  V.  Seymour,  88  N.  Y.  469,  476. 

42  De  Nottebeck  v.  Astor,  13  N.  Y.  47  Moore  v.  Lyons,  25  Wend.  -154, 
98;  Bradhurst  v.  Bradhust,  1  Paige,  155;  Campbell  v.  Eawdon,  18  N.  Y. 
331;  Covenhoven  v.  Shuler,  2  id.  122;  417;  Brown  v.  Lyon,  6  id.  419;  Jack- 
Eathbone  v.  Dyckman,  3  id.  9;  Crosby  son  v.  Luquere,  5  Cow.  228;  Keteltas 
V.  Wendell,  6  id.  048;  Staats  v.  Staats,  v.  Keteltas,  72  N.  Y.  312. 

11  Johns.  337.  48  Corrigan    v.    Kiernan,     1    Bradf. 

43  Griflfen  v.  Ford,  1  Bosw.  123,  140 ;  208 ;  Sherwood  v.  Sherwood,  3  id. 
Mason  v.  Jones,  2  Barb.  229;  Butler  230;  De  Kay  v.  Erving,  5  Den.  646; 
V.  Butler,  3  Barb.  Ch.  304;  Pond  v.  Parks  v.  Parks,  9  Paige,  107. 
Bcrgh,  10  Paige,  140;  Chrystie  v.  49  2  E.  S.  57,  §  5;  Cons.  L.  1909, 
Phyfe,  19  N.  Y.  348;  Dubois  v.  Ray,  c.  18,  §  14.  See  McNaughton  v.  Mc- 
35  id.  162 ;  Post  v.  Hover,  33  id.  593 ;  Naughton,  41  Barb.  50 ;  Meeks  v. 
Bates  V.  Hillman,  43  Barb.  645;  Corse  Meeks,  161  N.  Y.  66;  55  N.  E.  278; 
V.  Chapman,  153  N.  Y.  406 ;  47  N.  E.  Seibert  v.  Miller,  34  App.  Div.  602 ;  55 
812;  Tyndall  v.  Fleming,  123  App.  X.  Y.  Supp.  593;  Toerge  v.  Toerge,  9 
Div.  837.  App.   Div.    194;    41   N.   Y.    Supp.   244; 

44  Vernon  v.  .Vernon,  53  N.  Y.  351;  Oakes  v.  Massey,  94  App.  Div.  165. 
Kalish  v.  Kalish,  166  id.  368 ;  59  N.  E.  The  term  "  heir's,"  or  other  words  of 
917;  Matter  of  Ingersoll,  41  Misc.  inheritance,  are  not  requisite  to  de- 
600;  95  App.  Div.  211;  Coon  v.  Coon,  vise  a  fee,  and  a  devise  of  real  prop- 
38  Misc.  693;  78  N.  Y.  Supp.  245;  erty  passes  all  the  estate  of  the  tes- 
Matter  of  Smith,  46  Misc.  210;  Mills  tator,  unless  otherwise  limited.  (1 
V.  Tompkins,  110  App.  Div.  212.  See  E.  S.  748,  §  1 ;  L.  1896,  c.  547,  §  210; 
%  258,  ante.  Cons.   L.    1909,   ^.    52,    §    245.)      Eeal 

45  Quinn  V.  Hardenbrook,  54  N.  Y.  or   personal   property,   embraced  in  a 
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mentary  disposition  to  "  heirs,"  "  relations,"  "  nearest  relations," 
"  representatives,"  "  legal  representatives,"  or  "  personal  repre- 
sentatives," or  "  family,"  "  issue,"  "  descendants,"  "  nearest,"  or 
"  next  of  kin,"  of  any  person,  without  other  words  of  qualifica- 
tion, and  when  the  terms  are  used  as  words  of  donation,  and  not 
of  limitation,  vests  the  property  in  those  who  would  be  entitled 
to  succeed  to  the  property  of  such  person.  These  terms  are  to  be 
considered  used  as  words  of  donation,  and  not  of  limitation,  when 
the  property  is  given  to  the  person  so  designated  directly, 
and  not  as  a  qualification  of  the  estate  given  to  the  ancestor  of 
such   person.^"     12.  Words    in    a  will   referring  to   death,^^   or 

power  to  devise,  passes  by  a  will  pur-  Supp.  635;  Emmet  v.  Emmet,  67  App. 
porting  to  devise  "  all  the  real  or  per-  Div.  183;  73  N.  Y.  Supp.  614;  Hilliker 
sonal  property"  of  the  testator.  (L.  v.  Bast,  64  App.  Div.  552;  72  N.  Y. 
1897,  c.  417,  §  6;  Cons.  L.  1909,  o.  45,  Supp.  301;  Matter  of  Moore,  152  N.  Y. 
§  18.  See  Van  Wert  v.  Benedict,  1  602;  Chwatal  v.  Schreiner,  148  id. 
Bradf.  114.)  As  to  the  effect 'of  a  683;  43  N.  E.  166;  Newcomb  v.  Lush, 
devise  of  the  residue  of  the  testator's  84  Hun,  254;  32  N.  Y.  Supp.  526; 
estate,  see  Van  Cortlandt  v.  Kip,  1  aflf'd,  155  N.  Y.  687;  Montignani  v. 
HiU,  596;  7  id.  352,  and  Tucker  v.  Blade,  145  N.  Y.  Ill;  64  St.  Eep. 
Tucker,  5  N.  Y.  348.  A  will  giving  558 ;  Bodine  v.  Brown,  154  N.  Y.  778 ; 
"  all  my  real  estate  and  personal  prop-  49  N.  E.  1093 ;  Johnson  v.  Brasington, 
erty  of  which  I  am  now  possessed,"  156  N.  Y.  181;  50  N.  E.  859;  Bayley 
with  no  residuary  clause,  passes  prop-  v.  Beekman,  62  Misc.  567 ;  Matter  of 
erty  acquired  by  the  testator  subse-  Coolidge,  85  App.  Div.  295 ;  83  N.  Y. 
quent  to  the  publication  of  the  will,  Supp.  299;  aff'd,  177  N.  Y.  541; 
notwithstanding  the  use  of  the  word  Arnot  v.  Arnot,  75  App.  Div.  230;  78 
"  now."  The  common-law  rule  that  a  N.  Y.  Supp.  20 ;  Matter  of  Talmage, 
will  passes  only  such  real  property  as  60  Misc.  394;  Matter  of  Allison,  53 
a  testator  owned  at  the  time  of  the  Misc.  222;  102  N.  Y.  Supp.  887;  aflf'd, 
publication  was  abolished  by  the  Re-  122  App.  Div.  898 ;  Matter  of  Tenney, 
vised  Statutes  (2  R.  S.  57,  §  5).  104  App.  Div.  290.  As  to  the  use  of 
(Hodgkins  v.  Hodgkins,  123  App.  Div.  the  word  "representatives,"  see  Jones 
110.)  v.  Hand,  78  App.  Div.  56;  79  N.  Y. 
50  Matter  of  Tims,  63  Misc.  148.  Supp.  556;  aflf'd,  175  N.  Y.  519.  As 
As  to  "  next  of  kin,"  "  heirs,"  "  is-  to  "  descendants,"  see  Weymann  v. 
sue,"  etc.,  see  Keteltas  v.  Keteltas,  72  Weymann,  82  App.  Div.  342;  81  N.  Y. 
N.  Y.  312;  Luce  v.  Dunham,  69  id.  Supp.  859.  As  to  meaning  of  "heirs" 
36 ;  Smith  v.  Scholtz,  68  id.  42 ;  Lud-  and  "  issue "  in  a  remainder  limited 
lum  V.  Otis,  15  Hun,  410;  Pinckney  v.  to  take  effect  on  the  death  of  a  person 
Pinckney,  1  Bradf.  269.  Compare  without  heirs  or  issue,  see  L.  1896, 
Bundy  v.  Bundy,  38  N.  Y.  410 ;  Heard  c.  547,  §  38 ;  Cons.  L.  1909,  c.  52,  §  48. 
V.  Horton,  1  Den.  165;  Kiah  v.  A  widow  is  neither  next  of  kin  nor 
Grenier,  56  N.  Y.  220;  Cushman  v.  heir.  (Snider  v.  Snider,  11  App.  Div. 
Horton,  59  id.  149;  Soper  v.  Brown,  171;  aff'd,  160  N.  Y.  151;  Matter  of 
136  id.  244;  Drake  v.  Drake,  134  id.  Devoe,  171  id.  281;  63  N.  E.  Eep. 
220;  Wadsworth  v.  Murray,  29  App.  1102;  Piatt  v.  Mickle,  137  id.  106; 
Div.  191;  51  N.  Y.  Supp.  1038;  aff'd,  50  St.' Rep.  91;  U.  S.  Trust  Co.  v. 
161  N.  Y.  274;  Canfield  v.  Eallon,  Miller,  57  Misc.  500.)  See  §  94,  ante. 
26  Misc.  345;  57  N.  Y.  Supp.  149;  The  word  "wife"  means  a  woman 
Snider  v.  Snider,  160  N.  Y.  151;  54  who  is  legally  married.  (Miller  v. 
N.  E.  676;  Matter  of  Fidelity,  etc..  Miller,  79  Hun,  197.) 
Co.,  57  App.  Div.  532 ;  68  N.  Y.  Supp.  A  legacy  to  the  testator's  "  natural 
257 ;  Daly  v.  Greenberg,  69  Hun,  228 ;  heirs,"—  Held,  to  be  a  designation  of 
23  N.  Y.  Supp.  582;  Matter  of  U.  S.  his  next  of  kin,  in  the  absence  of  any- 
Trust    Co.,   36   Misc.    378;    73   N.   Y.  thing  tending  to  some  other  interpre- 
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survivorship,'^^  simply,  relate  to  the  time  of  the  testator's  death, 
unless  possession  is  actually  postponed,  when  they  must  be  re- 
ferred to  the  time  of  possession.®^     So  far  as  facts  and  circum- 


tation  as  jaore  consonant  with  his  in- 
tention, and  that  his  widow  was  not 
included  within  tlie  description.  (Mat- 
ter of  Sinzheimer,  5  Dem.  321.)  The 
surrogate  cited  Tilman  v.  Davis,  95 
N.  Y.  17;  Drake  v.  Pell,  3  Edw.  Ch. 
251;  Slosson  v.  Lynch,  43  Barb.  147; 
Murdock  v.  Ward,  67  N.  Y.  387 ;  Ket- 
eltas  V.  Keteltas,  72  id.  312;  and  dis- 
tinguished Miller  v.  Churchill,  78 
N.  C.  372;  Ludlum  v.  Otis,  15  Hun, 
410.  And  the  same  is  true  as  to  a 
husband,  under  a  will  employing  the 
words,  "legal  heirs."  (Matter  of 
Schnitzler,  61  Misc.  218.)  But  where 
the  will  directs  that  the  residuary  es- 
tate shall  vest  in  "  those  persons  en- 
titled thereto  by  the  law  of  the  State," 
the  widow  is  included.  (Matter  of 
Merserau,  3S  Misc.  208;  77  N.  Y. 
Supp.  329.)  "Relations,"  when  used 
in  will  relating  to  personalty  only, 
embraces  persons  within  the  Statute 
of  Distributions.  (Gallasjher  v. 
Crooks,  132  N.  Y.  338 ;  44  "St.  Rep. 
436. )  So,  too,  of  the  words  "  lawful 
heirs."  (Cogan  v.  McCabe,  23  Misc. 
739;  52  N.  Y.  Supp.  48;  Train  v. 
Davis,  49  Misc.  162;  98  N.  Y.  Supp. 
816;  aff'd,  114  App.  Div.  903;  Mat- 
ter of  Schnitzler,  61  Misc.  218.) 
"  Lawful  issue "  held  not  to  include 
an  adopted  child;  although  it  had  a 
right  to  inherit.  (N.  Y.  Life,  etc.,  Co. 
V.  Viele,  161  N.  Y.  11;  55  N.  E.  311.) 

A  bequest  in  trust  for  a  son  for  life, 
remainder  at  his  death  to  "  his  lawful 
issue  then  living,"  given  by  a  will  exe- 
cuted in  1886,  where  testator  knew 
liis  son  had  had  an  illegitimate  child, 
and  that  the  son  married  the  mother 
of  the  child  in  1885,— Held,  not  to 
carry  the  remainder  to  such  child, 
notwithstanding  the  enactment  of  L. 
1896,  c.  272,  §  18,  legitimizing  chil- 
dren whose  parents  married  after  their 
birth.  (C.  S.  Trust  Co.  v.  Maxwell, 
26  Misc.  276;  57  N.  Y.  Supp.  53.) 
See  Harrison  v.  McAdam,  38  Misc.  18. 

"  Descendants  "  does  not  include  col- 
laterals. (Tompkins  v.  Verplanck,  10 
App.  Div.  572;  42  N.  Y.  Supp.  412; 
154  N.  Y.  634.)  For  cases  where  the 
word  "  issue  "  was  held  to  be  synony- 
mous with  "  descendant,"  see  Wilson 
V.  Wilson,  76  App.  Div.  232;  78  N.  Y. 
Supp.  408;  Schmidt  v.  Jewett,  127 
App.  Div.  376;   aff'd,   195  N.  Y.  486. 
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See  also  Harrison  v.  McAdam.  38 
Misc.  18;  Kernochan  v.  Whitney,  125 
App.  Div.  371;  Bassett  v.  Wells,  56 
Misc.  81 ;  Phelps  v.  Cameron,  109  App. 
Div.  798;  96  N.  Y.  Supp.  1014;  Clark 
V.  Kittenplan,  63  Misc.  122. 

51  Adams  v.  Beekman,  1  Paige,  631 ; 
Ive  V.  King,  16  Beav.  41;  Howard  v. 
Howard,  21  Beav.  550;  Schenck  v. 
Agnew,  4  Kay  &  J.  405.  See  Chapman 
V.  Moulton,  8  App.  Div.  64;  Conkie  v. 
Grisson,  24  Misc.  115;  52  N.  Y.  Supp. 
500;  Newcomb  v.  Lush,  84  Hun,  254; 
32  N.  Y.  Supp.  526;  aff'd,  155  N.  Y. 
687;  Washbon  v.  Cope,  144  id.  287; 
63  St.  Rep.  716;  Benson  v.  Corbin, 
145  N.  Y.  351;  64  St.  Rep.  815;  Mat- 
ter of  Geissler,  72  App.  Div.  85;  Nel- 
son v..  Russell,  135  N.  Y.  137;  48  St. 
Rep.  64;  Stokes  v.  Weston,  142  N.  Y. 
433;  Ketchum  v.  Ketchum,  100  App. 
Div.  423 ;  Smith  v.  Hull,  97  App.  Div. 
228;  89  N.  Y.  Supp.  8,54;  aff'd,  184 
2Sr.  Y.  534;  Tyndall  v.  Fleming,  123 
App.  Div,  837 ;  Matter  of  Farmers' 
L.  &  T.  Co.,  119  App.  Div.  104;  189 
N.  Y.  202;  Gragg  v.  Gragg,  46  Misc. 
197. 

62  Young  V.  Robertson,  4  Macq.  319, 
330;  Y^oung  v.  Davies,  9  Jur.  (N.  S.) 
399.  The  contrary  was  held  as  to  real 
property  in  Moore  v.  Lyons,  25  Wend. 
119),  on  the  supposed  English  rule; 
but  that  rule  does  not  exist.  (Taafe 
V.  Connor,  10  H.  of  L.  Cas.  77;  22 
B'eav.  271.)  It  makes  no  difference 
tiiat  there  is  a  postponement  without 
any  preceding  life  interest.  (Hodge- 
son  V.  Micklethwaite,  2  Drewry,  294.) 
This  rule  is  not  now  law  where  the 
life  tenant  dies  before  the  testator. 
(Spurrell  v.  Spurrell,  11  Hare,  154.) 
There  is  no  presumption  of  survivor- 
ship when  persons  die  in  a  common 
disaster.  In  the  absence  of  satisfac- 
tory evidence  the  fact  is  assumed  to 
be  unascertainable  and  property  rights 
are  disposed  of  as  if  death  occurred  at 
the  same  time.  (Matter  of  Mclnnes, 
119  App.  Div.  440;  St.  John  v. 
Andrews  Institute,  191  N.  Y.  254; 
Dunn  V.  New  Amsterdam  Casualty 
Co.,  63  Misc.  225.) 

53  The  rule,  that  words  of  survivor- 
ship refer  to  the  time  of  the  testator's 
death,  applies  only  to  an  absolute  gift 
to  one  and,  in  case  of  his  death,  to  an- 
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stances  are  susceptible  of  anticipation  by  the  testator,  so  as  to 

enable    bim    to    place    himself  in    the    position    in    which    he 

"will     be     at     the     time     of  his     death,     relatively     to     his 

property  and  his  family,  he  is  presumed  to  speak  in  his 
will  with  reference  to  that  time."  Biit  whenever  a  testator 
refers  to  an  actually  existing  state  of  things,  his  language  will  be 
held  to  refer  to  the  date  of  the  will,  not  to  that  of  his  death.^^ 

13.  A  testamentary  disposition  to  a  class  includes  every  person 
answering  the  description  at  the  testator's  death;'*  but  when  the 

other;  it  has  no  application  in  a  case  brook,  54  N.  Y.  83.)      See  Livingston 

where  the  first  devisee  or  legatee  takes  v.  Greene,  52  id.   118;  Matter  of  De- 

a  life  estate.      (Mullarky  v.  Sullivan,  peirris,  110  App.  Div.  421. 

136  N.  Y.  227;  Matter  of  Denton,  137  56  Tucker  v.  Bishop,  16  N.  Y.  402; 

id.    428;    51    St.    Eep.    60;    Lyons   v.  Campbell  v.  Kawdon,  18  id.  415.    Per- 

Weeks,   53  App.  Div.   212;    65   N.   Y.  sons  who  died  before  the  testator  are 

Supp.  818;  aff'd,  167  N.  Y.  135;  Gal-  not   included.      (Stires   v.   Van  Eens- 

way  V.  Bryce,  10  Misc.  255;  30  N.  Y.  selaer,  2  Bradf.  172;  Roosevelt  v.  Por- 

Supp.    985;    Cone   v.    Kent,    128    App.  ter,  36  Misc.  441;  73  N.  Y.  Supp.  800; 

Div.    409.)       See    Matter    of    Cramer,  Campbell   v.   Eawdon,    18   N.   Y.    414,. 

170   N.    Y.    271;    Cromwell   v.    Crom-  415;    Pimel  v.   Betjemann,   183   N.  Y. 

well,  55  App.  Div.   103;  Ackerman  v.  194;    Matter    of    Woolsey,    49    Misc. 

Ackerman,  63  id.  370;  Matter  of  Baer,  201.     For  a  definition  of  a  gift  to  a 

147  N.  Y.  348 ;  69  St.  Rep.  694 ;  Gil-  class,  see  Matter  of  Barrett,  132  App., 

liam  V.  Guaranty  Trust  Co.,  186  N.  Y.  Div.   134.)      See  Hopkins  v.  Hopkins,^ 

127;  Matter  of  Farmers'  L.  &  T.  Co.,  1    Hun,    352;    Morton    v.    Morton,    8 

119  App.  Div.   104;   Tyndall  v.  Flem-  Barb.  18;  Jenkins  v.  Freyer,  4  Paige, 

ing,    123    App.    Div.    837;    Matter    of  47;    Lawrence   v.    Hebbard,    1    Bradf. 

Vail,  43  Misc.  476;  Matter  of  Gordon,  252;    Lyons    v.    Mahan,    1    Dem.    180.. 

82   App.    Div.    439;    81    N.   Y.    Supp.  Compare  Matter  of  Depierris,  110  App. 

605.     Compare  Stokes  v.  Weston,  142  Div.  421;   Langley  v.  Westchester  Tr.. 

N.    Y.    433 ;    Matter   of   Woolsey,    49  Co.,  39  Misc.  735 ;  80  N.  Y.  Supp.  959. 

Misc.  201.  See  §  766,  post. 

54  De  Peyster  v.  Clendining,  8  A  testator  after  making  provision 
Paige,  295;  26  Wend.  21;  Doubleday  for  his  wife  devised  and  bequeathed 
v.  Newton,  27  Barb.  431 ;  Waldo  v.  the  remainder  of  his  estate  to  his 
Hayes,  96  App.  Div.  454 ;  Matter  of  "  legal  heirs."  None  of  the  relatives 
Hopkins,  43  Misc.  464 ;  89  N.  Y.  Supp.  were  named  in  the  will.  Held,  the  tes- 
467;  aff'd,  102  App.  Div.  458.  See  tator  leaving  no  descendants  or  pa- 
Collin  V.  Collin,  1  Barb.  Ch.  630 ;  Van  rents,  that  his  collateral  relatives 
Vechten  v.  Van  Vechten,  8  Paige,  104 ;  took  under  the  residuary  clause  per 
Lynes  v.  Townsend,  33  N.  Y.  558;  Mc-  stirpes  and  not  per  capita.  (Wood- 
Naughton  v.  McNaughton,  34  id.  201;  ward  v.  James,  44  Hun.  95;  115  N.  Y. 
Van  Alstyne  v.  Van  Alstyne,  28  id.  346.)  But  where  a  testator,  leaving 
375 ;  Egerton  v.  Conklin,  25  Wend,  iiim  surviving  sisters  and  children  of 
224;  Saul  v.  Swartz,  112  App.  Div.  two  deceased  sisters,  bequeaths  the 
511;  Matter  of  Union  Trust  Co.,  179  bahince  of  his  estate  to  his  "lawful 
N.  Y.  261 ;  72  N.  E.  Rep.  107.                 '  heirs,"   the   distribution   must   be  per 

55  Wetmore  v.  Parker,  52  N.  Y.  451 ;  capita  and  not  per  stirpes,  as  the 
Livingston  v.  Gordon,  84  id.  136;  "lawful  heirs"  are  constituted  by  the 
Eogers  v.  Rogers,  153  id.  343;  47  N.  E.  will  a  single  class  whose  members  are 
452.  Where  a  devise  is  lo  one  who  to  take  equally  (Matter  of  Griswold, 
does  not  take  by  purchase,  and  could  42  Misc.  230),  s.  p..  Matter  of  Klee- 
not  take  by  inheritance,  and  is  of  man,  61  Misc.  560.  Compare  Kerno- 
lands  now  owned  by  the  testator,  the  ehan  v.  Whitney,  125  App.  Div.  371 ; 
word  "now"  will  be  construed,  as  Matter  of  Collins,  131  App.  Div.  834; 
against  the  heirs,  to  refer  to  the  date  Matter  of  Edwards,  132  App.  Div. 
of  the  will,  not  to  the  time  of  the  tes-  544. 

ta  tor's    death.       (Quinn    v.    Harden- 
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possession  is  postponed  to  a  future  period,  it  includes  also  all 
persons  coming  within  the  description  before  the  time  to  which 
possession  is  postponed.®''  14:.  When  a  will  directs''*  the  conversion 
of  real  property  into  money,  such  property  and  all  its  proceeds 
must  be  deemed  personal  property,^^  from  the  time  of  the  tes- 

57  Teed   v.   Morton,    60   N.    Y.   502 ;  tomed  sense,  and  limited  to  offspring 

Kilpatrioli    v.    Johnson,    15    id.    322;  in  tlie  first  degree,  in  the  absence  of 

Tuclcer  v.  Bishop,  16  id.  402;  Johnson  indications  that  the  testator  intended 

V.  Valentine,  4  Sandf.  36;   Matter  of  to  give  it  some  other  meaning.     (Kirk 

Baer,  147  N.  Y.  348;  69  St.  Rep.  694;  v.   Cashman,   3   Dem.   242;    Matter   of 

Lake  v.   Ascher,    132   App.   Div.   684;  Sparks,  27  Misc.  350;  58  N.  Y.  Supp. 

Gilliam  v.  Guaranty  Tr.  Co.,  186  N.  Y.  766;  Train  v.  Davis,  49  Misc.  162;  98 

127;   Manhattan,   etc.,   Ass'n   v.   Cud-  N.  Y.  Supp.  816;  aff'd,  114  App.  Div. 

lipp,    80    App.    Div.    532;     80    N.    Y.  903;  Matter  of  Keogh,  126  App.  Div. 

Supp.  993;  Matter  of  Southworth,  52  285;   aff'd,  193  N.  Y.  603;   Davies  v. 

Misc.   86;   Matter   of    Tims,   63   Misc.  Davies,     129     App.     Div.     379.)        A 

148.     Compare  Doubleday  v.   Newton,  gift     to     brothers     and     sisters,     or 

27  Barb.  444;   Iloppock  v.  Tucker,  59  to   the   children   of   brothers   and   sis- 

ly.  Y.  202;   Bisson  v.  West  Shore  E.  ters,   includes  brothers  and  sisters  of 

Co.,    143    id.    125 ;    62    St.   Eep.    133 ;  the  half  blood,  as  well  as  those  of  the 

Schwencke  v.   Haffner,   22   Misc.   293 ;  whole     blood.       But     "  children "     of 

50  N.   Y.  Supp.   165 ;   Cox  v.   Wisner,  brothers   and   sisters   does  not  include 

43  App.  Div.  591;  aff'd,  167  N.  Y.  579.  descendants  below  that  degree.     (San- 

Tliere     are     numerous      cases     where  son  v.  Bushnell,  25  Misc.  268 ;  55  N.  Y. 

the     words     "children,"     "nephews,"  Supp.  272.)      Xor   does   the  word   in- 

"  nieces,"  and  other  descriptive  terms  elude  step-children.      (Matter  of  Hop- 

cf  classes  or  relations  have  been  sub-  kins,  102  App.  Div.  458.)      The  words 

Jects    of    judicial    construction.      The  "our    children"    do    not    refer    to   an 

general  principle  is  that  these  words  adopted   child.      (Hamlin   v.    Stevens, 

are  to  be  taken  in  their  primary  and  177  N.  Y.  39.)     The  words  "nephew" 

simple  signification  where  that  can  be  and   "  niece  "   will    be    taken   in   their 

clone.     The   intention  of   the   testator  primary  sense  as  indicating  the  chil- 

will    prevail,     however;     and    where,  dren  of  a  brother  or  sister,  but  when 

from    the   construction    of    the    w-hole  the  intention  of  the  testator  is  evident, 

will,  it  can  be  made   to   appear  that  the  words  may  be  expanded  to  include 

the  testator  meant  by  "children"  to  grandnephews  and  graudnieces   (Leask 

include  children  and  the  issue  of  such  v.   Richards,   116  App.  Div.  274;    101 

children   as  were   deceased,   that   con-  V.  Y.  Supp.  652;  aff'd,  188  N.  Y.  291), 

struction  will  be  adopted.  but    not    ordinarily    to    the    adopted 

Thus,  grandchildren  and  great-  children  of  a  brother  or  sister.  (Mat- 
grandchildren  will  take  under  a  be-  ter  of  Haight,  63  Misc.  624.) 
quest  to  children,  whenever  that  is  58  Forsyth  v.  Eathbone,  34  Barb. 
necessary,  in  order  to  give  effect  to  405 ;  Fowler  v.  Depau,  26  id.  239 ; 
the  words  cf  the  will,  or  that  appears  Harris  v.  Clark,  7  N.  Y.  260;  Phelps 
to  have  been  the  evident  intention  of  v.  Pond,  23  id.  76 ;  Salisbury  v  Slade, 
the  testator.  (Marsh  v.  Hague,  1  160  id.  278;  54  N.  E.  741;  Carpenter 
Edw.  Ch.  174;  Home  v.  Van  Schaick,  v.  Bonner,  26  App.  Div.  462;  50  N.  Y. 
3  N.  Y.  538;  Matter  of  Bender,  44  Supp.  298.  Otherwise  as  to  a  discre- 
Misc.  79.)  Compare  Mowatt  v.  tionary  power.  (Koezly  v.  Koezly,  31 
Carow,  7  Paige,  328 ;  Cromer  v.  Pinck-  Misc.  397;  65  N.  Y.  Supp.  613; 
ney,  3  Barb.  Ch.  466.  .  Phoenix  v.  Trustees  Columbia  College, 

Illegitimate    children,    unless    there  87  App.  Div.  438 ;  84  N.  Y.  Supp.  897 ; 

are  no  legitimate  children,  will  not  be  aff'd,  179  N.  Y.  592.) 

included  in  the  term  "  children,"  un-  59  Meakings   v.    Cromwell,   5    N.   Y. 

less  a  different  intention  is  apparent.  136;    King  v.   Woodhull,   3   Edw.   79; 

(Gardner  v.  Heyer,  2  Paige,  11;   Col'  Bramhall    v.    Ferris,    14    N.    Y.    46; 

lins  V.  Hoxie,  9  id.  81;  Miller  v.  Mil-  Johnson    v.     Bennet,    39    Barb.    252; 

ler,  79  Hun,  197.)      The  word  "  chil-  Byrnes  v.  Baer,  86  N.  Y.  210;  Matter 

dren"   must    be    taken   in    its    accus-  of  Caldwell.  188  N.  Y.   115. 
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tator's  death.""  15.  A  child  conceived  before,  but  not  born  until 
after  a  testator's  death,  or  any  other  period  when  a  disposition  to 
a  class  vests  in  right  or  in  possession,  takes,  if  answering  to  the 
description  of  the  class. ®^  16.  When,  applying  a  will,  it  is  found 
that  there  is  an  imperfect  description,  or  that  no  person  or  prop- 
erty exactly  answers  the  description,  mistakes  and  omissions  must 
he  corrected,  if  the  error  appears  from  the  context  of  the  will  or 
from  competent  extrinsic  evidence.*^ 

§  270.  Extrinsic  evidence  in  aid  of  interpretation. —  Cases  must 
occur  where  the  intention  cannot  be  discovered  or  explained  by 
the  words  of  the  will  itself,  and  resort  must  be  had  to  extrinsic 
evidence.  But  this  rule  is  limited  to  the  interpretation  of  some- 
thing which  is  actually  written  in  the  will.  Such  evidence  cannot 
be  utilized  under  the  guise  of  interpretation,  for  the  purpose  of 
adding  to  the  will  provisions  which  are  not  found  there  at  all.** 
But,  although  the  testator's  intention,  as  an  independent  fact,  can- 
not be  proved  by  such  evidence,  evidence  of  the  meaning  of  the 
words  used  by  the  testator,  being  ancillary  to  the  right  understand- 
ing of  them,  is  allowable.**  The  essence  of  the  rule  excluding  ex- 
trinsic oral  proof,  in  fixing  the  true  force  and  meaning  of  a  will,  is 
simply  this,  "  that  the  language  used  must  define  the  import  of 
the  instrument,  without  the  admission  of  any  extrinsic  evidence 
of  the  intention  of  the  testator  in  the  use  of  such  terms  as  his  will 
is  expressed  in,  except  in  the  single  case  of  there  being  two  objects 
or  persons  to  whom  the  language  of  the  will  applies  with  legal 

60  Kane  v.  Gott,  24  Wend.  641;  Kalbfleisch  v.  Kalbfleisch,  67  N.  Y. 
Graham  v.  Livingston,  7  Hiin,  11,  un-  354;  Matter  of  Wehrhane^  40  Hun, 
less  the  intention  to  the  contrary  is  542;  Betts  v.  BettSj  4  Abb.  N.  C.  317; 
evident.  (Liveright  v.  Sternberger,  First  Presbyterian  Soc.  v.  Bowenj  21 
131  App.  Div.  13.)  Compare  Shum-  Hun,  389;  Matter  of  Schweigert,  17 
way  V.  Harmon,  6  Sup.  Ct.  (T.  &  C.)  Misc.  186;  40  N.  Y.  Supp.  976;  and 
626.  For  the  distinction  betv^een  the  cases  in  notes  under  §  274,  post. 
effect  of  a  sale  under  the  provisions  63  Fries  v.  Osborn,  190  N.  Y.  35. 
of  a  will  and  a  sale  had  under  a  decree  Hence,  when  a  will  contains  no  pro- 
in  partiiion,  see  Matter  of  Thomas,  1  vision  which  disposes  of,  or  in  any 
Hun,  473.  way  deals  with  the  real  estate,  an  in- 

61  Jenkins  v.  Freyer,  4  Paige,  53 ;  tention  to  charge  it  with  the  payment 
Morton  v.  Morton,  8  Barb.  18.  Com-  of  certain  legacies,  provided  for  by  a 
pare  Lawrence  v.  Hebbard,  1  Bradf.  mere  naked  provision  of  the  will,  can- 
2.52;  Phelps  v.  Phelps,  28  Barb.  121;  not  be  imputed  to  the  testator  by 
Stires  v.  Van  Rensselaer,  2  Bradf.  parol  extrinsic  testimony  tending  to 
172.  establish   such   intention.     See  Brown 

62  Roman  Catholic  Asylum  v.  Em-  v.  Quintard,  177  N.  Y.  75;  Matter  of 
mons,  3  Bradf.  144 ;  Smith  v.  Wvckoff,  Donohue,  109  App.  Div.  158. 

3  Sandf.     Ch.     82,     88;     Conolly     v.        64Magee   v.   Magee,    67   Barb.    487; 
Pardon,  1  Paige,  291;  Smith  v.  Smith,   Phillips  v.  McCombs,   53   N.   Y.   494; 

4  id.  271;    Wightman  v.  Stoddard,  3   Stevens  v.  Stevens,  2  Redf.  265. 
Bradf.  405;  Hart  v.  Marks,  4  id.  161; 
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certainty,  so  that  either  might  be  justly  regarded  as  coraing  within 
the  terms  of  the  instrument,  if  it  were  not  for  the  other.  This  is 
what  is  more  commonly  called  a  latent  ambiguity,  but  which 
Lord  Bacon  called  an  equivocation;  i.  e.,  where  the  terms  of  the 
will  applied  with  equal  strictness  to  more  than  one  subject  or 
object.  And  in  every  case  of  patent  ambiguity,  as  well  as  those 
of  latent  ambiguity,  with  the  exception  of  cases  of  equivocation 
before  stated,  direct  evidence  of  intention  must  be  rejected;  but 
all  other  evidence,  outside  of  the  .instrument,  which  will  enable 
the  court  to  understand  in  what  sense  the  testator  used  the  lan- 
guage found  in  his  will,  must  be  received  and  acted  upon,  when- 
ever the  court  can  thereby  see  what  was  the  testator's  intention 
in  the  use  of  the  language  found  in  his  will ;  and,  in  this  respect, 
there  is  no  difference  between  patent  and  latent  ambiguity,  as  to 
their  being  removable  by  extrinsic  evidence,  with  the  single  ex- 
ception of  equivocation  before  stated.  Whether,  therefore,  the 
will  appears  ambiguous  or  uncertain  in  regard  to  its  import,  upon 
its  face,  or  such  ambiguity  or  uncertainty  arises  out  of  the  extrin- 
sic evidence,  there  is  no  obstacle  to  receiving  any  kind  of  extrinsic 
evidence  to  remove  it,  with  the  single  exception  that  the  court  can- 
not receive  direct  or  even  circumstantial  evidence  of  the  sense  in 
which  the  testator  understood  the  language  of  his  will.  But  in 
either  case  of  ambiguities,  patent  and  latent,  or  more  properly, 
uncertainties  in  regard  to  the  application  of  the  language  to  ex- 
ternal facts,  it  is  competent  to  receive  evidence  of  all  the  surround- 
ing circumstances,  so  as  to  place  the  court,  as  far  as  possible,  in  the 
position  of  the  testator  at  the  time  he  used  such  language."  ®^  The 
purposes  for  which  extrinsic  evidence  may  be  received  have  been 
stated  to  be,  to  aid  in  reading,  testing,  applying  and  executing  the 
testamentary  declaration  of  intention.®^ 

65  Redf.  Am.  Cas.  on  Wills,  p.  600 ;  two  exceptions,  evidence  of  the  testa- 
Doe  V.  Provoost,  4  Johns.  61 ;  Shulters  tor's  intentions  is  inadmissible  in  ex- 
V.  Johnson,  38  Barb.  80;  Stimson  v.  planation  of  a  will.  These  exceptions 
Vroman,  99  N.  Y.  74,  79.  In  Exiths-  are  as  follows:  (1)  What  is  said  at 
child  V.  Schiflf  (188  N.  Y.  327),  where  the  time  of  the  execution  and  attesta- 
the  question  was  as  to  which  charita-  tion  is  admissible  as  a  part  of  the  res 
ble  institutions  the  testator  intended  gestw,  though  not  to  contradict  the 
to  refer  to,  it  was  said  that  his  decla-  will.  (2)  When  it  is  doubtful  as  to 
rations,  subsequent  to  the  making  of  which  of  two  or  more  extrinsic  objects 
the  will,  were  competent.  So,  too,  a  a  provision,  in  itself  unambiguous,  is 
letter  written  by  the  testator  to  the  applicable,  then  evidence  of  the  testa- 
residuary  legatee.  (Ladies,  etc.,  Soc'y,  tor's  declarations  of  intention  is  ad- 
V.  Van  Natta,  43  Misc.  217.)  missible;   not  indeed  to  interpret  the 

66  Abb.  Trial  Ev.  (2  ed.)  165.  The  will,  for  this  is  on  its  face  unambigu- 
general  rule  is  stated  by  Wharton  (2  ous,  but  to  interpret  the  extrinsic  ob- 
Whart.  Ev.,  §  992)  to  be  this:  "With  jects." 
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§  271.  Reading'  the  will — As  an  aid  to  the  correct  reading  of 
the  will,  the  instrument,  if  written  in  a  foreign  language,  or  in 
shorthand  or  cipher,  may  be  translated  hj  a  competent  witness. 
Where  the  testator  uses  terms  peculiar  to  his  trade  or  calling,  or 
which  he  habitually  used  in  a  peculiar  sense,  or  according  to  local 

The  following  are  the  seven  proposi-    acters  are,  or  to  inform  the  court  of 
tions   applicable   to   the   exposition   of   the  proper  meaning  of  the  words, 
wills,  as  laid  down  in  Wigram  on  Ex-       "  V.  For  the  purpose  of  determining 
trinsic  Evidence,  etc. :  the  object  of  a  testator's  bounty,  or 

"  Proposition  I.  A  testator  is  al-  the  subject  of  disposition,  or  the  quan- 
ways  presumed  to  use  the  words  ia  tity  of  interest  intended  to  be  given  by 
which  he  expresses  himself,  according  his  will,  a  court  may  inquire  into 
to  their  strict  and  primary  accepta-  every  material  fact  relating  to  the 
tion,  unless  from  the  context  of  the  person  who  claims  to  be  interested  un- 
will  it  appears  that  he  used  them  in  a  der  tiie  will,  and  to  the  property  which 
different  sense,  in  which  case  the  sense  is  claimed  as  the  subject  of  disposi- 
in  which  he  thus  appears  to  have  used  tion,  and  to  the  circumstances  of  the 
them  will  be  the  sense  in  which  they  testator,  and  of  his  family  and  affairs, 
are  to  be  construed.  for  the  purpose  of  enabling  the  court 

'•■  II.  Where  there  is  nothing  in  the  to  identify  the  person  or  thing  in- 
context  of  a  will  from  which  it  is  ap-  tended  by  the  testator,  or  to  determine 
parent  that  a  testator  has  used  the  the  quantity  of  interest  he  has  given 
words  in  which  he  has  expressed  him-  by  his  will.  The  same  (it  is  con- 
self  in  any  other  than  their  strict  and  ceived)  is  true  of  every  other  dis- 
primary  sense,  and  where  his  words  so  puted  point  respecting  which  it  can 
interpreted  are  sensible  with  reference  be  shown  that  a  knowledge  of  ex- 
to  extrinsic  circumstances,  it  is  an  in-  trinsic  facts  can,  in  any  way,  be  made 
flexible  rule  of  construction  that  the  auxiliary  to  the  right  interpretation 
words  of  the  will  shall  be  interpreted  of  a  testator's  words. 
in  their  strict  and  primary  sense,  and  "  VI.  Where  the  words  of  a  will, 
in  no  other,  although  they  may  be  aided  by  evidence  of  the  material  facts 
capable  of  some  popular  or  secondary  of  the  case,  are  insufEcient  to  deter- 
interpretation,  and  although  the  most  mine  the  testator's  meaning,  no  evi- 
conclusive  evidence  of  intention  to  use  dence  will  be  admissible  to  prove  what 
them  in  such  popular  and  secondary  the  testator  intended,  and  the  will  (ex- 
sense  he  tendered.  eept    in    certain    special    cases, —  see 

"TIL  Where  there  is  nothing  in  the  Proposition  VII)  will  be  void  for  un- 
context  of  a  will  from  which  it  is  ap-   certainty. 

parent  that  a  testator  has  used  the  "  VII.  Notwithstanding  the  rule  of 
words  in  which  he  has  expressed  him-  law  which  makes  a  will  void  for  un- 
self  in  any  other  than  their  strict  and  certainty,  where  the  words,  aided  by 
primary  sense,  but  his  words  so  inter-  evidence  of  the  material  facts  of  the 
preted  are  insensiMe  with  reference  to  case,  are  insufficient  to  determine  the 
extrinsic  circumstances,  a  court  of  law  testator's  meaning,  courts  of  law,  in 
may  look  into  the  extrinsic  circum-  certain  special  cases,  admit  extrinsic 
stances  of  the  case  to  see  whether  the  evidence  of  intention  to  make  certain 
meaning  of  the  words  be  sensible  in  the  person  or  things  intended,  where 
any  popular  or  secondary  sense,  of  the  description  in  the  will  is  insuffi- 
which,  with  reference  to  these  circum-  cient  for  that  purpose.  These  cases 
stances,  they  are  capable.  may  be  thus  defined:    when  the  object 

"  IV.  Where  the  characters  in  which  of  the  testator's  bounty,  or  the  sub- 
a  will  is  wi'itten  are  difficult  to  be  de-  ject  of  disposition  (i.  e.,  the  person  or 
ciphered,  or  the  language  of  the.  will  is  thing  intended)  is  described  in  terms 
not  understood  by  the  court,  the  evi-  which  are  applicable  indifferently  to 
dence  of  persons  skilled  in  deciphering  more  than  one  person  or  thing,  evi- 
writing  or  who  understood  the  Ian-  dence  is  admissible  to  prove  which  of 
guage  in  which  the  will  is  written  is  the  persons  or  things  so  described  was 
admissible  to   declare  what  the  char-   intended  by  the  testator." 
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usage,  they  may  be  defined  by  competent  evidence.*'''  The  testa- 
tor's habitual  use  of  nicknames,  sobriquets,  or  any  designation  to 
distinguish  persons  or  things  may  be  shown.  But  the  meaning  of 
technical  legal  terms  cannot  be  varied  by  parol,**  and  it  cannot  be 
shown  by  such  evidence,  what  the  testator  intended  to  express  by 
initials  or  ciphers  in  a  bequest,  as  distinguished  from  what  was 
his  common  habit  in  their  use  in  speaking  and  writing.*^ 

§  272.  Testing  the  will —  In  testing  the  validity  or  legality  of 
a  will,  or  any  clause  of  it,  parol  evidence  is  always  admissible; 
such  evidence  is  not  received  to  influence  the  construction  of  the 
will,  but  to  impeach  it  as  a  valid  testamentary  disposition,  as 
being  by  its  terms  in  contravention  of  a  statutory  limitation,  or 
as  having  been  made  by  mistake  or  induced  by  fraud  or  undue 
influence. 

§  273.  Applying  the  will — As  an  aid  in  applying  the  will,  the 
court  may  inquire  into  the  testator's  circumstances  and  situation,'^" 
the  nature  of  his  property,'^-'-  the  number  of  his  family,''^  the  claims 
upon  him  of  a  legatee  whose  legacy  is  ambiguous','^^  the  state  of 
former  wills  and  other  circumstances,  the  object  being  to  place 
the  court,  as  nearly  as  possible,  in  the  position  of  the  testator,  so  as 
to  enable  it  to  see  how  the  uncertainty  arose. 

§  274.  Designation  of  beneficiary —  It  is  essential  to  the  validity 
of  a  bequest,  that  the  beneficiary  should  be  designated  with  rea- 
sonable certainty,  or  that  it  should'  be  possible  to  identify  him 

CTRyerss  V.  Wheeler,  22  Wend.  152.  at  the  date  of  the  will,  the  specified 
See  1  Jarman  on  WillSj  421.  mimber  will  be  rejected  on  the  assump- 
68  See  ante,  269.  tion   of  a  mistake ;    and  all  the  chil- 
es Clayton  v.  Lord  Nugent,  13  Mees.  dren  so  in  existence  be  held  entitled, 
&  Wels.  200.  unless  it  can  be  inferred  who  were  the 

70  Matter  of  Diekins,  56  Misc.  232;  particular  children  intended;  and  a 
Oakes  v.  Massey,  94  App.  Div.  165.  like   principle   will   be    applied   where 

71  Doe  V.  Provoost,  4  Johns.  61 ;  the  number  spoken  of  is  greater  than 
Shulters  v.  Johnson,  38  Barb.  80;  all  the  children  in  existence.  (Kalb- 
Eoman  Catholic  Orphan  Asylum  v.  fleisch  v.  Kalbfleisch,  67  N.  Y.  354.) 
Emmons,  3  Bradf.  144;  White  v.  See  Naylor  v.  Brown,  32  Misc.  298; 
Hicks,  43  Barb.  65;  aff'd,  33  N.  Y.  Leask  v.  Richards,  116  App.  Div.  274; 
383.  101  N.  Y.  Supp.  652;  aff'd,  188  N.  Y. 

The   date  of   a  will   may  be  estab-  291. 

lished  or  corrected  by  parol  evidence  T3  Terpening    v.    Skinner,    30    Barb, 

showing  the  real  date  of  its  execution.  373;  29  N.  Y.  505;  Brower  v.  Bowers, 

(Matter   of   Haviland,    17   Misc.    193;  1  Abb.  Ct.  App.  Dec.  214.     The  motive 

40  N.  Y.  Supp.  973.)  of  the  testator  is  not  to  be  regarded  in 

72  Cromer  v.  Pinekney,  3  Barb.  Ch.  giving  effect  to  his  intention.  (How- 
466;  Pierrepont  v.  Edwards,  25  N.  Y.  land  v.  Union  Theo.  Sem..  5  N.  Y. 
128.  Where  a  gift  to  children  speaks  193;  Champlin  v.  Champlin,  58  N.  Y. 
of  them  as  a  specified  number,  which  620;  Bolton  v.  De  Peyster,  25  Barb. 
's  less  than   the  number  in  existence  539;  Matter  of  Smith,  46  Misc.  210.) 
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with  certainty.^*  If  there  is  no  person  in  existence  who  exactly 
answers  the  description,  extrinsic  evidence  is  admissible  to  ascer- 
tain to  whom  the  designation  points.  A  mere  misdescription  of 
the  legatee  or  of  the  subject  of  the  gift,  does  not  avoid  the  legacy, 
unless  the  ambiguity  is  such  as  to  render  it  impossible  to  ascer- 
tain, either  from  the  will  or  by  extrinsic  evidence,  who,  or  what, 
was  intended. '^^  The  maxim  falsa  demonstratio  non  nocet  is  well 
establisJied,  and  means,  practically,  that  however  erroneous  the 
description,  either  of  the  object  or  the  subject  of  the  gift,  it  will 
not  avoid  the  bequest,  provided  enough  remains  to  show,  with  rea- 
sonable certainty,  what  was  intended.^"  Thus,  a  legacy  to  Mary, 
"  wife  of  ISTatha-niel  S.,  when  Mary's  husband  was  Abraham  S., 
and  Nathaniel's  wife  was  Sarah,  was  upheld  as  a  legacy  to  Mary.'^^ 
So  a  bequest  to  Cornelia  Thompson  was  held  a  good  bequest  to 
Caroline  Thomas.''^  A  legacy  to  the  testator's  cousin  Paris,  he 
having  no  cousin  of  that  name,  was  sustained,  on  parol  proof,  as 
a  legacy  to  his  cousin  Priseilla.™  And  a  legacy  to  "  James,  son 
of  my  brother  Frederick,"  was  sustained  as  a  legacy  to  Frederick, 


74  Holmes  v.  Mead,  52  N.  Y.  332; 
Prichard  v.  Thompson,  95  id.  76; 
O'Hara  v.  Dudley,  14  Abb.  N.  C.  71; 
Preston  v.  Howk.  3  App.  Div.  43;  37 
N.  Y.  Supp.  1079;  aff'd,  154  N.  Y. 
734.  See  Beekman  v.  Bonsor.  23  id. 
298.  A  bequest  to  a  person,  when  he 
shall  die,  is  not  void  for  incongruity, 
but  is  ascertained  on  his  decease,  and 
is  transmissible  to  his  legal  represen- 
tative. (Terrill  v.  Public  Adm'r,  4 
Bradf.  245.)  Compare  Riley  v.  Diggs, 
2  Dem.  184;  Shipman  v.  Rollins,  98 
N.  Y.  311. 

The  use  of  the  words  "  the  widow  of 
my  said  son,"  held,  not  to  refer  to  the 
widow  of  a  second  marriage  of  the 
son.  (Davis  v.  Kerr,  3  App.  Div. 
322;  38  N.  Y.  Supp.  387.)  A  will  be- 
queathed the  wearing  apparel  and  per- 
sonal effects  of  testator  to  two  per- 
sons "  in  trust  to  distribute  and  make 
over  the  same  to  the  persons  whom 
I  have  indicated  to  them  in  my  life- 
time;" held,  not  void,  in  that  it  did 
not  designate  the  beneficiaries.  (Jay 
V.  Lee,  41  Misc.  13;  83  N.  Y.  Supp. 
579.)  But  a  bequest  of  the  residuary 
estate  "  to  the  person,  man  or  woman, 
that  takes  care  of  me  in  my  last  ill- 
ness and  that  will  remain  with  me  and 
prepare  me  for  a  Christian  death,"  is 
void  for  uncertainty  as  to  the  bene- 
ficiary.    (Harrington  v.  Abberton,  115 


App.  Div.  177.)  The  city  of  New 
York  as  successor  of  the  corporate 
rights,  capacities  and  trusts  of  the 
former  city  of  Brooklyn  may  take  a 
gift  made  to  said  city  for  the  erection 
of  a  .statute.  The  gift  does  not  fail 
on  the  theory  that  the  beneficiary  is 
not  ascertainable.  (Matter  of  Har- 
teau,  125  App.  Div.  710.)  See  266, 
ante. 

75  Matter  of  Dickinson,  56  !Misc. 
232;  Johnston  v.  Hughes,  187  N.  Y. 
446;  Kingsbury  v.  Brandegee,  113  App. 
Div.  006;  Walter  v.  Walter,  60  Misc. 
383. 

76  Jackson  v.  Sill,  11  Johns.  201, 
218;  Mann  v.  Mann,  1  Johns.  Ch.  231; 
Conolly  V.  Pardon,  1  Paige,  291 ; 
Smith'v.  Smith,  4  id.  271;  Wightman 
V.  Stoddard,  3  Bradf.  393;  Hart  v. 
Marks,  4  id.  161 ;  Roman  Catholic  Or- 
phan Asylum  v.  Emmons,  3  id.  144; 
Smith  V.  Wvckoff,  3  Sandf.  Ch.  82; 
Matter  of.  Woods,  33  Misc.  12;  67 
N.  Y.  Snpp.  1123;  aff'd,  61  App.  Div. 
587;  Dodin  v.  Dodin,  16  App.  Div. 
421;  44  N.  Y.  Supp.  800;  aff'd,  162 
N.  Y.  635;  Matter  of  Lang,  9  Misc. 
521 ;  30  N.  Y.  Supp.  388. 

77  Smith  V.  Smith,  4  Paige,  271. 

78  Thomas  v.  Stevens,  4  Johns.  Ch. 
607. 

79  Hart  V.  Marks,  4  Bradf.  161. 
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son  of  the  testator's  brother  James,  on  proof  that  the  brother 
James  had  no  son  Frederick,  and  that  the  names  were  transposed 
by  a  mistake  of  the  draughtsman.^"  It  is  not  essential  that  a  cor- 
poration to  whom  a  legacy  is  given  should  be  designated  by  its 
l^gal  corporate  name.  If  not  designated  by  its  corporate  title,  a 
corporation  claiming  the  legacy  may  show,  by  extrinsic  evidence, 
that  it  is  the  body  intended  by  the  testator,  as  distinguished  from 
an  other  corporations.^^  The  amount  of  evidence  requisite  to 
prove  identity  in  the  case  of  a  description  of  the  legatee,  depends 
much  upon  whether  there  are  two  or  more  claimants  to  the  legacy, 
or  only  one.*^ 

80  Ex  p.  Hornby,  2'  Bradf.  420.  For  Union  Trust  Co.  v.  St.  Luke's  Hos- 
otlier  illustrations,  see  Wright  v.  pital  (74  App.  Div.  330;  77  N.  Y. 
Methodist  Episcopal  Church,  Hoffman,  Supp.  528;  aff'd,  175  N.  Y.  505),  the 
202 ;  N.  Y.  Inst,  for  the  Blind  v.  How,  testator  devised  property  to  the  "  Skin 
10  N.  Y.  84;  Hornbeck  v.  Am.  Bible  and  Cancer  Hospital."  In  the  city  in 
Society,  2  Sandf.  Ch.  133;  De  Witt  ■which  testator  lived  there  were  two 
V.  ChaJidler,  11  Abb.  Pr.  459;  Attor-  institutions  bearing,  respectively,  the 
ney-General  v.  Reformed  D.  Church,  33  names  of  "  New  Y'ork  Skin  and  Cancer 
Barb.  303 ;  Attorney-General  v.  The  Hospital,"  and  "  New  York  Cancer 
Minister,  etc.,  30  N.  Y.  452;  Matter  Hospital,"  both  having  been  in  ex- 
of  Cahan,  3  Redf.  31.  In  the  last  case,  istence  years  before  testator's  death, 
extrinsic  evidence  was  admitted  to  and  both  did  work  of  the  same  char- 
show  that  by  the  term  "  my  daughter  acter,  and  testator  was  connected  with 
Elizabeth,"  used  in  a  will,  where  the  neither.  Held,  that  the  will  described 
testator  had  no  such  daughter,  the  tes-  the  former  institution  with  sufficient 
tator  intended  to  describe  one  whom  accuracy  so  that  parol  evidence  was 
he  had  adopted  as  his  daughter,  al-  not  admissible  to  show  that  he  meant 
though  he  had  not  formally  adopted    the  latter. 

her  in  accordance  with  the  provisions  82  In  the  case  of  adverse  claimants 
of  the  statute.  of  the  same  gift,  Mr.   Abbott    (Trial 

siLefevre  v.  Lefevre,  59  N.  Y.  434;  Ev.  (2  ed.)  179  gives  the  following 
2  Sup.  Ct.  (T.  &  C.)  330;  Riker  v.  rules  as  applying:  "1.  If  one 
N.  Y.  Hospital,  66  How.  Pr.  246 ;  (being  competent  to  take )  alone 
Matter  of  Dickinson,  56  Misc.  232;  precisely  answers  the  whole  de- 
Matter  of  North,  52  Misc.  429 ;  Matter  scription  of  the  will,  or  is  identi- 
of  _  Person.  52  Misc.  273.  See  Abb.  fied  by  the  context,  extrinsic  evi- 
Trial  Ev.  142,  and  cases  cited.  A  dence  that  the  other  was  intended  is 
legacy  to  "  the  ladies  of  the  Ursuline  incompetent.  2.  If  both  precisely  an- 
Order,  residing  in  Charleston,"  was  swer  the  whole  designation  and  indi- 
sustained  as  a  legacy  to  "  The  Ladies'  cations  of  the  will,  a  latent  ambiguity 
Ursuline  Community  of  the  city  of  or  '  equivocation '  is  presented,  and  ex- 
Charleston."  (Banks  v.  Phelan,  4  trinsic  evidence  is  competent;  and  in 
Barb.  80.)  See  Kearney  v.  Missionary  this  class  of  cases,  direct  evidence  of 
Society,  10  Abb.  N.  C.  274.  The  will  the  testator's  intention,  even  by  prov- 
directed  two-fourths  of  the  residue  ing  his  declarations  of  purpose,  is  ad- 
"  to  be  divided  equally  between  the  missible.  (Matter  of  Wheeler,  32  App. 
home  and  foreign  missions."  Held,  Div.  183;  52  N.  Y.  Supp.  943;  aff'd, 
that,  upon  the  evidence,  the  legacies  161  N.  Y.  652.)  3.  If  neither  pre- 
belonged  to  the  Boards  of  Home  and  cisely  answers  the  description  and  in- 
Foreign  Missions,  respectively,  of  the  dicationa  of  the  will,  but  both  do  so 
Presbyterian  church  in  the  United  approximately,  this  is  also  a  case  of 
States  of  America.  (Board  of  Mis-  latent  ambiguity,  admitting  extrinsic 
sions  v.  Scovell,  3  Dem.  516.)  For  a  evidence;  and  in  this  class  of  cases, 
similar  case,  see  Bowman  v.  Dom.  &  too,  according  to  the  better  opinion, 
For.  M.  Soc'v,  100  App.  Div.  29 ;  90  the  testator's  declaration  of  intent  may 
N.  Y.  Supp.  898;   182  N.  Y.  494.     In    be  proved." 
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§  275.  Description  of  subject-matter  of  legacy. —  There  are  many 
cases  of  misdescription  of  the  property  sought  to  be  devised  or  be- 
queathed, giving  rise  to  uncertainty  as  to  the  identity  of  the  prop- 
erty, the  nature  of  the  estate  given,  etc.  Such  questions  are  de- 
termined upon  the  same  principles  as  are  ambiguities  in  the  desig- 
nation of  persons,  and  extrinsic  evidence  may  be  resorted  to  as  an 
aid  in  applying  the  language  of  the  will  to  the  property,  as  it  is 
in  applying  the  language  to  the  person.*^  It  also  frequently  be- 
comes necessary  to  resort  to  extrinsic  evidence  as  an  aid  in  execut- 
ing the  will,  that  is,  in  carrying  its  provisions  into  effect.  This 
subject  is  so  fully  treated  in  standard  treatises  that  an  enumera- 
tion of  the  cases  need  not  be  attempted  here. 

But  as  to  this,  see  St.  Luke's  Horn©  v.  Wheeler,  22  Wend.  148 ;  Roman 
V.  Assoc,  of  Indig.  Females,  52  N.  Y.  Catholic  Orphan  Asylum  v.  Emmons, 
191,  in  which  case  it  was  held,  that  3  Bradf.  144;  Doe  v.  Roe,  1  Wend, 
where  a  devise  or  hequest  is  made  to  a  541 ;  Waugh  v.  Waugh,  28  N.  Y.  94  ; 
corporation,  and  there  are  two  cor-  Hunter  v.  Hunter,  17  Barb.  25;  Woods 
porations,  neither  of  which  can  claim  v.  Moore,  4  Sandf .  579 ;  Jones  v.  Jones, 
under  the  precise  name  used  by  the  1  How.  Pr.  (N.  S.)  510.  Parol  evi- 
testator,  it  is  for  the  court  to  deter-  denco  is  admissible  to  show  that  a 
mine  which  of  the  two  is  best  or  most  devise  of  property  designated  by  its 
nearly  described  by  the  name,  or  which  street  number  was  intended  to  include 
will  best  and  most  closely  answer  the  another  lot,  contiguous  to  the  lot  so 
delineation  used  by  the  testator;  and  designated  but  not  comprehended  in 
if  with  a  knowledge  of  the  names  and  it,  which  had  been  inclosed  with  it, 
general  character  and  purposes  of  the  occupied  with  it  and  was  necessary 
two  corporations,  as  disclosed  by  their  for  its  convenient  occupation  for  the 
charters,  there  is  no  latent  ambiguity,  purposes  to  which  it  was  devoted,  and 
and  the  court  can  thus  determine  when  referred  to  by  the  testatrix  was 
Avhich  of  the  two  was  intended,  other  commonly  called  by  the  number  used 
evidence  to  aid  the  interpretation  can-  in  her  will  to  designate  the  property 
not  be  resorted  to.  devised.       (Clark    v.     Goodridge,     51 

S3  See    Jackson   v.    Sill,    11    Johns.   Misc.  140;  100  N.  Y.  Supp.  824.) 
201;  Mann  v.  Mann,  14  id.  1;  Ryerss 


CHAPTER  VIII. 

CONTESTING  WILL  ON  ALLEGATIONS  AFTER 
PROBATE. 

§  276.  Revoking  probate  on  motion — As  we  have  seen/  the 
Surrogate's  Court  has  power  to  relieve  a  party  from  the  conclusive 
■effect  of  a  probate,  on  motion  in  a  proper  case, —  as  where  the  de- 
cree was  taken  by  default,  or  in  consequence  of  a  mistake,^  or 
where  it  was  improperly  obtained  upon  a  false  suggestion  of  fact, 
without  notice  to  the  party  entitled  to  administration,^  or  upon  a 
fraudulent  concealment  of  the  truth  with  respect  to  any  material 
fact.*  But  such  a  motion  is  not  the  proper  method  of  reviewing 
questions  of  law  and  fact  involved  in  the  original  probate  proceed- 
ings.^ A  motion  for  a  citation  to  vacate  the  decree,  rather  than  a 
direct  proceeding  by  petition  to  revoke  the  probate,  is  the  proper 
practice,  where  a  later  will  than  the  one  probated  has  been  discov- 
ered, the  citation  being  directed  not  only  to  the  heirs  and  next  of 
kin,  but  also  to  the  legatees  under  the  first  will.®  Indeed,  when- 
ever the  decree  is  void  for  want  of  jurisdiction  to  grant  it,  as 
where  the  proper  parties  were  not  before  the  court,  it  will  be 
opened  on  motion,  leaving  the  parties  to  initiate  a  new  proceeding 
for  probate,  instead  of  continuing  a  proceeding  to  revoke  probate 
on  allegations.'^  So  a  decree  admitting  a  will  to  probate  may  be 
opened,  at  the  instance  of  a  former  contestant,  to  enable  him  to 
apply  for  a  judicial  construction  of  a  codicil.*  A  party,  who  was 
not  cited  upon  the  application  for  probate,  may  come  in  and  ask 
to  be  heard,  and  the  court  has  the  power  to  open  the  decree,  on 

1  See  ante,  §  54,  and  c.  XIV,  post,  the  ground  that  it  had  been  revoked 

2  Pew  V.  Hastings,  1  Barb.  Ch.  452;  according  to  the  law  of  'that  State,  the 
Skidmore  v.  Davies,  10  Paige,  316.  will  must  be  regarded  here  as  void,  as 

3  Proctor  V.  Wanmaker,  1  Barb.  Ch.  a  will  of  personalty ;  but  not  neces- 
302.  sarily     so     as     to     the     real     estate. 

4Dobke  V.  MeClaran,  41  Barb.  491;  (Bloomer  v.  Bloomer,  2  Bradf.  339.) 

Bailey  v.  Hilton,   14  Hun,   3.     As  to  5  Matter  of  Gaffney,  116  App.   Div. 

the  power  of  the  Supreme  Court  to  re-  583;   101  N.  Y.  Supp.  882;   aff'd,  189 

lieve  against  the  effect  of  a  surrogate's  N.  Y.  503. 

decree  granting  probate,   see  De  Bus-  6  Matter    of    Hamilton,    2    Connoly, 

sierre  v.  Holladay,  4  Abb.  N.  C.  111.  268.    See  Matter  of  Daily,  25  St.  Kep. 

Where,  after  probate  of  a  foreign  will,  1020;  7  N.  Y.  Supp.  259. 

it   is    declared   void    by    a    competent  7  Matter  of  Hughes,  N.  Y.  Law  J., 

court  of  the  State  where  testator  was  Jan.  17,  1891. 

domiciled  at  the  time  of  his  death  on  8  Matter  of  Keeler,  5  Dem.  218. 
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motion,  and  hear  the  matter  anew,  on  the  merits.®  In  that  case, 
the  executor  must  re-prove  the  requisite  formalities  of  execution, 
publication,  etc.^"  But,  on  an  application  of  this  kind,  the  court 
has  a  discretion,  to  be  exercised  according  to  the  circumstances 
of  the  case  and  with  a  just  regard  for  the  interest  of  all  the 
parties.  He  may,  therefore,  refuse  the  application  to  open  the 
decree,  where  doing  so  would  seriously  embarrass  many  and  im- 
portant interests,  and  where  the  remedy  of  the  party,  by  action,  is 
ample.-^*  As  a  rule,  probate  on  default  will  not  be  set  aside  in  the 
absence  of  any  claim  of  fraud,  incapacity,  or  undue  influence.-'^ 

§  277.  Eevoking  probate  by  direct  proceeding But  besides  this 

remedy  by  motion,  provision  is  made  for  a  direct  proceeding, 
after  probate,  to  contest  a  will  of  personalty,  and  thus  necessarily 
annul  the  probate.  This  proceeding  is  a  matter  of  right,  and  the 
court  is  bound  to  entertain  it  in  a  proper  case.  Previous  to  the 
adoption  of  the  Revised  Statutes,  in  1830,  this  practice  and  pro- 
cedure of  the  English  prerogative  courts  prevailed,  by  which  wills 
were  allowed  to  be  probated  ex  parte,  or  in  the  common  form, 
except  where  a  caveat  was  filed,  or  objection  was  made  by  a  party 
in  interest ;  and  revocation  of  a  probate  could  be  effected  only  by 
a  suit  brought  directly  for  that  purpose.-*^  This  is  still  the  prac- 
tice in  some  of  the  States.  By  the  Eevised  Statutes,  the  Legis- 
lature, in  effect,  abolished  probate  in  the  common  form,  and  sub- 
stituted the  proceeding  known  as  solemn  form.  In  other  words, 
the  statute  required  that  in  every  proceeding  for  the  proof  of  a 
will,  the  heirs  and  next  of  kin  of  the  decedent  should  be  cited  in 
,  the  first  instance,  so  that  they  might  then  and  there  present  their 
objections,  if  any.  One  feature  of  the  old  probate  practice  was, 
however,  retained,  to  wit,  the  permitting  of  an  interested  party 
to  come  in,  after  probate,  to  contest  the  validity  of  the  will.  The 
revisers  had  reported  a  provision  which  limited  this  right  to  those 
who  had  not  been  cited  to  appear  upon  the  probate,  but  the  Legis- 
lature went  a  step  further,  and  provided  that  any  of  the  next  of 
kin  might  come  in,  at  any  time,  within  one  year  after  the  probate, 

9  Booth  V.  Kitchen,  7  Hun,  255.  ing  the  motion.    See  Matter  of  Tilden, 

10  Matter  of  Odell,  1  Misc.  390;   23  66  App.  Div.  277;  67  N.  Y.  Supp.  879, 
N.  Y.  Supp.  143.  where  it  was  intimated  that  the  power 

11  Bailey  v.  Hilton,  supra.  In  that  to  open  the  decree  should  be  exercised 
case  the  applicant  was  interested  in  only  on  behalf  of  one  who  was  a  party 
the  real  property  alone,  and  as  the  to  the  proceeding,  as  the  decree  was 
decree  granting  probate  was  not  con-  not  binding  on  those  not  brought  in. 
elusive  as  to  such  property,  and  the  12  Matter  of  Gillies,  28  St.  Eep.  630 ; 
remedy  by  action  was  open  to  the  mov-  7  N.  Y.  Supp.  909. 

ing  party,  the  surrogate  was  upheld  in        13  See  1  Eev.  Laws,  p.  446,  §  9. 
the  exercise  of  his  discretion  in  deny- 
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and  file  allegations  against  the  validity  of  the  will,  notwith- 
standing the  probate  and  its  otherwise  conclusive  effect."  It  is 
not  difficnlt  to  perceive  that  such  a  remedy  is  greatly  in  further- 
ance of  justice,  for  it  may  well  happen  that  a  party,  though  duly 
cited  ill  the  original  probate  proceeding,  was  unable,  by  reason 
of  sickness,  or  absence,  or  oversight,  or  by  reason  of  ignorance 
of  any  grounds  of  opposition,  to  assert  his  claim  at  the  time. 
The  remedy  given  by  the  Revised  Statutes  is  substantially  the 
same  now  existing  under  the  Code.'^^ 

§  278.  Remedy  as  to  wills  of  personalty  only The  remedy  is 

only  applicable  to  the  probate  of  wills  of  personal  property;  and 
where  the  probate  is  of  a  will  of  both  real  and  personal  property, 
the  probate  can  be  revoked  only  so  far  as  the  will  affects  the 
personal  property,  leaving  the  probate  unimpaired  so  far  as  it 
relates  to  real  property.-^® 

§  279.  Remedy,  when  to  be  availed  of. —  The  petition  must  be 
presented  "  within  one  year  after  the  recording  of  the  decree 
admitting  the  will  to  probate,"  "  except  that,  when  the  person 
entitled  to  present  it  is  then  a  minor,  or  insane,  or  is  imprisoned 
on  a  criminal  charge,  or  in  execution  upon  a  conviction  of  a  crim- 
inal offense  for  a  term  less  than  for  life,  the  time  of  such  dis- 
ability is  not  part  of  the  year  limited  for  taking  the  proceeding, 
unless  such  person  shall  have  appeared  by  general  or  special 
guardian  or  otherwise,  on  the  probate.'*     It  is  enough  to  file  the 

14  In  Collier  v.  Idley  (1  Bradf.  94),  property  after  it  had  been  recorded  as 
Surrogate  Bradford  has  given  a  full  a  will  of  real  property.  See  Matter 
account  of  the  English  practice,  and  of  Donlon,  66  Hun,  199;  21  N.  Y. 
the  history  of  our  own  legislation  on  Supp.  114;  Matter  of  Mann,  51  Misc. 
the  subject.  315. 

15  Co.  Civ.  Proc,  §  2647 ;  2  R.  S.  61,  if  The  limitation  of  one  year,  where 
§  30.  The  article  of  the  Code,  provid-  the  issues  on  probate  were  tried  by 
ing  for,  and  regulating,  this  proceed-  jury,  begins  to  run  from  the  entry  of 
ing  is  entitled  "  Revocation  of  Pro-  the  decree  on  the  findings,  and  not 
bate,"  but  we  prefer  to  retain  the  from  its  filing  in  Surrogate's  Court, 
appellation  of  "  Contesting  Will  on  Al-  ( Matter  of  Euppaner,  9  App.  Di v. 
legations,  etc.,"  by  which  the  proceed-  422;  41  N.  Y.  Supp.  212.) 

ing  has  been  known,  as  it  distinguishes        18  Co.     Civ.     Proc,     §     2648.      The 

it  from  the  proceeding  by  motion  to  pendency  of  an  appeal  from  so  much 

revoke  probate.  of  a  decree  of  the   surrogate   as  con- 

16  Matter  of  Kellum,  50  N.  Y.  301.  strues  a  will  in  reference  to  the  desti- 
In  that  case  it  was  held  that  this  stat-  nation  of  lapsed  legacies,  does  not 
utory  remedy  was  not  taken  away  by  bar  an  application  for  the  revocation 
the  statute  (L.  1837,  c.  460,  §§  18,  19),  of  the  probate  of  the  will  upon  the 
which  required  the  same  proof  for  the  grounds  that  the  testator  had  not  tes- 
probate  of  wills  of  personal  property  tamentary  capacity,  and  was  unduly 
as  of  real  property,  and  which  dis-  influenced.  (Matter  of  Bonnett,  1 
pensed  with  the  separate  recording  of  Connoly,  294;  9  N.  Y.  Supp.  459.) 
the  instrument  as  a  will  of  personal 
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petition  within  the  year,  though  the  citation  was  issued  after  that 
time.^^  This  limitation  of  one  year  does  not  affect  the  remedy 
hy  motion  to  revoke  the  decree,  above  mentioned,  as  to  which  the 
court  has  a  discretion  whether  or  not  it  will  hear  it  after  that  time ; 
though  laches  may  defeat  it.^"- 

§  280.  Who  may  maintain  the  proceeding. —  Before  the  present 
Code,  only  the  next  of  kin  of  the  decedent  could  avail  of  this 
remedy,  but  it  is  now  extended  to  any  "  person  interested  in  the 
estate,"  ^^ —  that  is,  any  person  entitled,  either  absolutely  or  con- 
tingently, to  share  in  the  personal- estate,  except  a  creditor.  If  a 
particular  clause  of  the  instrument  is  sought  to  be  declared 
invalid,  then  such  issue  can  be  raised  only  by  a  party  having  an 
interest  under  the  will  in  the  event  that  clause  should  be  so 


But  in  Matter  of  De  Haas  (24  Misc. 
420) ,  after  the  validity  of  the  will  had 
been  passed  on  by  the  Supreme  Court, 
the  contestant  subsequently  filed  a 
petition  for  a,  revocation  of  the  pro- 
bate in  the  Surrogate's  Court,  the 
object  being  to  procure  a  construction 
of  the  will  which  she  believed  would 
result  in  its  being  declared  invalid, — 
Held,  that  such  petition  could  not  be 
entertained. 

18  Matter  of  Gouraud,  95  N.  Y.  256; 
Matter  of  Bradley,  70  Hun,  104;  23 
N.  Y.  Supp.  1127;  Matter  of  Laytin, 
15  Misc.  660;  37  N.  Y.  Supp.  1125. 

20  It  was  the  obvious  intent  of  the 
final  sentence  of  Co.  Civ.  Proc,  §  2648 
—  excluding  from  the  one  year's  lim- 
itation of  proceedings  to  revoke  pro- 
bate of  a  will,  an  application  to 
vacate,  etc.,  a  decree  pursuant  to  sec- 
tion 2481,  subd  6 — to  soften  the  rigor 
of  the  remainder  of  the  first-named 
section  by  extending  the  surrogate's 
general  power  of  setting  aside,  etc ,  to 
decrees  of  probate  after  a  year  from 
their  rendition.  After  the  year,  the 
application  is  in  the  surrogate's  discre- 
tion. Accordingly,  where  a  petition 
for  the  revocation  of  a  probate  decree 
rendered  in  1873  was  presented  after 
the  lapse  of  more  than  seven  years,  by 
a  daughter  of  testator,  who,  though 
then  an  infant',  was  not  represented  by 
guardian  on  the  probate,  she  claiming 
that,  by  reason  of  the  provisions  of  the 
Code  mentioned,  her  time  to  apply  was 
unlimited  —  it  appearing  that  she  be- 
came of  age  in  1874  —  it  was  held,  that 
her  absolute  right  to  contest  the  pro- 
bate ceased  at  the  end  of  a  year  after 


the  decree  was  rendered;  that  she  had 
been  guilty  of  laches  "by  delay;  and 
that  the  application  should  be  denied. 
(Becker  v.  Bochus,  5  Redf.  488;  aff'd, 
28  Hun,  207.) 

21  Hence,  formerly,  a  legatee,  as 
such,  could  not  institute  the  proceed- 
ing. (Booth  V.  Kitchen,  7  Hun,  260.) 
But  a  legatee  who  has  accepted  a 
legacy  under  a  decree  admitting  a  will 
to  probate,  is  thereby  estopped  from 
contesting  the  validity  of  the  will; 
and  a  tender  of  the  amount  of  such 
legacy  with  Interest,  but  without  costs, 
into  court,  after  the  filing  of  a  petition 
to  set  aside  the  probate  does  not  re- 
move the  estoppel  of  the  legatee. 
(Matter  of  Soule,  1  Connoly,  18;  22 
Abb.  N.  C.  236;  Matter  of  Peaslee,  73 
Hun,  113;  25  N.  Y.  Supp.  940;  Mat- 
ter of  Richardson,  81  Hun,  425;  30 
N".  Y.  Supp.  1008.)      See  ante,  §  257. 

Where  the  petitioner  is  estopped  or 
disqualified  from  maintaining  the  pro- 
ceeding, it  cannot  be  continued  by  a 
respondent  who  could  not  have  insti- 
tuted it.  (Matter  of  Ruppaner,  15 
Misc.  654;  37  N.  Y.  Supp.  429;  aif'd, 
9  App.  Dlv.  422.)  One  who  was  a 
party  and  appeared  in  an  action  to 
determine  the  validity  of  a  will  is 
estopped  by  the  judgment  in  favor  of 
its  validity  from  maintaining  an  ac- 
tion to  revoke  probate.      (lb.) 

A  residuary  legatee  has  a  sufficient 
interest  to  maintain  a  proceeding  to 
revoke  probate  of  provisions  of  the  will 
in  favor  of  another,  alleged  to  have 
been  procured  by  fraud.  (Matter  of 
Janes,  87  Hun, '57;  33  N.  Y.  Supp. 
968.) 
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declared.^^  It  was  held,  under  the  former  statute,  that  one  who, 
heing  a  party  to  the  original  probate  proceeding,  filed  his  objec- 
tions, and  actually  contested  the  probate,  could,  in  the  event  of  an 
adverse  decision,  renew  the  same  objections  by  a  petition  in  this 
proceeding  ;^^  and  this  is  undoubtedly  the  rule  in  a  proceeding 
under  the  Code.^'* 

§  281.  The  petition. —  The  petition,  besides  showing  "  the  inter- 
est "  of  the  petitioner,  should  allege  the  grounds  on  which  the 
validity  of  the  will,  or  its  proof,  is  sought  to  be  contested.  It 
should  state  the  names  of  the  executor  or  the  administrator  with 
the  will  annexed,  as  the  case  may  be ;  also  the  names  of  the  devisees 
and  legatees  named  in  the  will,  and  "  of  all  other  persons  who 
were  parties  "  to  the  original  probate  proceedings.^^  The  facts 
upon  which  the  allegations  are  founded  should  be  stated  with  suffi- 
cient certainty  to  enable  the  court  to  determine  whether  they  con- 
stitute, if  true,  gSod  grounds  for  entertaining  the  proceeding.^® 
The  relief  prayed  for  is,  that  the  probate  may  be  revoked  and  that 
a  citation  may  issue  to  the  persons  named. 

§  282.  Persons  to  be  cited. —  Under  the  former  statute,  only  the 
executor,  or  the  administrator  with  the  will  annexed,  as  the  case 
might  be,  and  the  legatees  residing  within  the  State,  were  entitled 
to  notice,  but  now,  not  only  they,  but  "  all  other  persons  who  were 
parties  "  to  the  original  proceeding,  without  limitation  as  to  resi- 
dence, are  required  to  be  cited.  If  a  legatee  is  dead,  his  executor, 
or  administrator,  must  be  cited  if  one  has  been  appointed;  if  not, 
such  persons  must  be  cited  as  representing  him,  as  the  surrogate 
designates  for  the  purpose.^'' 

22  Jones  V.  Hamersley,  4  Dem.  427 ;  sentially,  in  its  statement  of  the 
Matter  of  Havemeyer,  N.  Y.  Law  J.,  grounds  of  objection,  from  an  answer 
April  15,  1890.  to  a  petition  for  probate.     Averments. 

23  Matter  of  Gouraud,  95  N.  Y.  256.  of   matters   of  evidence   are   generally 

24  See  Matter  of  Bonnett,  1  Connoly,  out  of  place  in  a  petition  for  such 
294;  9  N.  Y.  Supp.  459.  In  Matter  of  revocation,  and  may  be  stricken  out, 
Bradley  (70  Hun,  104;  23  N.  Y.  Supp.  on  motion.  (Henry  v.  Henry,  3  Dem. 
1127),  the  petitioner,  who  had  filed  ob-  322.)  See  Matter  of  Hopkins,  19  St. 
jections  in  the  original  proceeding,  but  Rep.  528. 

had  failed  to  appear  and  substantiate  26  Where  it  nowhere  appears  by  the 
them,  was  he'ld  entitled  to  maintain  petition,  or  allegation,  that  the  alleged 
the  proceeding,  as  if  no  adjudication  will  proceeded  against  has  been  ad- 
had  been  had.  So,  too,  though  the  mitted  to  probate,  the  surrogate  is 
petitioner  had  waived  the  issue  of  a  without  jurisdiction.  (Neergaard's 
citation  upon  the  original  proceeding  Estate,  20  Daily  Reg.  TSTo.  151.) 
and  consented  that  the  will  be  ad-  27  Co.  Civ.  Proc,  §  2649.  The  sur- 
mitted  to  probate.  (Matter  of  Albert,  rogate  may  order  supplementary  cita- 
38  Misc.  61.)  See  Shea  v.  Bergen,  59  tions  on  revocation  proceedings  where 
Misc.  294.  the  same  were  actually  begun  within 

25  A  petition  for  the  revocation  of  one  yean  (Matter  of  iphalen,  51  Hun, 
probate  of  a  will  should  not  differ  es-  208.) 
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§  283.  Service  and  return  of  citation — The  surrogate  is  re- 
quired to  issue  a  citation,  upon  the  presentation  of  the  petition. 
It  seems  that  it  is  the  duty  of  the  surrogate  to  issue  the  citation 
at  once  upon  the  presentation  of  the  petition,  and  it  must  be  served 
within  sixty  days  after  its  issue.^*  If  all  the  parties  are  not 
served  in  time,  the  surrogate  may  issue  a  supplemental  citation.^" 

§  284.  Suspension  of  executor's  proceedings. — A  citation  having 
been  served  upon  the  executor,  or  the  administrator  with  the  will 
annened,  as  the  case  may  be,  he  "  must  suspend,  until  a  decree  is 
made  upon  the  petition,  all  proceedings  relating  to  the  estate; 
except  for  the  recovery  or  preservation  of  property,  the  collection 
and  payment  of  debts,  and  such  other  acts  as  he  is  expressly 
allowed  to  perform,  by  an  order  of  the  surrogate,  made  upon  notice 
to  the  petitioner."  ^^  This  was  intended  to  restrict  the  powers  of 
the  executor,  and  not  to  enlarge  those  of  the  surrogate.  Hence 
the  latter  cannot  order  a  portion  of  the  estate  paid  over  to,  and 
distributed  among,  the  legatees,  even  though  they  would,  as  next 
of  kin,  be  entitled  to  distributive  shares  of  the  estate,  in  case  the 
probate  was  revoked.  "  Such  a  power  would  be  extremely  dan- 
gerous, and  might  be  the  subject  of  great  abuses."  ^^ 

§  285.  Proceedings  on  return  of  citation. —  In  this  proceeding, 
the  probate  of  the  will  already  made  is  regarded  as  a  mere  nullity, 
and  not  even  prima  facie  evidence  of  its  due  execution.  The 
burden  of  proof  is  on  the  proponents  of  the  will,  in  the  same 
manner  as  it  was  on  the  former  application,  and  they  must  prove 
the  will  de  novo  in  the  same  way.^^  The  evidence  to  sustain  the 
probate  must  be  taken  anew.  The  testimony  which  was  taken  on 
the  original  probate  cannot  be  given  in  evidence,  except  that  of 
witnesses  who  may  be  dead,  or  out  of  the  State,  or  who,  since  their 
testimony  was  taken,  have  become  lunatic  or  otherwise  incom- 
petent ;  the  testimony  of  such-  witnesses  is  expressly  allowed  to  be 
received.^* 

28  Matter  of  Bradley,  70  Hun,  104;  29  Matter  of  Bradley,  supra. 

23  N.  Y.  Supp.  1127,  citing  Matter  of  30  Co.  Civ.  Proc,  §  2650. 

Phalen,  51  Hun,  208;  Matter  of  Lid-  31  Matter  of  McGowan,  28  Hun,  246; 

dington,   20   St.   Eep.   610;    and  over-  La   Bau   v.    Vanderbilt,    3    Redf.    386, 

ruling    Fountain    v.    Carter,    2    Dem.  414.      Compare    Hoyt    v.    Jackson,    1 

313;  Pryer  v.  Clapp,  1  id.  387;  Mat-  Dem.  553. 

ter  of  Bonnett,  1  Connoly,  294.    Where  32  Collier    v.    Idley,     1    Bradf .    94 ; 

the   petitioner  wilfully   refrains   from  Matter   of   Soule,    1    Connoly,    IS;    22 

serving   the   citation   on   some  of  the  Abb.  N.  C.  236;   Hoyt  v.  Hoyt,  9  St. 

parties,    the    proceeding   may  be    dis-  Eep.  731;  aff'd.  112  N.  Y.  493. 

missed.     (Matter  of  Friedell,  20  App.  33  Co.  Civ.  Proc,  §  2651. 
Div.  382;  46  K.  Y.  Supp.  787.) 
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§  286.  Issues  triable. —  It  has  been  loosely  remarked  that  any 
question,  which  might  have  been  raised  by  objection  to  the  pro- 
bate originally,  may  be  raised  in  this  proceeding.  This  is  only 
true  to  the  extent  that  any  question  involving  the  factum  of  the 
will,  including,  besides  the  facts  of  due  execution,  publication, 
and  attestation,  the  testator's  mental  capacity,^*  his  freedom  from 
undue  influence,^"  the  existence  of  a  later  will,^®  and  similar  facts ; 
as  to  which,  the  whole  case  is  opened  for  retrial  and  determination, 
upon  the  same,  or  upon  additional,  evidence,  as  that  produced  on 
the  original  proceeding.  But  the  right  of  a  contestant,  to  put  in 
issue  the  "  validity,  construction  and  effect "  of  the  provisions  of 
the  will,  does  not  extend  to  this  proceeding,^''  which  is  provided 
for  under  a  different  title  of  the  Code  from  that  which  confers 
that  special  jurisdiction  on  Surrogates'  Courts.  In  a  proceeding 
to  revoke  probate,  on  allegations,  the  court  will  not,  therefore, 
determine  the  legality  of  a  direction  to  accumulate  interest,^^  or 
other  such  questions.^^  As  the  proceeding  itself  necessarily  con- 
cedes the  court's  jurisdiction  to  render  the  original  decree,  the 
contestant  cannot  raise  that  question  in  this  proceeding.*"  In 
short,  no  question  can  properly  be  passed  upon,  either  by  the 
surrogate,  or  by  the  appellate  court,  except  as  to  the  legal  execu- 
tion of  the  will,  and  whether  its  probate  should  stand.  The  extent 
of  the  court's  authority  is  to  render  a  decree  either  revoking  or 
confirming  the  probate,  especially,  where  no  question  of  con- 
struction, if  allowable  at  all,  was  involved.*^ 

§  287.  Decision  and  decree —  If  the  surrogate  decides  that  the 
will  is  not  sufficiently  proved  to  be  the  last  will  of  the  testator,  he 
must  make  a  decree  revoking  the  probate  thereof;  otherwise,  he 
must  make  a  decree  confirming  the  probate.*^  The  record  of  the 
will  remains,  however,  and  if  the  instrument  has  also  been  proved 
as  a  will  of  real  estate,  the  effect  of  that  probate  is  not  impaired 

Si  Matter  of  Liddington,  20  St.  Kep.       37  Matter  of  Wilcox,  55  Misc.  170. 
610.  38  Matter  of  Soule,   1   Connoly,   18; 

35  Matter  of  Lowman,   1   Mise.   43;    22  Abb.  N.  C.  236. 

Matter  of  Blair,  16  Daly,  540;   16  N.  39  Matter  of  Ellis,  1  Connoly,  206. 

Y.  Supp.  874.  ■lOHoyt  v.  Hoyt,  112  N.  Y.  493;   9 

36  Where  it  was  sought  to  revoke  the  St.  Rep.  731.  Relief  against  the  de- 
probate  on  the  ground  of  the  existence  cree.  as  being  void  for  want  of  juris- 
of  a  later  will  which  was  propounded  diction,  may  be  had  by  motion  to  set 
accordingly,  it  appearing  that  the  lat-  it  aside,  under  Co.  Civ.  Proc,  §  2481. 
ler  instrument  was  a  codicil  to  the  *]  Matter  of  Watson,  131  N.  Y.  587. 
former,  the  petition  for  revocation  was  42  Co.  Civ.  Proc,  §  2652 ;  Matter  of 
denied,  and  the  codicil  was  admitted  Watson,  131  N.  Y   587. 

aa  such.    (Canfield  v.  Craadall,  4  Dem. 
111.) 

18 
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by  the  revocation  of  the  probate  as  a  will  of  personal  property. 
The  revocation  simply  divests  the  probate  of  its  quality  as  that 
of  a  will  of  personalty;**  although  the  proceeding  is  important 
and  useful  in  facilitating  any  subsequent  controversy  over  the 
will  as  a  disposition  of  real  property.** 

§  288.  Notice  of  decree  of  revocation. —  If  the  decree  revokes 
the  probate,  the  surrogate  must  cause  notice  of  the  revocation  to 
be  immediately  published,  for  three  successive  weeks,  in  a  news- 
paper published  in  his  county.*^  The  former  statute  also  required 
that  personal  notice  should  be  served  upon  the  executor,  or  admin- 
istrator with  the  will  annexed,  and  further  provided  that,  upon 
such  notice  being  served  upon  the  executor  or  administrator,  his 
powers  and  authority  ceased,  and  he  must  account  to  the  repre- 
sentatives of  the  deceased  person,  whose  alleged  will  was  contested, 
for  all  moneys  and  effects  received;  but  he  was  not  liable  for  any 
act  so  done  in  the  collection  of  moneys  or  the  payment  of  debts, 
after  the  service  of  the  citation,  and  previous  to  the  service  of 
the  notice  of  revocation.*®  But  under  the  Code,*^  the  cessation  of 
the  powers  of  the  executor  is  made  dependent  upon  the  entry 
of  the  decree,  instead  of  service  of  notice  of  the  entry. 

§  289.  Appeal  from  decree, —  From  the  surrogate's  decision  on 
such  a  contest,  an  appeal  lies  to  the  Supreme  Court  in  the  same 
manner  as  if  the  decision  had  been  made  on  the  original  applica- 
tion for  probate.*^  But  the  appeal  does  not  stay  the  execution 
of  the  decree.** 

43  Matter  of  Kellum,  50  N".  Y.  300.  into  his  hands,  is  amenable  to  process 

But  the  decree  does  not  have  the  effect  from  the  surrogate,  calling  him  to  ac- 

of  reinstating  an  administrator  whose  count.      (Gerould  v.  Wilson,  81  N.  Y. 

letters  had  been  revoked  on  discovery  573.) 

of  the  will.      (Belden  v.  Belden,   118        48  Co.  Civ.  Proc,  §  2570.  See  Alston 

App.  Div.  296.)  v.  Jones,   10  Paige,   98,   as  to  appeal 

44Hoyt  V.  Hoyt,  112  N.  Y.  493.  from   such   decree   under   the   Revised 

45  Co.  Civ.  Proc,  §  2653.  Statutes. 

46  2  R.  S.  62,  §§  37,  38.  49  Co.  Civ.  Proc,  §  2583.    See  Halsey 

47  §§  2603,  2684.  A  removed  or  v.  Halsey,  3  Dem.  196;  Matter  of 
superseded  representative,  as  long  as  Fernbacher,  5  id.  219;  8  Civ.  Proc. 
he  is  liable  for  assets  that  have  come  Rep.  349. 
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LETTERS  TESTAMENTARY. 


TITLE  riEST. 

WHEN  AND   TO   WHOM   LETTERS   ISSUEw 

§  290.  The  probate  and  letters  testamentary The  terms  "  pro- 
bate "  and  "  letters  testamentary "  are  sometimes  used  as  con- 
vertible, and  pains  have  been  taken  to  point  out  the  differences 
between  them.-*-  ITo  doubt  can  exist  that  they  are  essentially 
distinct  under  the  Code  of  Civil  Procedure,  in  which  —  to  men- 
tion only  a  single  provision  —  it  is  enacted  that  a  decree  granting 
or  revoking  probate  of  a  will  must  also  revoke  the  letters  issued 
thereupon  f  and  under  which  the  prescribed  and  only  effect  of  the 
latter  revocation  is  the  cessation  of  the  executor's  powers,^  the 
probate  remaining  unaffected.  In  attempting  to  exhibit  the 
difference  between  these  terms,  under  the  Code,  embarrassment  is 
occasioned  by  the  slender  degree  of  resemblance.  Letters  testa- 
mentary are  tangible  written  authorization  to  the  executors,  duly 
tested,  signed  by  an  officer,  and  sealed  with  the  seal  of  the  court.* 
Probate  is  uniformly  employed  in  an  abstract  sense,  more  or  less 
closely  allied  to  its  etymological  equivalent  "  proof,"  ^  viewed 
either  as  a  process  or  as  a  result,  and  cannot  be  identified  with 
any  paper,  record,  or  adjudication.® 

§  29L  Nomination  of  executor —  The  executor^  is  the  person 
named  by  the  testator  in  his  will  to  whom  he  confides  the  power 

1  See  Wms.  on  Exrs.  255 ;  Kirt-  7  The  word  "  executor,"  as  used  in  a, 
land's  Surrogate,  46 ;  Dayton  on  Sur-  will,  is  a  word  of  description  of  all  the 
rogates   (3d  ed.),  212.  persons  appointed  by  the  will  to  the 

2  Co.  Civ.  Proc,  §  2684.  duty  of  executing  its  provisions.     It, 

3  Co.  Civ.  Proc,  §  2603.  therefore,  includes  "  executrix,"  unless 
*  Co.  Civ.  Proc,  §  2590.    See  Matter    a   contrary   intention   appears   on   the 

of  Avery,  45  Misc.  529 ;  92  N.  Y.  Supp.  face  of   the  will.     The  word  "  execu- 

974.  trix  "  does  not  appear  in  the  Revised 

5  See  Co.  Civ.  Proc,  §  2476.  Statutes.    In  Moke  v.  Norrie  ( 14  Hun, 

6  See  "  to  admit  to  probate,"  Co.  Civ.  138),  the  testator  appointed  his  wife 
Proc,  §  2472,  subd.  1 ;  "to  attend  the  "  executrix,"  and  his  father-in-law  and 
probate,"  §  2614 ;  "  presenting  for  pro-  other  males  "  executors  of  this  my  last 
bate,"  §  2622 ;  "  contested  probate,"  will,  etc.,  and  trustees  thereund'er  of 
§  2623.  my  estate."     In  another  place,  he  con- 
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and  authority  to  execute  the  provisions  of  the  will,  and  the  admin- 
istration of  his  estate,  or  of  some  portion  of  it.  Such  person, 
if  competent,  is  entitled,  upon  qualifying,  to  receive  letters 
testamentary,  as  evidence  of  such  authority.      He  is  so  entitled 

(1)  when  he  is  expressly  named  as  executor  in  the  will;*  or 

(2)  when,  although  not  expressly  named  as  executor,  the  will 
shows  the  testator's  intention  that  he  should  have  the  administra- 
tion of  the  estate,  or  some  portion  of  it ;  in  which  case  he  is  called 
executor  hy  the  tenor f  or  (3)  when  he  is  named  as  executor  by 
some  person  other  than  the  testator  under  a  power  of  appointment 
contained  in  the  will.^"  Where  a  will  has  been  admitted  to  pro- 
bate, letters  testamentary  will  not  be  withheld  from  the  person 
named  in  such  will  as  executor  on  the  ground  that  a  paper  pur- 

9  Bayeaux  v.  Bayeaux,  8  Paige,  333 ; 
Ex  p.  McDonnell,  2  Brad.  32;  Ex  p. 
McCormiek,  id.  169;  Hubbard  v.  Hub- 
bard, 8  N.  Y.  203.  It  is  not  necessary 
that  the  appointment  of  an  executor 
should  be  made  in  so  many  words. 
Any  provision  in  the  will  showing  that 
the  testator  intended  that  the  duties 
of  an  executor  should  be  discharged  by 
the  person  named  is  sufficient  to  con- 
stitute him  an  executor.  Hence, 
wherej  by  a  will  executed  under  the 
French  law,  the  testatrix  constituted 
her  husband  her  "  general  and  univer- 
sal legatee,"  and  dispensed  with  his 
giving  security  —  it  appearing  that  by 
the  law  of  France  all  the  rights  and 
duties  of  an  executor  devolve  on  such 
a  legatee  —  held,  that  the  husband 
must  be  deemed  executor  of  the  will, 
although  not  specifically  named  as 
such,  and  was  entitled  to  letters  testa- 
mentary. (Matter  of  Blancan,  4  Eedf. 
151.) 

As  to  the  effect  of  the  appointment 
of  "  the  trustees  for  the  time  being  " 
of  a  specified  society,  see  Matter  of 
Hardy,  2  Dem.  91. 

lOHartnett  v.  Wandell,  60  N.  Y. 
346;  aff'g.  s.  c,  sub  nOm.  Alexander's 
Will,  16  Abb.  Pr.  (N.  S.)  9,' and  over- 
ruling Bronson's  Estate,  1  Tuck.  464. 
In  Hartnett  v.  Wandell  {supra),  the 
words  of  the  will  were:  "  I  nominate 
and  appoint  my  wife  executrix  of  this, 
my  will,  and  request  that  such  male 
friend  as  she  may  desire  shall  be  ap- 
pointed with  her  as  eoexecutor."  Held, 
that  letters  should  issue  to  the  wife's 
appointee,  though,  it  seems,  the  wife 


ferred  certain  powers  upon  his  "  ex- 
ecutors," and  appointed  his  "  execu- 
tors "  guardians  of  his  children,  and 
conveyed  property  to  them  in  trust. 
Held,  that  the  testator,  by  the  word 
"  executors,"  intended  to  include 
therein  the  "  executrix,''  who  was, 
therefore,  entitled  to  act  as  trustee 
and  guardian.  The  appointment  of  an 
executor  is  not  necessary  to  entitle  the^ 
will  to  probate.  (Matter  of  Davis,  45 
Misc.  554;  92  N.  Y.  Supp.  968;  aii'd, 
105  App.  Div.  221;   182  N.  Y.  468.) 

8  "  Unless  testator  has  designated  as 
executors  of  his  will  the  persons  ask- 
ing to  be  appointed  such,  they  cannot 
be  appointed  executors."  (Matter  of 
Schuyler,  N.  Y.  Law  J.,  Apr.  14,  1890.) 
In  Matter  of  Cornell  (17  Misc.  468, 
41  N.  Y.  Supp.  255),  testator's  will 
provided  that  in  ease  of  the  death  of 
his  executor,  another  person  named 
should  be  his  successor.  Upon  that, 
event  taking  place  the  surrogate  is- 
sued letters  testamentary  to  such  ap- 
pointee. 

As  to  power  of  trust  companies  to 
act  as  executors,  see  L.  1908,  c.  184; 
Cons.  L.  1909,  c.  10,  §  186,  subds.  7, 
10,  §§  187,  189.  Where  a  testator" 
named  as  his  executor  a  strictly  bank- 
ing corporation,  a  title  guarantee  and 
trust  company,  organized  under  a 
special  act  of  the  legislature,  in  which 
no  specific  mention  is  made  of  power 
to  act  as  executor  or  administrator, 
does  not  succeed  to  its  rights  to  act  as 
executor  by  virtue  of  a  merger  with 
the  former  corporation.  (Matter  of 
Stikeman,  48  Misc.  156.) 
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porting  to  be  a  codicil  to  sucli  will,  the  validity  of  which  is  con- 
tested, has  been  offered  for  probate,  by  the  terms  of  which  another 
person  is  nominated  as  executor,  the  nomination  of  the  original 
will  not  being  expressly  revoked.^^ 

§  292.  Number  of  executors. —  There  is  no  limitation  of  the 
number  of  persons  who  may  be  nominated  executors,  but,-  what- 
ever the  number,  those  who  qualify  and  enter  upon  the  discharge 
of  their  trust  are  regarded  in  law  as  one  individual,  except  where 
each  is  appointed  to  take  charge  of  particular  property,  or  prop- 
erty situated  in  different  States.^^  Different  executors  may  be 
appointed  for  different  States  or  countries.-^*  Executors  may  be 
appointed  with  separate  functions,  or  to  succeed  each  other  in  the 
event  that  the  one  first  named  shall  die,  become  incapacitated,  or 
unwilling  longer  to  serve;  or  two  persons  may  be  appointed  to 
act  for  a  definite  period,  or  during  the  minority,  or  during  the 
absence  from  the  country,  of  one  appointed  executor." 

§  293.  Grant  of  letters  by  the  court. —  The  executor  derives  his 
appointment  and  his  title  to  the  estate  from  the  will,  but  he  is 
without  substantial  power  until  the  surrogate  grants  him  authen- 
ticated evidence  of  his  title  in  the  form  of  letters  testamentary, 

could  not  designate  the  coexeeutor  un-        13  Despard    v.    Churchill,   53   JS.    Y. 

til  she  had  herself  qualified  as  execu-  192;  Sherman  v.  Page,  supra. 
trix.     See  Rogers  v.  Rogers,  4  Eedf .        14  3  Redf .  on  Wills,  53 ;   1  Wms.  on 

521.  Exrs.  (6th  Am.  ed.)280;  Re  Langford, 

11  Stolzel  V.  Cruikshank,  4  Dem.  352.  L.  R.,  1  P.  &  D.  448.  In  Posdick  v.  Del- 
The  pendency  of  a  proceeding  for  the  afield  (2  Redf.  392),  the  will,  after 
revocation  of  prohate  of  a  will,  will  not  naming  two  brothers  of  the  testatrix 
prevent  the  issue  of  letters  testament-  as  executors,  added,  "  and  in  case  both 
ary  to  the  executor;  but  the  executor  of  my  said  brothers  herein  lastly  above 
will  possess,  pending  the  controversy,  named,  shall  depart  this  life  prior  to 
only  limited  powers  similar  to  those  my  decease,  or  in  case  they  shall  both 
specified  in  Co.  Civ.  Proc,  §  2582.  decline  to  act  as  such  executors,  then  I 
(Bible  Society  v.  Oakley,  4  Dem.  450.)  hereby  nominate  and  appoint" — here 

12  Sherman  v.  Page,  21  Hun,  59 ;  naming  a  son  of  each  of  the  brothers, 
aff'd,  85  N.  Y.  124.  In  that  case,  the  Both  brothers  survived  the  testatrix, 
testatrix  appointed  H.  P.  "my  execu-  One  declined  to  act.  The  other  quali- 
tor  for  carrying  out  the  provisions  of  fied  as  executor,  and  both  subsequently 
my  last  will  and  testament  so  far  as  died.  Held,  that,  there  being  nothing 
they  relate  to  parties  and  properties  in  the  will  to  evince  a  controlling  m- 
in  this  State  (New  York),  and  tention  to  keep  the  administration  in 
C.  G.  and  D.  J.,  my  executors  for  the  family,  the  court  could  not,  on  ex- 
everything  so  far  as  they  relate  to  trinsic  evidence  that  both  testatrix's 
parties  and  property  in  the  State  of  brothers  were  advanced  in  age  at  the 
Michigan  and  elsewhere."  H.  P.  never  time  the  will  was  made,  disregard  the 
having  taken  out  letters  in  Michigan,  word  "  prior  to  my  decease,"  and 
was  held  not  accountable  as  executor  grant  letters  to  a  son  of  one  of  the 
appointed  here,  for  property  of  the  brothers.  Such  words  constitute  a 
decedent  situated  without  the  State.  condition. 
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upon  the  proof  of  the  will.-''  The  surrogate  is  authorized  to  grant 
letters  testamentary  in  four  classes  of  cases,  viz. :  1.  Where  the 
will  has  been  proved  before  him.^^  2.  Where  it  has  been  estab- 
lished by  a  final  judgment  in  an  action,  and  an  exemplified  copy 
thereof  filed  in  his  oifice.^^  3.  Where  a  will  of  personal  property 
has  been  proved  in  a  foreign  jurisdiction  and  letters  have  been 
granted  there,  and  an  exemplified  copy  of  the  will,  and  also  of 
the  foreign  letters,  if  any,  are  produced  here.^^  4.  Where  a  will 
of  a  citizen  of  the  United  States  who  has  died  while  a  resident 
of  Great  Britain,  or  its  dependencies,  affecting  property  in  this 
State,  has  been  proved  in  such  foreign  jurisdiction,  and  an  authen- 
ticated copy  of  the  will  and  proof  are  recorded  here.-'® 

§  294.  Selection  of  an  executor  under  a  power — ^Where  the  will 
contains  a  power,  authorizing  the  selection  of  an  executor,  not 
named  therein,  the  selection  must  be  made,  by  the  person  ap- 
pointed for  that  purpose,  within  thirty  days  after  making  the 
decree  admitting  the  will  to  probate;  in  default  whereof,  the 
power  of  selection  is  deemed  to  have  been  renounced.  Such  selec- 
tion must  be  made  by  an  instrument  in  writing,  designating  the 
person  selected,  signed  by  the  proper  person,  and  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded 
in  the  county,  or  proved  to  the  satisfaction  of  the  surrogate,  and 
filed  in  the  surrogate's  ofiice.  Where  the  will  authorizes  the  per- 
son, so  to  be  selected,  to  act  with  the  executor  or  executors  named 
therein,  the  issuing  of  letters  must  be  delayed  for  thirty  days,  for 
the  exercise  of  the  power  of  selection,  and,  if  the  selection  is  so 
made,  for  five  days  thereafter,^"  to  enable  any  person  interested 
to  file  objections  to  him ;  and  if  letters  are  not  issued  to  the  person 
so  selected,  the  power  of  selection  is  deemed  to  be  exhausted.^^ 

15  Matter  of  Avery,  45  Misc.  529 ;  92  21  Co.  Civ.  Proe.,  §  2641.  Testator 
N.  Y.  Supp.  974.  appointed  his   son  and  wife   executor 

16  Co.  Civ.  Proc,  §  2636.  and     executrix     respectively  —  adding 

17  Co.  Civ.  Proc,  §  1863.  See  ante,  that  if  the  son  died  in  the  wife's  life- 
§  134.  time,  she  might  appoint  another.    The 

18  Co.  Civ.  Proc,  §  2695,  as  amended  son  died  before  testator,  who  made  a 
by  Cons.  L.  1909,  c.  65.  See  post,  tit.  codicil  appointing  anotlier  son  as  ex- 
4  of  this  chapter.  But  in  sucli  a  case  eculor,  and  declared  that  the  codicil 
the  issue  of  principal  letters  testa-  should  not  alter  the  will  further  than 
mentary  is  not  authorized.  (Spratt  v.  as  expressed.  Held,  that  the  codicil 
Syms,  104  App.  Div.  232.)  did  not  impair  the  right  of  the  widow 

19  L.  1894,  c  731,  §  1.  This  statute  to  appoint,  on  the  death  of  the  second 
was  re-enacted  by  Cons.  L.  1909,  c.  65,  son  during  her  lifetime.  (Cuthbert  v. 
and  added  to  the  Code  as  §  2705.  Babcock,  2   Dem.   96.)      See  Hartnett 

20  Co.  Civ.  Proc,  §  2640.  v.  Wandell,  ante.  §   291,  note   10. 
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TITLE  SECOND. 

EEJTUNCIATION    AND  ACCEPTANCE   OF   APPOINTMENT. 

§  295.  Right  to  renounce —  Of  course,  any  person  named  as 
executor  in  a  will  may  refuse  to  enter  upon  the  duties  of  the  office. 
He  cannot  be  compelled  to  take  a  grant  of  letters;  but  before 
letters  will  be  issued  to  any  other  person  than  the  one  named 
executor,  he  must  formally  renounce  his  appointment,  or  be 
declared  disqualified,  though  he  may  afterward,  in  certain  cases, 
retract  his  renunciation.^"  The  right  to  renounce  the  appoint- 
ment is  absolute,  and  the  surrogate  has  no  discretion  or  privilege 
to  grant  or  refuse  acceptance  of  it.^^  The  right  to  resign  is  an- 
other matter.  At  common  law,  an  executor  having  once  accepted 
the  office,  could  not  resign  it.^''  The  statute  now  confers  upon  the 
Surrogate's  Court  the  power  to  accept  the  resignation  of  an  ex- 
ecutor or  administrator,  and  to  discharge  him  from  the  further 
execution  of  his  trust,  but  the  right  to  resign  is  not  absolute.^^ 

§  296.    Eenunciation,  how  effected A  voluntary  renunciation 

must  be  by  an  instrument  in  writing,  signed  by  the  executor,  and 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county,  or  attested  by  one  or  more  witnesses, 
and  proved  to  the  satisfaction  of  the  surrogate,  and  filed  and 
recorded  in  the  surrogate's  office.^® 

§  297.  Retraction  of  renunciation. —  At  any  time  before  letters 
have  been  issued  to  any  other  person,  or,  after  they  have  been 

22  Robertson  v.  McGeoch,  11  Paige,  Revised  Statutes  two  witnesses  were 
640;  Codding  v.  Newman,  63  N.  Y.  required.  Having  once  become  in- 
639 ;  Judson  v.  Gibbons,  5  Wend.  227 ;  vested  with  tlie  office,  the  executor  may 
Bodle  V.  Hulse,  id.  313;  Dempsey's  resign,  but  he  cannot  renounce  the  ap- 
Estate,  1  Tuck.  51.  pointment  under  this  section.     (Matter 

23  Casey  v.  Gardiner,  4  Bradf.  13.  of  Suarez,  3  Dem.  164.)  A  declara- 
An  agreement  to  renounce,  made,  tion  made  in  open  court  by  an  exec- 
though  for  a  valuable  consideration,  utor  that  he  would  renotince  as  exec- 
before  the  testator's  death,  and  con-  utor,  if  objections  to  probate  of  the 
trary  to  his  expressed  wishes,  is  void  will  were  withdrawn,  and  consent  to 
as  being  against  public  policy.  (Staun-  the  issue  of  letters  of  administration 
ton  V.  Parker,  19  Hun,  55 ;  Oakeshott  to  himself  and  another,  which  proposi- 
V.  Smith,  104  App.  Div.  384.)  tion  was  accepted  and  acted  upon, — 

24  See  Flinn  v.  Chase,  4  Den.  85.  Held  as  effective  as  the  execution  of  a 

25  Matter  of  Bernstein,  3  Redf.  20.  formal  renunciation.  (Matter  of  Bald- 
Where  he  has  been  permitted  to  re-  win,  27  App.  Div.  506;  50  N.  Y.  Supp. 
sign,  and  has  been  discharged  by  the  872;  158  N.  Y.  713.)  As  to  proof  of 
court,  he  cannot  thereafter  retract  execution  of  renunciation  by  the  sub- 
that  resignation.  (Matter  of  Beakes,  scribing  witnesses,  see  Matter  of 
5  Dem.  128.)  Clute,  37  Misc.  586;   75  N.  Y.   Supp. 

26  Co.  Civ.  Proc,  §  2639,  adopting  2  1059. 
R.  S.  70,  §  8,  except  that  under  the 
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issued,  if  they  have  been  revoked,  or  the  person  to  v?honi  they  -were 
issued  has  died  or  become  a  lunatic,  and  there  is  no  other  acting 
executor  or  administrator, —  the  person  who  renounced  his  appoint- 
ment may  retract,  by  an  instrument  signed,  acknowledged,  and 
filed,  in  like  manner  as  the  renunciation.  But  it  is  provided  that 
the  surrogate  has  a  discretion  in  the  granting  of  letters  to  the 
person  so  retracting  his  renunciation.^'^  One  who,  beside  being 
named  executor,  is  also  a  devisee  in  trust  under  the  will,  having 
renounced,  and  letters  having  been  issued  to  the  other  executors 
alone,  cannot,  on  his  subsequent  retraction  of  his  renunciation, 
be  restored  as  a  trustee,  the  trust  having  already  vested  in  the 
executors  who  proved  the  will.^^ 

§  298.  Exclusion  on  failure  to  qualify  or  renounce. — ^Where  the 
person  named  as  executor  does  not  qualify  or  renounce  within 
thirty  days  after  probate ;  or  where  a  person,  chosen  by  virtue  of 
a  power  in  the  will,  does  not  qualify  or  renounce  within  thirty 
days  after  the  filing  of  the  instrument  designating  him;  or,  in 
either  case,  if  objections  are  filed,  and  the  executor  does  not 
qualify  or  renounce  within  five  days  after  they  are  determined 
in  his  favor,  or,  where  the  objection  can  be  obviated  by  giving  a 
bond,  within  five  days  after  the  objection  has  been  established, — 
the  surrogate  must,  upon  the  application  of  any  other  executor, 
or  any  creditor  or  person  interested  in  the  estate,  make  an  order 
requiring  him  to  qualify  within  a  time  therein  specified;  and 
directing  that,  in  default  of  so  doing,  he  be  deemed  to  have 
renounced  his  appointment.^*  Such  order  should  be  served  per- 
sonally, but  if  it  cannot,  with  due  diligence,  be  so  served  within 
the  State,  the  surrogate  may  prescribe  the  manner  in  which  it 
must  be  served,  which  may  be  by  publication.  If  the  person  does 
not  qualify  within  the  time  fixed,  an  order  must  be  made  and 
recorded  reciting  the  facts,  and  declaring  that  he  has  renounced 
his  'appointment  as  executor.^"  The  person  thus  failing  to  qualify 
or  renounce  may  afterward  apply  for,  and  the  surrogate  may,  in 
his  discretion,  grant,  letters  to  him,  unless  letters  have  been  already 
issued  to  another  person,  or,  if  issued,  have  been  revoked,  or  the 

27  Co.  Civ.  Proc,  §  2639.     See  Cod-    559.    See  Dunning  v.  Ocean  Nat.  Bank, 
ding  V.  Newman,  63  N.  Y.  639;  Mat-    61  N.  Y.  497. 

ter  of  Cornell,  17  Misc.  468;  41  N.  Y.  29  Co.  Civ.  Proc,  §  2642.     This  pro- 

Supp.  255;  Matter  of  Clute,  37  Misc.  vision    does    not    apply    to    trustees. 

710;  76  N.  Y.  Supp.  456.  (Haendle    v.    Stewart,    84    App.    Div. 

28  Matter    of    Stevenson,     3    Paige,  274;  82  N.  Y.  Supp.  823.) 
420 ;  Matter  of  Van  Schoonhoven,  5  id.  30  Co.  Civ.  Proc,  §  2642. 
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person  taking  them  has  died  or  become  a  lunatic,  and  there  is  no 
other  acting  executor  or  administrator.^-^ 

§  299.    Only  the  executor  named  in  letters  can  act Only  the 

ex€cutor  named  in  the  letters  issued  by  the  court  has  any  power 
or  authority  to  act  in  that  capacity.  A  person  named  in  the  will 
as  an  executor,  and  not  named  as  such  in  the  letters  testamentary 
or  in  letters  of  administration  with  the  will  annexed,  is  deemed  to 
be  superseded  by  such  letters,  and  consequently  has  no  power  or 
authority  whatever  as  executor  until  he  appears  and  qualifies."^^ 
Hence,  in  an  action  or  special  proceeding  in  favor  of  or  against 
the  executors  in  their  representative  capacity,  the  one  to  whom 
letters  testamentary  have  not  been  issued  is  not  a  necessary  party. ^^ 

§  300.  Acceptance  and  oath  of  office. —  In  case  there  is  no  objec- 
tion to  the  competency  of  the  executor,  he  should  appear  and  take 
the  oath  of  oiSce  forthwith  upon  the  entry  of  the  probate  decree. 
The  oath,  which  must  be  in  writing,  and  to  the  effect  that  he  will 
faithfully  discharge  the  duties  of  his  office,  should  be  filed  in  the 
surrogate's  ofSce.  The  oath  may  be  taken  before  any  officer, 
within  or  without  the  State,  who  is  authorized  to  take  an  affidavit. 
Where  it  is  taken  without  the  State,  it  must  be  certified  as  required 
by  law,  with  respect  to  an  affidavit  to  be  used  in  the  Supreme 
Court.^" 

§  301.   Form  of  letters  and  their  record Letters  testamentary, 

like  letters  of  administration  and  letters  of  guardianship,  must  be 
in  the  name  of  the  People  of  the  State.  Where  they  are  granted 
by  a  surrogate,  or  by  an  officer  or  person  temporarily  acting  as 
surrogate,  they  must  be  tested  in  the  name  of  the  officer  granting 
them,  signed  by  him  or  by  the  clerk  of  the  Surrogate's  Court,  and 
sealed  with  the  seal  of  that  court.  Where  they  are  issued  out  of 
another  court,  they  must  be  tested  in  the  name  of  the  judge  hold- 
ing the  court,  signed  by  the  clerk  thereof,  and  sealed  with  his 
seal.^^  They  must  in  all  cases  be  recorded  in  a  book  kept  for  that 
purpose  in  the  surrogate's  office.^® 

31  Co.  Civ.  Proc,  §§  2639,  2642.  ister  the  oath,  either  within  or  with- 

32  Co.  Civ.  Proc,  §  2613,  adopting  out  the  State,  are  enumerated  in  the 
2  R.  S.  71;  §  15.  Code,    §§    842,    844.      Where    a    trust 

33  Co.  Civ.  Proc,  §  1818.  See  Mat-  company  is  appointed  executor,  etc.,  as 
ter  of  Stevenson,  3  Paige,  420;  Matter  provided  in  the  Banking  Law,  no  of- 
of  Van  Schoonhoven,  5  id.  559 ;  Leg-  ficial  oath  is  required.  ( Cons.  L.  1909, 
gett  V.  Hunter,  19  N.  Y.  445;  Wever  u.  10,  §  191.) 

V.  Marvin,  14  Barb.  376.  35  Co.  Civ.  Proc,  §  2590. 

34  Co.     Civ.     Proc,     §     2594.      The        36  Co.  Civ.  Proc,  §  2498,  subd.  2. 
oflScers  who  are  authorized  to  admin- 
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§  302.  When  bond  required  of  executor. —  Unlike  an  adminis- 
trator, an  executor  is  not,  in  general,  required  to  give  a  bond  for 
the  faithful  discharge  of  the  duties  of  his  office.  The  will  may, 
however,  make  the  appointment  of  the  executor  conditional  upon 
his  giving  a  bond,  and  in  that  case  the  condition  must  be  complied 
with  before  letters  will  issue.  In  such  a  case,  the  bond  given 
should  run  to  the  legatees  and  not  to  the  people,  as  ordinarily.^''^ 
A  nonresident  executor  is  not  required  to  give  a  bond,  unless 
objection  is  raised  on  the  ground  of  his  nonresidence.  If  there 
is  no  objection  to  him,  except  his  nonresidence,  he  is  entitled  to 
letters  without  giving  a  bond,  "  if  he  has  an  office  within  the  State, 
for  the  regular  transaction  of  business  in  person;  and  the  will 
contains  an  express  provision,  to  the  effect  that  he  may  act  with- 
out giving  security."  ^^  The  subject  of  official  bonds  is  discussed 
in  a  subsequent  chapter. 

TITLE  THIED. 

necessary  qualifications  of  executok. 

§  303.  statutory  disqualifications —  The  statute  declares  that 
"  no  person  is  competent  to  serve  as  an  executor  who,  at  the  time 
the  will  is  proved,  is  (1)  incapable  in  law  of  making  a  contract; 
(2)  under  the  age  of  twenty-one  years;  (3)  an  alien,  not  an 
inhabitant  of  this  State;  (4)  who  shall  have  been  convicted  of  an 
infamous  crime ;  ( 5 )  who,  on  proof,  is  found  by  the  surrogate  to 
be  incompetent  to  execute  the  duties  of  such  trust,  by  reason  of 
drunkenness,  dishonesty,  improvidence,  or  want  of  understand- 
ing." ^*     And,  in  his  discretion,  the  surrogate  may  refuse  to  grant 

37  Sullivan's  Estate,  1  Tuck.  94.  as  two  of  its  executors  two  residents 

38  See  Co.  Civ.  Proc,  §  2638.  It  is  of  another  State,  expressly  providing 
held  in  New  York  county  that,  in  the  that  they  might  act  aa  such  without 
absence  of  objections  thereto  by  a  giving  security.  The  nominees  were 
creditor  or  person  interested  in  the  respectively  the  treasurer  and  cashier 
estate,  a  nonresident  executor  Is  en-  of  a  foreign  manufacturing  corpora- 
titled  to  letters  without  giving  secu-  tion,  having  its  principal  office  in  the 
rity.  (Matter  of  Vernon,  1  Civ.  Proc.  city  of  New  York,  and  attended  daily 
Rep.  304,  note.)  See  People  ex  rel.  thereat  in  such  capacities  during  busi- 
Patrick  v.  Fitzgerald,  73  App.  Div.  neas  hours.  Held,  that  they  had  "  an 
339;  76  N.  Y.  Supp.  865.  In  Kings  office  within  the  State  for  the  regular 
county  it  has  been  held  both  ways,  transaction  of  business  in  person." 
(Matter  of  Demarest,  1  Civ.  Proc.  Rep.  (Postley  v.  Cheyne,  4  Dem.  492;  s.  c. 
302;  Matter  of  Emery,  18  id.  365.)  as  Estate  of  Sterling,  9  Civ.  Proc.  Rep. 
Upon  the  removal  of  an  executor  from  448;  1  St.  Rep.  139.) 

this  State,  the  surrogate  must,  upon  39  2  R.  S.   69,   §   3,  as  amended  L. 

application,    revoke   the   letters   testa-  1830,  c.  230,  §  17;  L.  1873,  c.  79,  and 

mentary  —  no  bond  having  been  given,  by  L.  1893,  c.  686,  made,  with  verbal 

(John's    Estate,    20    Daily    Reg.    No.  changes,  a  part  of  section  2612  of  Co. 

136.)     The  will  of  testator  nominated  Civ.  Proc. 
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letters  to  a  person  unable  to  read  and  write  the  English  language.*'' 
The  statutory  disqualificationis  of  administrators  are  similar, 
though  not  expressed  in  identical  language;  and  the  convenience 
of  the  reader  will  be  consulted  by  referring  here  to  the  cases  which 
have  settled  the  construction  of  either  statute. 

§  304.  letters  may  issue  to  married  women Under  the  Eevised 

Statutes,*^  a  married  woman  could  not  be  appointed  an  adminis- 
tratrix or  guardian,  and  she  could  not  act  as  an  executrix  and 
as  such  receive  letters  testamentary,  unless  her  husband  filed  a 
written  consent  with  the  surrogate,  thereby  becoming  responsible 
for  her  acts  jointly  with  her.  In  1863,*^  a  married  woman  was 
permitted  to  receive  letters  of  administration,  on  the  same  con- 
dition on  which  letters  testamentary  might  issue  to  her,  to  wit, 
the  written  consent  of  her  husband.  It  was  not  until  1867  ** 
that  she  was  declared  capable  of  acting,  without  the  consent  of  her 
husband,  as  executrix,  administratrix,  and  guardian,  and  of  receiv- 
ing letters  as  such,  as  though  she  were  a  single  woman. 

§  305.  Nonresident  aliens. —  Only  those  are  excluded  on  the 
ground  of  alienage  and  noninhabitancy  who  are  both  aliens  — 
i.  e.,  not  citizens  of  the  United  States — and  nonresidents  of  this 
State,  although  named  in  the  will  as  a  legatee.**  "Aliens,"  as 
used  in  the  statute,  means  those  born  out  of  the  jurisdiction  of 
the  United  States,  and  who  have  not  been  naturalized ;  not  citizens 
resident  of  another  State.*^ 

§i306.  Removal  of  disability — ^Where  the  disability  of  a  person 
under  age,  or  an  alien,  is  removed  before  the  complete  execution 
of  the  will, —  i.  e.,  the  complete  administration  of  the  estate, — 

40  L.   1867,  c.  782,   §   5 ;   now  incor-  43  L.  1867,  c.  782,  §  2.    See  Bunee  v. 

porated    in    Co.    Civ.    Proc,    §    2612.  Vandergrift,   8   Paige,   37;    Matter   of 

Before  the  passage  of  this  statute,  Elgin,  1  Tuck.  97 ;   Whitney  v.  Coap- 

it     was     held     that     mere     illiteracy  man,  39  Barb.  482.     After  the  Act  of 

did    not    authorize    the    surrogate    to  1867,  the  provision  of  L.  1837,  c.  460, 

supersede     the    letters    testamentary.  §  34,  that  the  surrogate  might  revoke 

(Emerson  v.   Bowers,   14  N.  Y.  449.)  the     appointment     of     an     executrix 

The   fact   that   the   executor   has   but  marrying   after   her   appointment,   be- 

slight  knowledge  of  the  English  Ian-  came  obsolete,  and  has  been  repealed, 

guage     does     not     furnish     sufficient  (L.   1880,   c.   245.)      See  Woodruflf  v. 

ground  for  the  revocation  of  his  let-  Cox    (2   Bradf.    153),   as   to   effect   of 

ters,  it  not  appearing  that  the  estate  marriage  after  letters. 

has  suflFered,  or  is  likely  to  suffer,  evil  44  Walsh's  Estate,  20  Daily  Beg.,  No. 

results  from  that  cause.       (Hassey  v.  151;  Matter  of  Burk,  1  St.  Rep.  310. 

Keller,  1  Dem.  577.)       See  Matter  of  45  McGregor  v.  McGregor,  3  Abb.  Ct. 

Haley,  21  Misc.  777;  49  N.  Y.  Supp.  App.  Dec.  92;  1  Keyes,  133.     The  ex- 

397.  pression    applies   to    foreign    corpora- 

41 2  E.  S.  69,  §  4.  tions.      (Matter    of    Avery,    45    Misc. 

42  L.  1863,  c.  362,  §  4.  529;  92  N.  Y.  Supp.  974.) 
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lie  is  entitled  to  apply  for,  and  receive,  supplementary  letters  in 
the  same  manner  as  tlie  original  letters,  and  is  authorized  to 
join  in  the  execution  of  the  will,  with  the  persons  previousily 
appointed.**  And  it  has  been  said  that  the  pardon  of  one  who 
has  been  convicted  of  an  infamous  crime,  removes  his  disability 
in  like  manner.^^ 

§  307.  Drunkenness,  dishonesty,  improvidence,  etc. —  Drunken- 
ness, when  not  so  gross  as  to  justify  a  finding  that  the  person  is 
an  habitual  drunkard,  under  the  statute,  will  not  preclude  the 
issue  of  letters.*^  The  "  infamous  crime  "  must  be  one  punish- 
able with  death,  or  by  imprisonment  in  a  State  prison,  and  the 
conviction  must  have  been  had  in  a  court  of  this  State,  for  an 
offense  against  the  laws  thereof.  A  conviction  in  a  court  of 
another  State,  of  the  crime  of  larceny,  is  not  evidence  of  improvi- 
dence on  the  part  of  the  convict,  which  would  justify  an  adjudica- 
tion, by  the  surrogate,  of  ineompetence  to  execute  the  duties  of 
an  administrator.*^  Before  "  dishonesty  "  was  made  a  disquali- 
fication, by  the  amendment  of  1873,^"  no  degree  of  legal  or  moral 
guilt  or  delinquency  rendered  a  person  incompetent,  unless  he  had 
been  actually  convicted  of  an  infamous  crime,  upon  indictment 
or  other  criminal  proceeding;"^  nor  did  immoral  habits  or  offenses 
of  moral  turpitude  disqualify.®^  As  commonly  understood,  dis- 
honesty may  be  predicated  of  many  acts  not  punishable  under 
the  criminal  law.  A  crime  is  not  necessary  to  disqualify  a 
person.  On  the  other  hand,  dishonest  conduct,  such  as  breaking 
a  contract,  pirating  a  trademark,  making  a  false  claim  to  prop- 
erty and  the  like,  would  not  disqualify.  But  the  term  would 
include,  we  think,  the  case  of  a  debt  fraudulently  contracted  or 
incurred  in  a  fiduciary  relation  for  which  the  party  was  held 
to  bail  in  a  civil  ax3tion.  So  it  might  include  an  assignment  of 
property  adjudged  to  have  been  made  with  intent  to  cheat  and 
defraud  creditors.  It  would  seem  to  mean  a  "  dishonesty  "  in 
money  matters.  Mere  lying  or  even  perjury,  of  itself,  would 
not,  we  think,  be  held  to  be  such  disqualifying  dishonesty.      It 

46  Co.  Civ.  Proc,  §  2613.  50  L.  1873,  c.  79,  §  1. 

i^  Matter  of  Eaynor,  48  Misc.  325 ;  51  Coope  v.  Lowerre,  1  Barb.  Ch.  45. 

96  N.  Y.  Supp.  895.  See  Matter   of   Cutting,   5   Dem.   456. 

48  Elmer  v.  Kechele,  1  Eedf.  472;  1  The  only  admissible  evidence  of  the 
Tuck.  52.  See  Matter  of  Cady,  36  conviction  of  a  crime  is  the  record  of 
Hun,  122;  Matter  of  Manley,  12  Misc.  the  conviction.  (Harrison  v  Mc- 
472;   34  N.  Y.  Supp.  258;   Matter  of  Mahon,  1  Bradf.  289.) 

Reichert,  34  Misc.  288 ;  69  N.  Y.  Supn.        52  See  McGregor  v.  McGregor,  3  Abb. 
644.  Ct.  App.  Dec.  92;  1  Keyes,  133. 

49  O'Brien  v.  Neubert,  3  Dem.  156. 
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may  be  properly  remarked  here  that  general  reputation  for  dis- 
honesty ought  not  to  be  considered  sufficient  proof  of  the  fact, 
but  particular  acts  should  be  shown,  from  which  the  court  may 
draw  its  conclusion.  The  "  improvidence  "  contemplated  by  the 
statute  is  that  want  of  care  or  foresight  in  the  management  of 
property  which  is  likely  to  endanger  the  estate  or  diminish  its 
value,^^  and  refers  to  such  habits  of  mind  and  body  as  render 
a  man  generally,  and  under  all  ordinary  circumstances,  unfit  to 
serve.^^  The  fact  that  a  man  is  a  professional  gambler  is  pre- 
sumptive evidence  of  such  improvidence,^®  but  mere  insolvency 
is  not,®®  nor  the  fact  that  he  is  a  debtor  to  the  estate.®'^  A  "  want 
of  understanding  "  is  something  more  than  a  lack  of  information 
on  legal  subjects  or  business  matters;®^  and  it  has  been  held  that 
an  ill  regulated  temper  and  a  want  of  self  control,  even  though 
excessive,  are  not  a  good  objection  to  a  grant  of  letters. °®  We 
shall  revert  to  this  subject  in  speaking  of  proceedings  to  revoke 
letters  for  the  incompetence  of  the  executor. 

§  308.  Adversity  of  interest —  The  grounds  of  disqualification 
given  in  the  statute,  and  those  only,  can  be  successfully  urged 
against  the  appointment  of  one  who  is  entitled  to  priority  under 
the  statute.  Adverse  and  conflicting  interests  are  not  statutory 
disqualifications.®" 

§  309.  Staying  issue  of  letters. —  The  executor  may  demand, 
upon  his  appearing  and  qualifying,  the  immediate  issue  of  letters 
to  him,  on  the  entry  of  the  decree  admitting  the  will  to  probate.®^ 

63  Coope  V.  Lowerre,  1  Barb.  Ch.  45 ;  Matter   of   Bennett,   60   Misc.   28.     In 

Coggshall  V.  Green,  9  Hun,  471.  Matter   of   Gumming    (N.  Y.   Law  J., 

54  Emerson  v.  Bowers,  14  N.  Y.  449;  Dec.  12,  1891),  objection  was  made  to 

Matter  of  Mauley,  supra,  the  executrix  and  testamentary  trus- 

65  McMahon  v.  Harrison,  6  N.  Y.  443.  tee  that  she  claimed  the  whole  estate 

56  Matter  of  Post,  Dayt.  on  Surr.  by  virtue  of  an  alleged  assignment 
(1st   ed. ),   Appendix,    1.     See   Shields  made  to  her  by  the  testator.     She  al- 

V.    Shields,    60    Barb.    59;    Senior    v.  leged  that  it  was  not,  and  never  was, 

Ackerman,    2    Redi.    302;     Martin    v.  her  intention  to  take  the  estate  under 

Duke,  5  id.  597;   Grubb  v.  Hamilton,  the  assignment;   that  she  intended  to 

2  Dem.  414.  respect  the  wishes  of  testator   as  in- 

57  Churchill  v.  Prescott,  2  Bradf.  dicated  in  his  will,  and  that  her  claim 
304;  Matter  of  Morgan,  2  How.  Pr.  under  the  assignment  was  only  in- 
(N.  S.)    194.  sisted  on  because  of  the  threat  of  a  son 

58  Shilton's  Estate,  1  Tuck.  73.  See  to  contest  the  will.  The  objection  was 
Matter  of  Berrien,  3  Dem.  263.  overruled.    Executors  are  not  precluded 

69  McGregor  v.  McGregor,  3  Abb.  Ct.  from   acting   as    trustees    upon    other 

App.  Dec.  92;   1  Keyes,  133.  trusts   for   other   beneficiaries,   if   the 

60  O'Brien  v.  Neubert,  3  Dem.   161 ;  transaction   is    not    inconsistent   with 

Matter   of   Shipman,    25    St.    Rep.    5;  the    duties    they    owe    as    executors. 

Matter  of  Cutting,  5  Dem.  457;  Mat-  (Barry  v.  Lambert,  98  N.  Y.  300.) 

ter  of  Place,  4  id.  487;  105  N.  Y.  629;  61  Co.  Civ.  Proc,  §  2636. 
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ISTo  special  application  in  writing  or  order  for  the  letters  is  re- 
quired. Before,  however,  the  letters  are  actually  issued,  any 
person  interested  in  the  estate,  including  a  creditor,  may  procure 
a  stay  of  their  issue  by  filing  an  affidavit.  The  affidavit  should 
set  forth,  in  addition  to  a  statement  of  his  interest,  the  legal 
objections  to  the  competency  of  the  executor,  or  that  the  affiant 
is  advised  and  believes  that  sufficient  objections  exist,  and  that 
he  intends  to  file  a  specific  statement  of  the  same.  Thereupon 
the  surrogate  is  required  to  stay  the  grant  of  letters  for  at  least 
thirty  days,  or  until  the  matter  is  sooner  disposed  of.®^  The  speci- 
fication or  statement,  duly  verified  by  the  objector,  or  his  attorney, 
may,  of  course,  be  made  in  the  first  instance,  dispensing  with 
the  affidavit.  'No  time  is  specified  for  the  filing  of  the  specifica- 
tion, after  the  affidavit,  but  if  not  filed  before  the  stay  expires, 
letters  will  issue  of  course.  If  the  objections  are  directed  to  the 
competency  of  only  one  of  several  executors,  the  issue  of  letters 
to  the  others,  not  objected  to,  will  not  be  stayed.*^ 

§  310.  Disposition  of  objections —  The  surrogate  must  inquire 
into  an  objection  duly  filed,  for  which  purpose  he  may  receive 
proof,  by  affidavit  or  otherwise,  in  his  discretion;  and  if  it  appears 
that  there  is  a  legal  and  sufficient  objection  to  any  person  "  named 
as  executor  in  the  will,"  the  letters  will  not  be  issued  to  him, 
except  in  certain  cases  hereinafter  mentioned.®*  The  statute 
does  not  define  "  a  legal  and  sufficient  objection ;"  but  it  evidently 
includes  not  only  cases  of  absolute  disqualification  as  above  men- 
tioned, but  others ;  such  as  precarious  circumstances,  or  nonresi- 
dence,  which  are  made  grounds  for  the  revocation  of  letters 
testamentary.^^ 

§  311.    Obviating  objections  by  giving  a  bond Although  an 

objection  against  an  executor  has  been  established  to  the  satis- 
faction of  the  surrogate,  he  may  entitle  himself  to  letters  by  giving 
the  usual  bond,  in  the  following  cases:  "  1.  Where  the  objection 
is,  that  his  circumstances  are  such  that  they  do  not  afford  adequate 
security  to  the  creditors,  or  persons  interested  in  the  estate,  for 
the  due  administration  of  the  estate.  2.  Where  the  objection 
is,  that  he  is  not  a  resident  of  the  State;  and  he  is  a  citizen  of 

62  Co.  Civ.  Proc,  §  2636.  tion  can  be  made  only  to  an  executor 

63  Tt  was  otherwise  under  the  former  named  in  the  will,  the  section  does  not 
statute.  (McGregor  v.  Buel,  24  N.  Y.  apply  to  an  executor  who  is  not  named, 
167.)  but  only  constructively  appointed. 

64  Co.  Civ.  Proc,  §  2637.     If  objec-  65  See  c.  XIV,  post. 
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the  United  States."  ^®  Where  objection  is  made  under  the  first 
head,  it  is  not  material  to  inquire  whether  the  testator  was  aware 
of  the  want  of  responsibility  in  the  executor  at  the  time  of  making 
the  will.  If  he  has  been  so  improvident  as  to  commit  the  admin- 
istration of  his  estate  to  one  whose  circumstances  are  such  as 
not  to  afford  adequate  security  for  the  faithful  discharge  of  his 
trust,  the  court  must  interfere  for  the  protection  of  the  estate.**'^ 
The  executor  from  whom  a  bond  is  required,  must  qualify,  and 
his  sureties  must  justify,  as  in  the  case  of  an  administrator 
giving  bonds.  In  fixing  the  penalty  of  the  bond,  the  surrogate 
must  take  into  consideration  the  value  of  the  real  property  or 
the  proceeds  thereof,  which  may  come  into  the  executor's  hands 
under  the  will.®* 

TITLE  FOUETH. 

AITCILLAET    LETTEES    ON    FOEEIGN    PEOBATE. 

§  312.  When  granted.—  It  has  always  been  the  practice  of  our 
probate  courts,  independently  of  any  statutory  authority,  to 
acknowledge  the  foreign  probate  of  a  will,  so  far  at  least  as  to 
follow  the  decree  of  the  foreign  court,  in  the  grant  of  probate, 
and  to  issue  letters  testamentary  here.  This  was  done  upon  the 
production  of  a  duly  exemplified  copy  of  the  probate  granted  by 
the  proper  court  of  the  testator's  domicile.  Precedents  of  this 
practice  are  found  in  the  records  of  the  colonial  government  of 
this  State  of  a  remote  date.®*  The  practice  has  been  confirmed 
by  statute.  The  Code  of  Civil  Procedure,  revising  and  amend- 
ing the  former  statutes  on  this  subject,  provides,  that  where  a 
will  of  personal  property,  made  by  a  person  who  resided  without 
the  State™  at  the  time  of  the  execution  thereof,  or  at  the  time 
of  his  death,  has  been  admitted  to  probate  by  a  competent  court, 
within  the  foreign  country,  or  within  the  State  or  Territory  of 
the  United  States,  where  it  was  executed,''^  or  where  the  testator 

fis  Co.  Civ.  Proc,  §  2638.     See  Mont-  7  id.  49;  Chapman  v.  Pish,  6  Hill,  554. 

fort  V.  Montfort,  24  Hun,  120.  See  §  518,  post. 

67  Wood  V.  Wood,  4  Paige,  299.  to  See  Matter  of  Thompson,   1   Civ. 

68  Co.  Civ.  Proc,  §  2645.     See  e.  XV.  Proc.   Eep.    264.     The   court   must   be 

69  See  Isham  v.  Gibbons,  1  Bradf.  satisfied  that  the  testatrix,  at  the 
69.  As  to  the  powers  of  a  foreign  time  of  her  death  or  of  the  execution 
executor  or  administrator  to  take  of  the  will,  resided  without  the  State; 
charge  of  the  estate  here,  to  collect  the  motion  will  not  be  granted  on  affi- 
and  release  debts,  etc.,  consult  Vroom  davits,  but  a  reference  should  be  had 
v.  Van  Home,  10  Paige,  549;  Brown  to  ascertain  the  facts.  (Matter  of 
V.  Brown,  1  Barb.  Ch.  189;  Lawrence  v.  Cavin,  1  Connoly,  117.) 

Lawrence,  3  id.  71;  Williams  v.  Storrs,  Tl  A  Surrogate's  Court  of  this  State 
6  Johns.  Ch.  353;  Doolittle  v.  Lewis,    has  no  power  to  grant  ancillary  let- 
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resided  at  the  time  of  his  death,  the  Surrogate's  Court  having 
jurisdiction  of  the  estate  must,  upon  an  application .  duly  made, 
accompanied  by  a  copy  of  the  will,  and  of  the  foreign  letters,  if 
any  had  been  issued,'^  duly  authenticated,  record  the  will  and  the 
foreign  letters,  and  issue  thereupon  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration  with  the  will  annexed,  as 
the  case  requires. '^^  The  application  must  be  made  upon  an  ex- 
emplified copy  of  the  will,  not  on  the  original  will  itself.''* 

It  will  be  noticed  that  the  Code  (§  2695)  gives  the  surrogate 
jurisdiction,  in  a  proper  case,  to  grant  not  only  ancillary  letters 
testamentary,  but  also  ancillary  letters  of  administration  with 
the  will  annexed,  as  the  case  requires.  A  foreign  administrator 
with  the  will  annexed  may,  therefore,  apply  here  for  ancillary 
letters ;  if  the  letters  testamentary  issued  in  another  State,  on 
which  ancillary  letters  testamentary  have  been  granted  here,  have 
been  revoked,  the  latter  fall  with  the  revocation  of  the  foreign 
letters;  and  the  administrator  with  the  will  annexed  appointed 
by  the  foreign  tribunal,  on  the  removal  of  the  executors,  is  entitled 
to  letters  here  without  notice  to  the  deposed  executors.''* 

§  313.  Application,  where  made —  The  application  must  be 
made  to  "  the  Surrogate's  Court  having  jurisdiction."  Jurisdic- 
tion is  acquired  by  the  existence  of  assets  in  the  county  of  the 
surrogate.'''®  The  word  "  assets  "  is  defined  to  signify  "  personal 
property  applicable  to  the  payment  of  the  debts  of  the  decedent." 
It  is  the  actual  existence  or  location  of  such  personal  property  in 
the  county  which  determines  the  question  of  jurisdiction;  and 

terg  upon  a  foreign  probate  of  a  will,  probate  had  to  be  produced.     (Brown 

made  by  a  nonresident  of  the  State  in  v.  London,  4  Civ.  Proc.  Rep.  11.)   The 

which  it  was  admitted  to  probate  and  effect  of  that  amendment  was  to  super- 

not     executed     within     that     State  sede,    among    other    cases,    Matter    of 

(Taylor  v.  Syme,   162  N.  Y.  513;   31  Hudson,   5   Redf.    333;    and,    in   part, 

Civ.  Proc.  Rep.  1.)  Matter  of  Thompson,  1  Civ.  Proc.  Rep. 

T2  The  production  of  a  copy  of  the  264. 

will,  and  of  the  letters,  if  any,  ia  juris-  74  Matter  of  Thompson,  1  Civ.  Proc. 

dictional.      (Baldwin  v.  Rice,  183  N.  Y.  Rep.  264. 

55.)  T5  Matter  of  Gilleran,  50  Hun,  399. 

73  Co.    Civ.    Proc,    §    2695.     As   to  76  Evans    y.    Schoonmaker,    2    Dem. 

manner  of  authentication,  see  Cons.  L.  249 ;    Hendrickson   v.    Ladd,   id.    402 ; 

1909,  c.   18,   §   45    (formerly  Co.   Civ.  Spratt  v.   Syms,   104   App.   Div.   232. 

Proc,  §  2704) .     Ancillary  letters  may  An  appointment  is  proper,  though  the 

be  issued  on  a  will  admitted  to  pro-  only  asset  is  a  claim  against  the  ap- 

bate  by  the  court  of  a  United  States  plicant's   husband    then   in    litigation, 

consulate-general.   (Matter  of  Taintor,  which  had  resulted  in  a  judgment  in 

5  Redf.  79.)    Before  the  amendment  of  his  favor  from  which  an  appeal  was 

section  2704  in  1888,  besides  a  copy  of  pending.     (Matter  of  Place,  4  St.  Rep. 

the  will  and  copy  of  the  letters,  the  533.) 
judgment   or  decree   admitting   it   to 
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where  the  asset  consists  of  a  bond  belonging  to  the  estate,  the 
county  in  which  the  instrument  actually  is,  and  not  the  county 
where  the  obligor  resides,  is  the  proper  county  in  which  to  apply 
in  such  a  case.  Where,  therefore,  a  resident  of  another  State 
died  there,  leaving  a  will  which  was  admitted  to  probate  there, 
and  owning  a  bond  in  a  county  of  this  State,  the  Surrogate's 
Court  of  that  county  was  held  to  be  the  "  court  having  jurisdic- 
tion of  the  estate,"  for  the  purpose  of  issuing  letters,  under  the 
original  of  the  foregoing  provision.'^^  But  where,  at  the  time  of 
the  application  made  by  a  nonresident,  there  is  no  personal  prop- 
erty of  the  decedent  in  this  State,  and  no  domestic  creditors,  it  is 
doubtful  whether  the  surrogate  has  jurisdiction,  even  though  at 
the  time  of  decedent's  death  there  was  personal  property  here.''* 
As  the  statute  which  relates  to  the  grant  of  ancillary  letters  on 
foreign  probate  applies  only  to  wills  of  personal  property,  it  is 
not  necessary  upon  an  application  to  show  that  the  will  in  question 
was  executed  according  to  the  laws  of  this  State,  nor  is  it  neces- 
sary that  letters  should  have  been  granted  upon  the  will,  in  the 
State  where  it  was  admitted,  but  the  petition  must  show  that  the 
siirrogate  has  jurisdiction.™  The  petition  should  set  forth  the 
names  of,  and  (if  known)  the  indebtedness  due,  or  claimed  to  be 
due,  to  creditors  residing  in  this  State;  a  failure  to  do  so  being 
fatal  to  the  application.^"  The  statute  relating  to  taxable  trans- 
fers^-^ provides  that  every  petition  for  ancillary  letters,  whether 
testamentary  or  of  administration,  shall  set  forth  the  name  of  the 
State  comptroller  and  a  true  and  correct  statement  of  all  the 
decedent's  property  in  the  State  and  the  value  thereof. 

§  314.    The  hearing,  citation,  etc — As  the  chief  object  of  the 
statute  authorizing  ancillary  administration  is  to  protect  the  claims 

77  Beers  v.  Shannon,  73  N.  Y.  292.  Matter  of  Langbein,  1  Dem.  448.  The 
See  Co.  Civ.  Proe.,  §  2478;  Matter  of  fact  that  the  petition  states  that  the 
Place,  supra.  will  was  executed  in   the   State  where 

78  Matter  of  Gennert,  96  App.  Div.  8.  probate  was  granted,  will  not  confer 
Even  if  such  jurisdiction  exists,  it  jurisdiction,  where  the  transcript  of 
should  not  be  exercised,  for  the  prac-  the  record  which  accompanied  it 
tice  which  obtains  in  the  Supreme  showed  the  fact  to  be  otherwise. 
Court  of  refusing  to  act  in  certain  (Taylor  v.  Syme,  162  N.  Y.  513;  31 
cases  between  nonresidents,  should  pre-  Civ.  Proc.  Eep.   1;/ 

vail   in  the  Surrogate's   Court,  where  so  Hendrickson  v.  Ladd,  2  Dem.  402 ; 

claims  are  made  against  an  estate,  all  Estate    of   Winnington,    1    Civ.   Proe. 

the  personal  property  of  which  is  in  Rep.  267 ;    Spratt  v.   Syms,   104  App. 

another  State,  and  in  which  the  claim-  Div.  232. 

ant  and  the  executors  reside.      (lb.)  81  L.  1896,  c.  908,  §  229,  as  amended 

79  For  requisite  facts  to  give  juris-  by  L.  1901,  c.  173 ;  now  Cons.  L.  1909. 
diction,   see   Co.   Civ.   Proc,    §    2476;  c.  62,  §  228. 

19 
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of  domestic  creditors,*^  the  surrogate  is  required,  upon  the  presen- 
tation of  a  petition  for  ancillary  letters  upon  a  foreign  probate,  to 
ascertain,  to  his  satisfaction,  whether  any  creditors,  or  persons 
claiming  to  be  creditors,  of  the  decedent,  reside  within  the  State; 
and  if  so,  the  name  and  residence  of  each  creditor,  or  person  claim- 
ing to  be  a  creditor,  so  far  as  the  same  can  be  ascertained.  Unless 
such  creditors  shall  file  duly  acknowledged  waivers  of  the  issuance 
and  service  of  citation,  he  must  thereupon  issue  a  citation,  directed 
to  each  person  whose  name  and  residence  have  been  so  ascertained ; 
and  also  directed  generally  to  all  creditors,  or  persons  claiming  to 
be  creditors,  of  the  decedent.  Any  such  person,  although  not 
cited  by  his  name,  may  appear  and  contest  the  application,  and 
thus  make  himself  a  party  to  the  special  proceeding.^*  The  cita- 
tion should,  under  the  Transfer  Tax  Law,  also  be  issued  to,  and 
served  upon  the  State  comptroller.^  The  personal  names  and 
residences  of  the  creditors,  not  the  names  of  the  firms  of  which 
they  are  members,  must  be  given.*^ 

§  315.  To  whom  lettei;s  will  be  granted.  —  Where  the  will 
specially  appoints  one  or  more  executors,  with  respect  to  personal 
property  situated  within  this  State,  the  ancillary  letters  testament- 
ary must  be  directed  to  the  person  so  appointed,  or  to  those  who 
are  competent  to  act  and  qualify.  If  all  are  incompetent,  or  fail 
to  qualify,  or  in  a  case  where  such  an  appointment  is  not  made, 
ancillary  letters  testamentary,  or  ancillary  letters  of  adminis- 
tration, will  be  "  directed  to  the  person  named  in  the  foreign 
letters;  or  to  the  person  otherwise  entitled  to  the  possession  of 
the  personal  property  of  the  decedent,  unless  another  person  ap- 
plies therefor,  and  files,  with  his  petition,  an  instrument,  executed 
by  the  foreign  executor,  or  administrator,  or  other  person  entitled 
as  aforesaid ;  or,  if  there  are  two  or  more,  by  all  who  have  quali- 
fied and  are  acting ;  and  also  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county,  authorizing 
the  petitioner  to  receive  such  ancillary  letters."  **  In  that  case  the 
surrogate  must,  if  the  petitioner  is  a  fit  and  competent  person, 
issue  such  letters  to  him.  Where  two  or  more  persons  are  named 
in  the  foreign  letters,  or  in  an  instrument  executed  as  above  pre- 
scribed, the  ancillary  letters  may  be  directed  to  either  or  any  of 

82  Moyer  v.  Weil,  1  Dem.  71.  85  Matter  of  Thompson,  1  Civ.  Proc^ 

ssCo.  Civ.   Proc,  §  2698.  Rep.  264. 

84  L.  1896,  c.  908,  §  229,  as  amended        86  Co.  Civ.  Proc,  §  2697. 
by  L.  1901,  c.  173;  now  Cons.  L.  1909, 
c.  62,  §  228. 
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them,  without  namiBg  the  others,  if  the  others  fail  to  qualify,  or 
if,  for  good  cause  shown  to  the  surrogate's  satisfaction,  the  decree 
so  directs.*^  But  where  the  foreign  representative  neither  applies 
himself  for  ancillary  letters,  nor  authorizes  any  other  person  to 
receive  them,  the  surrogate  is  without  power  to  issue  such  letters 
at  all.«« 

§  316.  Penalty  of  the  bond  required —  The  names  of  creditors 
are  required  to  be  ascertained  before  the  issue  of  citation,  so  that 
the  same  when  issued  may  be  served  on  them ;  after  the  return  of 
the  citation,  duly  served,  the  amount  of  debts  due  or  claimed  to  be 
due  from  decedent  to  resident  creditors  are  then  to  be  ascertained, 
as  nearly  as  possible,  by  the  court,  with, a  view  of  fixing  the  pen- 
alty of  the  bond  to  be  given  by  the  ancillary  administrator.  The 
policy  of  our  statute  in  respect  to  the  security  to  be  exacted  of  an 
ancillary  administrator,  is  directed  to  insuring  the  distribution  to 
the  creditors  of  the  intestate,  residing  here,  of  their  ratable  share 
of  his  estate.  Such  being  the  case,  it  has  been  thought  that  a  bond 
"  in  a  sum  not  exceeding  twice  the  amount  which  appears  to  be 
due  from  the  decedent  to  residents  of  this  State,"  ^^  was  all  that 
the  court  could  require  of  an  ancillary  executor  or  administrator  f'^ 
but  it  is  now  settled  that  the  surrogate's  power  is  not  limited  to 
requiring  a  bond  in  that  penalty,  but  he  may  require  a  bond  in  sl 
penalty  of  double  the  value  of  the  personal  property  in  this  State, 
the  statute  intending  to  give  a  discretion  to  modify  the  general  rule 
with  regard  to  the  amount  of  the  penalty  of  an  administrator's 
bond.®^ 

§  317.  Assets  here,  how  disposed  of. —  It  is  made  the  ancillary 
executor's  duty,  "  unless  he  is  otherwise  "  directed,  to  transmit 
the  money  and  other  personal  property  of  the  decedent,  received 
by  him  after  the  letters  are  issued,  or  then  in  his  hands  in  another 
capacity,  to  the  State  or  Territory  where  the  principal  letters  were 
granted,  to  be  disposed  of  pursuant  to  the  laws  thereof.  He  may 
be  directed  otherwise  to  dispose  of  such  property,  either  in  the 
decree  awarding  the  letters,  or  in  a  decree  made  upon  an  account- 

87  The  power  of  the  courts  here,  over  S8  Baldwin  v.   Rice,    183   N.   Y.   55 ; 

the  person  to  whom  the  ancillary  let-  Matter  of  McCauley,  49  Misc.  209. 

ters  are  issued,  and  his  rights,  powers,  89  Co.  Civ.  Proc,  §  2699. 

duties,    and    liabilities,    will    be    con-  90  Matter   of   McEvoy,    3    Law   Bui. 

sidered  hereafter.     We  shall  also  have  31;   Matter  of  Musgrave,  5  Dem.  427. 

occasion  to  speak  of  the   rights,  etc.,  91  Matter  of  Prout,   128  N.   Y.   70; 

of  foreign  executors,  etc.,  who  have  not  38  St.  Rep.  257. 
taken  out  ancillary  letters  here.     See 
c.  XVII,  post. 
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ing,  or  by  an  order  of  the  surrogate  made  during  the  administra- 
tion of  the  estate,  or  by  the  judgment  or  order  of  a  court  of  record 
in  an  action  to  which  the  administrator  is  a  party;  and  money  or 
other  property  transmitted  to  the  intestate's  domicile,  at  any  time 
before  he  is  so  directed  to  retain  it,  must  be  allowed  to  him  upon 
an  accounting."^  It  is  discretionary  whether  the  court  will  direct 
administration  upon  local  assets,  or  will  order  their  transmission 
to  the  foreign  jurisdiction."^ 

§  318.  Rights,  powers,  etc — The  rights,  powers,  duties,  and 
liabilities  of  an  ancillary  executor  or  administrator,  where  not 
specially  regulated,  are  governed  by  the  rules  contained  in  the 
Code  applying  to  a  domestic  executor  or  administrator  in  chief,"* 
unless  a  different  intent  is  therein  expressed  or  implied;  except 
that  he  has  no  power  or  duty  in  respect  to  the  disposition  of  his 
intestate's  real  property  situated  here,  for  the  payment  of  debts 
or  funeral  expenses."^  While  it  is  true  that  the  administration  of 
the  decedent's  domicile  is  the  principal  one,  and  others  ancillary 
only,  yet,  where  the  former  administration  has  been  completed  by 
the  distribution  of  the  assets,  and  the  principal  administrator 
has  been  discharged,  it  may  be  said,  we  think,  that  the  ancillary 
administrator  here  becomes,  to  the  extent  of  the  assets  in  his 
hands,  a  principal  administrator,  with  full  powers  as  such.  The 
Surrogate's  Court,  or  any  court  of  this  State,  which  has  jurisdic- 
tion of  an  action  to  procure  an  accounting,  may,  in  a  proper  case, 
by  its  judgment  or  decree,  direct  the  ancillary  executor  or  adminis- 
trator to  pay,  out  of  the  money  or  the  avails  of  the  property  re- 
ceived by  him  under  the  ancillary  letters,  and  with  which  he  is 
chargeable  under  his  accounting,  the  debts  of  the  decedent  due 
to  creditors,  residing  within  the  State;  or,  if  the  amount  of  all 
the  decedent's  debts,  here  and  elsewhere,  exceed  the  amount  of  all 
the  decedent's  personal  property  applicable  thereto,  to  pay  such  a 
sum  to  each  creditor,  residing  within  this  State,  as  equals  that 
creditor's  share  of  all  the  distributive  assets,  or  to  distribiite  the 

92  Co.  Civ.  Proc,  §  2700.  See  Mat-  9*  Smith  v.  Second  Nat.  Bank,  169 
ter  of  Conkling,  15  St.  Rep.  748.  N.  Y.  467 ;  62  N.  E.  577.     In  that  cage 

93  Despard  v.  Churchill,  53  N.  Y.  it  was  held  that  he  might  pledge  the 
192;  Matter  of  Hughes,  95  id.  55;  property  of  the  estate  in  anticipation 
Matter  of  Hegemann,   22   Daily  Reg.,  of  income. 

No.  20;  Crum  V.  Bliss,  1  Law  Bui.  68;  95  Co.  Civ.  Proc,  §  2702.     Ancillary 

Cummings    v.    Banks,    2    Barb.    602 ;  letters  do  not  authorize  the  sale  of  real 

Trimble  v.  Dzieduzyiki,   57   How.  Pr.  property.      (Hendrickson    v.    Ladd,    2 

208.     See   Matter    of   Dunn,    39   App.  Dem.  402.) 
Div.  510;  Sorzano  v.  Coudert,  28  Mise. 
677. 
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same  among  next  of  kin,  or  otherwise  dispose  of  the  same,  as 
justice  requires."® 

The  office  pertains  to  personal  property  only.  Hence  an  an- 
cillary executor  of  a  will,  containing  a  power  of  sale  of  real  estate, 
which  he  executed,  is  not  entitled,  on  his  accounting,  to  commis- 
sions on  the  proceeds,  inasmuch  as  he  made  the  sale  as  the  donee 
of  a  power  in  trust,  and  not  by  virtue  of  his  office  as  ancillary 


executor.^^ 


TITLE  FIFTH. 


LETTERS  TO  TESTAMENTARY  TRUSTEES. 

§  319.    Executor's  and  trustee's  functions  distinguished. —  The 

office  of  an  executor,  and  that  of  a  testamentary  trustee,  are  es- 
sentially distinct,  although  not  infrequently  the  same  person  is 
appointed  both  executor  and  trustee.  In  the  former  capacity, 
it  is  his  duty  to  collect  the  property  and  pay  the  debts  and  lega- 
cies; in  the  latter,  he  is  called  upon  to  invest  and  manage  a 
particular  fund  or  trust  estate,  in  accordance  with  the  directions 
of  the  will.  Where  the  will  indicates  the  intention  of  the  tes- 
tator to  give  his  trustees  a  distinct  and  independent  character, 
the  probate  of  the  will  does  not  make  the  executors  trustees  also, 
unless  they  accept  the  trust  as  such  and  qualify  accordingly.^* 
But  where  the  will  appoints  a  person  executor,  and  then  im- 
poses upon  him,  as  such,  the  execution  of  a  trust,  then  the  ap- 
pointee, by  proving  the  will  and  qualifying  as  executor,  will  be 
deemed  to  have  accepted  the  trust  f^  and  he  is  accountable  in  each 
capacity  separately.  It  is  as  if  two  different  persons  had  been 
appointed  to  the  two  offices.  But  there  is  nothing  to  prevent  a 
person  who  is  named  both  executor  and  trustee  from  accepting 
one  office  and  renouncing  or  disclaiming  the  other.-*^  The  pre- 
sumption of  an  acceptance  of  a  trust,  arising  from  the  accept- 
ance of  the  office  of  executor  may  be  overcome  by  proof  that 

06  Co.  Civ.  Proc,  §  2701.  See  Suarez  cute  a  trust  created  by  a  will.  It  also 
V.  The  Mayor,  2  Sandf.  Ch.  173 ;  Par-  includes  such  an  executor  or  admin- 
sous  V.  Lyman,  20  N.  Y.  103;  Deapard  istrator,  where  he  is  acting  in  the  exe- 
V.  Churchill,  53  id.  192.  cution  of  a  trust  created  by  the  will, 

97  Matter  of  Deitsch,  N.  Y.  Law  J.,  which  is  separable  from  his  functions 
June  25,  1890.  as    executor    or    administrator.       (Co. 

98  De  Peyster  v.  Clendining,  8  Paige,  Civ.  Proc,  §  2514,  subd.  6. ) 

295.     As  used  in  the  Code,  a  "  testa-  99  See  Eowe  v.  Rowe,  103  App.  Div. 

mentary  trustee "  includes  every  per-  100 ;    92   N.   Y.    Supp.    491 ;    Earle   v. 

son  except  an  executor,  an  administra-  Earle,  93  N.  Y.  104. 

tor    with    the     will     annexed,     or     a  l  Wms.    on    Exrs.     (6th    Am.    ed.) 

guardian,  who  is  designated  by  a  will,  1894,  note  1. 

or  by  any  competent  authority,  to  exe- 
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the  trust  was  declined,  and  one  may  do  this  as  effectually  by 
words  or  acts,  without  deed,  as  by  a  deed.^ 

Until  1850,  Surrogates'  Courts  did  not  possess  jurisdiction,  by 
statutory  provision  at  least,  over  testamentary  trustees  as  such. 
The  jurisdiction  has  been  extended  from  time  to  time  since  that 
date,  and  is  greatly  enlarged  by  the  Code  of  Civil  Procedure. 
A  statement  of  the  nature  and  limits  of  this  new  jurisdiction  is 
reserved  for  future  consideration.^  It  is  proper,  however,  to 
speak  in  this  place  of  the  authority  of  the  court  to  make  a  grant 
of  letters  to  testamentary  trustees. 

§  320.  Executor  need  not  separately  qualify  as  trustee. — As  was 
said,  above,  a  person  who  accepts  the  office  of  executor  by  qualify- 
ing and  receiving  letters  will  be  deemed  by  that  act  to  have 
accepted  the  duty  of  executing  any  trusts  which  the  will  has  con- 
fided to  him.  He  is  not  required  to  take  any  additional  oath  of 
office;  nor  is  it  necessary  that  the  letters  testamentary  directed 
to  him,  should  designate  his.  character  or  function  as  trustee,  as 
distinguished  from  that  of  executor.  So  also  his  bond  as  execu- 
tor, where  one  is  required  of,  and  given  by  him,  will  be  held 
as  security  for  the  faithful  performance  of  his  duties  as  trustee. 
In  case,  however,  the  will  contemplates  that  the  executor  as  such 
is  to  perform  only  the  ordinary  duties  of  an  executor,  and  that 
when  the  estate  is  settled  by  him,  another  duty  is  to  arise,  to 
be  performed  either  by  hira  or  by  another,  then,  it  is  said,  the 
bond  of  the  executor  is  not  security  for  those  further  duties.* 
The  designation  of  persons  named  to  execute  a  will  as  "  trustees  " 
does  not  constitute  them  such,  unless  the  will  creates  trusts  for 
them  to  execute,  but  in  order  to  ascertain  the  intention  of  the 
testator,  the  whole  will  and  all  its  parts  must  be  taken  into  con- 
sideration.    A  provision  in  a  will  for  qualification  by  persons 

2  In  Green  v.  Green   ( 4  Redf .  357 ) ,  the  interest  of  the  fund  to  D.,  and  to 

A.,   B.,   and   C.   were   appointed  exec-  account,  it  was  held  that  A.,  by  ac- 

utors  of  a  will,  and  A.  and  B.  were  cepting  the  office  of  executor,  had  not, 

also   appointed  therein   trustees   of  a  under  the  circumstances  of  this  case, 

fund,  to  pay  the  interest  thereof  to  D.  assumed   the    duties   of   trustee ;    and 

for  life,  with  power  to  make  advances  never  having  received  or  intermeddled 

to  him  out  of  the  prinicipal.     A.  alone  with  the  trust  fund,  he  was  not  liable 

qualified  as  executor.     D.  objected  to  therefor  to  the  beneficiary;   that  the 

A.'s   acting  as  trustee,   and  the  fund  payment  by  A.,  out  of  his  own  pocket, 

was,  at  D.'s  request,  held  and  managed  of  money  to  D.,  for  his  support,  was 

by  B.,  who  paid  D.  the  interest  and  immaterial, 

part    of    the     principal.      Upon     B.'s  3  See  c.  XVII,  post. 

death,   A.   advanced,   out   of   his   own  *  Perry  on  Trusts,  §  262,  and  cases 

funds,  money   for  the   support  of  D.  cited. 
Upon  a  motion  to  compel  A.  to  pay 
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therein  designated  "  executors  and  trustees,"  negatives  the  infer- 
ence of  an  intention  to  constitute  a  trust,  in  the  technical  sense 
of  that  word.^ 

§  321.  Letters  of  trusteeship  not  necessary — A  different  ques- 
tion arises  in  case  the  office  of  trustee  is  conferred  by  the  will 
upon  a  person  other  than  the  executor.  The  will  may  speciiically 
devise  or  bequeath  a  part  of  the  estate  to  one  person,  in  trust 
for  particular  objects,  and  confide  the  remainder  of  the  estate 
to  another,  as  executor,  for  general  administration;  or  it  may 
confide  the  whole  estate  to  the  executor,  to  collect  the  same,  and, 
after  paying  debts  and  legacies,  to  hand  over  the  residuum  or  a 
part  of  it,  to  another  person,  in  trust,  to  invest  and  manage.  In 
the  latter  case,  the  trustee  does  not  require,  as  evidence  of  his 
authority  to  receive  it,  any  formal  grant  of  letters  by  the  surro- 
gate. "The  executor,  before  paying  over  the  fund,  will,  for  his 
own  protection,  see  to  it  that  the  trustee  is  competent  and  quali- 
fied to  accept  the  trust.  Having  once  accepted  it,  he  thenceforth 
becomes  subject  to  the  direction  and  control  of  the  Surrogate's 
Court,  and  may  be  required,  in  a  proper  case,  to  furnish  security 
and  to  render  an  account  of  his  proceedings  as  trustee.  The  stat- 
ute nowhere  confers  upon  Surrogates'  Courts  any  authority  to 
issue  letters  to  a  testamentary  trustee,  nor  to  appoint  such  a 
trustee,  except  in  the  cases  of  the  resignation,  renunciation,  death, 
lunacy,  or  removal  of  a  testamentary  trustee.  They  may,  in  such 
cases,  "  appoint  his  successor."  ®  Prior  to  1903,  there  was  no 
authority  for  the  appointment  of  a  successor  to  any  one  who  had 
not  once  been  trustee,  and,  as  such,  had  died,  resigned,  or  been 
removed.  In  that  year  the  power  of  the  surrogate  was  extended 
so  as  to  permit  him  to  appoint  the  successor  of  a  sole  trustee  (and 
upon  certain  conditions,  of  one  of  two  or  more  trustees)  who  has 
died  or  renounced  prior  to  the  probate  of  the  will.^  We  believe 
there  is  no  precedent  of  any  proceeding  in  the  Surrogate's  Court, 
similar  to  those  in  the  case  of  executors,  to  compel  a  person,  named 
'trustee  in  a  will,  to  appear  and  qualify  within  a  time  stated,  or 

5  Bacon  v.  Bacon,  4  Dem.  5.  §  2818,  the  Supreme  Court  and  Surro- 

6  Co.  Civ.  Proc,  §  2818.  See  §  454,  gates'  Courts  have  concurrent  jurisdic- 
post.  As  to  appointment  of  a  sue-  tion  over  the  appointment  of  a  suc- 
cessor to  a  deceased  sole  trustee  of  an  cessor  to  a  deceased  sole  testamentary 

•express  trust,  see  L.  1882,  c.  185;  now  trustee.     (Matter  of  Valentine,  3  Dem. 

incorporated  in  Cons.  L.   1909,  e.  45,  563;   Matter  of  Chase,  40  Misc.   616; 

§    20.      See   also   Matter   of   Clark,   5  83  N.  Y.  Supp.  62.) 

Eedf.  466;  Matter  of  Post,  30  St.  Rep.  7  Co.  Civ.  Proc,  §  2818,  as  amended 

217.     Under   L.    1882,   c.   185,   and  L.  by  L.  1903,  c.  370. 
1884,  c.  408,  re-enacting  Co.  Civ.  Proc, 
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be  superseded.      The  remedy  of  the  cestui  que  trust,  in  such  a 
case,  is  in  the  law  courts.^ 

§  322.  On  appointing  a  successor. —  The  decree  appointing  the 
successor  to  carry  out  the  unexecuted  trusts  of  the  will  is,  of 
itself,  a  sufficient  warrant  of  authority  to  the  trustee  to  act,  and 
vests  the  trust  estate  in  him,  without  the  issue  of  formal  letters, 
which  are  merely  evidence  of  his  authority,  and  not  the  source 
of  it.  Without  doubt,  however,  the  surrogate  may,  and  in  some 
cases  it  may  be  desirable  that  he  should,  upon  application,  issue 
formal  letters  to  the  successor  thus  appointed,  upon  his  acceptance 
of  the  appointment,  and  qualifying.  A  bond  may  be  required  of 
such  appointee  in  cases  where  an  executor  would  be  required  to 
furnish  security;®  and  he  may  be  required  to  subscribe  and  file 
an  oath  of  office,  although  the  statute  is  silent  on  the  subject. 

TITLE  SIXTH. 

FOECE  AND  EFFECT  OF  LETTEES. 

§  323.  Reckoning  time  upon  successive  letters ^Where  it  is  pre- 
scribed that  any  act,  with  respect  to  the  estate  of  a  decedent, 
must  or  may  be  done  within  a  specified  time  after  letters  are 
issued,  and  successive  or  supplementary  letters  are  issued  upon 
the  same  estate,  the  time  so  specified  must  be  reckoned  from 
the  issuing  of  the  first  letters,  except  in  a  case  where  it  is  other- 
wise specially  prescribed  by  law;  or  where  the  first  or  any  sub- 
sequent letters  are  revoked,  under  section  2684  of  the  Code,  or 
by  reason  of  the  want  of  power  in  the  Surrogate's  Court  to  issue 
them  for  any  cause.^" 

§  324.  Priority  among  different  letters — The  person  or  persons 
to  whom  letters  testamentary,  or  letters  of  administration,  are 
first  issued,  have  sole  and  exclusive  authority,  as  executors  or 
administrators,  pursuant  to  the  letters,  until  the  letters  are  regu- 
larly revoked.  They  are  entitled  to  demand  and  recover  from 
any  person,  to  whom  letters  upon  the  same  estate  are  afterward 
issued  by  any  other  Surrogate's  Court,  the  decedent's  property 
in  his  hands.  But  the  acts  of  a  person,  to  whom  letters  were 
afterward  issued,  done  in  good  faith,  before  notice  of  the  letters 

SHaendle  v.  Stewart,  84  App.  Div.  proceedings  for  the  removal  of  a  tea- 

274;  82  N.  Y.  Supp.  823.  tamentary     trustee     are     detailed     in 

9  Co.  Civ.  Proc,  §  2815;   Matter  of  c.  XIV,  tit.  4,  post. 
Burke,  1  St.  Rep.  316;  Matter  of  Sis-        10  Co.  Civ.  Proc,  §  2593.    See  Slocum 

tare,  N.  Y.  Law  J.,  Oct.  25,  1890.     The  v.  English,  62  N.  Y.  494. 


297  Letteks  Testamentaey.  §  325. 

first  issued,  are  valid;  and  an  action  or  special  proceeding,  com- 
menced by  him,  may  be  continued  by  and  in  the  name  of  the 
person  or  persons  to  whom  the  letters  were  first  issued.  ^^ 

§  325.  Effect  of  letters  as  evidence —  The  subject  of  the  con- 
clusive effect  of  a  judicial  determination  of  a  Surrogate's  Court, 
in  matters  of  probate  and  administration,  has  already  been  dis- 
cussed.^^ In  regard  to  the  effect  of  the  letters,  as  evidence  of  the 
authority  of  those  to  whom  they  are  issued,  the  statute  declares 
that,  except  in  the  case  of  different  letters,  as  above  provided 
for,  letters  testamentary  are,  like  letters  of  administration,  and 
letters  of  guardianship,  when  granted  by  a  court  or  officer  having 
jurisdiction  to  grant  them,  "  conclusive  evidence  of  the  authority 
of  the  persons  to  whom  they  are  granted,  until  the  decree  granting 
them  is  reversed  upon  appeal,  or  the  letters  are  revoked."  ^^ 

11  Co.  Civ.  Proc,  §  2592.  Sullivan  v.  Tioga  E.  R.  Co.,  7  St.  Rep. 

12  See  ante,  §  247  et  seq.  627  ;  12  Civ.  Proc.  Rep.  301.     The  con- 

13  Co.  Civ.  Proc,  §  2591;  Abbott  v.  elusive  effect  of  the  letters  is  not  over- 
Curran,  98  N.  Y.  665 ;  Lombard  v.  come  by  the  fact  that  the  petition  upon 
Columbia  Steam  Nav.  Co.,  84  id.  48;  which  they  were  granted  was  unveri- 
Crozier  v.  Cornell  Steamboat  Co.,  27  fied.  (Shaw  v.  N.  Y.  Central  E.  Co., 
Hun,  215;  Brown  v.  Landon,  30  id.  57;  101  App.  Div.  246.) 


CHAPTER  X. 

ADMINISTRATION  WITH  THE  WILL  ANNEXED. 

§  326.  In  general —  In  the  preceding  chapter,  we  considered 
the  ease  of  a  decedent  leaving  a  will  which  authorizes  the  selection 
of,  or  nominates,  as  executor,  a  person  who  is  competent  and 
willing  to  serve,  and  does  serve,  in  that  capacity.  But  cases 
may  arise  where  the  will  fails  to  appoint  an  executor,  or  where 
the  appointment  fails  to  take  effect,  or  where  the  executorship 
becomes  vacant  before  the  personal  estate  of  the  testator  is  com- 
pletely administered.  The  administration  of  .the  estate,  under 
the  directions  of  the  will,  is  not  affected  by  the  omission  to  appoint 
an  executor,  or  by  the  failure  of  the  appointment  to  take  effect,^ 
or  by  the  office  of  executor  becoming  vacant.^  In  such  a  case,  how- 
ever, it  becomes  necessary  for  the  surrogate  to  appoint  a  suitable 
person  to  perform  the  will  of  the  testator,  so  far  as  it  properly 
can  be  done  by  one  to  whom  he  has  not  confided  the  trust.  The 
person  so  appointed  receives  letters  of  administration  with  the 
will  annexed,^  and  thereupon  proceeds  to  administer  the  personal 
estate.     Administration  with  the  will  annexed  is  frequently  dis- 

1  In  each  case  the  deceased,  in  the  appointed  is  the  successor  in  interest 
language  of  the  books,  is  said  to  die  of  the  surviving  executor;  and  has, 
quasi  intestatus  (Wms.  on  Exrs.  461),  subject  to  the  direction  of  the  court, 
but  that  phrase  does  not  imply  that  the  like  power  as  an  administrator 
the  testator  did  not  make  a  valid  dis-  with    the    will    annexed.       (Co.    Civ. 

'position  of  all  his  property.    The  tech-  Proc,   §    1869,   as   amended   1895;    re- 

nical   distinction   between   a  will   and  vising  L.  1863,  c.  466,  §  I.) 

a  testament  was  that  the  appointment  The    original    act   was   held   not   to 

of    an   executor   was   essential   to   the  supersede  the   power   or    duty   of   the 

latter,  and  it  was  anciently  even  held  surrogate  to  appoint  an  administrator 

that,  without  the  appointment  of   an  with  the  will  annexed,  even  after  the 

executor,   a  will   was   void.      (lb.)  appointment,   by   the   Supreme   Court, 

2  Where  the  estate  of  a  decedent  has  of  a  receiver  of  the  same  estate.  (De 
been  brought  under  the  jurisdiction  of  Pau's  Estate,  1  Tuck.  290.) 

the  Supreme  Court,  by  an  action  for        3  Where  an  administrator  of  the  es- 

partition    or   distribution,   or   for   the  tate  of  an  intestate  dies  before  he  has 

construction    or    establishment    of    a  administered  all  the  effects,  the  grant 

will,  the  court  may,  upon  the  death  of  of  letters  is  entitled  "  administration 

the  sole  surviving  executor,  appoint  a  de   honis  non," —  i.   e.,  administration 

receiver    of    the    estate,    pending    the  of  the  goods,  etc.,  left  unadministered. 

action,     upon    such    terms     and    con-  This  phrase  should  not  be  used  with 

ditions,   and  upon  such  notice  to  the  respect  to  a  person  appointed  to  suc- 

parties  interested,  as  the  court  directs,  ceed.  either  an  executor,  or  an  admin- 

and  upon  such  security,  if  any,  as  to  istrator    with    the    will    annexed,    as 

the  court  seems  proper.     For  the  pur-  the  latter  term  is  the  proper  appella- 

pose  of  carrying  into  effect  the  judg-  tion  of  such  an  officer.     (See  Co.  Civ. 

ment  and   orders  of  the  court,  in  re-  Proc,  §  2643.) 
lation    to    the    estate,    a    receiver    so 

[298] 
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tinguished,  in  the  statutes,  from  an  ordinary  administration  in 
case  of  intestacy ;  but  the  term  "  administrator,"  when  used  in  the 
statute,  unless  a  different  meaning  is  expressly  or  impliedly  indi- 
cated, is  to  be  considered  as  including  an  administrator  with  the 
will  annexed,  especially  where  this  construction  is  necessary  to 
secure  the  control  of  the  surrogate,  and  the  just  and  proper  respon- 
sibility of  the  administrator.*  For  this  purpose,  he  has  the  ordi- 
nary powers  of  an  administrator  appointed  in  a  case  of  intestacy, 
so  far  as  they  do  not  conflict  with  the  directions  of  the  will ;  but 
he  does  not,  by  his  appointment,  acquire,  in  every  instance,  the 
rights  and  powers  conferred  by  the  will  on  the  person  who  is 
nominated,  or  whose  selection  is  authorized  thereby.^ 

§  327.  When  letters  are  issuable —  The  eases  in  which  the  sur- 
rogate has  power  to  appoint  an  administrator  with  the  will  an- 
nexed are  specified  in  the  Code.  He  is  authorized,  and,  upon 
proper  application,  is  required,  to  make  such  an  appointment,  if 
no  person  is  named  as  executor  in  the  will,  or  selected  by  virtue 
of  a  power  contained  therein;  or  if,  at  any  time,  by  reason  of 
death,®  incompetency  adjudged  by  the  surrogate,^  express  renun- 
ciation,*' or  renunciation  implied  from  failure  to  qualify,  or  to 

*Ea  p.  Brown,  2  Bradf.  22.  7  It  is  not  a  ground  for  application 
B  The  principal  distinction  is  in  re-  for  letters  c.  t.  a.  that  the  nominated 
gard  to  his  power  over  real  property,  executor  (to  whom  letters  had  not  yet 
which  is  explained  post,  §  335.  been  issued)  had  become  insane.  This 
6  Formerly  the  executor  of  a  de-  "  incompetency "  must  be  first  "  ad- 
ceased  executor  succeeded  to  his  duties,  judged  by  the  surrogate,"  before  he 
but  the  rule  was  changed  by  statute  will  entertain  the  application.  Tn 
(2  E.  S.  71,  §  17),  and  although  the  such  case  the  appropriate  practice  is 
section  cited  was  repealed  in  1880  that  provided  by  Co.  Civ.  Proc,  §  2642 
(L.  1880,  u.  245,  §  1,  subd.  2),  with-  (§  298,  ante).  (Matter  of  Van  Pelt, 
out  a  formal  substitute,  its  policy  is  N.  Y.  Law  J.,  Mar.  28,  1890.) 
continued  by  Co.  Civ.  Proc,  §  2643.  8  For  the  mode  of  express  renuncia- 
See  Matter  of  Collyer,  124  App.' Div.  tion,  see  Co.  Civ.  Proc,  §  2639;  ante, 
16.  "  The  designation  in  the  will  of  §  296.  Where  a  sister  of  the  testator 
the  deceased  executrix  of  two  of  the  renounced  her  prior  right  to  letters  on 
respondents  as  her  successors  in  office  the  application  of  the  son  of  testator's 
would  not,  even  if  her  will  was  ad-  brother,  but  intervened  in  a  proceed- 
mitted  to  probate,  be  operative,  as  the  ing  to  revoke  letters  issued  to  him, — 
power  to  make  it  appertained  solely  Held,  that  the  renunciation,  not  being 
to  the  office  of  the  executrix,  and  she,  general,  could  be  retracted,  and  that 
having  ceased  to  be  such  previously  she  was  entitled  to  letters.  (Matter  of 
to  her  death,  her  fight  to  select  her  Haug,  29  Misc.  36.)  Bui  a  retraction 
successor  then  terminated."  (Per  of  the  renunciation  cannot  be  made 
Ransom,  S.,  in  Matter  of  Pinckney,  without  permission  of  the  surrogate. 
N.  Y.  Law  J.,  Oct.  23,  1890.)  Upon  (Matter  of  Clute,  37  Misc.  710;  76 
the  death  of  an  executrix,  who  was  N.  Y.  Supp.  456.)  In  that  case  the 
given  a  life  estate  with  a  power  of  sole  legatee,  executing  the  renuncia- 
appointment,  letters  of  administra-  tion,  had  assigned  his  entire  interest 
tion  e.  t.  a.,  should  be  granted  upon  in  the  estate, 
so  much  of  the  estate  as  the  life- 
tenant  failed  to  dispose  of.  (Matter 
of  Pierson,  58  Misc.  94.) 
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expressly  renounce,®  or  revocation  of  letters/"  there  is  no  execu- 
tor, or  administrator  with  the  will  annexed,  qualified  to  act.^^ 

§  328.  Who  are  entitled  to  letters. —  Under  the  Eevised  Stat- 
utes there  was  room  for  doubt,  and  a  conflict  of  authority  existed, 
as  to  who  were  entitled  to  letters  of  administration  with  the 
will  annexed,  owing  chiefly  to  the  fact  that  a  rule  was  deducible 
only  from  several  distinct  provisions,  whose  relations  to  each 
other  were  obscure.^  These  statutes  also  excluded  heirs  and 
devisees  from  the  list  of  persons  capable  of  receiving  such  letters, 
and  made  no  provision  for  the  contingency  of  a  refusal  to  accept 
the  letters,  on  the  part  of  all  the  qualified  persons  entitled ;  while 
the  reference,  in  one  of  the  sections  cited,  to  the  "  regulations 
and  restrictions  "  applicable  to  "  letters  of  administration  in  case 
of  intestacy"  rendered  it  necessary  to  examine  and  apply  the 
statutory  rules  upon  that  subject.'^  These  regulations  and  re- 
strictions are  no  longer  applicable  in  granting  letters  of  adminis- 
tration with  the  will  annexed,  e.  g.,  the  preference  given  to  males 
over  females.-^*  These  defects  are  remedied,  and  the  omissions 
supplied,  by  the  Code  of  Civil  Procedure,  which  establishes  a 
uniform  and  explicit  rule  for  all  cases,  and  directs^"  that  when 
letters  of  administration  with  the  will  annexed  are  granted,  they 
must  be  issued  to  the  following  persons,  in  the  order  of  priority 
indicated :  1.  To  one  or  more  of  the  residuary  legatees,  who  are 
qualified  to  act  as  administrators.-'®    If  any  one  of  such  legatees 

9  See,    as    to    implied    renunciation,  Redf.  254 ;  Ex  p.  Brown,  2  Bradf.  22 ; 

Co.  Civ.  Proc,  §  2642;  ante,  §  298.  Bradley  v.  Bradley,  3  Redf.  512;  Spin- 

19  For     the     various     grounds    and  ning's  Estate,  1  Tuck.  78. 

modes  of   revocation  of   letters  testa-  13  2  R.  S.  71,   §   14. 

mentary,  see  c.  XIV,  post.  l*  Matter   of   Wood,  27   Abb.  N.   C. 

11  Co.  Civ.  Proc,  §  2643.    The  death  329 ;   17  N.  Y.  Supp.  354. 
may  occur  before  letters  testamentary  15  Co.  Civ.  Proc,   §  2643. 

issue,  or  afterward,  and  before  the  leJIatter  of  Manley,  12  Misc.  472; 
estate  is  completely  administered.  The  34  N.  Y.  Supp.  258.  The  residuary 
incompetency  of  the  executor  may  pre-  legatee,  it  is  said,  is  the  testator's 
vent  the  issue  of  such  letters,  or  oc-  choice;  he  is  the  next  person  in  his 
casion  their  revocation.  See  Co.  Civ.  election  to  the  executor.  (Atkinson  v. 
Proc,  §§  2636,  2685.  The  revocation  Barnard,  2  Phillim.  318.)  A  residuary 
of  letters  may  follow  the  acceptance  legatee  is  entitled,  although  there  is 
of  the  executor's  resignation  (Id.,  no  present  prospect  of  any  residue 
§  2639),  or  be  for  cause.  But  in  case  (Wms.  on  Exrs.  464),  and  though  he 
of  the  resignation  of  an  executor  and  is  only  residuary  legatee  in  trust, 
trustee,  where  the  amount  of  the  re-  (Tb.)  The  English  rule  is  that  where 
siduary  estate  has  been  fixed  for  the  a  residuary  legatee  survives  the  testa- 
purposes  of  the  trust,  an  administra-  tor,  and  has  a  beneficial  interest,  hi* 
tor  c.  t.  a.  should  not  be  appointed,  representative  has  the  same  right  to 
(Matter  of  Curtiss,  15  Misc.  545;  37  letters  as  the  residuary  legatee  him- 
N.  Y.  Supp.  586.)  self,  in  preference  to  next  of  kin.    (Id. 

12  2  R.  S.  71,  §§  14,  17;  id.  75,  §  29;  465.)     And  the  same  rule  now  obtains, 
id.  78,  §  45.     See  Matter  of  Ward,  1  in  this  State  since   the  enactment  of 
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who  would  otherwise  be  so  entitled  is  a  minor,  administration 
shall  be  granted  to  his  guardian,  if  competent.  2.  If  there  is  no 
such  residuary  legatee,  or  guardian,  or  none  who  will  accept,  then 
to  one  or  more  of  the  principal  or  specified  legatees  so  qualified.^'^ 
If  any  one  of  such  legatees  who  would  be  otherwise  so  entitled 
is  a  minor,  administration  shall  be  granted  to  his  guardian,  if 
competent.  3.  If  there  is  no  such  legatee,  or  guardian,  or  none 
who  will  accept,  then  to  the  husband  or  wife,^*  or  to  one  or  more 
of  the  next  of  kin,  or  to  one  or  more  of  the  heirs  or  devisees,  so 
qualified.^®  4.  If  there  is  no  qualified  person,  entitled  under  the 
foregoing  subdivisions,  who  will  accept,  then  to  one  or  more  of 

§  26()0.  subd.  9,  which  must  be  read 
in  connection  with  §  2643  (Matter  of 
Goggin,  43  Misc.  233).  For  the 
former  rule  to  the  contrary,  see 
Kircheis  v.  Scheig,  3  Eedf.  277;  Mat- 
ter of  Thompson,  33  Barb.  334; 
aff'd,  28  How.  Pr.  581.  The  ex- 
ecutor of  a  sole  legatee  has,  how- 
ever, a  right  to  receive  letters  as 
against  the  son  of  a  brother  of  the 
testator  who  died  afteT  the  testator, 
since  the  son  is  not  entitled  in  his 
own  right  to  share  in  the  nnbe- 
queathed  residue  of  the  estate.  (Mat- 
ter of  Haug,  29  Misc.  36.)  Where  a 
testator's  residuary  estate  is  held  in 
trust,  it  has  been  said  that  the  bene- 
ficiary of  the  trust  is  entitled  to  let- 
ters in  preference  to  the  trustee. 
(Matter  of  Eoux,  5  Dem.  523.)  But 
in  Matter  of  Ferguson  (41  Misc.  465; 
84  K  Y.  Supp.  1102),  it  was  held 
that  such  beneficiary  is  not  entitled 
to  a  preference,  as  he  is  not  a  "  lega- 
tee "  within  the  meaning  of  the  sec- 
tion. See  Matter  of  Drowne,  18  St. 
Eep.  981.  Even  before  the  amendment 
of  1901  the  right  of  the  guardian  of 
an  infant  residuary  legatee  to  prefer- 
ence in  granting  letters,  was  sustained, 
(flatter  of  Lasak,  30  St.  Eep.  356; 
8  X.  y.  Supp.  740.)  And  see  Matter 
of  Tyler,  19  St.  Rep.  897;  Blanck  v. 
Morrison,  4  Dem.  297. 

A  person  not  mentioned  by  name 
in  a  will,  but  who  is  entitled  to  take 
under  it  as  "  heir  "  and  "  issue  "  of  a 
person  named  as  legatee,  is  a  "  princi- 
pal or  specific  legatee,"  and  is  equally 
entitled  to  apply  for  letters  of  admin- 
istration with  the  will  annexed, —  as 
a  person  whom  the  will  designated  by 
name  as  a  legatee.  (Matter  of  Wood, 
27  Abb.  N.  C.  329.) 

IT  In  England,  the  next  of  kin  are 
entitled,  next  after  a  residuary  lega- 
tee, to  letters  with  the  will  annexed; 


and  if  the  next  of  kin  decline,  letters 
will  issue  to  a  legatee  or  a  creditor, 
but  on  notice  to  the  next  of  kin.  The 
word  "  principal  "  in  this  clause  has 
the  force  and  eflfect  of  the  word  "  gen- 
eral," and  is  meant  to  be  descriptive 
of  all  legatees  who  are  neither  specific 
nor  residuary.  (Quintard  v.  Morgan, 
4  Dem.  168.)  A  general  legatee  is 
entitled  to  preference  in  the  issue  of 
letters,  over  a  trust  company,  guard- 
ian of  an  infant  legatee  who  is  the 
only  next  of  kin  of  the  testator. 
(Matter  of  Milhau,  28  Misc.  366;  59 
N.   y.  Supp.   910.) 

For  a  case  of  an  application  by  one 
claiming  under  a  void  devise,  see  Mat- 
ter of  Owens,  24  Civ.  Proc.  Rep.  256; 
33  N.  y.  Supp.  422. 

18  Upon  the  death  of  a  sole  executor, 
the  residuary  legatee  is  first  entitled 
to  letters,  as  against  the  widow  of  the 
decedent,  in  like  manner  as  if  the  ex- 
ecutor has  renounced  or  neglected  to 
fjualify.  (Bradley  v.  Bradley,  3  Redf. 
512.)  ■ 

19  Where  there  were  neither  residu- 
ary, principal,  nor  specific  legatees  of 
■a  testatrix,  who  could  receive  letters 
testamentary  and  accept  administra- 
tion with  the  will  annexed,  and  sisters 
of  the  half  blood,  who  were  not  benefi- 
ciaries under  the  will,  were  the  only 
next  of  kin, —  Held,  that  the  issue  of 
letters  to  one  of  them  was  proper,  and 
that  they  could  not  be  revoked  on  the 
petition  of  one  who  claimed  as  the 
principal  beneficiary  under  the  will  of 
the  sole  legatee  of  the  testatrix.  (Kir- 
cheis V.  Scheig,  3  Redf.  277.) 

A  brother  of  the  testator  is  to  be 
preferred  to  the  administrator  c.  t.  a. 
of  the  sole  legatee,  who  was  named 
sole  executor  and  who  died  after  tes- 
tator and  before  probate.  (Matter  of 
Brown,  33  St.  Eep.  582;  11  N.  Y. 
Supp.  785.) 
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the  creditors  who  are  so  qualified;  except  that,  in  the  counties  of 
New  York  and  Kings,  the  public  administrator  has  preference, 
after  the  next  of  kin,  over  creditors  and  all  other  persons.^** 
5.  If  there  is  no  qualified  creditor  who  will  accept,  then  to  any 
proper  person  designated  by  the  surrogate.^^ 

§  329.  Priority  among  applicants  of  the  same  class The  pri- 
ority of  right  to  letters  of  administration  with  the  will  annexed 
in  favor  of  those  in  one  of  the  classes  enumerated  in  the  statute 
over  those  in  a  subsequent  class,  is  absolute  and  controlling  upon 
the  court.^^  But  where  a  number  of  applicants  all  come  within 
the  same  class,  the  surrogate  in  his  discretion  will  select  from 
their  number,  having  regard  to  the  nature  of  their  respective 
interests.^^  The  statute  makes  no  discrimination  between  males 
and  females,  although,  it  seems,  the  court  would,  other  things 
being  equal,  prefer  a  male,  in  the  case  of  opposing  claimsi.^*  The 
preference  arising  from  nearness  of  kin  is  not  absolute,  but  only 
controlling  when  other  things  are  equal.  The  surrogate  may  select 
one  more  remote  of  kin,  where  those  asking  his  appointment  have 
interests  in  the  estate  more  needing  protection,  or  where  he  appears 
to  be  better  fitted  to  properly  adminis'ter  the  estate.^^  As  between 
creditors,  the  first  one  applying  has  priority.  It  is  reasonable  to 
suppose  that  in  a  case  where  the  surrogate  is  called  upon  to  desig- 
nate "  a  proper  person,"  under  the  above  fifth  subdivision,  he 
would  be  likely  to  designate  the  public  administrator  or  the  county 
treasurer,  as  the  case  may  be.  In  selecting  an  administrator  with 
the  will  annexed  from  among  several  persons  having  equal  rights, 
the  surrogate  may  consider  the  testator's  preference,  expressed 
in  his  lifetime,  as  to  one  of  the  persons  applying  having  the  man- 
agement of  his  estate.^® 

20  This  last  clause  was  added  in  22  Matter  of  Davis,  48  Misc.  489. 
1881,  thus  restoring  the  old  statute.  23  Matter  of  Beakea,  5  Dem.  128,  cit- 
Bj'  a  rule  of  the  English  Probate  ing  Cottle  v.  Vanderheyden,  11  Abb. 
Court,  no  person  who  renounces  pro-  (N.  S.)  17;  Estate  of  Morgan,  8  Civ. 
bate  of  a  will  is  to  be  allowed  to  take  Proc.  Rep.  77;  Hulse  v.  Reeves,  3 
representation  in  another  character —  Dem.  486. 

such  as  letters  of  administration  with  24  Matter  of  Wood,  17  N.  Y.  Supp. 

the  will  annexed.     This  rule  was  fol-  354;   27  Abb.  N.  C.  329. 

lowed   in   Matter   of   Suarez,    3   Dem.  25  Matter    of   Davis,    48    Misc.    489. 

164.  See  Matter  of  Goggin,  43  Misc.  233; 

21  In  Matter  of  Clute  (37  Misc.  710;  Matter  of  Haug,  29  Misc.  36. 

76  N.  Y.  Supp.  456),  the  assignee  of  26  Matter  of  Powell,  5  Dem.  281; 
a  sole  legatee  was  appointed,  the  next  citing  Quintard  v.  Morgan,  4  Dem. 
of  kin  consenting.  168;  Underhill  v.  Dennis,  9  Paige,  203; 

As  to  appointment  ot  banking  cor-    Cozine  v.  Horn,  1  Bradf.  143. 
porations,  see  L.  1900,  c.  552;  L.  1908, 
c.   184;    Cons.   L.    1909,   c.   10,   §    186, 
subds.  7,  10.  §§  187,  189. 
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§  330.  Application  for  letters  generally —  The  application  must, 
of  course,  be  made  to  the  surrogate  of  the  proper  county, —  that 
is,  the  surrogate  who,  by  the  provisions  of  the  Code,  has  juris- 
diction over  the  estate  of  the  decedent.^^  Ordinarily  the  appli- 
cant will  be  the  person  claiming  to  be  entitled  to  the  letters,  and 
one  of  the  few  sections  of  the  Code  especially  applicable  to  such 
letters  was  evidently  framed  upon  that  presumption.^^  But  the 
right  to  make  the  application  is  not  limited  to  such  persons,  and 
any  creditor  or  other  person  interested  in  the  estate  may  apply. "^ 
Provision  has  also  been  made  for  an  application  by  a  person 
"  having  a  lien  upon  any  real  property  upon  which  the  decedent's 
estate  has  a  lien,"  ^°  but  in  such  case,  the  petitioner  should  apply 
for  the  issue  of  letters  to  some  person  having  a  right  thereto,  as 
provided  by  the  statute. 

§  331.  Where  the  applicant  has  not  a  prior  right  to  letters. —  In 
that  event  he  should  apply,  as  in  the  case  of  a  petition  for  letters 

2T  See,  on  this  point,  Co.  Civ.  Proc.,  has  barred  the  remedy  to  recover  the 
§  24.70.  Hence  it  must  appear  that  alleged  unadmiuistered  assets,  or 
decedent  was  an  inhabitant  of  the  whether  the  proposed  administrator 
county  at,  or  immediately  before,  his  with  the  will  annexed  would  have  any 
death.  Letters  will  not  be  granted  on  legal  or  equitable  cause  of  action  for 
the  sole  allegation  that  testator  died  the  benefit  of  the  estate;  such  ques- 
within  the  county,  leaving  assets  tions  being  properly  raised,  if  at  all, 
therein,  it  not  appearing  whether  he  only  in  subsequent  proceedings.  (lb.) 
was,  or  Avas  not  a  noninhabitant  Where  on  a  petition  by  a  creditor  for 
of  tlie  State.  (Van  Giesen  v.  Bridg-  letters  of  administration  with  the  will 
ford,  18  Hun,  73.)  See  also  this  annexed,  the  answering  afiidavits  deny 
case  on  appeal,  83  N.  Y.  348,  where  that  there  are  any  unadministered  as- 
it  was  held  that  where  there  are  sets  and  that  the  petitioner  is  a  cred- 
no  assets,  or  tlie  presumption  arises  itor  entitled  to  bring  the  proceeding, 
from  lapse  of  time  that  there  are  no  the  surrogate  should  not  accept  the 
assets  of  the  testator  in  existence,  allegations  of  the  petition  as  true, 
which  can  be  identified  and  reached  by  but  should  take  proof  of  the  facts 
the  administrator,  and  there  is  no  and  base  his  decision  upon  findings, 
claim  in  respect  to  them  which  can  be  Letters  of  administration  with-  the 
enforced,  and  no  other  reason  appears,  will  annexed  should  not  be  granted, 
the  granting  of  letters  cannot  be  ^especially  after  a  great  lapse  of  time, 
claimed  as  a  matter  of  right.  Where  unless  there  are  unadministered  as- 
the  application  is  made  upon  the  sets.  (Matter  of  Bedford,  130  App. 
ground  that  the  olTice  of  executor,  etc.,  Div.  642.) 
is  vacant,  leaving  assets  of  the  testa-  2S  Co.  Civ.  Proc,  §  2644. 
tor  unadministered,  prima  facie  evU  29  Co.  Civ.  Proc,  §  2643.  The  half- 
dence  that  there  are  such  assets  is  sister  of  a  decedent,  who  would  be  en- 
sufficient;  and  a  general  allegation  titled  to  a  distributive  share  in  her 
that  the  executor  named  in  the  will  estate  in  the  absence  of  a  will,  is  a 
died  leaving  certain  assets  unadminis-  person  interested  in  her  estate  within 
tered,  followed  by  a  statement  of  the  the  meaning  of  the  section,  although 
value  thereof,  confers  jurisdiction,  she  talces  nothing  under  the  terms  of 
(Pumpelly  v.  Tinkham,  23  Barb.  321.)  the  will.     (Matter  of  Brown,  60  Misc. 

The   surrogate   cannot,    on   such   an  628.) 
application,     determine    the     question        30  Co.  Civ.  Proc,  §  2643. 
whether    the    Statute    of    Limitations 
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of  administration  in  intestacy,  for  letters  to  issue  "  either  to  him 
or  to  such  other  person  or  persons  having  a  prior  right,  as  may 
be  entitled  thereto,  or  in  the  alternative,"  at  his  election,^^  and 
for  a  citation  to  those  having  a  prior  right,  to  show  cause  against 
such  appointment.  The  application  must  be  made  by  petition, 
unless  a  written  renunciation  of  every  person  having  such  a  prior 
right  is  filed  with  the  surrogate,  and  the  execution  thereof  is 
proved  to  his  satisfaction  f^  and  the  petition  must  show  what  rela- 
tion the  person  nominated  bears  to  the  estate,  and  whether  there 
are  any  persons  entitled  to  letters  as  of  prior  right  who  have  not 
renounced.^^  The  citation  to  show  cause  must  be  addressed  to,  and 
served  upon  the  last  mentioned  class  of  persons.^*  The  proceedings 
thereupon  are  the  same  as  upon  application  for  administration 
upon  an  intestate's  estate.  In  every  other  case,  the  surrogate  must 
issue  the  letters,  u-pon  the  application  of  the  creditor  or  person 
interested,  or  a  person  having  a  lien  upon  any  real  property  upon 
which  the  decedent's  estate  has  a  lien,  and  upon  such  notice  to 
the  other  creditors  and  persons  interested  in  the  estate  as  the  sur- 
rogate deems  proper.^"  It  is  not  customary,  to  require  notice,  where 
there  are  no  persons  entitled  to  priority  of  appointment;  e.  g., 
where  there  are  two  or  more  of  a  class  equally  entitled  to  letters, 
each  is  at  liberty  to  apply  without  notice  to  the  other. ^®  A 
competent  person,  although  not  entitled  to  letters,  may  be  joined 
with  the  person  so  entitled,  upon  the  latter's  consent,  in  the 
administration  with  the  will  annexed.^^ 

§  332.  Oath  and  bond — The  official  oath  or  affirmation  of  an 
administrator  with  the  will  annexed  must  be  filed  with  the  surro- 


31  Popham  V.  Spencer,  4  Eedf .  399.  ease  of  the  renunciation  or  death  of 
]n  that  case,  it  was  also  held  that  a  a  person  named  in  the  will  propounded 
petition  hy  an  executrix  of  an  execu-  for  probate,  the  practice  in  New  York 
tor  for  an  accounting,  under  section  county  is  to  proceed  with  the  proof 
2606  of  the  Code,  could  not  include  an  of  the  will  to  a  decree.  If  admitted  to 
application  under  section  2693,  for  the  probate,  a  new  proceeding  must  then 
appointment  of  an  administrator  with  be  instituted  for  letters  with  the  will 
the  will  annexed,  in  the  place  of  peti-  annexed. 

tioner's  testator.     The  proceedings   in  36  Matter  of  Wood,  17  N.  Y.  Supp. 

each  case  are  separate  and  distinct.  354;   27  Abb.   N.   C.  329.     The  appli- 

32  Co.  Civ.  Proc,  §  2644.  See  Batch-  cant  must  bring  himself  within  the 
elor  V.  Batchelor,  1  Dem.  209 ;  64  How.  terms  of  section  2643,  prescribing  the 
Pr.  350.  As  to  proof  of  renunciation  order  of  priority  among  the  persons 
by  subscribing  witnesses,  see  Matter  entitled  to  such  letters.  (Matter  of 
of  Clute,  37  Misc.  586;  75  K  Y.  Supp.  Allen,  2  Dem.  203.)  See  Matter  of 
1059.  Drowne,  18  St.  Rep.  981. 

33  Matter  of  Sheldon,  118  App.  Div.  37Quintard  v.  Morgan,  4  Dem.  168; 
488.  Matter  of  Moehring,  24  Misc.  418;  53 

34  Batchelor  v.  Batchelor,  supra.  N.  Y.  Supp.  730. 

35  Co.   Civ.    Proc,    §    2643.     In   the 
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gate  before  letters  are  issued  to  him.  It  is  required  to  be  to 
the  same  effect,  and  may  be  taken  before  the  same  officers,  as 
that  of  an  executor,  or  an  administrator  in  case  of  intestacy.^^ 
His  official  bond  is  the  same,  and  is  governed  by  like  provisions 
as  that  required  by  law  of  an  administrator  upon  the  estate  of 
an  intestate ;  except  that  in  fixing  the  penalty,  the  surrogate  must 
take  into  consideration  the  value  of  the  real  property,  or  of  the 
proceeds  thereof,  which  may  come  to  the  hands  of  the  adminis- 
trator, by  virtue  of  any  provision  contained  in  the  will.^'' 

§  333.  letters  upon  proof  of  foreign  will —  The  term  "  foreign 
will "  is  manifestly  ambiguous.  Certain  wills  which  may  with 
propriety  be  so  designated  are,  as  has  been  seen,  admissible  to 
probate  in  a  Surrogate's  Court  of  this  State ;  and  when  that  course 
is  pursued,  the  issue  of  letters  thereupon  is  governed  by  the  same 
rules  as  in  case  of  domestic  wills.*"  A  second  class  of  foreign 
wills,  relating  to  personal  property,  can  be  established  in  this 
State  only  by  means  of  a  judgment  rendered  in  a  civil  action, 
whereupon  letters  testamentary  or  of  administration  with  the  will 
annexed  may,  under  specified  conditions,  be  issued  from  a  Surro- 
gate's Court  of  this  State,  in  like  manner  and  with  like  effect  as 
upon  a  will  duly  proved  in  his  court.*'  In  respect  to  a  third 
description  of  foreign  wills,  also  relating  to  personal  property, 
which  includes  all  of  the  second  class,  and  certain  of  the  first 
class,  above  mentioned,  the  statute  contemplates  the  issue  of 
letters  from  a  Surrogate's  Court  of  this  State,  upon  proof  of  the 
foreign  probate,  without  probate  or  establishment  here.  In  such 
cases,  before  the  matter  was  regulated  by  statute,  it  was  the  usage, 

38  Co.  Civ.  Proc.j  §  2594.  are    to    be    construed    together,    as    if 

39  Co.  Civ.  Proe.,  §  2645.  It  is  not  enacted  simultaneously; — Held,  there - 
essential  to  the  validity  of  the  bond  fore,  that  an  administrator  with  the 
that  his  special  character  should  be  will  annexed  may  avail  himself  of  the 
recited  therein;  a  bond  in  the  ordinary  provisions  contained  in  thu  amendment 
form  required  of  general  administra-  of  1882,  upon  obtaining  the  consent  of 
tors  by  the  statute  is  suflBcient.  the  next  of  kin,  although  they  may 
(Casoni  v.  Jerome,  58  jST.  Y.  315.)  have  no  interest  in  the  decedent's  es- 
As  to  the  amount  of  penalty  required,  tate.  The  existing  statutory  rule  on 
see  Sutton  v.  Weeks,  5  Redf.  353;  1  this  subject  is  criticised  in  Curtis  v. 
Civ.  Proc.  Eep.  164;  Matter  of  Williams,  3  Dem.  63.  The  section 
>fesmith,  6  Dem.  333.  Section  2645,  2667  referred  to  is  now  section  2664. 
enacted    in    1880,    and    section    2667,  See  post,  c.  XV. 

which  was  enacted  in  the  same  year,  40  See   Co.    Civ.   Proc,   §   2611,  now 

and   prescribes    the   requisites    of    the  transferred   to   the    Decedent's   Estate 

bond  of  an  administrator  in  intestacy,  Law,  Cons.   L.   1909,  c.   18,   §§  23-25; 

which  was  amended  in  1882,  by  adding  Co.  Civ.  Proc,  §  2705,  added  by  Cons, 

a  provision  that,  "  in  cases  where  all  L.  1909,  c.  65.     See  also  §   140,  ante. 

the  next  of  kin  to  the  intestate  con-  41  Co.  Civ.  Proc.,  §§  186i,  1863.    See 

sent  thereto,"  the  penalty  of  the  bond  §   134,  ante. 
may  be  limited  in  a  manner  specified, 

20 
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when  letters  were  granted,  to  grant  them  to  the  attorney  in  fact 
of  the  foreign  executor,  if  he  applied  and  produced  a  power  of 
attorney  authorizing  him  to  receive  such  letters  on  behalf  of  the 
executor.  If  no  sufficient  application,  however,  was  made  by  such 
an  attorney,  the  court  would  grant  administration,  under  the 
statute,  to  the  legatees  or  to  other  persons  entitled.*^  That  subject 
is  now  fully  provided  for  by  the  Code,  as  noticed  in  a  previous 
chapter,  where  ancillary  letters  of  administration  with  the  will 
annexed  are  discussed  in  connection  with  ancillary  letters  testa- 
mentary.** As  a  general  rule  the  Surrogate's  Court  has  no  power 
to  issue  original  letters  of  administration  with  the  will  annexed 
upon  the  estate  of  a  decedent  whose  will  has  been  admitted  to 
probate  in  the  foreign  jurisdiction  of  another  State.  Its  power  in 
this  regard  is  limited  to  the  issue  of  ancillary  letters  only.**  A 
possible  exception  may  exist  in  the  case  of  the  will  of  a  citizen  of 
this  State  who  dies  while  a  resident  of  Great  Britain  or  its  de- 
pendencies, and  whose  will  has  been  admitted  to  probate  in  such 
foreign  jurisdiction;  for,  in  such  case,  the  surrogate  is  authorized 
to  issue  original  letters  testamentary.*^ 

§  334.  Duties  and  powers  under  letters. —  In  regard  to  the  gen- 
eral administration  of  the  personalty,  an  administrator  with  the 
will  annexed  has  the  same  powers  as  an  ordinary  administrator 
in  case  of  intestacy,  except  that  he  is  to  be  guided  by  the  will 
of  the  testator.  He  is  not  confined  to  the  property  disposed  of 
by  the  will,  but  it  is  his  duty  to  collect  and  administer  the  entire 
personal  estate  within  his  jurisdiction.*®  Where  he  is  appointed 
to  succeed  to  an  executor  who  has  received  letters,  but  has  died 
or  has  been  removed,  he  succeeds,  in  general,  to  the  powers  and 
to  the  duties  of  his  predecessor;  and  if  a  decree  has  previously 

42Texidor's    Estate,  2    Bradf.    105.        45  L.  1894,  c.  73J,  §  1,  re-enacted  by 

And    see   2   E.    S.   75,  §    31,   now   re-    Cons.  L.  1909,  c.  65,  as  §  2705  of  the 

pealed.  Code.     The   constriiction   of    this   sec- 

43  See  ante,  §  312.  tion  has  not  yet  been  passed  upon  by 

44  Baldwin   v.    Rice,  100   App.    Div.    the  courts.     See  §   141,  ante. 

241 ;  aflf'd,  183  N.  Y.  55.     See  Spratt       46  Sullivan  v.  Fcsdick,  10  Hun,  174. 

V.  Syms,  104  App.  Div.  232,  where  it  But  not  so  of  a  fund  given  in  trust, 

is  intimated  that  although  a  will  has  where  it  appears  that  its  management  • 

been   admitted  to   probate  in  another  was   intended   to   rest    upon   the    per- 

State,    and   remains   on   file   there,   it  sonal  discretion  of  the  deceased  execu- 

may  nevertheless,  be  proved  here  and  tor.       (Jewett   v.    Schmidt,    45    Misc. 

letters    of    administration,    o.    t.    a.,  471 ;   92  N".   Y.   Supp.   737 ;   aff'd,   108 

issued    thereon    if    a    commission    be  App.  Div.   322;    184  N.  Y.  608.)     See 

ordered,  and  the  will  produced  before  s.   c,  39   Misc.   502;    80   N.   Y.   Supp. 

it;    such  production  being  equivalent  352. 
to    produoting    the    will    before    the 
court. 
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been  obtained  against  his  predecessor  for  a  payment  due  from 
the  estate,  the  administrator  with  the  will  annexed  should  satisfy 
the  decree  by  payment,  and  the  surrogate  may  enforce  this  duty.*^ 
He  may  enforce,  also,  the  obligations  of  the  deceased,  and  of  his 
removed  predecessor  to  the  estate;  and  for  this  purpose  may 
compel  an  accounting;*®  and  may  maintain  an  action  for  an 
accounting  against  such  predecessor,  or  against  his  personal  repre- 
sentative after  his  death,  for  assets  left  unadministered  by  such 
predecessor.**  He  may  continue  an  action  for  a  specific  perform- 
ance of  a  contract  made  by  the  executor.^"  He  may  petition  for 
a  judicial  settlement  of  his  account  and  a  distribution  of  the 
estate  within  a  year  from  the  date  of  his  letters.^^ 

§  335.  Performing  the  will —  The  statute  provides,  that  "  where 
letters  of  administration  with  the  will  annexed  are  granted,  the 
will  of  the  deceased  shall  be  observed  and  performed;  and  the 
administrators  with  such  will  have  the  rights  and  powers,  and  are 
subject  to  the  same  duties,  as  if  they  had  been  named  executors 
in  the  will."  ^^     This  provision  has  been  the  subject  of  much 

47  Bowers  v.  Emerson,  14  Barb.  652.  Supp.     1023.)       See    also    Woodin    v. 

4S  ClapD    V.    Meserole,    1    Abb.    Ct.  Bagley,     13     Wend.     453 ;     Mount    v. 

App.  Dec'  362.  Mount,   68  App.   Div.    144 ;    74   N.   Y. 

49  Matter  of  Richmond,  63  App.  Div.  Supp.  148. 
488;  Walton  v.  Walton,  4  Abb.  Ct.  An  administrator  is  not  entitled  to 
App.  Dec.  512.  An  administrator  with  recover  assets  from  the  personal  rep- 
the  will  annexed,  appointed  in  this  resentatives  of  the  deceased  executor 
State,  cannot  maintain  an  action  and  residuary  legatee  under  the  will  of 
against  the  agent  of  the  deceased  ex-  his  decedent  where  the  legacies  given 
ecutor,  to  compel  him  to  account  for  by  such  will  are  fully  secured  and  it 
money  collected  as  rents  of  lands  in  is  not  shown  that  there  are  unpaid 
another  State,  nor  for  money  collected  creditors  or  unpaid  expenses  of  ad- 
as  rents  of  lands  in  this  State,  in  re-  ministration.  (Toeh  v.  Toch,  81  Hun, 
spect  of  which  there  is  a  devise  in  410;  30  N.  Y.  Supp.  1003.)  But 
trust  or  power  of  sale  to  such  de-  where  he  has  incurred  expense,  he  is 
ceased  executor.  Nor  is  the  agent  of  entitled  upon  an  accounting  by  the 
the  executor  liable  to  such  adminis-  representatives  of  the  deceased  execu- 
trator  in  an  ordinary  action  of  ac-  tor  to  have  the  balance  of  the  estate 
coTint,  at  laiv,  for  proceeds  of  personal  paid  over  to  him  and  an  opportunity 
property  belonging  to  the  estate  in  his  to  have  his  expenses  allowed  there- 
hands.  The  agent  is  liable  to  the  from,  although  all  claims  except  a 
executor  and  his  personal  representa-  single  legacy  represented  by  such 
tives;  the  executor  is  liable  to  the  balance  have  been  paid.  (Matter  of 
estate,  and  the  remedy  of  the  adminis-  McDougall,  141  N.  Y.  21 ;  56  St.  Rep. 
trator  ai  law  is  against  his  personal  579.) 

representatives.     If  he  has   a  remedy  In  an  action  against  a  removed  ab- 

against    the    agent,    it    is    in    equity,  sconding    executor    the    administrator 

(Smith   V.    Edmonds,    10   N.    Y.    Leg.  is   entitled   to   an   attachment.      (Van 

Obs.  185.)     The  administrator,  and  not  Camp  v.  Searle.  147  N.  Y.   150.) 

the    legatees    under    the    will,    is    the  80  Farmers'  Loan  and  Trust   Co.  v. 

proper    person    to    recover    from    the  Eno,  21  Abb.  N.  C.  219. 

representatives  of  the  deceased  execu-  51  Matter  of  Burling,  5  Dem.  47. 

tor  the  unadministered  assets.    (Squire  52  Co.  Civ.  Proc,  §  2613,  as  amended 

V.  Bugbee,  65  App.  Div.  429 ;  72  N.  Y.  1893,  incorporating  2  R.  S.  72,  §  22. 
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controversy.  There  is  eminent  authority  for  regarding  it  as  only 
declaratory  of  the  common  law,  and  applicable  neither  to  real 
property  in  any  case,  nor  to  discretionary  powers,  nor  to  gifts  in 
trust,  nor  to  powers  inseparably  connected  therewith.®^  It  is  well 
settled  that  devises  to  the  executors,  and  discretionary  powers, 
relating  to  real  property  at  least,  do  not  pass  to  the  administrator 
with  the  will  annexed.®*  The  rule  is  stated  to  be,  that  "  an  admin- 
istrator with  the  will  annexed  in  all  respects  takes  the  powers  of 
a  renouncing  or  deceased  executor,  unless  a  personal  confidence, 
in  the  discretion  of  the  person  who  is  named  as  executor,  is  plainly 
expressed  or  to  be  implied.^®  Where  the  power  or  trust  appears 
to  be  annexed  to  the  ofSce  of  executor,  it  may  be  executed  by  an 
administrator  with  the  will  annexed."  °®  Thus,  a  direction  to  an 
executor  to  sell  land,*''  or  even  a  mere  power  of  sale,  where 
its  exercise  is  necessary  for  the  payment  of  legacies,®*  is  so 
connected  with  the  office  of  executor  that  it  can  be  executed 
after  his  death  by  an  administrator  with  the  will  annexed,  and 
not  by  a  new  trustee  appointed  by  the  court.®^  But  a  devise  to  the 
executor  named,  in  trust,  does  not  annex  the  trust  duty  to  the 
office  of  executor,  but  to  the  person;  and  hence  an  administrator 
with  the  will  annexed  does  not  succeed  to  any  rights  concerning 

ssDominick    v.    Michael,    4    Sandf.  Jennings,  22  Misc.  406;   Carpenter  v. 

374;    Conkliu    v.    Egerton,    25    Wend.  Bonner,  26  App.  Div.  462.     This  doc- 

224.  '  trine  is  substantially  that  of  Chancel- 

64  Beekman  v.  Bonsor,  23  N.  Y.  298 ;  lor  Walworth  in  De  Peyster  v.   Clen- 

aff'g  27  Barb.  260;   Fay  v.  Taylor,  31  dining,  8  Paige,  310.     Compare  Matter 

Misc.   32 ;   63   N.  Y.  Supp.  572 ;   Sim-  of  Clark,  5  Eedf.  466 ;  Kilburn  v.  See, 

mons  V.  Taylor,  19  App.  Div.  499;  46  1    Dem.    353.      He    is   entitled   to   the 

N.  Y.  Supp.  730.     Compare  Eoome  v.  commissions    of    a   trustee.      (Orphan 

Philips,  27  X.  Y.  357,  363;  De  Peyster  Asylum  v.  White,  6  Dem.  201.) 
V.  Clendining,  8  Paige,  310;  Gilchrist        57  Ayers  v.  Courvoisier,  supra;  Mc- 

V.  Rea,  9  id.  72;  Judson  v.  Gibbons,  5  Garry    v.    McMahon,     124    App.    Div. 

Wend.  225.     A  discretionary  power  of  607 ;  Scott  v.  Douglass,  39  Misc.  555 ; 

sale  vested  in  executors  cannot  be  exe-  80  N.  Y.  Supp.  354. 
cuted  bv   an   administrator    with   the        BS  Smith  v.  Bush,  59  Misc.  648. 
will    annexed.       (Cooke    v.    Piatt,    98        59  Matter  of  Christie,  59  Hun,  153; 

N.  Y.  35.)      But  otherwise,  where  no  36  St.  Rep.  99;   afif'd,   133  N.  Y.  473. 

executor     was     named     in     the     will.  See   Ilickey   v.   Peterson,   30   St.   Rep. 

(Matter  of  Kick,  11  St.  Rep.  688.)  155;  9  N.  Y.  Supp.  917;  Fish  v.  Cos- 

55  Ayers  v.  Courvoisier,  101  App.  ter,  28  Hun,  64;  Bingham  v.  Jones, 
Div.  97 :  91  N.  Y.  Supp.  549.  See  25  id.  6.  A  provision  for  investing  a 
Jewett  V.  Schmidt,  45  Misc.  471 ;  92  sum  in  trust  for  the  benefit  of  testa- 
!Nr.  Y.  Supp.  737;  aff'd,  108  App.  Div.  trix's  husband,  during  life,  and  on  his 
322;  184  N.  Y.  608.  See  also  s.  c,  death,  principal  to  go  to  designated 
39  Misc.  502;   80  N.  Y.  Supp.  352.  legatees,   creates   a   trust  which   vests 

56  Per  Commissioner  Reynolds,  in  in  an  administrator  with  the  will  an- 
Bain  v.  Matteson.  54  N.  Y.  667;  s.  p.,  nexed.  (Matter  of  Post,  30  St.  Rep. 
Merritt  v.  Merritt,  32  App.  Div.  442;  217;  9  N.  Y.  Supp.  449.)  See  Squire 
161  N.  Y.  634,  citing  Greenland  v.  v.  Bugbee,  65  App.  Div.  429;  72  N.  Y. 
Waddell,    116    id.    234;    Campbell    v.  Supp.  1023;  and  §  527,  post. 
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the  trust  estate,  unless  in  case  it  be  ordered  sold  for  the  payment 
of  the  testator's  debts.*"  Where,  however,  an  administrator  with 
the  will  annexed  assumes  to  act  as  trustee  of  the  property  under 
the  will,  he  may  be  held  to  account  therefor  as  such  trustee.®-^ 

§  336.  Liabilities. —  An  administrator  with  the  will  annexed  iti 
liable  upon  his  own  contract,  to  the  same  extent  as  an  ordinary 
administrator,®^  but  he  is  not  liable  for  any  misapplication  of 
funds  by  his  predecessor.*^ 

for  the  tomb  of  the  testator,  is  per- 
sonally liable  to  pay  for  the  same,  if 
the  estate  does  not  yield  enough,  above 
the  debts  and  expenses  of  administra- 
tion, to  pay  for  the  monument.  (Hoe- 
tor  V.  Lavery,  51  App.  Div.  74 ;  64 
N.  Y.  Supp.  518,  citing  Ferrin  v. 
Mjn-iek,  41  N.  Y.  315;  Austin  v. 
Munro,  47  id.  360;  New  v.  Nicoll,  73 
id.  127;  Wetmore  v.  Porter,  92  id.  76; 
Parker  v.  Day,  153  id.  383.) 

63  Matter  of  Lamb,  10  Misc.  638 ;  32 
N.  Y.  Supp.  225. 


60  Dunning  v.  Ocean  Nat.  Bank,  61 
N.  Y.  497.  Hence  he  might  accept  and 
execute  tiie  trust  without  proving  the 
Avill  or  taking  out  letters  testa- 
mentary. He  becomes  trustee,  and  is 
vested  with  the  trust  estate  by  virtue 
of  the  will  alone.      (lb.) 

01  Le  Fort  v.  Delafield,  3  Edw.  32; 
Jewett  v.  Schmidt,  45  Misc.  471;  92 
N.  Y.  Supp.  737;  aflf'd,  108  App.  Div. 
322;   184  N.  Y.  608. 

82  An  administrator  with  the  will 
annexed,  who,  in  pursuance  of  the  pro- 
visions thereof,  purchases  a  monument 
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TITLE  FIEST. 


JUEISDICTION    IN    CASES    OF    INTESTACY. 

§  337.  In  general —  Where  the  administration  of  an  estate  — 
that  is,  the  collection  and  preservation  of  the  personal  effects  of 
a  deceased  person,  and  their  final  disposition  according  to  law  — 
is  not  conferred  upon  any  particular  person  by  the  will  of  the 
deceased  himself,  or  where  such  person,  if  appointed,  is  incapable 
of  performing  that  function,  the  duty  devolves  upon  the  surrogate 
of  appointing  one  who  can.  The  last  chapter  was  devoted  to  the 
consideration  of  the  surrogate's  power  of  appointment  in  cases 
where  the  will  of  a  deceased  failed  to  appoint,  or  where  its  ap- 
pointee was  either  incapacitated  or  ceased  to  act,  for  any  cause. 
We  now  come  to  consider  the  subject  of  administration  in  cases 
of  intestacy. 

§  338.  Nature  and  extent  of  jurisdiction The  word  "  intes- 
tate "  signifies  a  person  who  dies  without  leaving  a  valid  will ;  but 
where  it  is  used  with  respect  to  particular  property,  it  signifies  a 
person  who  dies  without  effectually  disposing  of  that  property  by 
will,  whether  he  leaves  a  will  or  not.-^  The  jurisdiction  of  surro- 
gates was  formerly  more  restricted  in  the  matter  of  the  admin- 
istration of  intestates'  estates  than  in  matters  of  probate ;  since 
jurisdiction  to  grant  probate  of  a  noninhabitant's  will  might  be 
based  upon  the  situation  of  real  estate  of  the  testator  in  the  sur- 
rogate's county,^  whereas,  to  authorize  the  grant  of  administra- 
tion in  a  similar  case,  the  existence  of  assets  was  indispensable.^ 
But  this  difference  has  been  substantially  removed  by  the  present 
Code.  The  Code  of  Civil  Procedure  consolidates  certain  of  the 
former  statutes  specially  relating  to  surrogates'  jurisdiction  to 

1  Co.  Civ.  Proc.,  §  2514,  subd.  1.  3  See  Hollister  v.  Hollister,  10  How. 
Compare  Matter  of  Maccaffil,  57  Misc.  Pr.  532;  Roe  v.  Swezey,  10  Barb.  247; 
264.  Hart  v.  Coltrain,  19  Wend.  378. 

2  2  R.  S.  220,  §  1,  subd.  1 ;  L.  1837, 
c.  460,  §  1,  subd.  5. 
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take  proof  of  wills,  and  to  issue  letters  of  administration  in  case 
of  intestacy,  respectively;  and  the  resulting  provisions  have  been 
discussed,  in  their  application  to  the  subject  of  probate,  in  the 
sixth  chapter  of  this  work,  to  which  reference  may  be  had  for 
such  remarks,  concerning  the  phraseology  of,  and  the  changes  pre- 
sumed to  be  effected  by,  the  Code,  as  are  also  pertinent  to  the 
subject  of  administration  upon  the  estate  of  an  intestate.  It  will 
be  convenient  to  repeat  the  jurisdictional  sections  in  this  place, 
in  order  to  examine  them  with  special  reference  to  the  topics  of 
this  chapter.  It  is  declared  that  the  Surrogate's  Court  of  each 
county  has  jurisdiction,  exclusive  of  every  other  Surrogate's 
Court,  to  grant  letters  of  administration  upon  the  estate  of  an 
intestate,  in  either  of  the  following  cases :  "  1.  Where  the  de- 
cedent was,  at  the  time  of  his  death,  a  resident  of  that  county, 
whether  his  death  happened  there  or  elsewhere.  2.  Where  the 
decedent,  not  being  a  resident  of  the  State,  died  within  that  county, 
leaving  personal  property  within  the  State,  or  leaving  personal 
property  which  has,  since  his  death,  come  into  the  State,  and  re- 
mains unadministered.  3.  Where  the  decedent,  not  being  a  resi- 
dent of  the  State,  died  without  the  State,  leaving  personal  prop- 
erty within  that  county,  and  no  other ;  or  leaving  personal  prop- 
erty which  has,  since  his  death,  come  into  that  county,  and  no 
other,  and  remains  unadministered.*  4.  Where  the  decedent  was 
not,  at  the  time  of  his  death,  a  resident  of  the  State,  and  a  peti- 
tion for  probate  of  his  will,  or  for  a  grant  of  letters  of  adminis- 
tration under  subdivision  second  or  third  of  this  section,  has  not 
been  filed  in  any  Surrogate's  Court ;  but  real  property  of  the  de- 
cedent, to  which  the  will  relates,  or  which  is  subject  to  disposition 
by  a  surrogate's  order  for  the  payment  of  debts  or  funeral  ex- 
penses, is  situated  within  that  county  and  no  other."  ® 

It  may  be  stated  generally,  therefore,  that  the  surrogate  of  the 
proper  county  may  grant  administration  in  all  cases  where  the  in- 
testate, at  the  time  of  his  death,  was  domiciled  in  the  State ; 
and  in  either  of  the  following  cases  where  he  was  not  so  domi- 
ciled, viz.:  (1)  where  he  left  personal  property  situated  in  the 
State,  or  coming  into  the  State  after  his  death,  and  remaining 
unadministered,  and  (2)  where  he  left  real  property  in  the  State, 
liable  to  be  sold,  etc.,  by  order  of  a  surrogate,  for  the  payment 
of  debts  or  funeral  expenses. 

4  But,  not  so  where  the  property  is  McCabe,  84  App.  Div.   145 ;    82  N.  Y. 

only    temporarily   within   the   county,  Supp.  ISO;  aff'd,  177  N.  Y.  584.) 

and  is  already  in  the  possession  of  a  S  Co.  Civ.  Proc,  §  2476. 
domiciliary  administrator.     (Matter  of 
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§  339.  Exclusive  and  concurrent  jurisdiction In  determining 

which  is  the  proper  county,  the  first  question  is  as  to  the  resi- 
dence of  the  intestate  at  the  time  of  his  death'.  If  he  then 
resided  in  the  State,  the  surrogate  of  the  county  of  his  decease 
has  exclusive  jurisdiction  to  entertain  the  application.*  If  he 
was  not  then  a  resident  of  the  State,  an  analysis  of  the  various 
possible  cases,  similar  to  that  made  in  the  chapter  on  probate, 
will  indicate  in  what  county  the  petition  should  be  presented. 
The  intestate  may  have  left  (1)  personal  property  situated  in, 
or  coming  into,  the  State  as  above  mentioned,  or  (2)  real  prop- 
erty situated  in  the  State,  and  liable  to  judicial  sale,  etc.,  as 
specified,  or  (3)  both. 

1.  In  the  first  class  of  cases,  the  place  of  death  is  material. 
If  that  occurred  within  the  State,  the  surrogate  of  the  county 
of  the  intestate's  decease  has  exclusive  jurisdiction.  If  the  death 
occurred  without  the  State,  the  application  must  be  made  in 
the  county'^  where  property  was  left  or  into  which  it  has  since 
come. 

2.  Where  the  existence  of  real  property  of  the  nonresident 
intestate  furnishes  the  sole  basis  of  jurisdiction,  the  latter  be- 
longs exclusively  to  the  surrogate  of  the  county  where  that  prop- 
erty is  situated,  independently  of  the  place  of  the  owner's  death. 

3.  Where  real  property  of  such  an  intestate  exists  in  one 
county,  and  personal  property  in  another,  under  the  circumstances 
specified  in  the  statute,  the  surrogate  of  the  former  county  has 
jurisdiction,  unless  a  petition,  either  for  probate  or  for  adminis- 
tration, has  been  filed  in  the  latter ;  but,  as  was  intimated  in  treat- 
ing of  the  subject  of  probate,  we  do  not  discover  in  the  Code 
any  rule  forbidding  an  application  to  one  surrogate,  based  on 
the  existence  of  personalty,  after  the  filing,  in  another  Surro- 
gate's Court,  of  a  petition  for  letters  alleging  the  existence  of 
real  property. 

A  race  of  diligence  is  thus  apparently  rendered  possible.  But 
no  serious  conflict  is  likely  to  occur,  for,  doubtless,  the  filing 
of  a  petition  would  be  immediately  followed  by  some  act  of 
the  surrogate  constituting  an  exercise  of  jurisdiction;  and  an- 
other section  provides  that  "  jurisdiction,  once  duly  exercised 
over  any  matter,  by  a  Surrogate's  Court,  excludes  the  subsequent 

6  Matter    of    Taylor,    6    Dem.    158 ;  wise  it  would  be  a  case  of  concurrent 

13  St.  Rep.  170;  James  v.  Adams,  22  jurisdiction,    which    is    hereafter    dis- 

How.  Pr.  409.  cussed.       See    DuflFy's    Estate,    3    Civ. 

T  It  is  assumed  for  the  present  that  Proc.  Rep.  229. 
there  is  only  one  such  county;  other- 
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exercise  of  jurisdiction  by  another  Surrogate's  Court,  over  the 
same  matter,  and  all  its  incidents,  except  as  otherwise  specially 
prescribed  by  law."  *  Where  the  special  proceeding  has  reached 
the  stage  of  the  issuing  of  letters,  the  case  comes  within  an- 
other provision  of  the  same  section,  to  the  effect  that  where 
letters  of  administration  have  been  duly  issued  from  a  Surrogate's 
Court  having  jurisdiction,  all  further  proceedings  to  be  taken  in 
a  Surrogate's  Court,  with  respect  to  the  same  estate  or  matter, 
must  be  taken  in  the  same  court.®  But  besides  a  case  of  the  equal 
claim  of  right  of  different  surrogates  to  supervise  the  administra- 
tion of  the  estate  of  a  nonresident  intestate,  by  reason  of  the 
existence  of  real  property  in  one  county,  and  personal  property 
in  another,  it  may  also  happen  that  such  an  intestate  may  leave 
personal  property  located  in,  or  afterward  coming  into,  more  than 
one  county;  and  the  decedent's  realty  may  be  situated  in  more 
than  one  county.  With  respect  to  such  contingencies,  it  is  pro- 
vided that  where  personal  property  of  the  decedent  is  within,  or 
comes  into,  two  or  more  counties,  under  the  circumstances  speci- 
fied in  subdivision  third  of  the  section  above  cited, ^**  or  real  prop- 
erty of  the  decedent  is  situated  in  two  or  more  counties,  under 
the  circumstances  specified  in  subdivision  fourth  of  that  section, 
the  Surrogates'  Courts  of  those  counties  have  concurrent  juris- 
diction, exclusive  of  every  other  Surrogate's  Court,  to  grant  letters 
of  administration.  But  where  a  petition  for  probate  of  a  will, 
or  for  letters  of  administration,  has  been  duly  filed  in  either  of 
the  courts  so  possessing  concurrent  jurisdiction,  the  jurisdiction 
of  that  court  excludes  that  of  the  other.-^^ 

§  340.  Personal  property  and  assets  defined The  term  "  per- 
sonal property,"  in  the  present  statute,  replaces  the  word  "  assets," 
occurring  in  the  original  jurisdictional  provisions,  in  order  to 
correspond  to  a  definition,  contained  in  another  section  of  the 
Code,^  confining  the  latter  word  to  such  property  as  is  applicable 
to  the  payment  of  debts.  The  rule  as  to  what  is  to  be  deemed 
the  locality  of  certain  species  of  intangible  personal  property,  for 

8  Co.  Civ.  Proc,  §  2475.  And  see  Daily  Reg.,  No.  108. )  A  claim  which 
Id.,  §  2516.  may   be   the   subject   of    an   action   is 

9  Co.  Civ.  Proc,  §  2475.  "personal  property."     (Homans  v,  N. 

10  See  Co.  Civ.  Proc,  §  2476.  Y.  Life  Ins.  Co.,  55  Misc.  574 ;  Matter 

11  Co.  Civ.   Proc,  §   2477.  of  Flynn,  92  App.  Div.  379.)      As  to 

12  Co.  Civ.  Proc,  §  2514,  subd.  2.  moneys  paid  for  fire  losses  on  real 
The  proceeds  of  a  partition  sale  are  estate,  see  Matter  of  Kane,  38  Misc. 
not    "assets."       (Lynch's    Estate,    19  276;  77  N.  Y.  Supp.  874. 
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the  purpose  of  conferring  jurisdiction  in  cases  of  intestacy,  is  the 
same  as  in  matters  of  probate.'''' 

i§  341.  Residence  defined. —  The  term  "  resident,"  in  the  fore- 
going statutory  provisions,  like  the  word  "  inhabitant,"  in  the 
former  statute,"  is  believed  to  refer  to  the  place  of  permanent 
residence,^^  i.  e.,  the  domicile  —  a  word  not  occurring  in  the  Code 
of  Civil  Procedure.  The  members  of  certain  tribes  of  Indians, 
however,  e.  g.,  the  Senecas  and  others,  although  they  may  be 
said  to  be  domiciled  within  the  State,  being  by  statute  ^^  not  amen- 
able to  actions  on  contract  in  the  State  courts,  are,  as  a  conse- 
quence of  this  freedom  of  their  property  from  the  control  of  our 
courts,  not  subject,  as  intestates,  to  the  jurisdiction  of  the  sur- 
rogate." The  disposition  of  such  a  deceased  Indian's  personal 
estate  is  regulated  by  the  customs  of  the  tribe  to  which  he  belongs, 
and  a  distribution  according  to  that  custom  conveys  a  good  title.^^ 
Where  the  intestate  was  an  infant,  proof  of  its  father's  residence 
in  the  surrogate's  county  is  sufficient  prima  facie  evidence  of  domi- 
cile to  give  the  surrogate  jurisdiction." 

§  342.  Jurisdiction,  when  acquired. —  In  the  matter  of  granting 
administration  in  intestacy,  as  in  other  special  proceedings,  "  the 
existence   of   the   jurisdictional   facts   prescribed   by   statute "    is 

13  See  §  144,  ante.  decedent    was    a    minor,    his    parents 

14  Isham  V.  Gibbons,   1  Bradf.  84.  separated,  and  tlie  mother  went  abroad 

15  See  §  143o,  ante.  with  decedent,   for  economy  of  living 

16  L.  1813,  e.  92,  §  2,  see  Cons.  L.  and  to  educate  her  son.  They  so- 
1909,  0.  31.  journed  at  different  places  in  Europe, 

17  See  Matter  of  Jack,  52  Misc.  424 ;  the  mother  sometimes  living  apart 
102  N.  Y.  Supp.  383.  from  her   son  while  he  was   away   at 

18  Dole  V.  Irish,  2  Barb".  639.  school.      The   mother   derived   her   in- 

19  Kennedy  v.  Ryall,  67  N.  Y.  380;  come  from  a  house  and  lot  in  the  city 
40  N.  Y.  Supr.  C't.  347.  In  that  case,  of  N"ew  York,  which  had  been  settled 
it  appeared  that  intestate's  father  on  her  by  her  husband.  The  mother 
came  to  the  city  of  New  York  as  an  stated  to  her  brother-in-law,  a  banker 
emigrant,  and  resided  there  for  seven  of  New  York,  during  several  visits 
months,  when  he  was  joined  by  his  made  by  him  to  Europe,  that  she  in- 
wife  and  children,  except  one,  the  in-  tended  to  send  her  son,  when  he  was 
testate,  an  infant,  who  died  on  the  properly  educated,  to  him,  to  enter 
voyage;  and  he  and  his  family  con-  and  continue  in  his  employ;  and  in  a 
tinuously  resided  in  that  city  for  five  letter  addressed  by  the  mother  to  her 
years.  Held,  that  the  intestate  was  brother-in-law,  written  shortly  before 
an  inhabitant  of  New  York.  In  Von  her  death,  she  bequeathed  her  son  to 
Hoffman  v.  Ward  (4  Redf.  244),  it  him,  stating  that  she  left  him  with- 
was  held  that  the  rule,  that  an  in-  out  support,  to  his  guidance  and  pro- 
fant's  domicile  is  that  of  his  father,  tection.  The  son,  at  the  time  of  his 
is  not  overcome  by  the  mere  separa-  death,  was  above  twenty-one  years  old. 
tion  of  the  parents  (there  being  no  The  father  continued  to  reside  in  the 
legal  dissolution  of  the  marriage),  State  of  New  York.  Held,  that  the 
and  the  departure  of  the  mother,  with  evidence  did  not  establish  an  intention 
the  infant,  from  the  country  in  which  on  the  part  of  decedent  to  adopt  a 
the  father  resides.    In  that  case,  while  foreign  domicile. 
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made  a  condition  of  the  acquirement  of  jurisdiction  by  a  Surro- 
gate's Court.^"  The  facts  of  death  and  intestacy,  in  all  eases, 
and  those  of  the  place  of  death,  place  of  residence  and  existence 
of  property  of  the  decedent,  in  some  cases,  are  jurisdictional  in 
their  character.  By  the  rules  of  the  common  law,  however, 
the  fact  of  death,  as  a  test  or  basis  of  the  jurisdiction,  was 
assigned  a  superior  rank  to  that  of  the  other  facts  enumerated. 
The  general  subject-matter  of  the  surrogate's  jurisdiction  being 
to  grant  administration  upon  the  estate  of  deceased  persons,  if 
the  person  upon  whose  estate  letters  were  issued  was  actually 
dead,  an  error  as  to  inhabitancy  or  intestacy  only  rendered  the 
surrogate's  decision  voidable  and  liable  to  be  reversed  or  re- 
voked; while,  if  he  was  alive,  it  was  null  and  void  and  could  be 
collaterally  impeached.^^  "  Death  "  means  actual  death ;  civil 
death,  as  where  a  person  has  been  convicted  of  murder  in  the 
second  degree  and  sentenced  to  the  State  prison  for  life,  and  is 
in  prison  under  the  sentence,  does  not  give  the  Surrogate's  Court 
jurisdiction  to  grant  letters  of  administration  upon  his  estate.^" 
As  an  application  for  letters  of  administration  rests  upon  in- 
testacy, where  the  surrogate  finds  that  there  was  a  will,  he  will 
dismiss  the  proceeding;  ^^  his  jurisdiction  is  terminated,  so  as  to 
permit  an  application  in  another  county,  claimed  to  be  the  resi- 
dence of  the  testator,  for  the  probate  of  the  will.^* 

20  Co.  Civ.  Proc,  §  2474.  to   offer   it  for    probate.      (Matter  of 

21  See  Roderigas  v.  East  Riv.  Sav.  Taggart,  40  St.  Rep.  368;  16  N.  Y. 
Inst.,  76  N.  Y.  316.  Supp.  514.)    In  such  ease  the  creditor 

22  Matter  of  Zeph,  50  Hun,  523 ;  20  can  bring  proceedings  for  the  probate 
St.  Rep.  382.  See  Avery  v.  Everett,  of  the  will,  under  Co.  Civ.  Proc, 
36  Hun,  6;  110  N.  Y.  317.  As  to  pre-  §  2614,  in  order  to  determine  its 
sumptions  of  death  from  prolonged  validity.  (lb.)  But  see  Matter  of 
absence,  etc.,  see  §  186,  ante.  Cameron,  47  App.  Div.  120;  62  N.  Y. 

23  The  surrogate  has  no  power  to  Supp.  187;  aflf'd,  166  N.  Y.  610. 
appoint  an  administrator  to  dispose  of  In  that  case,  upon  an  application 
the  undistributed  residuum  of  an  for  the  issue  of  letters  of  admin- 
estate  not  disposed  of  by  the  will,  the  istration  upon  the  estate  of  a  de- 
executor  under  the  will  having  abso-  cedent,  as  intestate,  it  was  sought 
lute  power.  (Matfer  of  Haughian,  37  to  prove  the  existence  of  a  will,  with- 
Misc.  457;  75  N.  Y.  Supp.  932.)  So,  out  oilering  it  for  probate  here,  by 
too,  as  to  the  personal  property  of  a  the  production  of  an  exemplified  copy 
decedent  who  left  a  will  relating  only  of  the  decree  of  a  court  of  the  State 
to  realty.  (Matter  of  Maccaffil,  57  of  Illinois,  where  the  executor  resided 
Misc.  264.)  and  assets  existed,  with  photographic 

24  Matter  of  Gould,  30  St.  Rep.  949 ;  copies  of  the  original  instruments  and 
9  X.  Y.  Supp.  603.  Where  it  is  shown  a  transcript  of  testimony  relating  to 
that  decedent  left  an  instrument  pur-  the  execution  of  the  will  and  codicil 
porting  to  be  a  will,  letters  of  admin-  taken  here  under  a  commission  from 
istration  cannot  be  granted  to  a  cred-  the  Illinois  court,  and  evidence  that 
itor,  until  the  question  of  its  validity  the  originals  were  on  file  in  its  office 
is  disposed  of,  notwithstanding  the  de-  from  which  the  statute  prohibited 
Glared  purpose  of  the  next  of  kin  not  their  removal. —  Held,  that  while  the 


§  343.      Lettees  of  Administeation  in  Intestacy.  316 


TITLE  SECOND. 

WHO  AEE  ENTITLED  TO  LETTEES. 

§  343.  Order  of  preference  among  relatives. —  The  general  intent 
of  the  statute  which  prescribes  the  order  of  priority  among  the 
relatives  of  an  intestate  entitled  to  administer  his  personal  prop- 
erty is  to  secure  the  right  to  those  who,  in  other  respects  being- 
proper  persons,  have  the  greatest  interest  in  the  distribution  of 
the  personal  estate,  without  reference  to  their  interests  in  the 
real  property,  and  to  those  directly  interested,  as  distinguished 
from  strangers.^"  The  statute  declares  that  "  administration  in 
case  of  intestacy  ^^  must  be  granted  to  the  relatives  of  the  de- 
ceased entitled  to  succeed  to  his  personal  property,  who  will 
accept  the  same  in  the  following  order:  (1)  To  the  surviving 
husband  or  wife.  (2)  To  the  children.  (3)  To  the  father. 
(4)  To  the  mother.  (5)  To  the  brother.  (6)  To  the  sisters. 
(7)  To  the  grandchildren.  (8)  To  any  other  next  of  kin  entitled 
to  share  in  the  distribution  of  the  estate."  ^^  This  order  of 
priority  is  absolute,  and  cannot  be  ignored,  except  upon  renuncia- 
tion or  upon  one  of  the  grounds  of  incompetency  referred  to 
hereafter.^^ 

Although  the  statute  provides  that  administration  shall  be 
granted  to  the  relatives  of  the  deceased,  "  entitled  to  succeed 
to  his  personal  estate,"  this  does  not  change  the  order  of  prefer- 
ence subsequently  laid  down  in  detail ;  e.  g.,  if  the  only  relatives 
be  father  and  brother,  and  the  father  renounce,  the  brother  is 
entitled  to  administration,  in  preference  to  a  creditor,  or  the 
public  administrator,  although  the  father  would  be  entitled  to 

striking  out  of  the  copies  ajid  the  evi-  sonal   property,  which   should  be   ad- 

dcnce  of  their  authenticity  was  erro-  ministered  by  the  executor.      (Matter 

neous,    an    adjudication    of    intestacy  of  Maccaffil,  57  Misc.  264.) 

should  be  sustained,  since  the  admis-  27  Co.  Civ.  Proc,  §  2660,  as  amended 

sion  of  the  evidence  would  not  have  1893;   adopting  2  R.  S.   74,   §   27,   as 

changed  the  finding,  the  evidence  not  amended  L.   1867,  c.    782,   §   6.     This 

satisfying  the  surrogate  of  the  genu-  section  was  in  other  respects,  further 

ineness  of  the  original  instruments,  or  amended    by    Cons.    L.    1909,    c.    65. 

the  validity  of  their  execution  under  When  a  next  of  kin  has  assigned  his 

the  laws  of  New  York,  where  the  will  interest  and  then  dies  his  administra- 

was  executed.  trix  is  not  entitled  to  letters  upon  the 

2B  Sweezey  v.  Willis,   1   Bradf.  495.  estate  of  which  he  assigned  his  share, 

26  The    word    "  intestacy "    as    here  he    having    parted    with    all    interest 

used  refers  to  the  person  and  not  to  therein.      (Matter  of  Losee,   119   App. 

specific  property.     Hence,  where  a  de-  Div.  107.) 

cedent      owning      personal      property  28  Matter   of    Campbell,    192   N.   Y. 

leaves  a  will  relating  to  realty  only,  312. 
there  is  no  intestacy   as  to  the  per- 


317  Letters  of  Administration  in  Intestacy.      §  SiS. 

the  whole  personal  estate.^**  But  a  relative  who  would  not,  under 
any  circumstances,  be  entitled  to  a  distributive  share  in  dece- 
dent's estate  would  not  be  entitled  to  letters.^"  A  relative  who 
is  entitled  to  a  share  in  his  own  right  is  preferred  to  one  who 
takes  by  representation.  Thus  where  the  intestate  leaves  no 
wife  or  descendant,  parent,  sister,  or  brother,  but  leaves  an  aunt 
and  the  children  of  deceased  uncles  and  aunts,  the  aunt  is  solely 
entitled  to  letters  of  administration,  and  no  citation  need  issue 
to  the  cousins.^^  On  a  contest  for  preference  between  relatives 
whose  priority  is  not  designated  by  the  statute,  the  single  point 
to  be  ascertained  is,  who  will  be  entitled  to  the  surplus  of  what 
is  confessedly  personal  estate.*^  The  withholding  of  letters  of 
administration  from  one  who,  if  not  by  some  cause  incapacitated, 
would  be  entitled  in  priority,  under  the  statute,  is  never  justi- 
fiable, except  in  cases  where  his  disqualification  is  declared  by 
the  statute  itself.^^  Hence  the  mere  fact  of  nonresidence  does 
not  incapacitate  so  long  as  he  is  a  citizen  of  the  United  States; 
a  nonresident  who  has  priority  of  right  over  a  resident  relative 
is  entitled  to  letters.^*     The  fact  that  the  claimant  is  a  nearer 

29Lathrop  v.  Smith,  24  N.  Y.  417;  Public   Adm'r   v.   Hughes,   1   id.    125; 

overruling   Public  Adm'r  v.  Peters,   1  Peters     v.     Public     Adm'r,     id.     200. 

Bradf.    100.      After    the    decision    in  Where  an  unmarried  woman,  having  a 

Lathrop   v.   Smith    {supra),   in   June,  living  child,  marries  a  man  who  is  not 

1862,  the  section    (2  R.   S.  74,  §   27)  the    child's    father,   the   child   has    no 

was  amended  by  L.  1863,  c.  362,  §  3,  right   to   administer    upon   the   man's 

by     adding     thereto     the     following :  estate  upon  his  death  intestate ;  that 

"  This  section  shall  not  be  construed  right  passes  to  his  next  of  kin,  because 

to  authorize  the  granting  of  letters  to  the  marriage  of  the  man  and  woman 

any  relative  not  entitled  to  succeed  to  cannot   legitimatize   the   child   of    the 

"the  persona]  estate  of  the  deceased,  as  woman  by  another  man.      (Matter  of 

next  of  kin,   at   the   time  of   his  de-  Pfarr,  38  Misc.  223.)      The  father  of 

«ease;"    thus    superseding    the    last-  an  intestate  whose  death  was  followed 

named  decision,  and  adopting  the  con-  first  by  the   death   of   his   cliild,   and 

struction  given  to  the  statute  in  Pub-  then  by  that  of  his  wife,   is  not  en- 

lic  Adm'r  v.  Peters.     But  by  L.  1867,  titled   to  letters  of  administration  on 

c.   782,  the  words   so   added   were  ex-  his  estate,  since  not  he  but  the  legal 

punged.     So   that   now,   the   right   to  representatives  of  the  wife  succeed  to 

letters  of  any  person  of  the  blood  of  the  personalty.      (Matter  of  Seymour, 

the  intestate,   not  disqualified,  is   su-  33  Misc.  271;  68  N".  Y.  Supp.  638.) 

perior  to  that  of  the  public  adminis-  31  Matter    of    Gooseberry,    52    How. 

trator.      (Butler   v.    Perrott,    1    Dem.  Pr.  310.     And  see  Adee  v.   Campbell, 

fl.)  79  K  Y.  52. 

30  Thus,  where  the  intestate  was  il-  32  Sweezey  v.  Willis,  1  Bradf.  495. 
legitimate,  and  unmarried,  and  died  33  O'Brien  v.  Neubert,  3  Dem.  156. 
domiciled  in  a  country  by  the  law  of  34Libbey  v.  Mason,  112  N.  Y.  525; 
which  he  could  have  no  legal  kindred.  Matter  of  Campbell,  192  N.  Y.  312 ; 
■except  lineal  descendants,  a  lawful  son  Matter  of  Williams,  44  Hun,  67 ;  aff 'd, 
of  the  mother  of  the  intestate  has  no  111  N.  Y.  680.  Hence,  a  son  who  re- 
right  to  a  distributive  share  in  the  sides  in  another  State  has,  in  spite  of 
estate  of  the  decedent,  and  conse-  that  fact,  a  priority  of  right  over  a 
quently  is  not  entitled  to  letters  of  daughter  resident  here.  (Lussen  v. 
administration  here.  (Ferrie  v.  Pub-  Timmerman,  4  Dem.  250.)  See  Weed 
lie  Adm'r,   3   Bradf.    151,   249.)      See  v.  Waterbury,  5  Eedf.  114. 
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relative  of  the  intestate  than  any  other  person  within  the  United 
States,  does  not  entitle  him  to  administer,  if  there  are  elsewhere 
next  of  kin  of  a  prior  class.  If  the  next  of  kin,  entitled  under 
the  statute,  does  not  apply,  or  is  not  legally  competent,  the  puhlic 
administrator,  or  creditors,  are  entitled.^^  If  a  person  entitled 
is  a  minor,  administration  must  be  granted  to  his  guardian,  if 
competent,  in  preference  to  creditors  or  other  persons.^^ 

§  344.  Preference  among^  others  than  relatives. —  If  no  relative, 
or  guardian  of  a  minor  relative,  will  accept  the  same,  the  letters 
must  be  granted  to  an  executor  or  administrator  of  a  sole  legatee 
named  in  a  will,  whereby  the  whole  estate  is  devised  to  such  de- 
ceased sole  legatee,''*^  otherwise  to  the  creditors  of  the  deceased ;  ^* 
the  creditor  first  applying,  if  competent,  to  be  entitled  to  pref- 
erence. If  no  creditor  applies,  the  letters  must  be  granted  to 
any  other  person  or  persons  legally  competent.  The  public  ad- 
ministrator in  the  city  of  New  York  has  preference,  after  the 
next  of  kin  and  after  an  executor  or  administrator  of  a  sole 
legatee,  over  creditors  and  ■  all  other  persons.  In  other  counties 
the  county  treasurer  shall  have  preference  next  after  creditors 
over  all  other  persons.^"  It  is  also  provided  that  where  no 
relative,  guardian  of  a  minor  relative,  creditor,  county  treasurer, 
or  public  administrator  consents  to  administration,  any  party  to 
an  action  brought  or  about  to  be  brought,  and  interested  in  the 
subject  thereof,  in  which  the  intestate,  if  living,  would  be  a  proper 
party,  may  apply.*"     And  in  the  case  of  an  alien  intestate,  letters 

35  Public  Adm'r  y.  Watts,  1  Paige,  trator  in  Kings  county,  see  Co.  Civ. 
347;  rev'd,  on  other  grounds,  in  4  Proc,  §  2669,  as  amended  1893.  It 
Wend.  168;  Matter  of  Flynn,  92  App.  was  held,  under  the  original  statute, 
Div.  379;  87  N.  Y.  Supp.  18;  Matter  now  incorporated  in  section  2669,  that 
of  Campbell,  192  N.  Y.  312;  Matter  the  public  administrator  of  Kings 
of  Ciotto,  105  App.  Div.  143.  county    had    priority    over    an    infant 

36  Co.  Civ.  Proc,  §  2660.  See  Blanek  next  of  kin  in  that  county;  an  infant 
V.  Morrison,  4  Uem.  297 ;  s.  c,  as  not  being  "  competent,"  .within  the 
Estate  of  Blanck,  3  How.  Pr.  (N.  S.)  meaning  of  that  statute.  (Spreckles 
58.  The  guardian  of  a  minor  son  of  v.  Public  Adm'r,  1  Dem.  475.)  In 
decedent  has  a  preference  over  the  pub-  the  absence  of  any  of  the  kin  speci- 
lic  administrator.  (Matter  of  Hud-  fieally  mentioned  in  the  section,  rela- 
son,  37  Misc.  539;  75  N.  Y.  Supp.  fives  of  an  intestate,  though  not  en- 
1053.)  titled  to  share  in  his  estate,  have  the 

3T  Co.  Civ.  Proc,  §  2660.  preference   in   the   issue    of   letters   of 

38  If  there  are  any  next  of  kin,  the  administration  over  the  public  admin- 
creditors  are  not  entitled  to  adminis-  istrator,  and  on  a  petition  in  his  be- 
ter.  (Matter  of  Barr,  38  Misc.  355;  half  must  be  cited  to  appear.  (Mat- 
77  N.  Y.  Supp.  935.)  ter   of   Lowenstein,   29  Misc.   722;    62 

39  Co.  Civ.  Proc,  §  2660;  Matter  N.  Y.  Supp.  819;  Matter  of  Blake,  60 
of  Ciotto,  105  App.  Div.   143.     As  to  Misc.  627.) 

the  preference  of  the  public  adminis-       40  Co.  Civ.  Proc,  §  2660. 
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of  administration  may  issue  to  the  consul-general  of  his  country/^ 
or  to  his  nearest  friend.*^ 

§  345.  Preference  of  persons  in  same  class — As  the  statute  enu- 
merates the  persons  having  a  right  to  administration  in  classes, 
it  becomes  necessary  to  distinguish  between  several  persons  of 
the  same  class,  and  provision  is  made  for  eases  of  this  character. 
"  If  several  persons  of  the  same  degree  of  kindred  to  the  intestate 
are  entitled  to  administration,  they  must  be  preferred  in  the 
following  order:  first,  men  to  women;  second,  relatives  of  the 
whole  blood  to  those  of  the  half  blood;  third,  unmarried  women 
to  married."  *^  "  If  there  are  several  persons  equally  entitled  to 
administration,  the  surrogate  may  grant  letters  to  one  or  more 
of  such  persons."  *"*  This  discretion  is  not  an  arbitrary  or  capri- 
cious one,  but  one  which  must  be  exercised  in  view  of  the  par- 
ticular circumstances  of  the  case,  and  the  peculiar  claims  and 
qualifications  of  the  applicants.*"  The  English  rule  is  that  where 
there  are  several  claimants  for   administration'   between  whom 

41  Matter  of  Fattosini,  33  Misc.  18;  right  to  letters.  (Matter  of  Curser, 
67  N.  Y.  Supp.  1119;  Matter  of  Lo-  89  N.  Y.  401;  overruling  West  v. 
brasciano,  38  Misc.  415.  In  those  Mapes,  4  Eedf.  496.)  Before  the  stat- 
cases  the  application  was  granted  with-  ute  of  1867,  giving  males  a  preference, 
out  security  being  required,  on  the  it  was  held  that  as  between  an  adult 
ground  that  the  treaty  with  Italy  daughter  and  the  guardian  of  a 
provided  for  it;  and  that  the  State  minor  son,  the  former  was  to  be  pre- 
statute  should  give  way  to  the  obliga-  f erred.  (Cottle  v.  Vanderheyden,  11 
tions  of  the  Federal  government  under  Abb.  [N.  S.]  17.)  In  Wickwire  v. 
its  treaties  with  foreign  nations.  In  Chapman  ( 15  Barb.  302 ) ,  a  resident 
Matter  of  Logiorato  (34  Misc.  31;  69  adult  female  was  preferred  to  non- 
N.  Y.  Supp.  507 ) ,  the  surrogate  of  resident  male  relatives,  who  were 
New  Yorlc  refused  to  follow  that  prece-  under  age.  The  words  quoted  in  the 
dent,  and  granted  letters  to  the  con-  text  do  not  mean  that  if  both  claim- 
sul-general  only  because  the  local  law  ants  belong  to  the  eighth  class  of  the 
warranted  it,  and  because  the  public  section  —  "  To  any  other  next  of  kin 
administrator  refused  to  serve.  The  entitled  to  share  in  the  distribution 
usual  security  was  also  required.  of  the  estate  "  —  men  of  the  class  are 

42  Matter  of  Paola,  36  Misc.  514;  to  be  preferred  to  women  of  the  class 
73  N.  Y.  Supp.  1062.  in  all  cases;  but,  on  the  contrary,  in- 

43  Co.  Civ.  Proc,  §  2660.  The  orig-  tend  that  where  members  of  tlie  class 
inal  statute,  which  gave  a  preference  are  of  different  degrees  of  kindred  the 
to  unmarried,  over  married,  women,  nearest  shall  be  preferred.  Hence,  a 
was  not  repealed,  impliedly,  by  L.  niece  is  preferred  in  administration  to 
1867,  c.  782,  §  2,  which  declares  mar-  a  grandnephew  because  nearer  of  kin 
ried  women  to  be  capable  of  acting  as  to  the  intestate.  (Matter  of  Hawley, 
"administratrixes,"  etc.,  as  though  37  Misc.  667;  70  N.  Y.  Supp.  461.) 
they  were  single.  The  Act  of  1867  The  half  brother  of  an  intestate  is  en- 
merely  freed  married  women  from  pre-  titled  to  letters  of  administration  as 
existing  disabilities,  without  disturb-  against  a  sister  of  the  whole  blood, 
ing  the  order  of  appointment,  and  (Matter  of  Moran,  5  Misc.  176.) 
hence  the  appointment  of  an  unmar-        44  Co.  Civ.  Proc.,  §  2660. 

ried  woman  as  administratrix,  with-  45  Peters  v.  Public  Adm'r,  1  Bradf. 
out  notice  to  her  married  sister,  was  207;  Quintard  v.  Morgan,  4  Dem.  171. 
valid,  the  latter  not  having  an  equal 
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the  court  must  choose  according  to  its  discretion,  the  court  will, 
other  things  being  equal,  decree  administration  to  the  one  who 
has  the  greatest  interest.^® 

§  346.  Surviving  husband's  preference. —  The  Eevised  Statutes 
did  not  mention  the  husband,  in  its  order  of  preference,  but  only  ■ 
"  his  widow."  Another  section  provided  that,  "  in  case  of  a 
married  woman  dying  intestate,  her  husband  shall  be  entitled  to 
administration  in  preference  to  any  other  person,  as  hereinafter 
provided ;  "  *^  and  another,  that  "  a  husband,  as  such,  if  other- 
wise competent  according  to  law,  shall  be  solely  entitled  to  ad- 
ministration on  the  estate  of  his  wife."  **  The  substance  of  these 
enactments  were  brought  into  the  Code  in  1893,  the  words  "  sur- 
viving husband  or  wife  "  being  substituted  for  "  his  widow,"  in 
the  order  of  preference.*®  These  statutory  provisions  are  a  decla- 
ration and  aiErmation  of  the  right  which  the  common  law  gave 
to  a  surviving  husband.^"  iThe  only  alteration  of  the  common- 
law  rule  is  the  Statute  which  provides  that  the  husband  of  a  de- 
ceased wife,  leaving  descendants,  is  entitled  to  the  same  distribu- 
tive share  of  her  estate  to  which  a  widow  is  entitled  in  the  per- 
sonal property  of  her  husband."  ^^  The  statute  declares  that 
"  if  a  surviving  husband  does  not  take  out  letters  of  administration 
on  the  estate  of  his  deceased  wife,  he  is  presumed  to  have  assets 
in  his  hands  sufficient  to  satisfy  her  debts,  and -is  liable  therefor." 
If,  however,  he  takes  out  letters,  then,  as  administrator,  he  is 
liable  "  for  the  debts  of  his  wife  only  to  the  extent  of  the  assets 
received  by  him."  ^^  The  statute  now  confirms  a  rule  which  the 
courts  have  adopted,  that  if  a  husband,  who  has  taken  out  letters 
on  his  wife's  estate,  "  dies,  leaving  any  assets  of  his  wife,  un- 
administered,  except  as  otherwise  provided  by  law,  they  pass  to 
his  executors  or  administrators  as  part  of  his  personal  property; 
but  are  liable  for  her  debts,  in  preference  to  the  creditors  of  the 


46  Tucker  v.  Westgarth,  2  Addams,  351 ;  Robins  v.  McClure,  100  id.  328 ; 
352.     See  §  329,  ante.  Matter  of  Harvey,  3  Redf.  214. 

47  2  R.  S.  74,  §  27.  51  Co.  Civ.  Proc,  §  2734,  as  amended 

48  Id.  75,  §  29.  See  Shumway  v.  1893,  aubstantially  adopting  2  R.  S. 
Cooper,  16  Barb.  556;  Ransom  v.  98,  §  11,  as  amended  L.  1867,  c.  782, 
Nichols,  22  N.  Y.  110;  Watson  v.  Bon-  §  11.  This  code  section  was  in  1909 
Tiey,  2  Sandf .  405 ;  McCosker  v.  Golden,  repealed,  and  re-enacted  in  the  Dece- 
1  Bradf.  64;  Vallance  v.  Bausch,  28  dent's  Estate  Law,  Cons.  L.  1909,  c. 
Barb.  633 ;   Libbey  v.  Mason,  42  Hun,  18,  §  100. 

470;   rev'd,  on  another  point,   in  112  62  Cons.    L.     1909,     c.     18,     §     103 

N.  Y.  525.  (formerly   a   part   of   Co.    Civ.   Proc, 

49  Co.  Civ.  Proc,  §  2660.  §  2660). 

50  Barnes   v.    Underwood,   47   N.   Y. 
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husband."  ^^  The  proviso  refers  to  the  statutory  order  of  pref- 
erence, so  that  in  case  a  wife  left  descendants,  they  would  take 
letters  in  preference  to  the  husband's  representative.^* 

§  347.  Divorced  wife — A  divorced  woman,  whether  the  divorce 
was  granted  because  of  the  misconduct  of  herself  or  of  her  hus- 
band, not  being  entitled,  if  he  die  intestate,  to  a  distributive 
share  of  his  estate,  is  not  entitled  to  administer  his  estate.''^  But 
otherwise  where  the  husband  and  wife  were  separated  by  articles 
containing  a  release  of  all  her  right  in  his  estate,  as  such  a  release 
does  not  amount  to  a  renunciation  of  the  right  to  administer.^* 

§  348.  Joinder  of  person  not  entitled — Administration  may  be 
granted  to  one  or  more  competent  persons,  although  not  entitled 
to  the  same,  with  the  consent  of  the  person  entitled,  to  be  joined 
with  such  person;  which  consent  must  be  in  writing,  and  be  tiled 
in  the  surrogate's  office.^''  The  consent  is  absolutely  necessary 
to  authorize  the  joinder, °*  and  notwithstanding  a  consent,  a 
stranger  cannot  be  appointed  administrator,  without  the  joinder 
with  him  of  a  person  entitled.^"  It  has  been  held,  however,  that 
where  both  have  been  appointed,  a  joint  administration  is  not 
necessary,  and  letters  may  be  issued  to  the  stranger,  if  the  person 
entitled  fails  to  qualify.*'" 

53  Cons.  L.  1909,  c.  18,  §  103,  as  divorce  from  his  first  wife,  for  his  o-nn 
amended  by  L.  1909,  c.  240,  §  15  adultery,  the  decree  having  forbidden 
(formerly  a  part  of  Co.  Civ.  Proc,  decadent  marrying  again  during  life- 
§  2660).  time  of  plain tilT.     A  woman  who  went 

54  In  Matter  of  Harvey  [  3  Eedf .  to  another  State  and  obtained  a 
214;  overruling  Matter  of  O'Niel,  2  divorce,  procuring  the  decree  on  ser- 
id.  544),  it  was  held  that  where  the  vice  by  publication  on  her  husband, 
wife  died,  intestate,  leaving  no  de-  cannot'  claim  the  right  to  letters  of 
scendants,  and  afterward  the  husband  administration  on  his  estate  on  the 
died  without  taking  letters  of  admin-  ground  that  the  decree  is  invalid  here, 
istration  upon  her  estate,  hia  execu-  since  a  party  who  has  invoked  the 
tors  were  entitled  to  them;  and  if,  jurisdiction  of  any  court  and  sub- 
during  his  lifetime,  such  letters  had  mitted  to  its  decree,  cannot  be  heard 
been  issued  to  her  relatives  without  to  question  its  jurisdiction.  (Matter 
his  renunciation,  the  surrogate  would  of  Swales,  60  App.  Div.  599;  70  N.  Y. 
revoke  them  and  issue  new  letters  to  Supp.  220;   afif'd,  172  N.  Y.  651.) 

his  executors.     See  Matter  of  Thomas,  56  Matter  of  Wilson,  92  Hun,  318  • 

33  Misc.   729;    68   N.   Y.   Supp.   1116.  36  N.  Y.  Supp.  882. 

Under  no  construction  of  the  statute  57  2  R.  S.  76,  §  34,  incorporated  in 

can  the  public  administrator   become  Co.  Civ.  Proc,  §  2660. 

entitled    to   letters    in    such    a    case.  58  Peters  v.  Public  Adm'r,  1  Bradf 

(Matter  of  Sturtzkober,   37   St.   Rep.  200. 

939;  14  N.  Y.  Supp.  501.)  59  Matter  of  Root,  1  Redf.  257;  Mat- 

55  Matter  of  Ensign,  103  N.  Y.  284.  ter  of  Ward,  id.  254. 

See  §   95,  ante.     In  Matter  of   Boyle  eo  Matter  of  Ireland,  47  Misc    545- 

(N.  Y.  Law  J.,  March  14,   1891),  let-  95  N.  Y.  Supp.  1079.     We  think  this 

ters  were  refused  to  a  woman  claiming  case  can  be  sustained,  if  at  all,  only 

to    have    married    decedent    after    hia  upon   the  theory  that  the   person  en- 

21 
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§  349.  Preference  not  to  be  delegated. —  The  right  to  administer 
is  a  personal  one,  and  an  individual  who  has  the  prior  right 
thereto  can  prevent  the  grant  of  administration  to  those  subse- 
quent to  him  in  the  order  of  preference,  only  by  taking  letters 
himself.     He  is  not  entitled  to  nominate  a  third  person.®' 

TITLE  THIED. 

PEOCEEDINGS  TO  OBTAIN  LETTERS. 

§  350.  Who  may  make  the  application It  is  not  essential  that 

the  applicant  for  letters  should  be  one  claiming  the  first  or  ex- 
clusive, right  thereto.  Any  person  entitled,  absolutely  or  con- 
tingently,®^ to  administration  on  the  estate  of  an  intestate,  or  any 
person  having  a  claim  for  the  funeral  expenses  of  the  decedent,, 
may  apply  for  an  award  of  letters,  either  to  himself,  or  to  such 
other  person  or  persons  having  a  prior  right,  as  may  be  entitled 
thereto,  or,  in  the  alternative,  as  the  petitioner  elects.®^ 

§  351.  Mode  of  application  and  contents  of  petition -  The  ap- 
plication must  be  made  to  the  Surrogate's  Court  having  juris- 
diction, and  must  be  by  a  written  petition,  duly  verified,®*  setting 
forth  "the  petitioner's  title;  the  facts  on  which  the  jurisdic- 
tion of  the  court  to  grant  letters  of  administration  upon  the 
estate  depends;  and  the  names  of  the  husband  or  wife,  if  any,, 
and  of  the  next  of  kin  of  the  decedent,  as  far  as  they  are  known 
to  the  petitioner,  or  can  be  ascertained  by  him  with  due  dili- 
gence." The  following  facts  should  appear  by  the  petition: 
1.   The  full  name  and  address  of  each  person  to  whom  it  is  asked 

titled  may  at  any  time  qualify  or  be  if  persons  having  a  prior  right  did  not 
compelled  to  qualify,  and  thus  create  take.  (Matter  of  Ferrigan,  92  App. 
a  joint  administration;  otherwise,  Div.  376;  87  N.  Y.  Supp.  16.) 
anyone  having  a  prior  right  to  let-  63  Co.  Civ.  Proo.,  §  2662  ( consol- 
ters,  could,  without  renouncing,  cut  idating  former  §§  2660,  2661). 
off  the  rights  of  those  in  a  subsequent  64  As  to  verification  before  a  notary, 
class,  by  simply  nominating  a  stranger,  and  the  form  of  it,  see  Perry  v.  Cor- 
el Matter  of  Root,  1  Redf.  257 ;  Mat-  nell  Steamboat  Co.,  27  Hun,  216. 
ter  of  Ward,  id.  254.  Compare  Mat-  Even  though  the  petition  is  unverified, 
ter  of  Ireland,  supra.  A  nonresident  the  letters  are  prima  facie  proof  that 
alien  is  incapable  of  obtaining  letters  they  were  properlj'  issued.  (Shaw  v. 
of  administration  upon  the  property  N.  Y.  Central  R.  Co.,  101  App.  Div.. 
of  a  resident  here,  and  cannot,  by  246.)  A  petition  for  letters  of  ad- 
power  of  attorney,  authorize  another  ministration  must  be  treated  as  un- 
to do  so  in  his  behalf.  (Sutton  v.  verified,  where  the  affidavit  of  verifica- 
Public  Adm'r,  4  Dem.  33;  Matter  of  tion  attached  thereto  purports  to  have- 
Ferrigan,  92  App.  Div.  376;  87  N.  Y.  been  riiade  before  a  notary  public  in 
Supp.  16.)  the  county  of  New  York,  while  t'le 
02  The  word  "  contingently "  refers  venue  stated  therein  is  Columbia 
to  a  person,  to  whom,  at  the  time  the  county,  (lb.) 
petition  was  filed,  letters  would  issue, 


323  Lettees  of  Admixistbation  in  Intestacy.      §  351. 

that  letters  be  issued,  and  enough  to  show,  prima  facie,  his 
competency  to  administer,  including  his  relationship  to,  or  the 
fact  that  he  is  a  creditor  of,  the  decedent,  and  his  age.  If 
either  of  such  persons  does  not  reside  in  this  State,  there  should 
be  an  allegation  that  he  is  a  citizen  of  the  United  States,  since 
a  nonresident  alien  is  incompetent.  It  is  not  necessary  to  state 
that  he  has  not  been  convicted  of  an  infamous  crime,  as  that 
will  be  presumed.  The  other  grounds  of  incompetency  specified 
in  the  statute  depend  on  the  adjudication  of  the  surrogate  upon 
the  facts,  and  there  need  be  no  allegation  in  regard  to  them. 
2.  The  fact  of  the  death  of  the  person  upon  whose  estate  a 
grant  of  administration  is  sought.  The  time,  place,  and  manner 
of  the  death  should  be  specified,  if  the  petitioner  has  knowledge 
thereof.  If  he  has  not  such  knowledge,  the  allegations  upon  that 
point  may  be  made  on  information  and  belief.  In  case  the 
only  available  evidence  of  the  death  is  circumstantial,  there 
should  be  a  statement  of  such  facts  and  circumstances  as  raise  a 
presumption  of  death,  and  justify  the  surrogate  in  adjudging  that 
the  same  has  occurred.  In  such  instances,  great  care  should  be 
taken  to  set  forth  every  circumstance  which  would  raise  an  in- 
ference of  death,  since,  in  a  case  where  the  fact  of  death  does 
not  actually  exist,  the  letters  cannot  be  sustained  against  col- 
lateral attack,  unless  due  proof  of  death  is  adduced  before  the 
surrogate.  As  to  the  fact  of  death,  mere  information  and  belief, 
without  any  reasons  for  it,  are  not  proof  or  evidence  in  any  legal 
sense.^^  No  absolute  rule  can  be  laid  down  as  to  what  is  sufiicient 
circumstantial  proof  of  death,  so  as  to  make  the  surrogate's  de- 
cision, that  the  person  is  really  dead  as  alleged,  conclusive.  Little 
question  can  exist  where  there  is  direct  evidence,  as  the  testi- 
mony of  one  who  witnessed  the  death  and  burial;  but  where  the 
evidence  is  circumstantial,  there  may  be  considerable  difficulty.®® 

65  Roderigas  v.  East  River  Sav.  Inst.,  and  belief,  the  fact  being  that  he  was 
76  N".  y.  316.  In  tliis  ease,  the  peti-  living.  Held,  that  "  there  was  too 
tion  was  not  presented  to  the  surro-  much  '  voidness '  in  this  proceeding  to 
gate,  who  never  saw  the  petitioner,  justify  any  court  in  sustaining  it  for 
and  never  in  fact  acted  upon  the  peti-  any  purpose  whatever,"  and  that  the 
tion,  and  had  no  actual  knowledge  of  letters  were  no  protection  to  an  inno- 
it,  nor  of  the  issuing  of  the  letters,  cent  person  who  had,  upon  presenta- 
the  business  being  done  by  a  clerk  in  tion  thereof,  in  good  faith  and  rely- 
the  office,  who  used  a  blank  which  had  Ing  upon  them,  paid  to  the  person 
been  signed  by  the  surrogate  and  left  named  as  administratrix  a  sum  due 
with  him,  and  attached  the  surro-  the  alleged  decedent, 
gate's  seal.  The  only  proof  of  the  B6As  to  the  burden  of  proving  de- 
death  of  the  person  on  whose  estate  cedent's  death,  and  for  illustrations  of 
administration  was  asked,  was  the  al-  what  circumstances  will  prove  it  in- 
legation  of  the  petitioner,  upon  the  ferentially,  see  §  186,  ante. 
best   of   her    knowledge,    information, 
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3.  That  the  decedent  left  no  valid  will,®''  and  the  other  facts 
essential  to  show  that  the  surrogate  to  whom  the  application  is 
made  has  jurisdiction  to  grant  it  • —  e.  g.,  that  the  deceased  was, 
at  the  time  of  his  death,  a  resident  of  the  surrogate's  county, 
or,  being  a  nonresident  of  the  State,  died  in  that  county,  leaving 
property  in  the  State,  etc.®^  4.  The  value  of  the  decedent's  per- 
sonal estate,  so  far  as  ascertained.  5.  Whether  the  decedent  left 
any  husband  or  widow,  children,  adopted  children,  etc.,  so  as  to 
show  the  order  of  priority  of  right  to  the  letters.  If  any  such 
persons  survive,  the  petition  should  show  the  full  name  and  resi- 
dence of  each,  and  his  relationship  to  the  decedent,  and  whether 
any  of  them  are  infants,  and,  if  so,  the  full  names  and  residences 
of  the  guardians,  if  any.  Also,  whether  the  relatives  of  the  same 
degree  of  kindred  are  males  or  females, —  if  females,  whether 
married  or  single, —  and  whether  they  are  of  the  whole  blood  or 
of  the  half  blood,  as  these  matters  determine  the  preference 
among  several  persons  of  the  same  degree  of  relationship.  Where 
several  are  equally  entitled  to  administration,  the  petition  may 
properly  contain  a  statement  of  such  facts  as  will  guide  the  sur- 
rogate in  the  exercise  of  his  discretionary  power  to  choose  among 
them.  6.  In  case  there  are  persons  who  have  a  right  of  admin- 
istration prior,  or  equal,  to  that  of  those  to  whom  the  letters 
are  sought  to  be  issued,  and  they  have  renounced,  that  fact 
should  be  alleged.  If  the  applicant  prays  for  the  issue  of  letters 
to  himself,  and  desires  to  have  one  or  more  persons,  not  entitled 
to  administer,  joined  with  him  in  the  administration,  the  petition 
should  state  the  full  names  and  residences  of  such  persons,  and 
facts  showing,  prima  facie,  their  competency  to  administer,  in 
the  same  manner  as  with  respect  to  a  person  entitled,  and  con- 
tain a  consent  to  such  joinder.     The  petition  must  always  pray 

67  A  verified  petition  alleging  the  sufficient ;  or  that  a  paper  purporting 
death  of  decedent  "  without  leaving  to  be  a  will  was  revoked  by  the  tes- 
any  valid  last  will  and  testament,  to  tator  in  his  lifetime;  or  that  the 
my  knowledge,  information,  or  belief,"  paper  was  not  a  valid  will,  by  reason 
made  by  the  nephew  of  the  decedent,  of  the  incapacity  of  the  testator, 
a  resident  of  tlie  same  county  she  Where  an  invalid  or  inoperative  tes- 
lived  in,  and  one  of  her  nearest  of  tamentary  paper  is  alleged,  the  execu- 
kin, —  Held  sufficient  to  confer  juris-  tors  and  legatees  named  therein,  if 
diction  on  the  surrogate  to  determine  known,  should  he  mentioned,  and  the 
the  fact  as  to  intestacy,  a  will  having  court  ought  to  require  notice  to  them 
been  probated  in  another  State.  (Mat-  before  granting  administration, 
ter  of  Cameron,  47  App.  Biv.  120;  62  6S  Where  the  petition  fails  to  show 
N.  Y.  Supp.  187 ;  aflF'd,  166  N.  Y.  610.)  the  existence  of  assets  here,  the  letters 
An  allegation  that  the  petitioner  has  issued  thereon  are  not  safe  against  col- 
made  diligent  search  among  the  papers  lateral  attack.  (McCarthy  v.  Supreme 
of  the  decedent,  and  found  no  will,  is  Court  of  Foresters,  107  App.  Div.  185.) 
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for  a  decree  which,  under  the  present  statute,  is  a  preliminary 
to  the  issuing  of  the  letters  in  all  cases.  In  certain  instances 
there  will  also  be  a  clause  asking  that  a  citation  issue;  and  where 
the  petitioner  asks  that  letters  issue  to  himself,  and  desires  a 
person,  not  entitled,  to  be  joined,  he  should  add  a  prayer  to  that 
effect.  The  Code  provides  that  the  prayer  shall  be  for  a  decree 
awarding  letters  of  administration,  either  to  him  or  to  such  other 
person  or  persons,  having  a  prior  right,  as  may  be  entitled 
thereto,  or  in  the  alternative,  as  the  petitioner  elects;  and,  if 
necessary,  that  the  persons  required  to  be  cited,  as  prescribed  in 
the  statute,  may  be  cited  to  show  cause  why  such  a  decree  should 
not  be  made.^* 

§  352.  Renunciation  of  prior  right  to  letters. —  As  in  the  case  of 
one  appointed  executor  by  a  will,  the  right  to  administration  may 
be  renounced.  The  Code  provides  for  a  renunciation  by  a  person 
Avho  has  either  a  prior  or  an  equal  right  to  that  of  the  petitioner, 
and  the  mode  prescribed  for  the  renunciation  is  "  by  a  written 
instrument,  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  or  otherwise  proved  to 
the  satisfaction  of  the  surrogate ;  which  must  be  filed  in  the 
surrogate's  office."  ™ 

§  353.  Qualified  renunciation. —  A  distinction,  not  indicated  in 
the  statute,  has  arisen  in  practice  between  an  absolute  and  a 
qualified  renunciation.  By  the  former,  the  person  having  the 
right  gives  it  up  without  qualification,  and  it  may  then  be  taken 
advantage  of  by  any  one  standing  in  the  same  or  the  subsequent 
order  of  preference ;  while,  by  the  latter,  the  person  executing 
the  renunciation  inserts  a  clause  stating  that  he  renounces  in 
favor  of  a  certain  person  only,  and  such  a  renunciation  is  of  avail 
only  to  the  person  in  whose  favor  it  is  made.  It  seems  that  a 
renunciation  may  be  retracted  at  any  time  before  the  letters  of 
administration  have  actually  issued,  and  that  such  a  retraction 
is  a  matter  of  right  which  the  surrogate  cannot  refuse  to  allow.'^* 

§  354.    Proof  requisite  for  citation  or  decree Ordinarily  the 

filing  of  the  petition  will  be  followed  by  the  issuing  of  a  citation  ; 

69  Co.  Civ.  Proc,  §  2662,  as  amended"  Hun,   139 ;   rev'd,  on  other   points,   in 

1893   (former  §  2660).  145  N.  Y.  563.)      In  Matter  of  San- 

TO  Co.  Civ.  Proc,  §  2663,  as  amended  ford    (100   App.   Div.   479;    91    N.   Y. 

1893  ( consolidating  former  §  2664).    A  Supp.  706),  it  was  suggested  that  an 

renunciation   of    the   right   to   be   ap-  oral  renunciation,  if  acted  upon  by  the 

pointed  administrator  in  another  State  parties,  is  binding, 

relates  only  to  assets  which  must  be  Ti  Casey  v.   Gardiner,   4   Bradf.    13. 

administered  on  in  such  State.     (Sulz  See  Matter  of  Sanford,  supra. 
y.  Mutual  Reserve  Fund  Life  Assn.,  83 
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Tbut  where  it  is  not  necessary  to  cite  any  person,  a  decree  grant- 
ing letters  may  be  made  directly  upon  presentation  of  the  peti- 
tion.''^^  Before  the  surrogate  acts  in  either  manner,  the  statute 
requires  that  he  should  have  before  him  satisfactory  presumptive 
evidence  of  the  facts  upon  which  his  jurisdiction  depends.  It 
is  provided  that  "  a  citation  shall  not  be  issued,  and  a  decree  shall 
not  be  made  where  a  citation  is  not  necessary,  until  the  petitioner 
presumptively  proves,  by  affidavit  or  otherwise,  to  the  satisfac- 
tion of  the  surrogate,  the  existence  of  all  the  jurisdictional  facts, 
and,  particularly,  that  the  decedent  left  no  will.  Eor  the  pur- 
pose of  the  inquiry  touching  any  of  these  matters,  the  surrogate 
may  issue  a  subpoena,  requiring  any  person  to  attend  and  be  ex- 
amined as  a  witness."  ''^  For  example,  where  administration  is 
claimed  by  an  alleged  son  of  the  intestate,  but  his  legitimacy  is 
denied,  proofs  must  be  taken,  and  the  question  of  interest  deter- 
mined.''* Where  the  decree  for  letters  is  made  without  citation, 
upon  the  presentation  of  the  petition,  it  is  manifest  that  the 
latter  must  contain  all  the  proof  which  the  statute  requires  to 
be  preseoited.  The  surrogate  is  not  confined  to  any  form  of  pro- 
cedure or  mode  of  proof  on  an  application  for  letters  of  adminis- 
tration.   He  may  receive  proof  by  affidavit.''® 

§  355.  When  citation  to  issue. —  As  to  whether  or  not  a  citation 
shall  issue,  upon  an  application  for  a  grant  of  administration,  the 
Code  specifies  three  classes  of  cases,  in  two  of  which  a  citation 
is  required,  while  in  the  third  its  issuing  is  in  the  discretion  of 
the  surrogate :  "  1.  Every  person,  being  a  resident  of  the  State, 
who  has  a  right  to  administration,  prior  or  equal  to  that  of  the 
petitioner,  and  who  has  not  renounced,  must  be  cited  upon  a 
petition  for  letters  of  administration.™     2.  Where  the  surrogate 

72  Co.  Civ.  Proc,  §  2662,  as  amended  oath,    touching    the    time,    place    and 

1893  (consolidating  former  §  2661).  manner  of  the  dep„th,  and  whether  or 

T3  Co.  Civ.  Proc,  §  2662  (consolidat-  not  the  party  dying  left  any  will, 
ing  former  §  2661).  The  last  clause  etc."  But  it  was  held  that  the  pro- 
of this  section  is  in  addition  to  the  vision  was  merely  directory,  and  that 
general  provision  (Co.  Civ.  Proc,  the  jurisdiction  of  the  surrogate  to 
I  2481,  subd.  3)  conferring  upon  sur-  issue  the  letters  did  not  depend  upon 
rogates  power  to  issue  subpoenas  to  its  observance.  (Farley  v.  McCon- 
witnesses.  The  provision  of  the  Re-  nell,  52  N.  Y.  630;  Johnston  v.  Smith, 
vised   Sta.tutes     (2   R.    S.    74,    §    26),  25  Hun,  171.) 

which  this  section  supersedes,  differed  74  Public  Adm'r  v.  Hughes,  1  Bradf. 

from  it  In  phraseology,  requiring  that  125. 

before  the  letters  shall  be  issued,  "the  75  O'Connor  v.   Huggins,   113   N.  Y. 

fact   of   such   persons   dying  intestate  511. 

shall  be  proved  to  the  satisfaction  of  76  Co.  Civ.  Proc,  §  2663,  as  amended 

the  surrogate,  who  shall  examine  the  1893    (consolidating  former    § 


person   applying  for   such  letters,   on    But  the   failure   to  cite   such   persons 
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is  unable  to  ascertain,  to  his  satisfaction,  whether  the  decedent 
left  surviving  him  any  person  entitled  to  succeed  to  his  estate, 
a  citation  must  be  issued,  directed  generally  to  all  creditors  of, 
and  persons  interested  in,  the  estate,  and  also  to  the  attorney- 
general  and  the  public  administrator  of  the  proper  county,  re- 
quiring them  to  show  cause  why  administration  should  not  be 
granted  to  the  petitioner. '^^  3.  The  surrogate  may,  in  his  dis- 
cretion, issue  a  citation  to  nonresidents,  or  those  who  have  re- 
nounced, or  to  any  or  all  other  persons  interested  in  the  estate, 
whom  he  thinks  proper  to  cite."  ''^  But  the  implied  discretion 
to  omit  the  issue  of  a  citation  to  nonresidents  was  not  intended  to 
give  the  surrogate  the  power  to  wholly  cut  off  the  right  of  such  a 
nonresident  to  letters  of  administration  without  notice.  If  a 
surrogate  exercising  such  discretion  grants  letters  of  administra- 
tion to  a  person  of  inferior  right,  such  appointment  is  regular  so 
long  as  it  remains  unrevoked,  but  it  is  at  all  times  subject  to 
the  right  of  the  nonresident,  on  proper  application,  to  an  appoint- 
ment superseding  the  first  appointment,  providing  such  nonresi- 
dent by  laches  or  otherwise  has  not  waived  his  right  thereto.™ 

"  Where  it  is  not  necessary  to  cite  any  person,  a  decree,  grant- 
ing to  the  petitioner  letters,  may  be  made  on  presentation  of 
the  petition."  ^  It  is  obvious  that  where  there  is  no  one  who 
has  a  right  to  the  administration  either  "  prior  or  equal  to  that 
of  the  petitioner,"  no  citation  is  necessary;  for  example,  no  cita- 
tion is  necessary  on  the  application  of  a  widow  for  letters  on 
her  deceased  husband's  estate,*^  nor  where  application  is  made  by 
a  residuary  legatee.*^  A  person  who  has  the  prior  right  of  ad- 
ministration must  be  cited,  even  although  letters  issued  to  him 
have  been  revoked  for  a  failure  to  give  new  sureties. ^^  "Where 
the  person  having  such  prior  right  or  one  having  an  equal  right 

can  be   taken   advantage   of  by   them  der  Co.  Civ.  Proc,  §  2523.     See  §  75, 

alone.     (Shaw  v.  X.  Y.  Central  E.  Co.,  ante. 

101   App.   Div.  246.)      Formerly,   per-        «  Co.  Civ.  Proc,  §  2663,  as  amended 

sons  having  equal  right  to  the  admin-  1893   (consolidating  former  §  2662). 

istration  with  the  petitioner,  were  not        T9  Matter    of    Campbell,    192    N.    Y. 

required  to  be  cited.     (Peters  v.  Pub-  312;    Matter  of  Tyers,  41  Misc.   378; 

lie  Adm'r,  1  Bradf.  200.)      But  not  so  84  N.  Y.  Supp.  934. 

now.     (Matter  of  Tobin,  7  N.  Y.  Surr.,        80  Co.  Civ.  Proc,  §  2663,  as  amended 

MS.  Dec.  138;  Matter  of  Early,  N.  Y.  1893-  (consolidating  former  §  2662). 

Law  J..  Feb.  18,  1890.)  81  Matter   of   Moulton,   32    St.    Eep. 

77  Co.  Civ.  Proc,  §  2663.     The  mode  631  ;  10  N.  Y.  Supp.  717. 
of  service  of  such  a  citation,  upon  the        82  Matter    of    Richardson,    8    Misc. 

general  class  of  creditors  and  persons  140;  29  N.  Y.  Supp.  1079. 
interested,  will  be  by  publication,  un-        83  Barber  v.  Converse,  1  Eedf .  330. 
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has  not  been  cited,  letters  issued  to  another  will  be  revoked  on 
his  application.^ 

§  356.  Contents  and  service  of  citation. —  In  respect  to  its  con- 
tents, the  citation  must  of  course  conform  to  the  requirements 
of  the  statute  applying  to  all  citations  issued  by  a  surrogate.^" 
The  Code  specifies,  in  only  one  instance,  i.  e.,  where  the  public 
administrator  and  the  attorney-general  are  to  be  cited,**®  the  tenor 
of  a  citation  issued  upon  an  application  for  letters  in  intestacy; 
but,  in  other  cases,  as  in  the  one  referred  to,  it  should  require 
those  to  whom  it  is  directed  to  show  cause  why  administration 
should  not  be  granted  to  the  petitioner,  or  as  prayed  for  by  him. 
The  rules  governing  the  time,  manner,  and  proof  of  service  of 
the  citation  have  been  already  given,  while  treating  of  the  com- 
mencement of  proceedings  in  general.*^ 

§  357.    Appearance  by  person  not  cited It  is  provided,  with 

respect  to  an  application  for  letters  in  intestacy,  that  "  where  a 
citation  is  issued,  any  creditor  of  the  decedent,  or  any  person  in- 
terested in  the  personal  estate,  although  not  cited,  may  appear 
and  make  himself  a  party  to  the  special  proceeding,  in  like  man- 
ner and  with  like  effect  as  a  devisee  or  legatee,  who  is  not  cited 
upon  an  application  for  probate."  *^ 

§  358.  Proceedings  on  the  hearing. —  The  statute  contemplates 
two  species  of  hearings  before  the  surrogate,  on  an  application 
for  a  grant  of  administration  in  case  of  intestacy, —  one  upon  his 
own  motion,  as  a  preliminary  to  the  issuing  of  a  citation,  or, 
where  no  citation  is  necessary,  in.  case  he  requires  proof  of  the 
existence  of  one  or  more  of  the  requisite  jurisdictional  facts,  in 
addition  to  that  furnished  by  the  allegations  of  the  verified  peti- 
tion; and  the  other,  the  ordinary  hearing  where  a  citation  is 
issued,  and  questions  are  presented,  by  opposing  allegations,  for 
his  determination  before  the  rendering  of  his  decree.  If  the 
jurisdictional  facts  set  forth  in  the  petition,  such  as  the  intes- 
tate's death,  and  his  leaving  personal  property  within  the  State, 
are  not  put  in  issue,  oral  proof  of  these  facts  upon  the  hearing 
is  unnecessary.*^     The  fact  that  the  deceased  was  not  intestate 


84  Barber  v.  Converse,  1  Redf.  330 
Public  Adm'r  v.  Peters,  1  Bradf.  100 
Matter   of   Campbell,   192  N.  Y.   312 


86  Co.  Civ.  Proc,  §  2663. 

8T  Chapter  III,  ante,  §  76  et  seq. 

88  Co.  Civ.  Proc,  §  2663,  as  amended 


Matter    of    Tyers,    41    Misc.  378;    84    1893    (consolidating  former   §   2665). 

N.  Y.   Supp.   934.     And  see  Oram  v.    See  ante,  §  85. 

Oram,  3  Redf.  300.  89  Matter    of    Gooseberry,   52   How. 

85  Co.  Civ.  Proc.,  §  2519.  Pr.  310. 
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may  be  shown,  either  by  original  proof  of  a  will,  or  by  evidence 
that  a  will  has  been  duly  proved  in  a  court  of  competent  juris- 
diction. Upon  an  allegation  of  the  existence  of  an  unproven 
will,  proceedings  will  be  stayed  to  afford  opportunity  to  have  it 
proved  in  due  course.®"  If  it  is  alleged  that  the  decedent  left  a 
will,  and  an  executed  will  is  traced  last  to  his  possession,  there 
must  be  proof  of  search  for  it  among  his  papers.  If  it  cannot 
be  found,  the  presumption  is  that  he  revoked  it  by  destroying 
it.*^  In  determining  the  right  of  the  petitioner,  or  other  per- 
son, to  letters  of  administration,  it  frequently  becomes  necessary 
to  determine  questions  of  marriage,  legitimacy,®^  etc.,  and  these, 
as  well  as  questions  of  preference,  require  to  be  first  determined 
on  evidence  to  be  produced  before  the  surrogate.  In  case  the 
status  of  the  applicant  has  been  determined  by  the  judgment  of  a 
court  of  general  jurisdiction,  that  judgment  is  conclusive  upon 
the  surrogate.®* 


90  Ishara  v.  Gibbons,  1  Bradf.  69. 
Where  the  applicant  for  letters  swore 
that  decedent  died  without  leaving  a 
will,  and  those  claimiiig  that  a  will 
had  been  made  and  destroyed  adduced 
no  evidence, —  Held,  that  the  proof,  on 
the  part  of  the  applicant,  was  suffi- 
cient, and  that  his  petition  should  be 
granted.  (Matter  of  Demmert,  5 
Redf.  299.)  See  Matter  of  Cameron, 
47  App.  Div.  120 ;  62  N.  Y.  Supp.  187 ; 
aflf'd,  166  N.  Y.  610. 

9lBulkley  v.  Redmond,  2  Bradf. 
281.     See  §  235,  ante. 

92  In  cases  where  there  is  a  dispute 
as  to  whether  the  Intestate  was  ever 
married,  the  presumption  is  always  in 
favor  of  marriage,  and  if  the  evidence 
merely  shows  filiation,  legitimacy  will 
generally  be  presumed,  especially  if 
the  affair  be  remote  and  the  parents 
are  dead,  and  the  children  alone  are 
interested.  The  lex  loci  contractus 
governs  as  to  the  fact,  w"hether  a 
valid  marriage  took  place,  which,  in 
the  absence  of  proof  to  the  contrary, 
will  be  taken  to  be  the  same  as  the 
lex  fori.  (Ferrie  v.  Public  Adm'r,  4 
Bradf.  28.)  But  where  the  person 
claiming  as  a  party  to  the  alleged  con- 
tract of  marriage  is  living,  and  the 
transaction  is  recent,  defects  in  the 
proof,  or  in  the  explanation  of  sus- 
picious circumstances,  are  taken  more 
adversely  than  when  the  events  in- 
volved are  remote,  and  both  of  the 
parties  are  deceased.     (Hill  v.  Burger, 


3  Bradf.  432.)  See  Minor  v.  Jones,  2 
Redf.  289 ;  Clayton  v.  Wardell,  4  N.  Y. 
231;  Cheney  v.  Arnold,  15  id.  351; 
Van  Tuyl  v.  Van  Tuyl,  8  Abb.  Pr. 
(N.  S.)  5;  57  Barb.  235;  Jackson  v. 
Winne,  7  Wend.  47;  Caujolle  v.  Fer- 
rie, 23  N.  Y.  90;  Jacques  v.  Public 
Adm'r.  1  Bradf.  499;  Hyde  v.  Hyde, 
3  id.  509;  Bissell  v.  Bissell,  55  Barb. 
325 ;  Fleming  v.  People,  27  N.  Y.  329 ; 
Brower  v.  Bowers,  1  Abb.  Ct.  App. 
Dee.  214;  O'Gara  v.  Eisenlohr,  38 
N.  Y.  296;  Cunningham  v.  Burdell,  4 
Bradf.  343;  Foster  v.  Hawley,  8  Hun, 
68;  Blossom  v.  Barrett,  37  N.  Y.  434; 
Oram  v.  Oram,  3  Redf.  300;  Davis  v. 
Brown,  1  id.  259;  White  v.  Lowe,  id. 
376;  Wyles  v.  Gibbs,  id.  382;  Decker 
V.  Morton,  id.  477;  Renholm  v.  Pub- 
lic Adm'r,  2  id.  456 ;  Byrnes  v.  Dibble, 
5  id.  383.  When  a  woman  marries  a 
man  in  good  faith  without  knowledge 
that  he  has  a  lawful  wife  living,  and, 
after  the  latter's  death,  the  parties 
continue  to  cohabit  and  hold  them- 
selves out  to  t'le  world  as  husband 
and  wife  in  a  jurisdiction  where  com- 
mon-law marriages  are  valid,  their 
marriage  is  valid  and  the  wife,  on  the 
death  of  her  husband,  is  entitled  to 
letters  of  administration  upon  his  es- 
tate. (Matter  of  Wells,  123  App.  Div. 
79 ;  aff'd,  194  N.  Y.  548.)  To  the  same 
effect,  Matter  of  Terwilliger,  63  Misc. 

93  Hence,  npon  an  application  by  a 
wife,   whose   marriage    had   been    an- 
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§  359.    The  decree  and  letters The  surrogate  must  make  a 

decree,  either  granting  or  refusing  to  grant  the  letters.  If  a  cita- 
tion has  issued,  the  Code  provides  that  upon  its  return  —  that  is, 
not  necessarily  immediately  upon  its  return,®*  but  after  hearing 
the  allegations  and  proofs  of  the  parties  —  the  surrogate  must 
make  such  a  decree  in  the  premises  as  justice  requires.®^  But 
it  does  not  follow  that  in  every  case  where  the  jurisdictional  facts 
appear,  the  application  will  be  allowed.  The  grant  of  administra- 
tion presupposes  some  necessity  for  it;  but  where  it  will  accom- 
plish no  useful  purpose  it  should  be  withheld.®"  If  the  decree 
grants  letters,  it  may,  in  the  surrogate's  discretion,  award  admin- 
istration without  a  personal  examination®''  of  the  person  to  whom 
it  is  awarded;  and  it  may  make  the  award  to  any  party  to  the 
special  proceeding  who  appears  to  be  entitled  thereto.®*  Having, 
with  his  sureties,  executed  the  bond®®  and  justified,  and  taken  the 
oath  of  office,  he  is  entitled  to  receive  the  letters. 

§  360.  limited  letters. —  In  a  proper  case,  the  court  may,  in  a 
grant  of  administration,  insert  in  the  letters  a  limitation  of  the 
authority  to  be  exercised  thereunder  by  the  recipient.  For  exam- 
ple, where  the  only  asset  is  a  cause  of  action  of  decedent,  of 
uncertain  value,  surviving  to  the  representative,  or  which  is 
granted  to  the  representative  by  law, —  e.  g.,  damages  for  negli- 
gently causing  decedent's  death, —  the  amount  likely  to  be  recov- 
erable being  doubtful,  the  court  may  accept  a  modified  security, 
and  limit  the  authority  of  the  letters  to  the  prosecution  of  such 
action,  and  restraining  the  representative  from  compromising 
the  action  or  enforcing  any  judgment  recovered  therein  without 
the  order  of  the  surrogate,  on  additional  further  satisfac!;ory 
security.'' 

nulled,  the  surrogate  may  not  inquire  book  kept  for  that  purpose   is  a  de- 

into  the  facts  litigated  in  the  action;  cree.     It  is  still  the  practice  to  issue 

although  he  may  determine  whether,  letters  forthwith  in   such  a  case.     If 

in  that  action,  the  service  of  the  sum-  any  order  is  made,  it  is  by  an  entry 

mons  was  sufficient  to  give  the  court  in  the  surrogate's  books, 

jurisdiction.       (Matter    of   McGarren,  06  Thus,  where  the  decedent  left  no 

112  App.  Div.  503.)  debts  and  the  next  of  kin  havedistrib- 

94  See  Co.  Civ.  Proc,  §  2514,  subd.  uted  his  property  by  consent,  the  let- 

10,  for  a  definition  of  this  expression,  ters  are  properly  refused.     (Matter  of 

»s  Co.  Civ.  Proc,  §  2663,  as  amended  Losee,  119  App.  Div.  107.) 

1893    (consolidating  former   §   2666).  07  See  Farley  v.  McConnell,  52  N.  Y. 

The    requirement   of   a   decree   in   all  630. 

cases   is   new.     It   has    not  been   the  08  Co.  Civ.  Proc,  §  2663,  as  amended 

practice,  we  believe,  to  enter  a  formal  1893  (consolidating  former  §  2666). 

decree  where  there  is  no  contest,  ex-  oo  See  c  XV,  pott,  on  Official  Bonds, 

cept  so  far  as  the  entry  in  the  record-  i  Co.  Civ.  Proc,  §  2664,  as  amended 
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TITLE  FOURTH. 

QUALIFICATIONS   OF   ADMINISTEATOE. 

§  361.  Who  are  incompetent  to  administer. —  The  rules  govern- 
ing the  competency  of  a  person  to  be  an  administrator  are,  with 
the  single  exception  hereinafter  noted,  the  same  as  those  in  the 
case  of  an  executor.  These  have  been  detailed  in  a  previous 
chapter.^  With  respect  to  letters  of  administration,  the  statute 
declares  that  such  letters  shall  not  be  granted  to  (1)  a  person 
convicted  of  an  infamous  crime;*  nor  to  (2)  any  one  incapable 
by  law  of  making  a  contract;  nor  to  (3)  a  person  not  a  citizen 
of  the  United  States,  unless  he  is  a  resident  of  this  State;*  nor 
to  (4)  a  person  under  twenty-one  years  of  age;  nor  to  (5)  a 
person  who  is  judged  incompetent  by  the  surrogate  to  execute  the 
duties  of  such  trust,  by  reason  of  drunkenness,  improvidence,  or 
want  of  understanding.^ 

The  excepition  referred  to  is,  that  whereas  "  disihonesty,"  when 
so  adjudged  by  the  surrogate,  disqualifies  a  person  for  the  office 
of  executor,  it  is  not  expressly  stated  to  be  a  bar  to  a  grant  of 
letters  of  administration,  though,  by  another  section,  dishonesty 
is  made  a  ground  for  revoking  such  letters.®     The  fact  that  a 

1893,  incorporating  former  §  2667.  followed  by  a  fine  of  fifty  dollars,  does 
Aside  from  the  question  of  security,  not  render  the  offender,  incompetent  to 
we  fail  to  see  any  jurisdictional  ob-  administer  within  the  meaning  of  seo- 
joction  to  the  court's  limiting  the  tion  2661.  (Matter  of  Greene,  48 
effect  of  letters  granted  by  it  in  a  Misc.  31;  96  N.  Y.  Supp.  222;  Matter 
proper  case,  according  to  English  prae-  of  O'Hare,  60  Misc.  269.) 
tiee.  In  Martin  v.  Dry  Dock,  etc.,  4  A  resident  of  the  State  of  New 
R.  R.  Co.  (92  N.  Y.  70),  the  letters  York  may,  although  not  a  citizen  of 
granted  power  "  with  the  powers  ex-  the  United  States,  be  appointed  ad- 
pressed  in  the  margin,"  and  on  the  ministrator  of  a  decedent.  (Tanas  v. 
margin  was  written,  "  These  letters  Municipal  Gas  Co.,  88  App.  Div.  251 ; 
are  issued  with  limited  authority  to  84  N.  Y.  Supp.  1053.)  As  to  incom- 
prosecute  only,  and  not  with  power  petency  of  a  nonresident  alien,  see 
to  collect  or  compromise."  In  an  ac-  Matter  of  Ferrigan,  92  App.  Div.  376; 
tion  by  the  administrator,  on  an  ob-  87  N.  Y.  Supp.  16;  Matter  of  Flynn, 
jection  that  the  letters  were  invalid  92  App.  Div.  379. 
upon  their  face,  and  did  not  authorize  B  Oo.  Civ.  Proc,  §  2661,  as  amended 
him  to  bring  the  action,  the  surro-  1893,  incorporating  2  R.  S.  75,  §  32; 
gate's  power  to  insert  the  limitation  as  amended  L.  1830,  c.  320,  §  18;  L. 
was  upheld.  The  letters,  however,  do  1863,  c.  362;  L.  1867,  <;.  782,  §  2.  A 
not  restrict  the.  person  to  whom  they  person  should  be  refused  administra- 
are  granted  to  the  prosecution  of  any  tion  for  "  improvidence,"  where  he  has 
particular  person  for  causing  the  not  been  able  to  accumulate  any  prop- 
death  of  the  intestate,  though  the  peti-  erty  or  support  his  children  and  where 
tion  undertakes  to  specify  the  person  by  living  beyond  his  means  he  has 
through  whose  negligence  it  happened,  been  compelled  continually  to  borrow 
but  the  administratrix  may  prosecute  from  others.  (Matter  of  Ferguson,  41 
Tier  action  against  any  person  liable.  Misc.  465;  84  N.  Y.  Supp.  1102.)  See 
(Matter  of  Halligan,  50  Misc.  481.)  Matter    of   Greene,    48    Misc.    31 ;    96 

2  See  §  303,  ants.  N.  Y.  Supp.  222. 

3  A   conviction    for   a   misdemeanor  6  Co.  Civ.  Proc,  §  2685. 
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man  sought  to  obtain  property  from  another  by  theft  or  fraud 
has  been  held  not  to  be  "  improvidence  "  within  the  meaning 
of  the  statute,  though  no  one  can  doubt  that  it  is  "  dishonest."  ^ 
The  standard  of  incompetency  fixed  by  the  written  law  can  alone 
be  applied  in  passing  upon  the  qualifications  of  an  applicant  to 
whom  that  law  has  given  priority;  hence  indebtedness  to  the 
estate  or  personal  interest  in  its  administration  are  not  of  them- 
selves,^ nor  are  old  age  and  physical  ijifirmity,  -per  se,  disqualifi- 
cations for  the  office.®  The  fact  that  the  person  having  the 
right  to  a  grant  of  letters  claims  to  own  the  property  alleged 
to  belong  to  the  estate,  is  not  a  bar  to  such  grant. ^^  A  corpora- 
tion cannot  be  administrator,  unless  so  authorized  by  its  charter; 
which  is  the  case  of  several  trust  companies.-'^ 

§  362.  Administrator's  oath. —  The  official  oath  or  affirmation  of 
an  administrator,  to  the  effect  that  he  will  well,  faithfully,  and 
honestly  discharge  the  duties  of  his  office,  describing  it,  must  be 
filed  with  the  surrogate  before  letters  are  issued  to  him.  Where 
his  appointment  and  qualifying  are  brought  in  question  in  a 
collateral  action,  he  will  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  to  have  taken  the  oath  of  office. -^^ 

§  363.  Administrator's  bond. —  An  administrator  must,  before 
letters  are  issued  to  him,  besides  filing  his  official  oath,  execute  to 
the  people  of  the  State,  and  file  with  the  surrogate,  the  joint  and 
several  bond  of  himself,  and  two  or  more  sureties,  in  a  penalty, 
fixed  by  the  surrogate,  not  less  than  twice  the  value  of  the  per- 
sonal property  of  which  the  decedent  died  possessed,  and  of  the 
probable  amount  to  be  recovered  by  reason  of  any  right  of  action, 
granted  to  an  executor  or  administrator,  by  special  provision  of 
law.^^  The  regulations  for  ascertaining  the  amount  of  penalty, 
etc.,  are  reserved  for  consideration  in  the  chapter  on  official  bonds. 

^  Coope  V.  Lowerre,  1  Barb.  Ch.  45.  n  Thompson's  Estate,  33  Barb.  334. 

See  Coggshal  v.  Green,   9  Hun,  471;  Compare  Matter   of   Avery,   45    Misc. 

Matter  of  Cutting,  5  Dem.  456.  529;  92  N.  y.  Supp.  974. 

8  Estate    of    Morgan,    2    How.    Pr.  12  Johnston  v.  Smith,  25  Hun,  171; 
(N.  S.)    194;   Churchill  v.  Prescott,  2  Dayton  v.  Johnson,  69  N.  Y.  419. 
Bradf.   304.  13  Co.  Civ.  Proc,  §  2664,  as  amended 

9  Matter  of  Berrien,  3  Dem.  263.  1893    (former  §  2067). 

10  Hayward  v.  Place,  4  Dem.  489 ; 
Matter  of  Facundi,  N.  Y.  Law  J.,  Nov. 
20,  1890. 


333  Letteks  oe  Administration  in  Intestacy.  §§  364,  364a, 


TITLE  FIFTH. 
effect  of  gkant  of  letteks. 

§  364.  The  letters  as  authority —  The  consideration  of  the  effect 
of  the  grant  of  letters  of  administration  properly  involves  the 
general  question  of  the  effect  of  surrogates'  decrees  —  a  topic 
which  has  been  to  some  extent  discussed  in  the  chapter  on  probate, 
and  will  be  further  discussed  in  another  chapter.-^* 

Unlike  an  executor,  who  may  assume  some  of  the  duties  of  his 
trust  before  probate,  the  rule,  with  respect  to  an  administrator, 
is,  that  a  party  entitled  to  administration  can  do  nothing  before 
letters  are  granted  to  him,  inasmuch  as  he  derives  his  authority, 
not  like  an  executor  from  the  will,  but  entirely  from  the  appoint- 
ment of  the  court.  Upon  the  issue  of  letters,  however,  the  per- 
sonal property  of  the  intestate  vests  in  the  administrator,  by  rela- 
tion, from  the  death  of  the  intestate,^^  so  that  one  who  has  taken 
possession  wrongfully  is  a  trespasser  ah  initio}^  Upon  the  same 
principle,  a  contract  entered  into,  after  the  intestate's  death,  but 
before  the  issuing  of  letters,  by  one  subsequently  appointed  ad- 
ministrator, is  rendered  valid  by  the  appointment."  The  author- 
ity conferred  by  the  letters  has  reference  exclusively  to  the  per- 
sonal property  of  the  intestate.''^^ 

§  364a.  Priority  among  different  letters —  The  person  or  persons 
to  whom  letters  of  administration  are  first  issued  from  a  Surro- 
gate's Court  having  jurisdiction  to  issue  them,  have  sole  and 
exclusive  authority  as  administrators,  pursuant  to  the  letters,  until 
the  letters  are  revoked  as  prescribed  by  law ;  and  they  are  entitled 
to  demand  and  recover  from  any  person,  to  whom  letters  upon 
the  same  estate  are  afterward  issued  by  any  other  Surrogate's 
Court,  the  decedent's  property  in  his  hands.  But  the  acts  of  a 
person  to  whom  letters  were  afterward  issued,  done  in  good  faith 
before  notice  of  the  letters  first  issued,  are  valid;  and  an  action 
or  special  proceeding  commenced  by  him  may  be  continued  by  and 

14  See  §  247,  ante,  and  c.  XXI,  post.  266;   47  N.  Y.  Supp.  863;   Matter  of 

isWhitlock  V.  Bowery  Sav.  Bank,  36  Losee,  119  App.  Div.  107.) 

Hun,  460,  and  oases  cited.  17  Allen  v.  Eighmie,  9  Hun,  201. 

16  Rockwell    V.    Saunders,    19    Barb.  18  See  Hillman  v.  Stephens,  16  X.  Y. 

473.      Where   there    are   no   creditors,  278;    Brevoort  v.   McTimsey,    1    Edw. 

the  widow  and  daughter  of  an  intes-  551 ;  GriflSth  v.  Beecher,  10  Barb.  432. 

tate,  his  only  next  of  kin,  may  settle  For  a  consideration  of  the  rights  and 

his  estate,  without  taking  out  letters,  liabilities  of  administrators  generally, 

(Herrington  v.  Lowman,  22  App.  Div.  see  c.  XVII,  post. 
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in  the  name  of  the  person  or  persons  to  whom  the  letters  were 
first  issued.''^ 

§  365.  Effect  of  grant,  by  way  of  estoppel. —  Where  letters  of 
administration  are  granted  to  a  person,  his  acts,  in  the  course  of 
the  proceedings  to  obtain  the  grant,  are  held  to  operate  upon  him, 
in  various  ways,  as  an  estoppel.  Thus,  the  administrator  and  the 
sureties  on  his  bond  are  estopped  from  denying  that  the  surro- 
gate had  jurisdiction  to  grant  the  letters,  in  an  action  upon  the 
bond,^"  or  in  any  proceeding  to  recover  assets  which  the  appoint- 
ment and  the  bond  enabled  the  administrator  to  obtain;-^  and 
where  one  made  application  for  administration  on  the  estate  of 
his  deceased  wife,  alleging,  under  oath,  that  she  died  possessed 
of  personal  property,  and  received  letters  and  afterward  filed  his 
account,  in  which  certain  moneys  were  returned,,  as  constituting 
the  whole  estate,  it  was  held  that  he  was  estopped,  as  against  a 
creditor  of  the  estate,  from  claiming  the  moneys  as  his  own  indi- 
vidual property.  ^^ 

§  366.  Letters  as  evidence  of  authority Subject  to  the  rule  of 

priority  among  different  letters,  above  mentioned,  it  is  provided 
that  letters  of  administration,  granted  by  a  court  or  officer  having 
jurisdiction  to  grant  them,  are  conclusive  evid.ence  of  the  author- 
ity of  the  persons  to  whom  they  are  granted,  until  the  decree 
granting  them  is  reversed  upon  appeal,  or  the  letters  are  revoked.^^ 
This  rule  protects  the  decree  and  letters,  in  general,  from  collateral 
impeachment;^*  but  it  is,  of  course,  subject  to  the  exception  which 
exists  with  reference  to  the  adjudication  of  all  other  tribunals,  viz., 
that  where  the  court  had  no  jurisdiction  the  decree  is  void,  and 
its  character  may  be  shovsni  in  a  collateral  proceeding.^'  Where 
the  validity  of  the  appointment  of  administrators  is  attacked,  the 
burden  of  proof  is  upon  the  attacking  party,  to  show  a  want  of 
jurisdiction  in  the  surrogate.^"  The  statute  does  not  require  the 
facts  conferring  jurisdiction  to  be  proved  in  any  particular  way, 
nor  the  proofs  to  be  filed  or  reduced  to  writing,  and,  therefore,  a 

19  Co.  Civ.  Proc,  §  2592.  More  v.    Pinch,   63    id.   404;    ^.   XXI, 

20  Field  V.   Van   Cott,   5  Daly,  308.    post. 

See  c.  XV,  post.  24  Kelly   v.   Jay,    79   Hun,    535;    29 

21  Johnston  v.  Smith,  25  Hun,  171.    N.  Y.  Supp.  933. 

22Garvey    v.   McCue,   3   Redf.    313;        2B  Ziemer   v.   Crucible   Steel   Co.,   99 

rev'd,  on  another  point,  14  Hun,  562.  App.  Div.  169;  90  N.  Y.  Supp.  962. 

23  Co.   Civ.   Prcc,   §   2591;   Leonard        26  Belden  v.  Meeker,  47  N.  Y.  307; 

V.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  Farlev  v.  MeConnell,  52  id.  630 ;  Welch 

48;  Kelly  v.  West,  80  id.  139;  Roderi-  v.  N.'Y.  Cent.  R.  Co.,  53  id.  610;  Shaw 

gas  V.   East  River  Sav.   Inst.,   63  id.  v.  N.  Y.  Cent.  R.  Co.,  101  App.  Div. 

460;   Parhan  v.  Moran,  4  Hun,   717;  246. 
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failure  to  find  such  proofs  on  file  in  the  surrogate's  office  is  not 
evidence  that  no  such  proofs  were  adduced  before  him;  the  pre- 
sumption is  that  they  were.^^  The  production  of  the  letters,  or 
the  record,  or  the  exemplification  of  the  record  thereof,  establishes, 
prima  facie,  the  death  of  the  intestate^^  and  the  representative 
character  of  the  administrator,  in  an  action  brought  by  him.^* 
A  formal  defect  in  the  letters  may,  it  has  been  held,  be  remedied 
after  the  commencement  of  the  action  in  which  they  are  offered 
as  evidence.^" 

§  367.  Record,  etc.,  of  letters  as  evidence. —  The  surrogate  is  re- 
quired to  record,  in  a  book  kept  for  that  purpose,  all  letters  of 
administration  issued  out  of  his  court. ^^  A  transcript  of  the 
record  of  the  letters  duly  certified  is  evidence,  as  if  the  originals 
were  produced.^^ 

TITLE  SIXTH. 

administration  de  bonis  non. 
§  368.  When  will  be  granted — The  distinction  between  an  ad- 
ministrator with  the  will  annexed  (being  one  who  succeeds  to  or 
takes  the  place  of  an  executor),  and  an  administrator  of  the  goods, 
etc.,  left  unadministered  by  a  former  administrator,  has  been 
pointed  out.  Where  an  administrator  dies,  or  becomes  incapaci- 
tated to  act,  by  revocation  of  his  letters,  or  otherwise,  a  successor 
will  not  ordinarily  be  appointed,  unless  he  was  a  sole  administrator 
or  survivor. ^^  But  where  all  the  administrators  to  whom  letters 
have  been  issued  die,  become  lunatic,  are  convicted  of  an  infamous 
offense,  or  otherwise  become  incapable  of  discharging  the  trust 
reposed  in  them,  or  the  letters  are  revoked  as  to  all  of  them,  the 
surrogate  must  grant  letters  of  administration  to  one  or  more  per- 
sons as  their  successors,  in  like  manner  as  if  the  former  letters  had 
not  been  issued.^*  Notwithstanding  this  mandatory  language, 
yet  where  the  administrator,  before  his  letters  were  revoked,  had 
fully  administered  the  estate,  his  accounts  may  be  settled,  with- 
out appointing  a  successor ;  moreover,  the  prosecution  of  his  bond 
does  not  require  such  appointment.^'    The  Code  does  not  expressly 

27  Farley  v.  McConnell,  supra;  Shaw  sealed,  pending  the  trial  of  the  action 
V.  N.  Y.  Cent.  R.  Co.,  supra,  quoting  upon  which  they  had  been  excluded, 
text  with  approval.  for  the  want  of  sealing,  when  offered 

28  RuoflF  V.  Greenpoint  Sav.  Bank,  40  in  evidence. 

Misc.  549;   82  N.  Y.  Suppl.  881.  31  Co.  Civ.  Proc,  §  2498,  subd.  2. 

29  Belden  v.  Meeker,  Shaw  v.  N.  Y.  32  Co.  Civ.  Proc,  §  933. 
Cent.  R.   Co.,   and  oases,   supra.     See  33  See  Co.  Civ.  Proc,  §  2692. 
Flinn  v.  Chase,  4  Den.  85.  34  Co.  Civ.  Proc,  §  2693. 

SOMaloney  v.  Woodin,  11  Hun,  202,  33  Prentiss  v.  Weatherly,  68  Hun, 
where  an  administrator,  plaintiflf,  was  114;  22  N.  Y.  Supp.  680;  aflF'd,  144 
allowed    to    cause    the    letters    to    be    N.  Y.  707. 
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state  which  surrogate  has  jurisdiction  to  grant  the  new  letters  j^* 
but,  in  another  section,^^  treating  of  revocation  of  letters,  the 
power  to  appoint  a  successor  is  conferred  upon  the  Surrogate's 
Court  which  granted  the  decree  of  revocation. 

§  369.  His  powers — When  administration  of  the  effects  of  a 
deceased  person,  which  shall  have  been  left  unadministered  by  any 
previous  executor  or  administrator  of  the  same  estate,  shall  be 
granted  to  any  person,  such  person  may  appeal  from  any  judg- 
ment obtained  against  such  previous  executor  or  administrator  of 
the  same  estate,  or  against  the  original  testator  or  intestate ;  and 
shall  defend  any  appeal  from  any  such  judgment;  and  shall  have 
the  same  remedies,  in  the  prosecution  or  defense  of  any  action, 
by  or  against  such  previous  executors  or  administrators,  and  for 
the  collection  and  enforcing  of  any  judgment  obtained  by  them, 
as  they  would  have  by  law.^*  The  successor  to  an  administrator, 
whose  letters  have  been  revoked,  may  complete  the  execution  of 
the  trust  committed  to  his  predecessor;  he  may  continue,  in  his 
own  name,  a  civil  action  or  special  proceeding  pending  in  favor 
of  his  predecessor;  he  may  enforce  a  judgment,  order,  or  decree  in 
favor  of  the  latter  f^  and  he  may  maintain  an  action  against  the 
surety  of  his  predecessor  for  moneys  received  by  him.*"  And 
there  would  seem  to  be  no  doubt  that  this  is  true  in  all  cases  of 
succession.*^ 

§  370.  Petition  for,  and  form  of,  letters The  proceedings  to 

obtain  such  letters  are  the  same  as  upon  an  original  application, 
and  the  same  rules  in  regard  to  priority  obtain,*^  except  that  a 
person  who  has  been  removed  for  incompetency,  etc.,  and  not  for 

36  The  original  statute  (2  R.  S.  78,  41  The  Revised  Statutes  enacted  that 
§  45 )  specified,  "  the  surrogate  hav-  tlie  "  administrator  shall  give  bonds 
ing  authority  to  grant  letters  orig-  in  the  like  penalty  virith  like  sureties 
inally."  and  conditions   as  heretofore  required 

37  Co.  Civ.  Proc,  §  2605.  of  administrators,  and  shall  have  the 

38  Cons.  L.  1909,  c.  18,  §  115  (3  like  power  and  authority."  (2  R.  S. 
R.  S.  450,  §  18).  78,  §  45.) 

39  Co.  Civ.  Proc,  §  2605.  An  ad-  42  Matter  of  Place,  3  St.  Rep.  210; 
ministrator  de  bonis  non  has  no  9  Civ.  Proc.  Rep.  435.  The  public  ad- 
greater  rights  than  his  predecessor;  ministrator  may  be  appointed.  (Ket- 
and  a  payment  which,  by  relation  back  chum  v.  Morrell,  2  N.  Y.  Leg.  Obs.  58; 
and  ratification,  is  protected,  is  a  de-  Matter  of  Ferrigan,  92  App.  Div.  376 ; 
fense  as  against  an  action  by  the  sue-  87  N.  Y.  Supp.  16.)  A  nephew  of 
cesser  as  well  as  against  the  one  who  decedent  has  priority  of  right  to  let- 
received  it.  (Whitlock  V.  Bowery  ters  die  bonis  non  over  a  creditor. 
Sav.  Bank,  36  Hun,  460.)  (Matter  of  Hine,  N.  Y.  Law  J.,  Jan. 

40  Dunne   v.    American    Surety    Co.,  26,  1893.) 
34  Misc.  584;  70  N.  Y.  Supp.  391. 
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a  mere  failure  to  give  sureties,  cannot  apply  again  for  letters. 
The  petition  should  state  the  same  facts  as  on  an  application  for 
original  administration,  and  also  the  facts  showing  a  proper  case 
for  the  grant  of  letters  de  bonis  non,  as  the  death  of  all  the  ad- 
ministrators, or  their  removal,  etc.,  and  that  there  are  assets  left 
unadministered,  stating  their  value,  etc.  In  all  other  respects 
the  petition  and  the  subsequent  proceedings  are  the  same  as  upon 
an  original  application.  The  Code  says,  briefly,  "  the  proceedings 
to  procure  the  grant  of  such  letters  are  the  same  as  in  a  case  of 
intestacy."  *^  The  form  of  letters  is  in  all  respects  the  same  as 
on  an  original  grant,  except  that  they  recite  the  revocation  of  let- 
ters, or  death,  etc.,  of  the  former  administrator,  and  commit  to 
the  new  administrator  the  administration  of  all  and  singular  the 
goods,  chattels,  and  credits  of  the  deceased  left  unadministered 
by  him. 

TITLE  SEVENTH. 

ANCILLARY   LETTERS    OF   ADMINISTRATION. 

§  37L  Jurisdiction,  when  possessed. —  The  statute  makes  provi- 
sion for  the  recognition,  by  the  Surrogates'  Courts  of  this  State, 
of  a  grant  of  administration  upon  the  estate  of  an  intestate  non- 
resident, made  by  a  court  of  his  domicile,  by  the  issuing  of  an- 
cillary letters  in  accordance  therewith.**  The  application  for 
ancillary  letters  of  administration  upon  the  estate  of  such  a  non- 
resident intestate  is  required  to  be  made  "  to  a  Surrogate's  Court 
having  jurisdiction  of  the  estate."  *^  In  order  to  decide  which 
Surrogate's  Court  has  jurisdiction  in  any  particular  case,  it  is 
necessary  to  consult  the  sections  of  the  Code  already  discussed  in 
this  chapter,  prescribing  in  general  the  jurisdiction  of  the  Sur- 
rogates' Courts  in  cases  of  intestacy.**  So  much  of  those  sec- 
tions and  of  such  discussion  as  relates  to  nonresidents  of  the  State 
will  be  pertinent  to  the  determination  of  the  question  suggested. 

§  372.  To  whom  the  letters  issued— A  grant  of  ancillary  letters 
of  administration  will  only  be  made  to  the  person  named  in  the 
foreign  letters,  or  to  the  person  otherwise  entitled  to  the  posses- 
sion of  the  decedent's  personal  property,  unless  another  person 

«  Co.  Civ.  Proc,  §  2693.     The  sur-  and  when  principal,   see  Hendrickson 

rogate  may  fix  as  the  penalty  of  the  v.  Ladd,  2  Dem.  402 ;  5  Civ.  Proc.  Eep. 

bond  to  be  given  a  sum  not  less  than  50;   Black  v.  Woodman,  5  Redf.   363. 

twice  the  value  of  the  assets  remain-  45  Co.  Civ.  Proc,  §  2696. 

ing  unadministered.     (Id.,  as  amended  46  Co.    Civ.    Proc,    §§    2476,    2477- 

1889.)  §  338,  ante. 

*4  As  to  when  letters  are  ancillary 
22 
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applies  therefor,  and  files  with  his  petition  an  instrument  exe- 
cuted by  the  foreign  administrator,  or  person  otherwise  entitled 
as  aforesaid,  or,  if  there  are  two  or  more,  by  all  who  have  quali- 
fied and  are  acting,  and  also  acknowledged  or  proved,  and  cer- 
tified, in  like  manner  as  a  deed  to  be  recorded  in  the  county,  au- 
thorizing the  petitioner  to  receive  such  ancillary  letters ;  in  which 
case  the  surrogate  must,  if  the  petitioner  is  a  fit  and  competent 
person,  issue  such  letters  directed  to  him.  Where  two  or  more 
persons  are  named  in  the  foreign  letters,  or  in  an  instrument  exe- 
cuted as  above  prescribed,  the  ancillary  letters  may  be  directed  to  • 
either  or  any  of  them,  without  naming  the  others,  if  the  others 
fail  to  qualify,  or  if,  for  good  cause  shown  to  the  surrogate's  sat- 
isfaction, the  decree  so  directs.*^  The  statute  declares  the  cases 
in  which  letters  shall  not  be  issued,  to  wit :  "  1.  Where  ancillary 
letters  have  been  previously  issued,  as  prescribed  in  the  Code. 
2.  Where  an  application  for  letters  of  administration  upon  the 
estate  has  been  made  by  a  relative  of  the  decedent,  who  is  legally 
competent  to  act,  to  a  Surrogate's  Court  of  this  State  having 
jurisdiction  to  grant  the  same ;  and  letters  have  been  granted  ac- 
cordingly, or  the  application  has  not  been  finally  disposed  of."  *^ 
§  373.  The  application  for  letters. —  The  application  must  be 
made  by  the  written  petition,  either  of  the  party  who  is  entitled 
to  letters,  or  of  his  duly  authorized  attorney  in  fact,  accompanied 
—  in  case  decedent,  at  his  death,  resided  out  of  the  State,  but  in 
the  United  States  —  by  a  duly  authenticated  copy  of  letters  of 
administration  upon  his  estate  granted  in  the  place  of  his  resi- 
dence. In  case  decedent,  at  the  time  of  his  death,  resided  without 
the  United  States,  "  satisfactory  proof "  must  be  furnished  the 
court,  "  that  the  party  so  applying,  either  personally  or  by  such 
attorney  in  fact,  is  entitled  to  the  possession,  in  the  foreign 
country,  of  the  personal  estate  of  such  decedent."  *®  As  the  pro- 
ceedings for  a  grant  of  ancillary  letters,  whether  of  administration 
or  testamentary,  are  identical,  and  as  the  powers  under  both  kinds 
of  letters  are  the  same,  the  reader  is  referred  to  the  page  treating 
of  ancillary  letters  testamentary,  where  they  are  detailed.^" 

47  Co.   Civ.   Proc,   §    2697;   Rosa  v.  letters  on  the  ground  that  the   dece- 

Willett,  76  Hun,  211;  27  N.  Y.  Supp.  dent   was    an    inhabitant    of    another 

785.  State.    Held,  that  principal  letters  on 

*8  Co.  Civ.  Proe.,  §  2696.  the  first  application  should  be  granted. 

49  Co.  Civ.  Proc,  §  2696.     In  Weed        BO  gee     §     312,     ante.      As    to    the 

V.    Waterbury    (5    Kedf.    114),    after  amount  of   the   penalty  of  the  bond, 

principal  letters  had  been  applied  for  see    Sutton   v.    Weeks,    5    Redf.    353; 

here,  on  the  ground  that  the  decedent  Matter    of    Govan,    2    Misc.    291 ;    23 

was  a  resident  of  the  county,  another  N.  Y.  Supp.  766,  and  §  316,  ante,  and 

application   was    made    for    ancillary  c.  XV,  post. 


CHAPTER  XII. 

PUBLIC   ADMINISTRATORS. 


TITLE   FIEST. 


ITATUEE   AND   OBJECT   OF   OETICE. 


§  374.  In  general.— Public  administrators  are  the  officers  —  one 
of  whom  exists  in  each  county  in  the  State  —  charged  by  law 
with  the  duty  of  collecting,  preserving,  and  administering  the 
estates  of  persons  dying  intestate,  in  cases  where  no  other  admin- 
istrator is  appointed.  The  object  for  which  the  office  is  estab- 
lished is  that  the  estates  of  decedents  shall  not  be  wasted,  but  col- 
lected and  preserved  for  those  entitled  thereto,  or  to  remain  in 
the  public  treasury  if  no  rightful  claimant  appears.  In  all  the 
counties,  except  those  of  New  York,  Kings,  and  Eichmond,  and 
except  in  those  counties  wherein  the  office  of  county  treasurer 
has  been  abolished,  the  county  treasurer  is,  by  virtue  of  his  office, 
public  administrator  of  the  county.-'  It  may  be  stated,  generally, 
that  the  powers  and  duties  of  a  public  administrator  are  (1)  such 
as  devolve  upon  him  by  virtue  of  his  office,  without  any  formal 

1  The  sixth  title  of  chapter  6  of  ing  the  office  of  public  administrator 
part  2  of  the  Eevised  Statutes,  de-  of  Kings  county  (L.  1871,  c.  335;  L. 
voted  to  the  subject  of  public  admin-  1882,  c.  124)  were  likewise  repealed 
Istrators,  was  repealed  by  L.  1893,  by  L.  1893,  c.  C86,  and  their  pro- 
e.  fiSO.  So  much  of  it  as  related  to  visions  substantially  re-adopted  as  see- 
the public  administrator  in  the  city  tion  2669  of  the  Code  of  Civil  Pro- 
of New  York  had  already  been  super-  eedure.  In'  Richmond  county  the  office 
seded  bv  the  Consolidation  Act  of  of  public  administrator  was  created 
1882,  c.'410,  which  adopted,  without  in  1899  (L.  1899,  c.  486),  and  the 
material  amendment,  the  first  article  powers  of  a  county  treasurer,  when 
of  title  6,  relating  to  that  officer.  In  acting  as  public  administrator,  con- 
1895  (L.  1895,  c.  827)  the  office  was  ferred  upon  him.  Provision  is  also 
made  independent  of  the  law  depart-  made  for  the  appointment  of  a  public 
ment  of  the  city,  and  a  general  act  administrator  in  counties  where  the 
was  then  passed  (L.  1898,  c.  230)  office  of  county  treasurer  has  been 
regulating  his  powers  and  duties.  The  abolished.  (L.  1900,  c.  501.)  As  the 
second  article  of  the  sixth  title  of  the  eases  arising  under  the  original  stat- 
Eevised  Statutes  so  repealed,  relating  utes  necessarily  refer  to  them,  we 
to  public  administrators  in  the  sev-  have,  for  the  better  understanding  of 
eral  counties  other  than  New  York  such  references,  cited  the  original 
county,  has  been  re-adopted  as  sections  statutes  as  well  as  the  sections  of  the 
2665,  2666,  2667,  and  2668  of  the  Code  Code  where  their  provisions  may  now 
of  Civil  Procedure.     The  laws  creat-  be  found. 
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investiture  of  authority  in  a  particular  case,  and  (2)  such  addi- 
tional powers  and  obligations  as  he  acquires  and  is  subject  to, 
after  receiving  letters  or  his  becoming  otherwise  duly  clothed  with 
the  character  of  administrator  of  an  estate.  He  has,  virtute 
officii,  without  any  appointment  by  the  surrogate,  or  its  equiva- 
lent, authority  to  act,  in  the  cases  specified  in  the  statute,  in  the 
capacity  of  temporary  administrator  of  an  estate, —  i.  e.,  to  "  col- 
lect and  take  charge  of  the  assets,"  including  the  right  to  sue  for 
such  purposes.^  The  provisions  of  the  statute,  defining  the  pow- 
ers and  obligations  of  the  officer,  are  not  to  be  understood  as  ex- 
haustive, but  are,  throughout,  to  be  taken  with  the  qualification 
that  the  public  administrator  is  an  administrator  as  well  as  a 
public  officer.* 

§  375.  Extent  of  authority. —  The  powers  which  the  public  ad- 
ministrator has,  &2/  virtue  of  his  office,  do  not  extend  further  than 
to  allow  him  to  pay  the  funeral  expenses  of  the  deceased,  to  col- 
lect debts,  to  take  possession  of  and  secure  the  effects,  to  sell  such 
as  may  be  perishable,  and  to  defray  the  expenses  of  the  proceed- 
ings required  by  law.* 

§  376.  Collecting  and  preserving  estate — General  authority  is 
conferred  upon  public  administrators,  when  authorized  to  take 
charge  of  an  intestate's  property,  "  to  take  the  same  proceedings 
which  an  administrator,  etc.,  may  have  or  be  entitled  to  take, 
(1)  for  the  discovery  of  any  property  of  the  intestate  which  may 
be  concealed  or  withheld,  and  (2)  for  the  sale  of  any  that  may 
be  perishable."  ®    The  court  may  authorize  him  (if  its  authority 

2  2  R.  S.  129,  §  47;  L.  1871,  c.  335,  3  Miller  v.  Franklin  Bank,  1  Paige, 

§  5;  Co.  Civ.  Proc,  §  2665.     He  may  444. 

maintain  an  action  to  annul  a  fraudu-  *2  K.  S.  123,  §  28 ;  L.  1882,  u.  410, 

lent  transfer   of  the   property  of  the  §   233;    2   E.   S.    131,    §    65;    Co.   Civ. 

deceased  and  to  recover  the  same  or  Proc.,  §  2666. 

its  avails,  for  the  benefit  of  simple  5  2  E.  S.  129,  §§  50,  51;  Co.  Civ. 
contract  creditors.  (Hangen  v.  Hache-  Proc,  §  2665,  The  proviso  of  the  origi- 
meister,  53  Super.  Ct.  [J.  &  S.]  532.)  nal  statute,  that  sales  of  perishable 
But  if  he  seizes  property  of  a  third  property  could  be  made  "  on  obtaining 
person,  as  a  mortgagee  of  chattels,  in  an  order  for  that  purpose,"  is  omitted 
possession  after  default,  although  in  in  the  Code  enactment.  (§  2665.)  But 
good  faith,  and  believing  it  to  belong  the  same  proviso  in  the  original  stat- 
to  the  intestate's  estate,  he  is  liable  ute,  relating  to  the  public  administra- 
to  an  action  therefor.  (Levin  v.  Rus-  tor  of  New  York  county  (2  R.  S.  121, 
sell,  42  N.  Y.  251.)  Where  he  is  ap-  §  15),  was  preserved  in  the  Consolida- 
pointed  successor  to  a  temporary  ad-  tion  Act  of  1882,  §  226,  and  was  con- 
ministrator,  and  the  latter's  bond  has  tinned  in  L.  1898,  c.  230,  §  11.  By 
been  assigned  to  him  by  the  surrogate,  the  original  statute  (2  R.  S.  129, 
he  may  bring  an  action  thereon,  in  his  §  50),  the  county  treasurer  was  en- 
own  name.  (Dayton  v.  Johnson,  69  titled  to  the  same  process  to  discover 
N.  Y.  419.)     Sec  Co.  Civ.  Proc.,  §  2607,  concealed  and  withheld  effects,  as  the 
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is  necessary  at  all)  to  sell  a  lot  of  household  furniture,  in  order 
to  save  the  cost  of  storage."  And  in  certain  cases,  where  there 
is  danger  of  the  waste  or  embezzlement  of  the  estate,  the  surro- 
gate may  authorize  him  to  take  charge  of  and  secure  the  effects, 
even  though  there  is  resident  in  the  county  a  person  who  is  en- 
titled to  administer.'  In  order  to  obtain  the  power  to  pay  debts, 
and  dispose  of  the  surplus,  he  must  have  letters  of  administration 
granted  to  him,  or  must  file  the  afiidavit,  the  filing  of  which,  in 
certain  minor  eases,  is  equivalent  to  the  issue  of  letters.  When 
he  has  acquired  this  authority,  he  acts  by  virtue  of  his  letters, 
not  merely  by  virtue  of  his  ofiice,*  and  is  subject,  in  general,  to 
all  the  duties  and  obligations  of  an  ordinary  administrator.® 

§  377.  Authority,  how  evidenced —  In  all  cases  of  death  occur- 
ring under  such  circumstances  that  the  public  administrator  may 
ultimately  become  entitled  to  be  fully  invested  with  the  rights 
and  powers  of  administrator  of  the  estate,  intestacy  is  presumed 
until  a  will  is  proved  and  letters  testamentary  are  issued  thereon.-^" 
And  where  letters  are  issued  to  him,  such  letters,  the  record 
thereof,  and  a  duly  certified  copy  of  such  record,  are  made  con- 
clusive evidence  of  his  authority  to  act,  in  all  cases  within  the 
statute.-'^ 


public  administrator  of  New  York,  and 
by  section  2665,  as  amended  1893,  he 
ia  entitled  to  take  the  same  proceed- 
ings as  a  general  administrator,  that 
is,  under  Co.  Civ.  Proc,  §  2707,  as 
amended  1893.  The  public  adminis- 
trator in  Xew  York,  however,  when 
acting  by  virtue  of  his  office  merely, 
must  proceed  under  2  R.  S.  120,  §  8 
et  seq.;  L.  1882,  c.  410,  §§  222-224. 
See  L.  1898,  c.  230,  §  7. 

6  Public  Adm'r  v.  Burdell,  4  Bradf. 
252. 

7  2  R.  S.  119,  §§  6,  7;  L.  1882, 
c.  410,  §  221;  L.  1898,  c.  230,  §  6 
[relating  to  public  administrator  of 
New  York];  and  2  R.  S.  129,  §  49; 
Co.  Civ.  Proc,  §  2665  [relating  to 
county  treasurers]. 

8  Miller  v.  Franklin  Bank,  1  Paige, 
444. 

9  The  mode  of  obtaining  the  general 
power  of  administration  is  different  in 
the  county  of  New  York,  and  the 
other  counties,  and  will  be  stated  in 
connection  with  the  powers  and  duties 
of  the  public  administrators  in  those 
places. 

10  2  R.  S.  118,  §  4;  L.  1882,  c.  410, 


S  219;  L.  1898,  c.  230,  §  4  [relating 
to  New  York  public  administrator] ; 
and  2  R.  S.  129,  §  47;  Co.  Civ.  Proc, 
§  2665  [relating  to  county  treasurers]. 
It  is  diiBcult  to  see  how  intestacy  can 
be  presumed  after  a  will  is  proved, 
although  letters  testamentary  should 
never  issue,  e.  g.,  where  letters  of  ad- 
ministration with  the  will  annexed  are 
granted.  Another  peculiarity  of  the 
statute  may  also  be  noticed  in  this 
connection,  viz.,  that  although  the  au- 
thority conferred  upon  the  public  ad- 
ministrator by  the  Revised  Statutes  is 
expressly  stated  to  relate  to  the  es- 
tates of  "  persona  dying  intestate  "  ( 2 
R.  S.  118,  §  34;  id.  129,  §  47),  they 
in  terms  provide  for  issuing  to  him, 
in  certain  cases,  letters  of  administra- 
tion with  the  will  annexed  (2  R.  S. 
122,  §  23;  id.  131,  §  61;  L.  1898, 
c.  230,  §  15),  as  does  also  Co.  Civ. 
Proc,  §  2643.  Matter  of  Blank  (2 
Redf.  443),  and  Matter  of  Hanover  (3 
id.  91 ) ,  are  rulings  under  the  Revised 
Statutes. 

"2  R.  S.  122,  §  23;  L.  1882,  c  410, 
§  230;  2  R.  S.  131,  §  63;  L.  1898, 
c.  230,  §  15;  Co.  Civ.  Proc,  §  2666. 
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§  378.  Application  for  letters  in  right  of  priority Public  ad- 
ministrators are  included  in  the  enumeration  of  those  who  have 
a  right,  in  the  order  of  their  priority,  to  a  grant  of  letters  of 
administration  upon  intestates'  estates.  In  New  York  county  the 
public  administrator  has  a  preference  for  appointment,  after  the 
next  of  kin,  and  after  the  executor  or  administrator  of  a  sole 
legatee  named  in  a  will,  etc.,  over  creditors  and  all  other  persons ; 
in  other  counties  (except  Kings),  the  county  treasurer  has  the 
preference,  next  after  creditors,  over  all  other  persons.  ^^  In 
Kings  county,  the  public  administrator  has  the  "  prior  right  and 
authority,"  after  the  next  of  kin.^^ 

§  379.  Authority,  how  superseded. —  When  his  power  to  act  is 
superseded  in  the  instances  prescribed  by  statute  —  e.  g.,  by  the 
production  to  him  of  letters  granted  to  any  other  person  upon  the 
same  estate  —  he  must  deliver  to  the  person  producing  such  let- 
ters all  the  assets  of  the  deceased  in  his  hands,  after  deducting 
his  commissions  and  expenses.-^*  But  the  fact  that  his  powers 
have  ceased,  or  that  he  has  been  superseded,  does  not  cause  any 
suit  commenced  by  him  to  abate ;  but  the  same  may  be  continued 
by  the  person  who  succeeds  to  his  powers  in  regard  to  the  estate.-^^ 

§  380.  Annual  statement — Every  public  administrator  is  re- 
quired, under  penalty  of  fine  and  forfeiture  of  office,  to  publish 
annually  a  statement,  showing  among  other  things,  each  case  in 
which  he  shall  have  taken  charge  of  and  collected  any  effects,  or 
in  which  he  shall  have  administered  on  any  estate  during  the  pre- 
ceding year,  with  the  name  of  the  deceased,  the  place  of  his  resi- 
dence at  the  time  of  his  death,  if  the  same  be  known,  and  the 
place  from  which  he  came,  if  he  was  not  a  resident  of  this  State 
at  the  time  of  his  death.-'®     Having  taken  this  general  view  of 

12  Co.  Civ.  Proc,  §  2660;  Matter  of  1*2  E.  S.  125,  §  33;  L.  1882,  c.  410, 
Ferrig.an,  92  App.  Div.  376;  87  N.  Y.  §  237;  2  R.  S.  132,  §  67;  L.  1898, 
Supp.  16;  Matter  of  Flynn,  92  App.  c.  230,  §  22;  Co.  Civ.  Pi-oc,  §  2667. 
Div.  379.  See  §  344,  ante.  The  public  15  Id.;  L.  1898,  c.  230,  §  23.  After 
administrator  may  be  appointed  ad-  he  is  invested  with  the  powers  of  an 
ministrator  de  bonis  non.  (Ketchum  administrator,  he  is  within  the  pro- 
v.  Morrell,  2  N.  Y.  Leg.  Obs.  58.)  In  visions  of  Co.  Civ.  Proc,  §§  1828,  766. 
New  York  city,  if  the  relatives  having  16  2  R.  S.  127,  §§  39,  40;  L.  1882, 
a  prior  right  to  letters  make  no  ap-  c.  410,  §  242;  L.  1898,  c.  230,  §§  27, 
plication,  within  a  reasonable  time,  it  28  [relating  to  N.  Y.  public  adm'r] ; 
is  the  duty  of  the  public  administrator  and  2  R.  S.  132,  §§  72,  73;  Co.  Civ. 
to  apply  for  letters.  (Matter  of  Proc,  §  2668  [relating  to  county  treas- 
Page,  107  K.  Y.  266.)  urers] ;  2  R.  S.  132,  §§  72,  73. 

13  Co.  Civ.  Proc,  §  2669.  See  §  401, 
post;  Matter  of  Gilchrist,  37  Misc. 
643;  75  N.  Y.  Supp.  1055. 
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the  statutes  and  principles  applicable  to  the  functions  of  public 
administrators,  we  may  pass  to  the  consideration  of  their  author- 
ity and  proceedings  in  particular  counties. 

TITLE  SECOND. 

THE    COUNTY    TEEASUEEE   AS    PUBLIC    ADMINISTEATOE. 

§  381.  Powers  of  treasurer  before  grant  of  letters. —  In  counties 
other  than  New  York,  Kings,  and  Richmond,  the  duties  of  public 
administrator  devolve  upon  the  county  treasurer,"  who,  by  virtue 
of  his  office,  is  empowered  to  collect  and  take  charge  of  the  assets 
of  every  person  dying  intestate,  where  such  assets  shall  amount 
to  one  hundred  dollars  or  more,  upon  which  no  letters  of  admin- 
istration have  been  granted,  in  the  following  cases :  "  1.  When 
such  persons  leave  assets  in  the  county  of  the  treasurer,  and  there 
is  no  widow  or  relative  in  the  county,  entitled  or  competent  to 
take  letters  of  administration  on  the  estate.  2.  When  assets  of  any 
such  person,  after  his  death,  come  into  the  county  of  the  treasurer, 
and  there  is  no  person  in  the  county  entitled,  or  competent,  to 
take  administration  of  the  estate."  In  Eichmond  county  the  pub- 
lic administrator  possesses  the  powers  and  jurisdiction,  and  is 
subject  to  the  liabilities  of  a  county  treasurer.-^®  Under  the  Code, 
therefore,  he  has  no  power  to  act  as  public  administrator  in  any 
case  in  which  the  public  administrator  in  the  city  of  New  York 
has  jurisdiction.-^^  If  (or  although)  there  is  a  widow  or  a  relative 
in  the  county  who  is  entitled  to  administration,  the  surrogate  may 
authorize  the  county  treasurer  to  seize  and  secure  the  effects,  upon 
proof  that  there  are  creditors  or  relatives  of  the  deceased,  residing 
more  than  one  hundred  miles  distant  from  the  residence  of  such 
surrogate,  who  are  interested  in  the  distribution  of  the  estate,  and 
that  the  effects  of  the  deceased  are  in  danger  of  waste  or  embezzle- 
ment ;  and  the  granting  of  such  order  vests  him  with  all  the  powers 
which  he  has,  by  virtue  of  his  office,  as  above.^"  Until  letters  of 
administration  are  granted  to  him,  the  county  treasurer  cannot 
proceed  further  than  to  pay  the  funeral  charges  of  the  deceased, 

IT  In  those  eotintrieg  wherein  the  of-  is  L.  1899,  c.  486. 

flee  of  county  treasurer  has  been  ahol-  10  Co.  Civ.  Proc,  §   2665 ;  adopting, 

ished,    the    statute    provides    for    the  with  verbal  changes,  2  E.  S.  129,  §  47. 

appointment  of  a  public  administrator  See  Sutton  v.  Public  Adm'r,  4  Dem. 

who  shall  possess  all  the  powers  of  a  33. 

county  treasurer  relating  to  the  ofBce  20  Co.   Civ.  Proc,   §   2665    (2  E.  S. 

of    public    administrator.       (L.     1900,  129,  §  49). 
c.  501.) 
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collect  and  secure  the  effects,  to  sell  such  things  as  are  perishable 
and  defray  the  expenses  of  the  proceedings  required  by  law.^^ 
Upon  taking  possession,  he  must  cause  an  inventory  to  be  made 
by  appraisers  appointed  by  the  surrogate,  executed  by  him  and 
filed  with  the  surrogate,  within  ten  days  after  he  takes  charge,, 
unless  the  surrogate,  for  good  cause  shown,  extends  the  time  ten 
days  longer.  For  neglect  to  make  the  return  within  the  time 
prescribed,  he  will  forfeit  one  hundred  dollars  for  the  use  of  the- 
poor  of  his  county,  and  will  forfeit  his  oifice.^^ 

§  382.  Grranting  letters  to  treasurer,  or  other  person — When 
the  inventory  is  returned,  the  county  treasurer  must  give  the  bond 
required  by  law  to  be  given  by  a  temporary  administrator  ap- 
pointed by  a  surrogate,  with  such  sureties  and  in  such  penalty  as 
the  surrogate  approves,  and  the  surrogate  must  then  issue  letters 
to  such  county  treasurer,  authorizing  him  to  collect  and  preserve 
the  estate  of  the  deceased.  "  The  surrogate  must  immediately 
thereafter  cause  notice  thereof  to  be  published  once  in  each  week 
for  three  months,  in  a  newspaper  printed  in  his  county,  and  in  the 
official  State  paper,  requiring  all  persons  claiming  a  right  to 
administer  on  such  estate  to  appear  and  interpose  such  claim  be- 
fore the  surrogate  within  a  certain  time  to  be  therein  specified, 
not  less  than  six  months  after  the  first  publication  of  such  notice 
in  the  official  State  paper.  If  before  such  time  any  person  entitled 
to  administer  appears  and  claims  the  same,  the  surrogate  must 
cause  ten  days'  notice  of  such  claim  to  be  served  on  the  county 
treasurer,  and  may,  at  the  expiration  of  such  time,  grant  letters  to 
such  person  unless  it  appear  that  he  is  not  entitled  thereto;  and 
thereon  the  publication  of  the  notice  must  be  discontinued.  At 
the  time  appointed,  if  letters  have  not  been  previously  granted, 
any  person  entitled  to  administration  on  such  estate  and  duly 
qualified  and  competent,  who  appears  and  claims  the  same,  shall 
be  entitled  to  letters  testamentary  or  of  administration,  as  the  case 
may  be."  ^^ 

"  If  letters  testamentary  or  of  administration  be  not  granted  by 
the  surrogate  to  any  person  at  or  before  the  expiration  of  the 
time  specified  in  the  notice,  then,  unless  it  appear  that  such  let- 
ters have  already  been  granted  by  some  other  surrogate,  the  surro- 
gate must  grant  letters  of  administration  thereon  to  the  county 

21  Id.,  §  2666  (2  R.  S.  131,  §  65).     23  Co.  Civ.  Proc,  §  2666  (2  R.  S. 

22  Co.  Civ.  Proc,  §  2665  (2  R.  S.  130,  §§  57-59). 
130,  §§  52-55). 
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treasurer  as  in  other  cases,  on  receiving  the  like  bond,  with  the 
like  sureties,  and  in  the  like  penalty,  as  administrators  are  re- 
quired to  give.  The  county  treasurer  must  accept  of  such  letters 
and  give  the  bond  above  required.  Such  letters  and  the  record 
thereof,  and  a  transcript  of  such  record,  duly  certified,  are  con- 
clusive evidence  of  the  authority  of  the  county  treasurer  in  all 
cases  in  which  the  surrogate  has  jurisdiction  under  this  article. 
The  surrogate  must  immediately  transmit  to  the  comptroller  a 
certified  copy  of  all  such  letters  granted  by  him  to  the  county 
treasurer,  the  expense  of  which  must  be  paid  to  him  out  of  the 
State  treasury,  on  the  warrant  of  the  comptroller."  ^* 

§  383.  Powers  and  duties  under  letters —  Upon  receiving  letters 
of  administration,  the  county  treasurer  becomes  vested  with  all  the 
powers  and  rights  of  other  administrators,  and  subject  to  the 
same  duties  and  obligations,  except  as  otherwise  provided  by  the 
statute.^^  He  acts  in  each  case  by  virtue  of  his  letters  chiefly ; 
and  he  is  subject  to  the  supervision  of  the  surrogate  in  the  same 
manner  and  to  the  same  extent  as  other  administrators,  except  so 
far  as  the  provisions  of  the  statute  may  exclude  that  responsibility, 
or  may  prescribe  a  wholly  inconsistent  rule.^® 

§  384.  Accounting  and  compensation — He  must  account,  and 
may  be  compelled  to  account,  in  the  same  manner  as  other  ad- 
ministrators, at  the  instance  of  any  person  interested,  or  of  the 
attorney-general,  or  the  comptroller.^'^  On  the  settlement  of  his 
accounts,  he  is  allowed  for  his  expenses  as  other  administrators, 
and  double  their  commissions.  The  balance  of  moneys  in  his  hands 
must  be  paid  into  the  State  treasury  for  the  benefit  of  such  per- 
sons as  shall  be  entitled  thereto.^* 

§  385.  Superseding  treasurer's  letters — Upon  letters  being 
granted  to  an  authorized  claimant,  the  authority  of  the  county 

24  Co.  Civ.  Proc,  §  2666    (2  R.  S.        28  Co.    Civ.   Proc,   §   2668    (2  R.   S. 

131,  §§  61-64).  132.  §   71).     The  original  statute    (2 

25  Co.  Civ.  Proc.  §  2668.  E,.   S.   133,   §   74;    L.    1877,   c.   456), 

26  Thus  his  appointment  as  adminis-  now  repealed,  provided  that  any  per- 
trator,  in  a  particular  case,  is  subject  son  claiming  any  moneys  that  have 
to  revocation,  on  the  ground  that  it  been  paid  into  the  State  treasury  as 
vras  obtained  upon  a  false  suggestion,  so  provided,  might  petition  the  Su- 
or  under  mistake  of  fact,  as  would  be  preme  Court  that  such  moneys  be 
the  appointment  of  any  other  ad-  paid  to  him.  No  such  provision  is 
ministrator.  (Proctor  v.  Wanmaker,  in  the  present  statute,  though  the 
1  Barb.  Ch.  302.)  remedy   undoubtedly   is    available,   on 

27  Co.   Civ.  Proc,   §   2668    (2  R.   S.  general  principles. 

132,  §§  69,  70). 
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treasurer  ceases,  and  he  must  deliver  to  the  person  appointed, 
the  assets  in  his  hands,  after  deducting  certain  expenses,  and  a 
reasonable  compensation  for  his  services,  not  exceeding  three  dol- 
lars for  each  day  necessarily  employed,  to  be  allowed  and  taxed 
by  the  surrogate.^®  The  statute  provides  that  the  "  powers  and 
authority  of  the  county  treasurer,  in  relation  to  the  estate  of  any 
deceased  person,  shall  be  superseded  —  1.  By  the  production  of 
any  letters  testamentary,  granted  before  or  subsequently  to  his 
becoming  vested  with  the  authority  of  an  administrator,  on  the 
same  estate ;  2,  By  the  production  of  any  letters  of  administration 
granted  to  any  other  person,  on  the  same  estate,  before  the  said 
county  treasurer  became  vested  with  the  powers  of  an  adminis- 
trator thereon;  3.  By  the  production  of  letters  of  administration, 
issued  by  the  surrogate  of  a  county  in  this  State,  of  which  the  de- 
ceased was  a  resident  at  the  time  of  his  death,  granted  after  the 
county  treasurer  became  vested  with  the  powers  of  an  adminis- 
trator upon  the  estate  of  such  deceased."  On  his  authority  being 
so  superseded,  he  must  deliver,  to  the  one  producing  letters,  all  the 
assets  in  his  hands,  after  deducting  his  expenses  and  allowance. 
All  acts  done  by  the  county  treasurer  in  good  faith,  previous  to 
the  time  when  his  authority  was  superseded,  are  declared  valid, 
and  all  suits  commenced  by  him  may  be  continued  by  his 
successor.^** 

TITLE  THIED. 

PUBLIC  ADMINISTEATOES  IN  NEW  YOEK  ANI>  KINGS. 

§  386.  Public  administrator  in  New  York  county. —  Previous  to 
1895,  the  public  administrator  in  the  city  of  New  York  was  chief 
officer  of  a  bureau  in  the  law  department  of  the  corporation.^^  In 
that  year  the  bureau  was  made  independent  of  the  law  depart- 
ment, and  his  appointment  and  removal  vested  in  the  surrogates 
of  the  county. ^^  Upon  the  enactment  of  the  new  city  charter,  he 
was  continued  as  a  county  officer.**^  He  receives  a  regular  salary,^* 
and  is  required  to  pay  all  commissions  which  he  receives  into  the 
city  treasury,  and  to  make  monthly  reports  to  the  comptroller, 

29  Co.   Civ.   Proc,   §   2666    (2  E.  S.    §    2.       The   public   admini8trator   has 
131.  §  60) .  power  to  appoint  and  remove  hia  sub- 

30  Co.  Civ.   Proc.,   §   2667    (2  R.   S.    ordinates. 

131,   §§   66-68).  33  L.  1897,  c.  378,  §   1585;  L.  1901, 

31 L.    1873,   c.   335,  §   38;    L.    1882,    c.  466.  §  1585. 
c.  410.  §  216.  34  L.  1898,  c.  230,  §  31. 

32  L.  1895,  c.  827;  L.   1898,  c.  230, 
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whicli  must  be  published  in  the  City  Eecord.^^  Although  a  county 
officer,  he  is  answerable  for  his  acts  to  the  municipal  corporation  of 
the  city,  which  is  made  the  conservator  of  the  effects  of  strangers 
who  die  within  the  city  or  port,  or  who  die  abroad,  leaving  effects 
therein,  and  where  no  relative  or  executor  appears  to  administer 
such  effects.^®  To  compensate  the  corporation  for  undertaking 
this  duty,  in  addition  to  the  commissions  allowed,  the  public  ad- 
ministrator, upon  the  settlement  of  his  accounts,  is  required  to 
pay  the  balance  of  the  fund  into  the  city  treasury,  where  it  re- 
mains until  the  rightful  owner  appears,  and  such  balance  may  be 
used  by  the  city  without  the  payment  of  interest.^''^  The  corpora- 
tion is  responsible  for  his  official  acts.^" 

§  387.  Powers  in  right  of  office —  His  powers  and  duties  differ 
in  some  respects  from  those  of  the  public  administrator  of  Kings 
county,  and  those  of  the  county  treasurers  of  other  counties  when 
acting  as  public  administrators.  The  powers  -which  he  has  by  vir- 
tue of  his  office,  and  before  any  letters  of  administration  have  been 
granted  to  him,  are  declared  by  the  statute  as  follows :  "In  the 
right  of  his  office,  he  shall  have  authority  to  collect  and  take  charge 
of  the  goods,  chattels,  personal  estate,  and  debts,  of  persons  dying 
intestate,  and  for  that  purpose,  to  maintain  such  suits  as  public 
administrator,  as  any  executor  might  by  law,  in  the  following 
cases:  1.  Whenever  any  person  shall  die  intestate,  either  within 
this  State  or  out  of  it,  leaving  any  goods,  chattels,  or  effects  within 
the  county  of  New  York;  2.  Whenever  any  goods,  chattels,  or 
effects  of  any  person  who  shall  have  died  intestate,  shall  arrive 
within  the  county  of  New  York  after  his  death ;  3.  Whenever  any 
person,  coming  from  any  place  out  of  this  State,  in  a  vessel  bound 
to  the  port  of  New  York,  and  arriving  at  the  quarantine,  near  the 
city  of  New  York,  shall  there  die  intestate,  and  shall  leave  any 
effects  either  at  the  said  quarantine  or  in  the  county  of  New  York, 
or  elsewhere ;  4.  Whenever  any  effects  of  any  such  person  so  arriv- 
ing and  dying  intestate  at  the  said  quarantine,  shall,  after  his 
death,  arrive  either  at  the  said  quarantine  or  within  the  county  of 
New  York;^®    5.  Whenever  any  person,  coming  from  any  place 

35  L.   1873,  c.   335,   §    38;    L.    1882,  Mayor,    supra;    Sullivan    v.    Herrera, 
c.  410,  §  216;  L.   1898,  e.  230,  §  3.  7  Hun,  309. 

36  See    Suarez   v.    Mayor,    2    Sandf.        38  2  E.  S.   127,  §§  42,  43;  L.   1882, 
Ch.  193-200.  c.  410,   §  244;   L.   1898,  c.  230,   §   29. 

37  2  E.  S.   125,   §   35,  subd.   14;   id.  See  §  398,  pos*. 

127,  §  43;  L.  1882,  c.  410,  §  239,  39  To  enable  a  public  administrator 
subd.  14,  and  id.,  §  244;  L.  1898,  c.  to  maintain  an  action  against  a 
230,    §   24,   subds.   14,    16;    Suarez   v.    foreign  corporation  on  a  cause  of  ac- 
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out  of  this  State  in  a  vessel  bound  to  the  port  of  New  York,  shall 
die  intestate  on  his  passage,  and  any  of  his  effects  shall  arrive  at 
the  said  quarantine."  *° 

The  public  administrator  has  like  power  in  the  foregoing  cases 
where  an  executor  named  in  a  will  refuses  or  neglects  to  act  or  has 
died." 

He  also  has  power,  by  virtue  of  his  office,  to  receive  and  sell 
at  public  auction,  all  property  (except  cash),  not  exceeding  twenty 
dollars  in  value,  which  may  be  delivered  to  him,  of  persons  dying, 
and  reported  to  him  by  any  other  person,  when  the  same  is 
unclaimed  for  a  period  of  three  months;  the  proceeds  of  such 
sale  must  be  paid  into  the  city  treasury.*^ 

§  388.    Information  of  death  of  strangers In  order  that  he 

may  have  full  information  in  regard  to  those  who  die  intestate, 
provision  is  made  for  the  report  to  him  by  keepers  of  hotels  and 
boarding  and  lodging-houses,  of  the  names  of  strangers  dying  in 
their  houses;  by  coroners,  of  the  names  of  those  on  whom  they 
hold  inquests,  and  by  undertakers  of  those  whom  they  bury;  and 
a  failure  to  comply  with  this  requirement  is  made  punishable  by 
fine  or  imprisonment.  It  is  his  duty  to  send  a  copy  of  this  statute 
to  all  boarding  and  lodging-houses.*^  In  order  to  aid  him  in 
securing  the  property  which  is  committed  to  his  custody,   it  is 

tion    arising    out    of    the    State,    the  trator    shall    extend    to    such    effects 

effects    of    the    intestate    must    have  only;   or,  3.  Unless  the  decedent  died 

"  arrived "  in  good  faith  and  in  due  leaving  personal  property  within  the 

course,    and   not    for    the    purpose   of  county  of  New  York;  or  leaving  per- 

having  letters  issued  so  as  to  secure  sonal   property  which    has,    since   his 

a  resident  plaintiff  to  bring  the  action,  death,  come  into  the  county,  and  re- 

(Hoes  V.    N.  Y.,  N.  H.  &  H.  R.  Co.,  mains  unadministered."     And  he  has 

173  N.  Y.  435;   66  N.  E.  Rep.   119.)  "no    authority    to    collect    and    take 

i"  L.  1898,  c.  230,  §  4.     For  previous  charge    of   the   wages    and   effects    of 

statutes,  see  2  R.  S.  118,  §  4;  L.  1882,  seamen  dying  on  board  the  vessels  of 

e.  410,   §   219.      But  the  powers  con-  a  foreign  country,  whose  laws  intrust 

f erred  by  this  section   do   not  extend  the   custody   and   disposition   of   such 

his    authority   to    the    estate    of    any  wages  and  effects  to  their  respective 

person    not    a    citizen    of    this    State,  consuls  or  consular  officers."   (L.  1898, 

dying  within  or  outside  of  this  State,  c.  230,   §  5 ;  former  statutes,  2  R.  S. 

or    on    board    of    any    foreign    vessel  119,  §  5;  L.  1882,  c.  410,  §  220.)    See 

within  the  harbor  of  New  York,  unless,  2  R.  S.  74,  §  27   (now  Co.  Civ.  Proc., 

"  I.    Such    person    shall    have    landed  §   2660)  ;  Matter  of  Page,   107  N.  Y. 

within  the  county   of  New  York,  or  266. 

at  the  quarantine  near  the  said  county;        *l  L.  1898,  e.  230,  §  4,  last  clause, 
or,  2.  Unless  the  effects  of  such  person,        *2  L.  1898,  c.  230,  §  18,  in  part, 
or  some  part  of  them,  shall  have  been        «2  R.  S.  128,   §§  45,  46;  L.  1866, 

so   landed;    and  when    any  effects   of  c.  802,  §   1 ;  L.   1882,  c.  410,   §§  246, 

such  person  shall  have  been  so  landed,  247 ;  L.  1898,  c.  230,  §  33. 

the  authority  of  the  public  adminis-  , 
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made  the  duty  of  the  health  officer  of  the  port  of  New  York  to 
take  charge  of  and  secure  all  decedent's  effects  at  quarantine,  and 
to  account  therefor  to  the  public  administrator;**  although  this 
is  modified  by  the  provision  allowing  the  board  of  health,  etc.,  to 
remove  from  the  city  to  quarantine,  or  destroy,  property  in  certain 
cases.*^ 

§  389.    Where  letters  may  be  dispensed  with In  cases  where 

the  property  does  not  exceed  in  value  one  hundred  dollars,  the 
public  administrator  is  required  immediately  to  give  notice,  in  the 
mode  prescribed  by  the  statute,  that  the  effects  of  the  deceased  in 
his  hands  will  be  administered  and  disposed  of  by  him  according 
to  law,  unless  the  same  be  claimed  by  some  lawful  executor  or 
administrator  of  the  deceased,  by  a  certain  day.  Notice  to  the 
widow  and  relatives  of  the  deceased  must  be  given.  If,  at  the 
time  appointed  in  the  notice,  no  claim  has  been  made  as  therein 
required,  the  public  administrator,  upon  filing  in  the  surrogate's 
office  an  affidavit  stating  the  value  of  the  property,  the  giving  of 
notice,  the  failure  of  any  claimant  to  appear,  and  that  he  has 
taken  upon  himself  the  administration  of  the  estate  of  the  deceased, 
becomes  thereby  vested  with  all  the  rights  and  powers,  and  sub- 
ject to  all  the  duties  of  an  administrator  of  the  estate  of  the 
deceased,  in  the  same  manner  as  if  letters  of  administration  had 
been  granted.  The  affidavit,  or  a  certified  copy,  is  presumptive 
evidence  of  the  facts  it  contains,  and  that  administration  of  the 
deceased  has  been  committed  to  the  public  administrator  accord- 
ing to  law.*® 

§  390.  Powers  before  grant  of  letters — TJntil  vested  with  the 
powers  of  an  administrator  by  the  issuing  of  letters  to  him,  or 
the  filing  of  an  affidavit  as  above,  he  has  no  power  to  proceed  in 
the  administration  of  the  estate,  further  than  to  pay  funeral 
charges,  and  to  do  such  acts  as  are  necessary  for  the  collection 
and  preservation  of  the  estate,  and  to  clothe  himself  with  the  full 
powers  of  an  administrator.*^  He  may,  however,  at  any  time, 
advance  to  any  relative  such  a  portion  of  his  share  of  the  estate 
to  which  he  may  be  entitled  as  in  the  opinion  of  the  surrogate 
may  be  necessary  for  the  support  of  such  relative,  not  exceeding, 
however,  fifty  dollars.**     Although  the  public  administrator  can- 

«L.  1898,  c.  230,  §  10;  former  stat-  c.  410,  §§  231,  232;  L.  1898,  c.  230, 

-utes,  2  E.  S.  121,  §  14;  L.  1863,  c.  §§  16,  17. 

358,  §  27,  subd.  4,  as  amended  by  47  2  E.  S.  123,  §  28;  L.  1882,  e.  410, 

L.  18C.5,  p.  1207,  c.  592,  §  5;  L.  1882,  §  233;  L.  1898,  c.  230,  §  18,  in  part. 

c.  410,  §  225.  48  2  E.  S.  127,  §  38;  L.  1882,  c.  410, 

45  Id.  and  L.  1856,  c.  147,  §  4.  §  241;  L.  1898,  c.  230,  §  26. 

46  2  R.  S.  123,  §§  24-27;  L.  1882, 
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not  interfere  with  the  estate,  where  he  has  notice  that  any  one 
who  is  entitled  to  a  distributive  share  is  a  resident  of  the  city 
of  New  York,  the  surrogate  may,  nevertheless,  authorize  his 
taking  charge  thereof,  upon  it  appearing  by  affidavit  that  the 
effects  of  the  deceased  are  in  danger  of  waste  or  embezzlement, 
or  that  for  any  other  reason  it  would  be  for  the  benefit  of  the 
estate  to  have  the  same  or  any  part  thereof  seized  and  secured.** 
After  grant  of  letters,  the  public  administrator  is  in  charge 
of  the  estate,  not  virtute  officii,  but  by  investiture  of  letters  of 
administration  issued  to  him  by  the  surrogate.  His  proceeding 
for  the  discovery  of  property  of  his  intestate's  estate  claimed  to 
be  concealed  or  withheld  is  then  fixed  by  the  Code,  and  not  by 
the  Consolidation  Act."" 

§  391.    letters  of  administration,  when  to  be  applied  for —  In 

case  the  property  of  which  he  is  authorized  to  take  charge  exceeds 
in  value  one  hundred  dollars,  the  public  administrator  must 
immediately  give  notice  of  his  intention  to  apply  for  letters  of 
administration ;  and  the  notice  (the  contents  of  which  are  pre- 
scribed by  the  statute)  must  be  served  on  the  widow  and  relatives 
entitled  to  share  in  the  estate.^-*^  In  case  the  widow  and  relatives 
of  the  deceased  cannot  be  found  in  the  city  of  New  York,  the 
service  may  be  made  by  publication,  in  the  cases  and  manner 
directed  by  the  statute.^^  If  the  deceased  was  a  foreigner,  unnatu- 
ralized, or  one  who  had  never  taken  any  step  for  that  purpose, 
the  notice  must  be  served  on  the  consul  of  the  nation  of  which 
the  deceased  was  a  citizen,  if  there  be  one  in  the  city  of  New 
York,  or  upon  his  deputy,  in  the  same  manner  as  upon  the  rela- 
tives of  the  deceased.®^  Notice  need  be  given  only  to  such  relatives 
of  the  intestate  within  the  city  as  are  actually  entitled  to  a  dis- 
tributive share  of  his  personal  estate.  The  court  obtains  juris- 
diction by  the  presentation  of  the  application  and  by  the  existence 

49  2  E.  S.  119,  §§  6,  7;  L.  1882,  B3  2  E.  S.  124,  §  29;  L.  1882,  c.  410, 
c.  410,   §  221;   L.   1898,  c.  230,  §   6.  §  234;   L.   1898,  c.  230,  §   19.     In  any 

50  Public  Adm'r  v.  Eliaa,  4  Dem.  action  or  proceeding  affecting  the  ad- 
139.  The  proceeding  for  the  dis-  ministration  of  the  estate,  a  consul  or 
covery  of  concealed  effects  which  the  his  representative  may  appear  in  per- 
public  administrator  is  authorized  to  son  or  by  attorney,  on  behalf  of  any 
institute,  before  he  applies  for  letters,  person  interested  wlio  is  then  a  resi- 
is  by  a  subpoena,  and  is  regulated  by  dent  of  the  country  which  such  consul 
L.  1898,  c.  230,  §§  7,  8,  and  9  (former  represents,  and  citations  may  be 
statutes,  2  E.  S.  120,  §§  8-13;  L.  served  upon  him  on  behalf  of  such 
1882,  c.  410,  §§  222-224).  nonresident,  but  Infants  must  be  rep- 

51  See  Matter  of  Page,  107  N.  Y.  resented  by  a  special  or  general  guard- 
266.  ian.       (lb;   Matter   of  Davencort,   43 

52  2  E.  S.  121,  §§   16,  17;  L.   1882,  Misc.  573;   89  N.  Y.  Supp.  537.) 
c.  410,  §  227;  L.  1898,  c.  230,  §  12. 
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of  the  jurisdictional  facts,  and  failure  to  give  notice  of  such 
application  to  any  party  whose  right  to  letters  was  superior  to 
the  applicant's,  and  who  was  entitled  to  notice,  is  a  mere  irregu- 
larity, which  does  not  vitiate  the  proceedings,  and  of  which  advan- 
tage can  be  taken  only  by  the  party  failing  to  receive  notice.^* 
The  facts  upon  which  the  jurisdiction  depends  are  the  death  of 
the  decedent,  his  intestacy,  and  the  presence  in  the  surrogate's 
county,  at  the  time  of  his  death,  or  afterward,  of  effects  belonging 
to  his  estate.^^ 

§  392.  Hearing  upon  application. —  At  the  time  of  the  applica- 
tion, any  one  interested  in  the  estate  of  the  deceased  may  appear 
and  contest  the  granting  of  letters  to  him,  and  he  is  entitled  to 
compulsory  process  for  the  attendance  of  witnesses.  If,  upon 
such  application,  it  appears  that  the  deceased  has  disposed  of  his 
personal  property  by  will,  and  therein  appointed  an  executor  com- 
petent and  qualified  to  act,  or  if  there  is  a  widow  or  any  relative 
of  the  deceased  entitled  to  share  in  the  estate,  who  is  willing, 
competent,  and  qualified  to  act,  the  application  will  be  denied, 
and  letters  will  be  granted  to  such  person;^"  otherwise  they  will 
be  issued  to  the  public  administrator,  without  his  being  required 
to  file  any  further  or  other  official  oath  or  bond.^'^ 

§  393.    Cessation  of  authority  on  denial  of  application Upon 

the  granting  of  letters  testamentary  or  of  administration  to  any 
other  person,  the  authority  of  the  public  administrator  ceases,  and 
every  order  granted  to  him  in  relation  to  the  estate  is  revoked;''^ 
and  he  must  turn  over  to  the  executor  or  administrator  thereby 
appointed,  the  effects  of  the  deceased  in  his  hands.  If,  at  any 
time,  before  he  becomes  vested  with  the  power  of  administering, 
any  executor  or  administrator  appears  and  produces  letters  testa- 
mentary or  of  administration,  he  is  entitled  to  receive  the  prop- 

54  Matter  of  BrAvster,  5  Dem.  259.  formation  and  belief,  does  not  affect 
It  was  held,  further,  in  that  case  that  the  regularity  of  the  proceedings, 
notice  of  the  application  need  only  (lb.)  As  to  effect  of  bringing  assets 
be  given  to  such  relatives  within  the  into  the  State  for  the  purpose  of  lay- 
city  as  are  actually  entitled  to  a  dis-  ing  the  foundation  of  an  action,  see 
tributive  share  of  the  intestate's  es-  Hoes  v.  N.  Y.,  N.  H.  &  H.  R.  Co., 
tate.  173  N.  Y.  4.35;  66  N.  E.  Rep.  119. 

55  Matter  of  Brewster,  supra.  58  2  R.  S.  122,  §§  18,  19,  20;  L. 
Whether  at  the  time  of  his  death  de-  1882,  c.  410,  §  228;  L.  1898,  c.  230, 
cedent   was   or   was   not   a   citizen   of  §   13. 

this  State  is  Irrelevant  to  the  inquiry  57  Xj.   1882,  c.   410,  §  230;   L.   1898, 

respecting  the  surrogate's  jurisdiction,  c.  230,  §  15. 

The  fact  that  the  proceeding  was  in-  58  lb. 
stituted  by  a  petition  made  upon  in- 
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erty  in  the   public   administrator's   hands,    after   deducting  his 
expenses  as  taxed  and  allowed."^ 

§  394.  Superseding  letters —  The  cases  in  which  the  powers  and 
authority  of  the  public  administrator,  in  relation  to  the  estate 
of  the  deceased,  may  be  superseded,  are  enumerated  as  follows: 
"  1.  Where  letters  testamentary  shall  be  granted  to  any  executor 
of  a  will  of  any  deceased  person,  either  before  or  after  the  public 
administrator  shall  have  taken  letters,  or  become  vested  with  the 
powers  of  an  administrator  upon  such  estate;  2.  Where  letters 
of  administration  of  such  estate  shall  have  been  granted  to  any 
other  person,  before  the  public  administrator  became  vested  with 
the  powers  of  an  administrator  upon  the  same  estate;  3.  Where 
letters  of  administration  shall  be  granted  upon  such  estate,  by 
any  surrogate  having  jurisdiction,  at  any  time  within  six  months 
after  the  public  administrator  became  vested  with  the  powers  of 
an  administrator  upon  such  estate."  ^° 

Any  relative  of  the  deceased,  entitled  to  administer,  upon  mak- 
ing application  to  the  surrogate  within  three  months,*^  after  the 
public  administrator  has  become  vested  with  power  to  administer, 
may  have  letters  of  administration  granted  to  him,  upon  proof 
(1)  that  he  did  not  reside  in  the  county  of  'New  York  at  the 
time  of  the  death  of  the  intestate;  or,  (2)  that,  residing  in  the 
said  county,  no  notice  was  served  on  him  as  required  by  the 
statute.  And  upon  his  giving  notice  to  the  public  administrator 
of  the  granting  of  such  letters,  and  producing  to  him  duly  attested 
copies  thereof,  he  is  entitled  to  a  delivery  of  the  property  of  the 
deceased  in  the  hands  of  the  public  administrator,  after  deducting 
his  charges  and  commissions.^^  But  no  suit  or  proceeding  that 
shall  have  been  commenced  by  him  shall  abate  on  account  of  his 
authority  having  ceased  for  any  cause ;  but  the  same  may  be  con- 
tinued by  his  successor.®^ 

§  395.    General   statutory   powers  under   letters The    rights, 

powers,   and  obligations   of  the  public   administrator,  upon  his 

59  2  R.  S.  124,  §  30 ;  L.  1882,  c.  410,  titled    to    share    in    his    estate,    are, 
§  235;  L.  1898,  c.  230,  §  20.  nevertheless,  entitled  to  letters  of  ad- 

60  2  R.  S.  124,  §  31;  L.  1882,  c.  410,  ministration  on  his  estate   in   prefer- 
§  236;  L.  1898,  e.  230,  §  21.  ence    to    the      public     administrator. 

61  Consequently,  an  application  by  a  (Matter  of  Blake,  60  Misc.  627.) 
relative  to  supersede  a  public  adminis-  See  Matter  of  Lowenstein,  29  Misc. 
trator,  made  more  than  three  months  722;  Butler  v.  Perrott,  1  Dem.  9. 
after  the  latter  became  vested,  is  too  62  L.  1898,  e.  230,  §  22  (former  stat- 
late.  (Tuohay  v.  Public  Adm'r,  2  utes,  2  R.  S.  125,  §§  32,  33;  L.  1892, 
Dem.   412.)      Relatives   of  a  deceased  c.  410,  §  237). 

person,  though  not  next  of  kin  or  en-        63  L.  1898,  c.  230,  §  23. 
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becoming  vested  with  the  right  to  administer  upon  any  estate,  are 
specifically  set  forth  in  the  statute.  Space  will  not  permit  their 
statement  in  the  precise  phraseology  of  the  act,  but,  in  substance, 
they  are  as  follows:  1.  He  shall  have  all  the  rights,  powers, 
and  authority  given  by  law  to  any  administrator  except  as  quali- 
fied by  the  provisions  of  the  statute.  2.  He  may  sue  and  be  sued. 
3.  He  shall  make  and  return  an  inventory  in  all  cases  and  in  the 
same  manner  as  is  required  by  law  of  other  administrators  and 
the  same  proceedings  may  be  had  to  compel  such  return.  4.  He 
may  sell  the  property  either  at  public  auction,  after  publishing 
notice  thereof  three  days  daily,  or  at  private  sale,  or  in  such 
other  manner  as  the  surrogate  may  direct.  5.  He  shall  sell 
public  stock,  or  stock  or  bonds  of  any  incorporated  company,  or 
other  seciirity,  within  two  months  after  the  issue  of  letters,  unless 
he  is  directed  by  the  surrogate  to  hold  the  same  for  a  longer 
period,  or  unless  the  same  have  no  market  value,  in  which  ease 
he  may  hold  them  until  his  accounting  or  until  a  sale  is  directed. 
6.  In  all  cases  where  the  estate,  after  the  payment  of  funeral 
expenses,  is  less  than  fifty  dollars,  he  may  make  distribution, 
without  notice  to  creditors  or  legatees  to  present  their  respective 
claims;  in  other  cases,  he  shall  give  such  notice  by  publication 
once  in  each  week  for  twelve  weeks,  requiring  creditors  and 
persons  interested,  to  present  their  claims  within  twelve  weeks 
from  the  date  of  the  first  notice;  if  a  suit  be  brought  by  any 
creditor  or  person  interested,  on  a  claim  not  presented  within 
six  months  from  the  date  of  his  letters,  he  shall  not  be  charge- 
able with  any  money  he  may  have  paid  in  satisfaction  of  lawful 
claims  or  legacies  or  in  making  distribution  before  such  suit  was 
brought,  provided  he  shall  have  given  such  notice.  7.  He  may 
proceed,  as  other  administrators,  to  discover  assets  and  obtain 
delivery  and  possession  of  same ;  and  the  surrogate  may,  although 
an  answer  be  filed  as  provided  in  section  2Y09  of  the  Code,  direct 
the  person  cited  to  be  examined  as  to  any  knowledge  he  may 
have  as  to  the  property  sought  to  be  discovered.  8.  He  shall 
adjust  and  pay  all  demands  against  the  estate  and  may  refer  all 
disputes  respecting  such  demands.  9.  Six  months  after  he  shall 
become  vested  with  the  right  to  administer,  and  except  in  the 
eases  mentioned  in  subdivision  16,  he  shall  account  to  the  sur- 
rogate for  all  assets  received  by  him  and  for  the  application 
thereof;  and  such  accounting  may  be  compelled  as  in  the  case 
23 
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of  other  administrators.  10.  He  may,  in  his  discretion,  after 
the  expiration  of  six  months,  have  a  final  settlement  of  his 
accounts.  11.  In  the  settlement  of  his  accounts  he  shall  not  be 
allowed  for  any  payments  made  by  him,  unless,  in  addition  to 
the  other  vouchers  therefor,  it  shall  appear  that  the  same  was 
made  on  a  check,  signed  by  himself,  upon  the  bank  in  which  his 
deposits  are  required  to  be  made,  except  that  he  may  be  allowed 
for  current  expenses  authorized  by  law,  expenses  of  administra- 
tion, claims  of  creditors,  distributive  shares  and  legacies  not  ex- 
ceeding twenty  dollars.  12.  Upon  the  settlement  of  his  accounts, 
he  shall  not  be  allowed  for  any  demand  he  may  have  against  the 
estate,  unless  such  demand  was  specified  in  writing  to  the  sur- 
rogate at  the  time  of  applying  for  letters,  or  of  filing  the  aifidavit 
required  to  vest  him  with  the  rights  of  administrator,  or  unless 
it  appears  that  such  demand  existed  previous  to  the  death  of  the 
intestate.  13.  He  shall  pay  all  legacies  and  shares  according  to 
the  decree  of  the  surrogate;  but  he  may,  in  his  discretion,  pay  a 
legacy  or  share  of  an  infant,  having  no  general  guardian  appointed 
by  a  court  of  this  State,  to  his  father,  or,  if  his  father  be  dead, 
to  his  mother;  and  if  both  be  dead,  to  the  person  with  whom  the 
infant  resides,  for  the  use  of  such  infant,  but  the  aggregate  of 
such  payments  shall  not  exceed  two  hundred  and  fifty  dollars. 
14.  The  balance  of  any  moneys  -in  his  hands,  on  the  adjustment 
of  his  accounts,  shall  be  paid  into  the  city  treasury,  and  he  shall 
transfer  to  the  city  corporation  all  securities  belonging  to  the 
estate  then  unsold.  15.  Whenever  in  the  performance  of  his 
duty  he  shall  take  an  appeal  from  any  decision  affecting  the 
estate,  an  undertaking  is  not  necessary  to  perfect  the  appeal,  or 
stay  execution.  16.  When  the  estate  is  not  claimed  by  creditors 
or  other  persons  interested  for  one  year  after  the  estate  passes 
into  his  possession,  and,  after  paying  the  debts  and  expenses  of 
administration,  the  balance  is  less  than  two  hundred  and  fifty 
dollars,  he  shall  pay  such  residue  unclaimed  into  the  city  treasury ; 
the  rights  and  remedies  of  all  persons  interested  in  the  estate  to 
compel  an  accounting  by  him  are  not  affected,  but  the  decree  of 
distribution  shall  provide  that  payments  therein  directed,  shall 
be  made  by  the  comptroller.  17.  Where  the  estate  in  his  hands 
is  claimed  by  creditors  or  other  persons  interested,  and,  after 
paying  ,the  debts  and  expenses  of  administration,  the  balance  is 
less  than  two  hundred  and  fifty  dollars,  service  of  the  citation 
upon  his  accounting  shall  be  made  upon  those  persons  only  whose 
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places  of  residence  are  known;  the  order  for  the  service  of  the 
citation  by  publication  upon  nonresidents  shall  direct  the  deposit 
of  copies  of  the  citation  and  of  said  order  in  the  post-office  at 
least  forty  days  before  the  return  day,  directed  to  the  persons  to 
be  served  at  the  places  specified  in  such  order;  he  shall  pay  the 
shares  of  unknown  persons,  or  of  persons  whose  residence  is 
unknown,  into  the  city  treasury,  but  the  right  of  any  persons  to 
compel  an  accounting  is  not  affected  thereby,  but  the  decree  of 
distribution  shall  direct  payments  to  be  made  by  the  comptroller.®* 

§  396.  Deposit  of  moneys — He  is  required  to  deposit  all 
moneys  by  him  collected  and  received,  except  a  sum  for  current 
expenses  not  exceeding  twenty  dollars  in  any  one  case,  within  two 
days  after  the  receipt  thereof,  in  a  bank  designated  by  law,  to 
the  credit  of  himself,  and  to  be  drawn  out  upon  his  own  check.*'^ 
Where  the  bank  allows  interest  on  moneys  so  deposited,  it  belongs 
to  the  next  of  kin,  on  the  distribution  of  the  estate,  and  not  to 
the  city.  But  after  the  settlement  of  the  administrator's  account, 
and  the  payment  of  the  balance  remaining  in  his  hands  into  the 
city  treasury,  to  be  there  preserved  awaiting  an  application  for 
it  by  its  lawful  but  undiscovered  owner,  no  interest  on  such  balance 
is  chargeable  against  the  city.*®  The  object  of  the  provision 
requiring  such  a  deposit  in  a  designated  bank  is  to  secure  the 
funds  against  loss  through  conversion  •  by  the  administrator,  or 
his  indiscreet  selection  of  a  bank.  But  where  only  the  bank- 
book representing  a  deposit,  in  a  savings  bank,  of  moneys  belong- 
ing to  the  decedent,  came  to  the  hands  of  the  public  administrator^ 
the  money  was  held  not  to  be  collected  and  received  by  him  within 
the  meaning  of  the  statute.®^ 

§  397.  Commissions  and  expenses. —  If  the  public  administra- 
tor's application  for  letters  is  denied,  he  is  entitled  nevertheless 

ML.    1898,    c.    230,    §    24     (former  1882,  c.  410,  §  240).     The  disposal  of 

statutes,  2  E.  S.  125,  §  35 ;  as  amended  moneys  in  his  hands  is  a  subject  upon 

L.   1882,  c.  410,   §   239).     The  money  which  the  surrogate  may  direct,  as  in 

so  deposited  may  be  obtained  by  any  the  cases  of  other  administrators,  not- 

person  entitled  thereto,  whether  in  his  withstanding  the  provision  in  case  of 

own  right,  or  as  an  assignee,  by  means  the  public  administrator  of  New  York, 

of    a    proceeding    in    the    Surrogate's  that  moneys  shall  be  drawn  from  his 

Court,   under   Co.  Civ.  Proc,   §   2717.  bank  only  on  the  joint  check  of  the 

(Matter    of    Conway,    5    Dem.    290.)  public    administrator    and   the    comp- 

Such    application    must,    however,    be  troller,    in    cases    where    by    law    the 

preceded  by  claim  and  demand,  under  public    administrator    is    required    to 

section  261  of  the  City  Charter.   (Mat-  pay  out  moneys.     (Lockhart  v   Public 

ter  of  Rooney,  26  Misc.  106;  56  N.  Y.  Adm'r,  4  Bradf.  21.) 
Supp.  855.)  6G  Sullivan  v.  Herrera,  7  Hun,  309. 

65  L.    1898,    c.    230,    §    25     (former        67  Sheerin  v.  Public  Adm'r,  2  Redf 

Statutes,  2  K.   S.    126,   §§   36,   37;   L.  421. 
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to  retain,  out  of  the  effects  in  his  hands,  certain  necessary  expenses 
which  have  been  incurred,  the  amount  thereof  to  be  taxed  and 
allowed  by  the  surrogate,  but  no  commissions  are  allowed  him. 
And  if  there  are  no  effects  of  the  deceased  in  his  hands  to  pay 
such  expenses,  and  they  are  allowed  and  taxed,  then  they  are  to 
be  paid  by  the  executor  or  administrator,  and  are  given  a  prefer- 
ence over  all  other  claims,  except  funeral  charges,  and  he  is 
allowed  to  maintain  an  action  therefor  in  his  own  name.®*  In 
case  letters  were  granted  to  him,  he  is  entitled  to  retain,  on  the 
settlement  of  his  accounts,  in  addition  to  his  expenses,  a  com- 
mission of  five  per  cent,  on  all  sums  not  exceeding  twenty-five 
hundred  dollars,  and  two  and  one-half  per  cent,  on  all  sums  in 
excess  thereof ;  and  such  commissions  may  be  retained  in  prefer- 
ence to  aiiy  debt  or  claim,  except  funeral  charges.®* 

§  398.  City  corporation  liable  for  acts  of  public  administrator. — 
The  corporation  of  New  York  city,  as  above  stated,  is  responsible 
for  the  faithful  performance  of  his  duties,  and  the  application  of 
all  moneys  received  by  him,  and  for  stock  transferred,  dividends 
thereon  received,  and  moneys  paid  into  the  city  treasury  by  him, 
or  which  should  be  so  transferred  or  paid  in  by  him,  after  deduct- 
ing his  commissions,  but  not  for  any  interest  on  such  moneys 
or  dividends  on  stock.  And  the  persons  aggrieved  have  the  same 
remedies  against  the  corporation  as  they  would  have  against  any 
executor.™  The  corporation  is  liable  not  as  a  surety  and  col- 
laterally, but  primarily  and  in  the  first  instance,  for  the  due  and 
faithful  performance  of  all  the  duties  of  his  office;  and,  there- 
fore, where  the  public  administrator,  without  reasonable  cause 
therefor,  brought  an  action  for  an  alleged  conversion  of  the  goods 
of  the  deceased,  and  was  defeated,  and  a  judgment  for  costs 
obtained  against  him,  it  was  held  that  the  party  in  whose  favor 
it  was  obtained  could  maintain  an  action  of  debt  on  it  against  the 
corporation.''-'  The  intent  of  the  statute  is  to  give  the  aggrieved 
person  a  direct  remedy  by  action  against  the  city,  and  not  to 
require  him  to  seek  an  accounting  in  the  Surrogate's  Court.''^ 

§  399.  His  personal  liability —  This  responsibility  of  the  corpo- 
ration for  his  acts  does  not  take  away  his  personal  liability,  and 
lie  has  been  held  liable  personally  for  the  vwongful  taking  or 
detention  of  personal  property  of  a  stranger,   although  he  had 

68  2  E.  S.  122,  §§  21,  22;  L.  1882,  70  2  R.  S.  127,  §§  42,  43;  L.  1882, 
c.  410;  L.  1898,  c.  230,  §  14.  c.  410,  §  244;  L.  1898,  c.  230,  §  29. 

69  2  R.  S.  118,  §  3;  L.  1882,  c.  410,  71  Matthews  v.  Mayor,  1  Sandf.  132 
§  218;  L.  1898,  c.  230,  §  3,  in  part.  72  Glover  v.  Mayor,  7  Hun,  232. 
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acted  in  his  official  capacity  and  in  good  faith,  and  in  the  belief 
that  the  property  belonged  to  the  intestate  at  the  time  of  his 
deathJ^  In  case  of  his  death,  removal  or  resignation,  the  papers, 
money,  and  effects  are  to  be  delivered  to  his  successor  in  office, 
without  the  reissuance  of  any  letters  to  him,  and  such  delivery 
may  be  compelled  in  the  same  way  as  in  the  case  of  other  public 
officers^* 

§  400.  Public  administrator  in  Kings  county —  The  statute  pro- 
vides for  the  appointment  of  a  public  administrator  in  the  county 
of  Kings ;  and  declares  "  that  all  provisions  of  law  conferring 
jurisdiction,  authority,  or  power  on,  or  otherwise  relating  to,  the 
office  of  public  administrator  of  the  city  of  New  York,  and  to  the 
office  of  public  administrator  in  the  several  counties  of  this  State, 
so  far  as  applicable,  apply  to  and  are  conferred  upon  the  office 
hereby  created."  ''^ 

§  401.  Same;  his  authority.—  In  New  York  county,  as  will  have 
been  noticed,  the  statute  specifies  certain  cases  of  intestacy  in 
which  the  public  administrator  has,  in  right  of  his  office,  power 
to  act  at  once  as  a  collector  and  conservator  of  decedent's  effects, 
while  provision  is  made  for  confirming  or  superseding  his  powers 
according  to  facts  subsequently  appearing.  But  in  Kings  county, 
absolute  and  sole  authority  is  conferred  upon  the  public  admin- 
istrator, not  only  to  collect  and  secure,  but  also  to  administer 
upon,  an  intestate's  estate  in  enumerated  cases,  unless  certain 
relatives  entitled  to  share  therein,  and  entitled  and  willing  to 
administer  thereupon,  reside  in  the  State.  It  is  enacted,  that 
"  he  shall  have  the  prior  right  and  authority  to  collect,  take  charge 
of  and  administer  upon  the  goods,  chattels,  personal  estate,  and 
debts  of  persons  dying  intestate,'^"  and  for  that  purpose  to  main- 
tain suits  as  such  public  administrator,  as  any  executor  or  adminis- 
trator might  by  law,  in  the  following  cases:  1.  Whenever  such 
person  shall  die  leaving  any  assets  or  effects  in  the  county  of 
Kings,  and  there  is  no  widow,  husband,  or  next  of  kin  entitled 
to  a  distributive  share  in  the  estate  of  such  intestate,  resident  in 
the  State,  entitled,  competent,  or  willing  to  take  out  letters  of 
administration  on  such  estate.  2.  Whenever  assets  or  effects  of 
any  person  dying  intestate  shall,  after  his  death,  come  into  the 

73  Levin  v.  Eussell,  42  N.  Y.  251.  76  This  provision  of  the  statute  re- 

74  2  R.  S.  128,  §  44;  L.  1882,  c.  410,  lates   solely  to  nonresident   decedents. 
§  245;  L.  1898,  c.  230,  §  32.  (Taylor  v.' Public  Adm'r,  6  Dem.  158.) 

75  Co.  Civ.  Proc,  §  2669,  adopting 
L.  1871,  c.  335,  §  5;  as  amended  L. 
1882,  c.  124. 
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county  of  Kings,  and  there  is  no  such  person  entitled,  competent, 
or  willing  to  take  administration  of  the  estate.  In  such  cases, 
intestacy  shall  be  presumed  until  a  will  is  proven,  and  letters 
testamentary  issued  thereon."  '^ 

§  402.   Same ;  his  commissions He  is  allowed  the  commissions 

of  executors  and  administrators,  besides  the  necessary  expenses 
incurred  by  him  in  administering  the  estate.  The  surrogate  may 
also  issue  letters  of  temporary  administration  to  him  without 
special  security.''* 

T!  Co.  Civ.  Proc,  §  2669.    The  public  issue,    in    the    surrogate's    discretion, 

administrator  has  a  right  prior  to  the  (Goddard    v.    Public    Adm'r,    1    Dem. 

Brooklyn   Trust    Company,   to   which,  480;  aff'd,  94  N.  Y.  544.) 

before  the  act  of  1882,  letters  might  78  Co.  Civ.  Proc,  §  2669. 


CHAPTER  XII. 

TEMPORARY  ADMINISTRATION. 

§  403.  Jurisdiction  to  grant  letters. —  Where  the  appointment  of 
an  executor  or  administrator  is  delayed,  it  often  becomes  neces- 
sary that  some  immediate  steps  sihould  be  taken  for  the  preserva- 
tion of  the  estate,  as  well  as  for  the  collection  of  debts  and  other 
assets.  Grave  inconvenience  has  sometimes  arisen,  also,  in  re- 
spect to  the  right  to  collect  the  assets,  and  otherwise  manage  the 
property  of  a  person  who  has  disappeared  and  is  unheard  from, 
where  there  is  no  sufficient  evidence  of  death.  In  each  of  these 
cases,  the  statute  authorizes  the  appointment  of  a  temporary  cus- 
todian of  the  property,  who  has  heretofore  received  the  various 
appellations  of  collector,  special  administrator,  receiver,  and  trus- 
tee, but  by  the  Code  of  Civil  Procedure  is  uniformly  styled  a 
temporary  administrator.'-  Power  is  conferred  on  the  surrogate 
to  grant,  in  his  discretion,  such  letters  — "  1.  Where,  for  any 
cause,  delay  necessarily  occurs  in  the  granting  of  letters  testa- 
mentary or  letters  of  administration,  or  in  probating  a  will. 
"  2.  Where  a  person,  of  whose  estate  the  surrogate  would  have 
jurisdiction,  if  he  was  shown  to  be  dead,  disappears  or  is  missing, 
so  that,  after  diligent  search,  his  abode  cannot  be  ascertained,  and 
under  circumstances  which  afford  reasonable  ground  to  believe 
either  that  he  is  dead,  or  that  he  has  become  a  lunatic,  or  that 
he  has  been  secreted,  confined,  or  otherwise  unlawfully  made 
away  with ;  and  the  appointment  of  a  temporary  administrator  is 
necessary  for  the  protection  of  his  property,  and  the  rights  of 
creditors,  or  of  those  who  will  be  interested  in  the  estate,  if  it  ia 
found  that  he  is  dead."  ^ 


1  Under  the  English  ecclesiastical  ( that  is,  for  letters  testamentary  or 
law,  several  diflferent  sorts  of  limited  of  administration),  and  the  words, 
or  temporary  administrations  are  rec-  "or  in  consequence  of  the  absence  from 
ognized, — e.  g.,  administration  durante  the  State  of  an  executor  named  in  the 
minore  estate,  pendente  lite,  durante  will,  or  for  any  other  cause."  As  to 
absentia,  etc.  See  Wms.  on  Exrs.  collectors  and  special  administrators 
(7th  ed.)    479.  appointed   before    the   date   when   the 

2  Co.  Civ.  Proc,  §  2670,  as  amended  provisions  of  the  Code  relating  to  tem- 
1901  (L.  1901,  c.  21).  The  amend-  porary  administrators  took  effect 
ment  consisted  mainly  in  striking  out  (Sept.  1,  1880),  see  Co.  Civ.  Proc, 
the  words  "  in  consequence  of  a  con-  §   2683. 

test    upon    an    application    therefor " 
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It  is  expressly  provided^  that  pending  a  proceeding  for  the 
grant  of  letters  of  administration,  on  giving  a  limited  bond,  no 
temporary  administrator  shall  be  appointed,  except  upon  peti- 
tion of  the  next  of  kin,  who  consent  to  the  giving  of  a  limited 
hond. 

Prior  to  the  amendment  of  1901,  it  was  said  that  the  "  delay  " 
referred  to  in  the  first  clause  as  one  necessarily  occurring  in  a 
contested  proceeding  for  letters  in  chief,  implied  that  such  a  pro- 
ceeding was  pending,  and  hence,  if  no  such  proceeding  was  pend- 
ing, an  original  independent  proceeding  by  a  creditor  to  procure 
temporary  letters,  to  enable  him  to  collect  his  debt,  was  unau- 
thorized.* It  is  believed  that  the  amendment  has  not,  in  this 
respect,  enlarged  the  powers  of  the  surrogate;  for  it  is  still  pro- 
vided that  notice  of  the  application  for  letters  must  first  be  given 
"  to  each  party  to  the  proceeding  who  has  appeared."  Hence, 
where  a  proceeding  for  probate  is  pending  in  one  county,  no  sur- 
rogate of  any  other  county  has  power  to  entertain  an  independent 
application  for  the  appointment  of  a  temporary  administrator.^ 
The  ruling,  before  the  adoption  of  the  present  Code,  that  the 
authority  of  the  surrogate  was  not  confined  to  cases  where  the 
contest  as  to  probate,  etc.,  was  pending  before  him,  but  extended 
to  any  contest,  whether  before  him  or  on  appeal  from  his  decision,® 
holds  good,  under  the  present  statute,  provided  a  grant  of  letters 
is  delayed  by  the  appeal.  The  controlling  fact  now  is,  not  merely 
whether  there  is  a  contest,  but  whether  there  is  a  delay  in  the 
granting  of  letters ;  and  letters  being  once  granted,  an  appeal  from 
such  grant  is  not  good  ground  for  temporary  administration.''  But 
where  on  appeal  the  decree  of  probate  is  reversed  and  the  case 
remitted  to  the  court  below  for  further  proceedings,  a  temporary 
administrator  may  then  be  appointed.^ 

§  404.  Who  may  apply  for  temporary  administrator. — A  cred- 
itor, or  any  person  interested®  in  the  estate,  may  apply  to  the  sur- 
rogate to  grant  letters  of  temporary  administration;  and,  if  the 

3  Co.  CSv.  Proc,  §  2664,  aa  amended  6  Hicks  v.  Hicks,  12  Barb.  322.  See 
1893.  This  provision  does  not  apply  Mootrie  v.  Hunt,  4  Bradf.  173;  Law- 
to  an  administrator  with  the  will  an-  rcnee  v.  Parsons,  27  How.  Pr.  26; 
nexed,  as,  in  that  case,  the  next  of  kin  Crandall  v.  Shaw,  2  Redf.  100. 

may  have  no  interest  in  the  matter.  7  Tooker  v.  Bell,  1  Dem.  52. 

(Matter  of  Le  Eoy,  1  Connoly,  491.)  8 Matter   of  Hopkins,  41   Misc.   83; 

4  Saw  Mill  Co.  V.  Dock,  3  Dem.  55;  83  N.  Y.  Supp.  890;  aff'd,  93  App. 
Matter  of  Colton,  N.  Y.  Law  J.,  May  Div.  618;  reargued  and  aff'd,  95  App. 
1,    1891;    Matter    of   Nichols,    N.    Y.  Div.  57. 

Surr.,  MS.  Dec.   (1890)   163.  9  See  Co.  Civ.   Proc,   §  2514,  subd. 

6  Matter  of  Hill,  43  Misc.  583,  cit-    11,  and  ante,  §  98. 
ing  Tooker  v.  Bell,  1  Dem.  52;  Saw 
Mill  Co.  v.  Dock,  3  Dem.  55. 
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estate  is  tliat  of  an  absentee,  the  county  treasurer  of  the  county 
[or  the  public  administraitor  in  New  York  and  Kings  counties] 
where  he  last  resided,  or,  if  he  was  not  a  resident  of  the  State, 
of  the  county  where  any  of  his  property,  real  or  personal,  is 
situated,  may  make  the  application,  with  like  effect  and  in  like 
manner  as  a  creditor.-"* 

§  405.  Mode  of  application. —  The  manner  of  proceeding  to 
obtain  a  grant  of  temporary  letters  is  different  in  the  case  of  a 
decedent's  estate  from  that  in  the  case  of  the  estate  of  an  absentee. 
In  the  former  case,  the  application  is  a  step  taken  in  a  special 
proceeding  already  commenced  before  the  surrogate,^^  and  unde- 
termined, while,  in  the  latter,  an  original  and  distinct  special 
proceeding  is  instituted  for  that  purpose.  Accordingly,  where 
a  decedent's  estate  is  in 'question,  no  formality  is  prescribed  by 
the  Code,  which  merely  directs  that  the  appointment  "  must  be 
made  by  an  order,"  at  least  ten  days'  notice  of  the  application 
for  which  must  be  given  to  each  party  to  the  special  proceeding 
who  has  appeared,-^^  unless  the  surrogate  is  satisfied,  by  proof, 
that  the  safety  of  the  estate  requires  the  notice  to  be  shortened, 
in  which  case  he  may  shorten  the  time  of  service  to  not  less  than 
two  days.'^  In  many  cases,  the  facts  upon  which  the  application 
is  based  will  be  obvious  to  the  court,  so  that  it  will  take  judicial 
notice  of  them  without  proof.  Where  it  is  necessary  to  furnish 
proof,  it  may  be  made  by  affidavit,  or  petition,  or  oral  examina- 
tion.-"^^  On  the  other  hand,  an  application  for  temporary  admin- 
istration of  the  estate  of  an  absentee  "  must  be  made  by  petition, 
in  like  manner  as  where  an  application  is  made  for  administration 
in  a  case  of  intestacy,"  and  the  proceedings  are  the  same  as  upon 
such  an  application.-'^ 

§  406.  Petition,  etc.,  in  cases  of  absentee — The  only  guide  as 
to  the  contents  of  the  petition,  and  the  details  of  the  subsequent 
proceedings  before  decree,  where  letters  are  asked  for  upon  the 

10  Co.  Civ.  Proc,   §   2670.  pointment  made  -without  due  notice  is 

11  When  the  surrogate  of  Ne-w  York  irregular,  and  will  be  vacated  on  ap- 
county  transfers  the  proceedings  for  plication;  but  the  appointee  having 
the  proba;te  of  a  will  to  another  court,  acted  in  good  faith  may  be  allowed 
he  is  not  deprived  of  power  to  appoint  his  compensation  and  expenses.  ( Cran- 
a  temporary  administrator.      (Matter  dall  v.  Shaw,  2  Eedf.  100.) 

of   Blair,   60  Hun,  523;    39   St.   Eep.        WMiich   slighter  proof   of  death  is 

502.)  sufficient   than   upon    application    for 

12  If  no  one  has  appeared  but  the  letters  of  permanent  administration, 
proponent,  he  is  the  only  person  en-  (Czech  v.  Bean,  35  Misc.  729;  72  N. 
titled  to  notice.     (Matter  of  Ashmore,  Y.  Sunp.  402.) 

48  Misc.  312.)  15  Co.  Civ.  Proc,   §  2670. 

13  Co.   Civ.   Proc,    §   2670.     An   ap- 
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estate  of  an  absentee,  is  the  succinct  provision  of  the  Code,  that 
"  the  proceedings  are  the  same  as  prescribed  in  article  fourth  of 
this  title,  relating  to  such  last-mentioned  application,"  i.  e.,  an 
application  for  permanent  letters  in  oases'  of  intestacy.^*  But 
at  the  threshold  of  an  attempt  to  elaborate  the  scheme  thus  indi- 
cated, we  are  confronted  with  the  diiSculty  that  the  manner  of 
procedure  to  obtain  permanent  letters  upon  an  intestate's  estate 
is  dependent  upon  the  question  of  priority  of  right  to  administer ; 
while  no  statutory  rules  of  priority  exist  in  reference  to  the  right 
of  temporary  administration  upon  the  estate  of  either  a  decedent 
or  an  absentee,  the  letters  being  apparently  issuable  to  any  per- 
son competent  to  be  an  executor,  who  will  duly  qualify.  It  is 
clear,  however,  that  the  petition  must  set  forth  (1)  the  petitioner's 
title, —  *.  e.,  must  show  that  he  is  a  creditor,  or  person  interested, 
or  the. county  treasurer  of  the  proper  county;  and  (2)  the  juris- 
dictional facts,  such  as  the  disappearance  of  the  owner  of  the 
estate,  under  the  prescribed  circumstances,  the  unsuccessful  search 
for  his  abode,  the  necessity  for  the  appointment  to  protect  prop- 
erty, and  the  rights  of  creditors  and  others,  and  such  additional 
facts  concerning  residence,  and  the  location  of  property,  etc.,  as 
would  give  jurisdiction  to  the  surrogate  applied  to,  if  the  ab- 
sentee was  shown  to  be  dead.  The  assumption  being  thait  there 
is  no  ground  for  the  formal  legal  presumption  of  death,  it  is  not 
very  clear  how  certain  clauses  of  the  Code,"  relating  to  the  place 
of  death  and  the  residence  at  the  time  of  death  of  an  intestate, 
should  be  applied  to  the  case  in  hand.  A  citation  should  issue 
wherever  it  is  impossible,  for  reasons  already  indicated,  to  de- 
termine whether  there  is  ground  for  dispensing  therewith.-'^    The 

16  Co.   Civ.  Proc,   §  2670.  tive    or    friend.      The    petitioner    em- 

17  Co.  Civ.  Proc,   §   2476.  ployed   detectives    to   search   for   her, 

18  See  Co.  Civ.  Proc,  §  2662.  Mat-  and  kept  them  so  employed  for  up- 
ter  of  Cohen  (N.  Y.  Law  J.,  Mar.  26,  wards  of  one  month.  He  corresponded 
1891)  was  an  ea!  porie  application  for  with  the  justices  of  the  peace  of 
a  decree  by  the  father  of  the  absentee,  numerous  villages;  he  advertised  for 
who  was  also  her  creditor;  her  only  her  repeatedly  in  the  New  York  Her- 
property  being  a  distributive  share  in  aid,  and  wrote  letters  to  many  per- 
the  estate  of  another,  to  which  she  had  sons,  in  many  places,  wherever  he  had 
become  entitled  after  her  disappear-  the  faintest  hope  she  might  have  been 
ance.  All  the  next  of  kin  made  affida-  seen  or  heard  of,  but  has  never  re- 
vits  sustaining  the  petition.  No  cita-  ceived  the  slightest  clue  of  her  where- 
tion  was  required  to  be  issued.  In  abouts.  She  always  lived  happily  at 
that  case,  the  petition  showed  that  home  with  the  petitioner  and  her 
eight  years  before,  the  absentee,  then  brothers  and  sisters.  She  had  never 
seventeen  year's  old,  left  her  home  in  been  married,  was  not  betrothed,  nor 
New  York  city,  where  she  resided  with  had  any  preference  for  any  man 
the  petitioner,  stating  that  she  would  among  her  acquaintances,  so  far  as 
return  at  supper  time,  and  since  that  petitioner  had  been  able  to  ascertain, 
date,  had  been  neither  seen  nor  heard  Held,  a  proper  case  for  appointing  a 
of  by  the  petitioner,  nor  by  any  rela-  temporary  administrator.. 
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remaining  proceedings,  to  procure  the  decree  and  letters,  suffi- 
ciently resemble  those  already  set  forth  under  the  topic  of  admin- 
istration in  intestacy. 

§  407.  Power,  discretionary  and  summary — The  statute  pro- 
vides that  the  surrogate  may  grant  temporary  administration,  in 
his  discretion.  The  propriety  of  the  exercise  of  the  surrogate's 
discretion  in  the  grant  of  such  letters  is  plainly  dependent  upon 
the  exigencies  of  the  estate,  the  value  and  situation  of  the  prop- 
erty, and  other  circumstances  which  require  to  be  judged  sum- 
marily. Consequently,  his  decision  upon  an  application  made 
to  him  is  not  subject  to  revievf  upon  appeal,  or  to  collateral  at- 
tack.-^*   His  determination  is  summary  and  exclusive.^" 

§  408.  Competency,  eligibility,  and  qualification  of  administrator. 
—  It  is  provided  that  the  letters  can  be  issued  only  "  to  one  or 
more  persons  competent  and  qualified  to  serve  as  executors."  ''^ 
The  word  "  qualified,"  here,  would  seem  to  be  expletive,  since,  a 
temporary  administrator  must  qualify,  as  the  Code  prescribes 
with  respect  to  an  administrator  in  chief.  It  was  formerly  held 
that  one  named  as  executor  should  not  be  appointed  temporary 
administrator,  pending  a  contest  over  the  probate  of  the  will, 
against  the  objection  of  the  contestant,  especially  where  he  had 
an  interest  in  any  degree  hostile  to  the  estate  f^  and  also  that  no 
party  to  the  litigation  should  be  appointed.^*  But  it  is  now  well 
settled  that  whether,  pending  a  contested  probate,  one  of  the 
executors  will  be  selected  as  temporary  administrator,  rests  in  the 
discretion  of  the  surrogate.^*  The  court  would  be  justified,  there- 
fore, in  refusing  to  appoint  the  nominated  executor,  where  he  is 
the  largest  beneficiary  under  the  will ;  is  the  principal  proponent 
thereof;  is  charged  with  having  influenced  decedent;  has  large 
unsettled  transactions  with  the  estate,  and  is  unfriendly  with  tes- 
tator's family.^^  Indeed,  in  every  case  where  the  interests  in- 
volved are  conflicting,  a  disinterested  person  should  be  appointed.^® 

Ordinarily,  considerations  of  economy  will  justify  the  appoint- 

19  Czech  V.  Bean,  35  Misc.  729;   72        23  Crandall  v.  Shaw,  2  Redf.  100. 
N.  Y.  Supp.  402.  24  Jones  v.  Hamersley,  2  Dem.  286; 

20  McGregor  v.  Buel,  24  N.  Y.  166.  Matter  of  Bankard,  19  Week.  Dig.  452. 
And  see  Mootrie  v.  Hunt,  4  Bradf.  Compare  Matter  of  Wanninger,  3  N. 
173;   Buffalo  Catholic  Inst.  v.  Bitter,  Y.  Supp.  137. 

87  N.   Y.    255;    Matter   of   Chase,   32  25  Matter   of    Stearns,    31    St.    Rep. 

Hun,  318.  960;   9  N.  Y.  Supp.  748. 

21  Co.  Civ.  Proc,  §  2670,  supra  (for-  26  Matter  of  Eddy,  10  Misc.  211;  31 
merly  §  2668).  N.  Y.  Supp.  423. 

22  Howard    v.    Dougherty,    3    Redf. 
535;  Cornwell  v.  Cornwell,  1  Dem.  1. 
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ment  of  a  person  named  in  the  disputed  will  as  executor ;  and  tlie 
fact  that  he  is  charged  with  exercising  undue  influence  upon  tes- 
tator will  not  prevent  such  appointment,  where  the  allegations  of 
such  influence  are  vague,  and  the  appointment  is  opposed  by  but 
a  small  interest  of  the  estate.^''  Where,  however,  such  appoint- 
ment would  be  of  advantage  to  the  estate,  and  a  majority  of  the 
parties  so  request,  it  will  be  made  almost  as  a  matter  of  course.^* 
The  court  is  certainly  not  required  to  make  his  selection  from 
among  the  relatives  who  would  be  entitled,  under  the  statute, 
to  a  grant  of  permanent  letters  in  a  case  of  intestacy.^*  In  cases 
arising  in  Kings  county,  the  surrogate  is  given  a  discretion  to 
appoint  the  public  administrator  of  that  county,  without  requiring 
him  to  give  further  security  than  his  official  bond.^" 

§  409.  Form  and  effect  of  letters —  The  Code  contains  no  special 
provisions  relating  to  the  form  of  letters  of  temporary  adminis- 
tration. Those  granted  upon  the  estate  of  a  decedent  may  be  in 
the  same  form  as  permanent  letters  of  administration;  but  those 
granted  upon  the  estate  of  an  absentee  will  naturally  vary  some- 
what from  the  former,  inasmuch  as  the  administrator,  in  the 
latter  case,  has,  in  right  of  his  office,  certain  powers  in  respect  to 
real  property,  which  the  administrator  of  the  estate  of  a  decedent 
possesses  only  by  special  grant  from  the  surrogate.  In  either 
case,  the  letters  are  subject  to  the  general  provisions  of  the  Code, 
prescribing  the  manner  in  which  surrogates'  letters  must  be  tested, 
signed,  sealed,  and  recorded,  and  specifying  their  effect  as  evi- 
dence of  the  authority  of  the  persons  to  whom  they  are  granted.^^ 
The  Code  contains  a  general  provision  to  the  effect,  that  where 
the  law  requires  or  permits  an  act  relating  to  the  estate  of  a  de- 
cedent to  be  done  within  a  specified  time  after  letters  testamentary 
or  of  administration  are  issued,  and  successive  or  supplementary 
letters  are  issued  upon  the  same  estate,  the  time  so  specified  must 
be  reckoned  from  the  issuing  of  the  first  letters.^^  But  it  de- 
clares,^^  substantially,  that  letters  testamentary  or  of  adminis- 

27  Haas  V.  Childs,  4  Dem.  137 ;  Mat-        30  Co.  Civ.  Proc,   §   2669. 

ter  of  Ashmore,  48  Misc.  312,  quoting  31  gee  §  301,  ante,  for  general  regu- 

text  with  approval.    But  compare  Mat-  latlons  as  to  the  form,  etc.,  of  letters 

ter  of  Sterns,  2  Connoly,  272.  of  administration.     As  to  amount  of 

28  Matter  of  Hilton,  29  Misc.  5'32 ;  bond,  and  actions  thereon,  see  c.  XV, 
61  N.  Y.  Supp.  1073.  post. 

29  So  held  in  Matter  of  Plath   (.56  32  Co.  Civ.  Proc,  §   2593. 

Hun,  223;   31  St.  Rep.  101;   9  N.  Y.        33  Co.  Civ.  Proc,  §   2682.     Such,  at 

Supp.  251),  where  the  petitioner,  the  least,  is  the  purport  of  this  section, 

decedent's  only  relative,  was  disquali-  as  we  interpret  its  provisions,  though 

fied,  and  a  large  creditor  of  the  estate  it  is  not  entirely  clear, 
claimed  the  appointment  — -  the  public 
administrator  not   having  intervened. 
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tration  in  chief  are  not  deemed  successive  or  supplementary  to 
temporary  letters  previously  issued  upon  the  same  estate,  within 
the  meaning  of  the  foregoing  provision,  except  as  otherwise  pre- 
scribed in  two  sections  of  the  Code,^''  relating  to-  advertisement 
for  claims  and  payment  of  debts. 

§  410.  Certain  notices,  how  served. —  The  Code  provides  that 
notices  required  to  be  given,  as  prescribed  in  the  article  thereof 
concerning  the  appointment,  etc.,  of  a  temporary  administrator, 
"  to  a  party  other  than  that  officer,  must  be  served  upon  the  at- 
torney of  the  party  to  whom  notice  is  to  be  given ;  or,  if  he  has  not 
appeared  by  an  attorney,  upon  the  party,  in  like  manner  as  a  notice 
may  be  served  upon  an  attorney  in  a  civil  action,  brought  in  the 
Supreme  Court.  But  where  the  attorney  or  party  to  be  served 
does  not  reside  in  the  surrogate's  county;  or  where  the.  attorney 
for  a  party  has  died,  and  no  other  appearance  for  that  party  has 
been  filed  in  the  surrogate's  office;  the  surrogate  may,  by  order, 
dispense  with  notice  to  that  party;  or  may  require  notice  to  be 
given  to  him,  in  any  manner  which  he  thinks  proper."  ^^ 

§  411.  Authority  as  to  personalty The  temporary  administra- 
tor has  authority  to  take  into  his  possession  personal  property, 
to  secure  and  preserve  it,  and  to  collect  choses  in  action.  The 
surrogate  may,  by  an  order,  made  upon  ten  days'  notice,  or  shorter 
notice  (not  less  than  two  days),  to  all  the  parties  who  have  ap- 
peared in  the  special  proceeding,  authorize  the  temporary  admin- 
istrator to  sell,  after  appraisal,  such  personal  property,  specify- 
ing it,  of  the  decedent,  or  of  the  absentee,  whom  he  represents, 
as  it  appears  to  be  necessary  to  sell,  for  the  benefit  of  the  estate.^' 

§  412.  Authority  over  decedent's  realty — A  special  adminis- 
trator or  collector,  appointed  under  the  former  statutes,  had  no 
power  in  reference  to  the  real  property,  his  sole  function  being 
that  of  a  receiver  of  the  assets  during  a  period  of  controversy  as 
to  the  right  of  administration  or  of  executorship.  But  it  is 
provided  in  the  Code,  that  "  where  a  temporary  administrator 


3*i§    2673,    2674.      See    c.    XVHI,  ing  probate,  of   a   seat  in  the   Stock 

post.  Exchange,    owned    by    the    firm    com- 

35  Co.  Civ.  Proc,   §   2681.  posed  of  himself  and  the  testator  as 

36  Co.  Civ.  Proc,  §  2672.  While  he  partners,  could  be  allowed  on  his  ac- 
would  not  be  justified  in  making  a  counting,  and  he  was  entitled  to 
sale  of  property,  if  it  was  the  sole  prove  the  fact  of  such  ownership  by 
property  of  the  decedent,  without  the  legal  evidence.  (Matter  of  Grant,  49 
order  of  the  court,  where  he  was  also  N.  Y.  Supp.  574.) 

executor  under  the  will,  a  sale,  pend- 
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is  appointed,  and  a  proceeding  is  pending  for  the  probate  of  a 
will  of  real  property,  or  there  is  a  delay  in  the  granting  of  let- 
ters testamentary  or  administration  on  such  a  will,  or  in  the  quali- 
fication of  a  trustee  named  therein,  the  order  appointing  him  may 
confer  upon  him  authority  to  take  possession  of  real  property, 
in  the  same  or  another  county,  which  is  affected  by  the  will,  and 
to  receive  the  rents  and  profits  thereof.  The  surrogate  may,  by 
an  order,  confer  upon  him  authority  to  lease  any  or  all  of  the 
real  property,  for  a  term  not  exceeding  one  year;  or  to  do  any 
other  act  with  respect  thereto,  except  to  sell  it,  which  is,  in  the 
surrogate's  opinion,  necessary  for  the  execution  of  the  will,  or 
the  preserviation  or  benefit  of  the  real  property."  ^''  The  powers 
of  the  administrator  are  limited  to  those  thus  conferred.  They 
are  confined  to  the  preservation  of  the  estate;  he  cannot  be  au- 
thorized to  administer  it.^® 

§  413.  Authority  over  absentee's  realty A  temporary  adminis- 
trator, appointed  upon  the  estate  of  an  absentee,  has  the  same 
powers  and  authority  (enumerated  above),  with  respect  .to  the 
real  property  of  the  absentee,  without  any  special  delegation  from 
the  surrogate.  His  acts,  done  in  pursuance  of  that  authority, 
bind  the  absentee,  if  he  is  living,  or  his  heir  or  devisee,  if  he  is 
dead,  in  the  same  manner  as  .the  acts  of  an  executor  or  admin- 
istrator bind  his  successor.^® 

§  414.  Authority  to  pay  certain  claims. —  The  surrogate  may,  by 
order,  authorize  him  to  pay  funeral  expenses,  or  any  expenses  of 
the  administration  of  his  trust,*"  including  stenographer's  or 
referee's  fees  on  the  contest  of  a  will  or  administration.  He  may 
also  direct  the  payment  of  a  legacy  or  other  pecuniary  provision 
under  a  will,  or  a  distributive  share,  or  just  proportionate  part 
thereof,  as  though  the  temporary  administrator  were  an  executor 


37  Co.  Civ.  Proc,  §  2675,  as  amended  children,  one-sixth  each  of  the  residue 

1901    (L.    1901,   c.   21),   substantially  of  said  rents  and  profits,  and  that  he 

adopting  L.  1870,  c.  359,  §  13,  which  be  ordered  to  pay  all  interest  on  mort- 

related,    however,    to    the    county    of  gages,  ground  rent,  taxes,  and  insur- 

New  York  only.  ance,   was  denied.     (lb.) 

ssRiegelman  v.  Riegelman,  4  Redf.        39  Co.  CSv.  Proc.,  §  2676. 
492.       Accordingly,     an     application,        *o  See  Matter  of  Marcellin,  25  Misc. 

pending  a  contest  over  probate,  for  a  260;   55  N.  Y.   Supp.   425.     Thus,  he 

direction  to  the  collector  to  pay  her  may    retain    counsel,    whose    fee    the 

one- third  of  the  rents  and  profits  of  surrogate  has  power  to  allow.     (Mat- 

the  estate,  both  real  and  personal,  and  ter  of  King,  122  App.  Div.  354.) 
also  to  pay  to  her,  for  her  two  infant 
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or  administrator.^^  A  surrogate  has  no  power  to  direct  a  tem- 
porary administrator  to  pay  sums  to  enable  the  proponents  of  a 
will  to  procure  expert  witnesses,*^  nor  has  he  authority  to  direct 
payment  out  of  the  estate,  of  the  costs  of  the  proceeding  for  the 
probate  of  an  alleged  will  of  the  decedent.  The  decree  in  such 
case  should  award  costs  and  provide  for  their  payment  by  the 
person  to  whom  letters  of  administration  or  letters  testamentary 
should  thereafter  be  granted.*^ 

§  415.  Same;  in  case  of  absentee. —  Where  the  temporary  ad- 
ministrator was  appointed  upon  the  estate  of  an  absentee,  and 
satisfactory  proof  is  furnished  to  the  surrogate,  that  the  wife  or 
any  infant  child  of  the  absentee  is  in  such  circumstances  as  to 
require  provision  to  be  made  out  of  the  estate,  for  his  or  her  main- 
tenance, clothing,  or  education,  the  surrogate  may  make  an  order, 
directing  the  temporary  administrator  to  make  such  provision 
therefor,  as  the  surrogate  deems  proper,  out  of  any  personal  prop- 
erty in  his  hands,  not  needed  for  the  payment  of  debts.** 

§  416.  Advertising    for    creditors "  After    six    months    have 

elapsed  since  letters  were  issued  to  a  temporary  administrator, 
appointed  upon  the  estate,  of  either  a  decedent  or  an  absentee,  he 
has  the  same  power,  as  an  administrator  in  chief,  to  publish  a 
notice  requiring  creditors  of  the  decedent  or  absentee,  to  exhibit 
their  demands  to  him.  The  publication  thereof  has  the  same 
effect,  with  respect  to  a  temporary  administrator,  and  also  an 
executor  or  administrator  subsequently  appointed  upon  the  same 
estate,  as  if  the  temporary  administrator  was  the  executor  or  an 
administrator  in  chief,  and  the  person  to  whom  the  STibsequent 
letters  are  issued  was  his  successor."  *^ 

§  417.  Payment  of  debts —  The  surrogate's  authority  to  direct 
a  temporary  administrator  to  pay  debts  is  derived  wholly  from 
the  statute,  and  must  be  exercised  strictly  according  to  its  pro- 

«  Co.  CSv.  Proc,  §  2672.     See  Mat-  16,  1891 ) ,  the  widow  claimed  her  ex- 

ter  of   Cogswell,   4  Redf.   241.     Upon  penses  from  the  Island  of  Madeira  to 

an  application  for  an  order  directing  New  York  and  returning,  for  the  pur- 

a  temporary  administrator  to  pay  to  pose  of  proving  decedent's  death  and 

the  applicant  a  sum  of  money  on  ac-  rendering  assistance  in  and  about  the 

count  of  a  legacy  or  distributive  share  probate   of   the   will.      The    court   or- 

to  which  he  is  entitled,  a  citation  is  dered  proof  to  be  taken  of  the  neces- 

properly  addressed  to  and  served  upon  sity  of  the  expenses  thus  incurred, 

the    administrator    alone.      (Rank    v.  43  Matter   of   Aaron,   5    Dem.   362; 

Camp,  3  Dem.  278.)  Matter  of  Marcellin,  supra. 

*2Kruse    v.    Frieke,    2    Dem.    264;  44  Co.  Civ.  Proc,   §  2677. 

Matter  of  Marcellin,  supra.     In  Mat-  45  Co.  Civ.  Proc,  §  2673. 
ter  of  Moderno    (N.  Y.  Law  J.,  July 
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visions.*®  After  the  lapse  of  a  year,  since  the  issue  of  letters, 
"  the  surrogate  may,  upon  the  application  of  the  temporary  ad- 
ministrator, and  upon  proof  to  his  satisfaction,  that  the  assets 
exceed  the  debts,  make  an  order  permitting  the  applicant  to  pay 
the  whole  or  any  part  of  a  debit  due  to  a  creditor  of  a  decedent  or 
absentee;  or,  upon  the  petition  of  such  a  creditor,  he  may  issue 
a  citation  to  the  temiporary  administrator,  requiring  him  to  show 
cause  why  he  should  not  pay  the  petitioner's  debt."  *^  When 
such  a  petition  is  presented,  the  proceedings  are,  in  all  respects,^ 
the  same  as  where  a  creditor  presents  a  petition,  praying  for  a 
decree  directing  an  executor  or  administrator  in  chief  to  pay  his 
debt,  as  prescribed  in  the  Code.*''' 

If  he  proceeds  without  such  authority  to  pay  the  debts  of  the 
estate,  relying  upon  the  adequacy  of  the  realty,  the  personalty 
being  insufficient,  his  accounts  will  be  surcharged  with  the  excess, 
and  interest.*" 

§  418.  Actions,  etc.,  by  and  against  administrator. —  The  tempo- 
rary administrator  has  power  to  maintain  any  action  or  special 
proceeding  for  the  purpose  of  taking  possession  of,  securing  and 
preserving  the  personal  estate,  and  collecting  choses  in  action;^" 
also  to  maintain  or  defend  any  action  or  special  proceeding  in  the 
exercise  of  authority  conferred  upon  him  by  the  surrogate  over 
the  real  property  of  a  decedent,  or  possessed  in  right  of  his  office 
over  the  real  property  of  an  absentee.^-*-  Like  other  administrators,- 
he  is  the  judge  of  the  propriety  of  his  own  course  in  respect  to  the 
institution  of  suits,  subject  to  his  liability  when  the  administra- 
tion is  terminated  and  his  accounts  settled.^^  An  action  may  be 
maintained  against  him,  by  leave  of  the  surrogate,  upon  a  debt 
of  the  decedent,  or  of  the  absentee  whom  he  represents,  in  like 
manner  and  with  like  effect  as  if  he  were  an  administrator  in 


46 Matter  of  Haskett,  3  Kedf.  166.  to  appoint  him.      (Czech  v.  Bean,  35 

i^  Co.   Civ.   Proc,    §   2674.  Misc.  729 ;  72  N.  Y.  Supp.  402. )      But 

*sCo.  Civ.  Proc,  §  2674.     See  §  2717  as  his  power   is  limited  to  those  ac- 

and  c.  XVII,  §  690,  post.  tions  having  for  their  object  the  re- 

49  Matter  of  Philp,  29  Misc.  263.  duotion  of  the  estate  to  possession,  he 

BO  Co.   Civ.   Proc,   §   2672.     Thus   a  cannot  maintain  a  suit  in  equity  for 

temporary  administrator  has  power  to  a  decree  adjudging  that  certain  stoclc 

present  notice  and  proofs  of  loss  based  in  his  hands  was  the  property  of  the 

on  a  fire  occurring  after  the  death  of  decedent  and  requiring  its  transfer  on 

the  insured  and  to  bring  an  action  to  the  books  of  the  corporation.      (Hast- 

recover  for  such  loss.      (Matthews  v,  ings  v.  Tousey,  123  App.  Div.  480.) 

American  Central  Ins.  Co.,  154  N.  Y.        Bl  Co.    Civ.    Proc,     §§    2672,    2675, 

449;  48  N.  E.  751.)     His  right  to  sue  2676. 

cannot     be      questioned     collaterally,        62  Delafleld  v.  Parisli,  4  Bradf.  24. 
where  the   surrogate  had  jurisdiction 
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chief.^  But  whatever  authority  he  has  to  maintain  an  action,  it 
is  ipso  facto  extinguished  upon  his,  or  another's,  appointment  as 
executor,  even  though  there  be  no  formal  revocation  of  the  prior 
letters.^* 

§  419.  Duty  as  to  depositing  moneys — A  special  administrator 
has  no  authority  as  such  to  make  investments.®^  All  interest  re- 
ceived by  him  on  any  moneys  v^hich  may  come  to  his  hands,  must 
be  accounted  for  and  paid  over  by  him  in  the  same  manner  as  the 
principal  sum  in  his  hands.^®  He  is  required,  within  ten  days 
after  any  money  belonging  to  the  estate  comes  into  his  hands, 
to  deposit  it  as  follows :  (1)  Where  he  is  appointed  by  the  Surro- 
gate's Court  of  any  county  except  New  York,  with  a  person  or 
with  a  bank,  or  in  a  domestic  incorporated  trust  company,  desig- 
nated by  the  surrogate ;  but  a  natural  person,  so  designated  as  de- 
positary, must  first  file  in  the  surrogate's  office  a  bond  to  the  surro- 
gate, in  a  penalty  fixed  by  him,  executed  by  the  depositary  and 
two  sureties,  and  conditioned  to  render  a  faithful  account,  and 
pay  over  all  moneys  received  by  him,  upon  the  direction  of  any 
court  of  competent  jurisdiction.  (2)  Where  he  is  appointed  by 
the  surrogate  of  the  county  of  New  York,  in  a  domestic  incorpo- 
rated trust  company,  having  its  principal  office  or  place  of  business 
in  the  city  of  New  York,  and  cither  specially  approved  by  the 
surrogate,  or  designated,  in  the  general  rules  of  practice,  as  a  de- 
positary of  funds  paid  into  court. ''^  Money  so  deposited  cannot  be 
withdrawn,  except  upon  the  order  of  the  surrogate,  a  certified 
copy  of  which  must  be  presented  to  the  depositary.  Such  an  order 
may  be  made  upon  two  days'  notice  of  the  application  therefor, 
given  to  all  the  parties  to  the  special  proceeding,  in  which  the  tem- 

53  Co.  Civ.  Proc,  §  2672.  But  the  B6  This  provision  was  formerly  the 
surrogate's  discretion  should  not  be  subject  of  a  special  statute  (L.  1864, 
exercised  where  its  exercise,  at  the  in-  c.  71,  §  12)  which,  in  1909  (Cons.  L. 
stance  of  one  of  the  parties,  might  1909,  c.  65 )  was  repealed,  the  board 
result  in  inflicting  upon  his  adversary  of  statutory  consolidation  declaring 
an  injury  far  greater  than  he  himself  that  its  substance  was  covered  by 
would  probably  suffer  if  his  applica-  §  2729,  subd.  2.  As  to  duties,  and 
tion  were  denied.  The  proponents  and  powers  of  a  special  administrator 
legatees  should  have  an  opportunity  prior  to  the  Code,  see  Westervelt  v. 
to  resist  the  claim  with  the  aid  of  Gregg,  1  Barb.  Ch.  478 ;  Smith  v.  Van 
counsel  of  their  own  choosing,  and  in  Kuren,  2  Barb.  Ch.  473;  Buchan  v. 
an  action  the  defense  of  which  will  be  Eintoul,  70  N.  Y.  1 ;  Campbell  v. 
under  their  own  control.  (Matter  of  Bruen,  1  Bradf.  224;  Matter  of  Doug- 
Fleming,  5  Dem.  336.)  las,  3  Eedf.  538;  Berdell  v.  Schell,  2 

54  Hastings    v.     Tousey,     123    App.  Dem.  292. 

Div.  480.  "57  Co.  Civ.  Proc,   §   2678. 

SBBaskin  v.  Baskin,  4  Lans.  90. 

24 
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porary  administrator  was  appointed,  who  appeared  therein;  but 
not  otherwise.®* 

§  420.  liability  for  neglect  to  deposit  funds If  he  neglects  to 

make  a  deposit  within  the  times  so  limited,  the  surrogate  is  re- 
quired, upon  the  application  of  a  creditor,  or  person  interested  in 
the  estate,  accompanied  with  satisfactory  proof  of  the  neglect,  to- 
make  an  order  directing  the  administrator  to  do  so  forthwith,  or 
show  cause  why  a  warrant  of  attachment  should  not  issue  against 
him."*  If  a  warrant  of  attachment  issues  and  is  returned  not 
served,  the  surrogate  must  revoke  the  administrator's  letters.®**  The 
remedy  against  the  administrator  is  not  limited  to  proceedings- 
by  attachment.  Where  he  has  deposited  the  funds  of  the  estate, 
first  with  his  firm  and  thereafter  in  his  own  name  in  bank,  he 
should  be  charged,  on  his  accounting,  with  the  same  interest  aa 
would  have  been  received  if  the  deposit  had  been  made  as  re- 
quired by  the  statute,®^  but  no  more,  unless  he  has  been  guilty  of 
misconduct.*^  He  may,  however,  keep  on  hand  a  reasonable  sum. 
to  pay  current  expenses.®' 

§  421.  Revocation  of  letters —  The  statute  provides  that  the  let- 
ters of  the  temporary  administrator  of  the  estate  of  an  absentee 
may  be  revoked  upon  the  petition  of  a  creditor  or  -person  inter- 
ested in  the  estate®*  (including,  it  is  presumed,  the  returned  ab- 
sentee), where  it  is  shown  that  the  absentee  has  returned  or  that 
he  is  living,  and  capable  of  returning  and  resuming  the  manage- 
ment of  his  affairs ;  or  that  an  executor  or  administrator  in  chief 
has  been  appointed  upon  his  estate;  or  that  a  committee  of  his 
property  has  been  appointed  by  a  competent  court  of  the  State.®* 
And  the  surrogate  is  required  to  make  a  decree,  on  his  own  motion^ 

B8  Co.  Civ.  Proc,   §  2680.  60  Co.  Civ.  Proe.,  §  2691,  subd.  4. 

59  Co.    Civ.    Proc,    §    2679.     In  the  «!  Livermore  v.  Wortman,  25  Hun, 

county  of  New  York,  the  order  must  341,    modifying-   Matter   of   Malrs,    4 

he  made  returnable  three  days   after  Redf.   160.     See   Matter  of  Philp,  2& 

issuing  it;  and  it  must  be  served  upon  Misc.  263;  61  N.  Y.  Supp.  241. 

the  temporary  administrator,  at  least  62  Matter   of   Philp,   29   Misc.    263 ; 

two     days     before     the     return     day  citing     Livermore     v.     Wortman,     25 

thereof,  either  personally  or  by  leav-  Hun,  341. 

ing  a  copy  thereof  within  the  State,  63  Harrington  v.  Libby,  6  Daly,  259. 
at  his  dwelling  place,  or  his  oflSce  for  64  Co.   Civ.   Proc,    §    2685,   subd.   8. 
the  regular  transaction  of  business,  in  This  section  confines  the  right  to  peti- 
person ;   or,  if  it  cannot  be  served  in  tion  to   "  a  creditor  or  person  inter- 
either   of   those  methods,   by   serving  ested   in  the  estate  of  a  decedent ; " 
it  in  such  other  manner  as  the  surro-  but  this  appears  to  be  due  to  an  inad- 
gate  directs.     In  any  other  county,  it  vertence.     'ihe  proceedings  to  procure 
must    be    made    returnable    within   a  the  revocation  are  detailed  in  chapter 
reasonable  time,  not  exceeding  fifteen  XIV,  post. 
days  after  issuing  it ;  and  it  must  be  65  Co.  Civ.  Proc,  §  2685. 
served,   in  like  manner,   at  least  ten 
days  before  the  return  day  thereof,  (lb.) 
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revoking  the  administrator's  letters,  where  an  order  has  been  made 
and  served,  as  already  specified,  directing  him  to  deposit  money, 
or  show  cause  why  a  warrant  of  attachment  should  not  issue 
against  him,  and  a  warrant  of  attachment  issued  thereupon  has 
been  returned  not  served  upon  him.®®  His  letters  are,  of  course,  re- 
voked where  he  resigns  and  the  resignation  is  accepted  by  the 
surrogate.®^  Where  permanent  letters  are  issued  on  a  decedent's 
estate,  a  formal  order  revoking  the  temporary  letters  is  not  neces- 
sary; the  issuance  of  such  letters,  of  itself,  effects  the  retirement 
of  the  temporary  administrator  from  office,  and  a  discontinuance 
of  his  administration  of  the  estate.®®  Where  he  is  superseded,  he 
may  be  compelled  to  deliver,  to  the  person  succeeding  to  the  admin- 
istration, all  the  property  belonging  to  the  estate  in  his  hands 
which  such  successor  is  entitled  to  receive.®^  But  where  he  him- 
self claims  leasehold  property,  by  virtue  of  a  title  acquired  prior 
to  his  appointment,  the  surrogate  has  no  power  to  pass  upon  the 
question.^*  The  events  upon,  and  the  manner  in,  which  the  au- 
thority of  a  temporary  administrator  of  the  estate  of  an  absentee 
is  terminated  have  already  been  specified. 

§  422.  Accounting. —  The  Surrogate's  Court  may  compel  a  ju- 
dicial settlement  of  the  accounts  of  a  temporary  administrator  at 
any  time.''^  The  persons  interested  in  the  estate,  as  well  as  the 
executor  of  the  will,  are  proper  parties  to  the  accounting,  and  have 
the  right  to  make  such  objections  to  the  account  as  the  circum- 
stances require.^^    Where  his  letters  are  revoked,  or  his  authority 

66  Co.   Civ.  Proc,    §    2691,   subd.  4.  70  Gottsberger  v.  Smith,  2  Bradf .  86. 

6TId.,    §§    2689,    2690;    L.    1879,    e.  71  Co.  Civ.  Proc,  §  2726,  as  amended 

406.  1893    (incorporating   former    §    2725). 

68  Hastings  v.  Tousey,  123  App.  It  is  error  to  charge  a  temporary  ad- 
Div.  480;  Matter  of  Goetz,  120  App.  ministrator  on  hia  final  accounting 
Div.  10;  104  N.  Y.  Supp.  832;  Mat-  with  moneys  which  the  executrix  col- 
ter of  Choate,  105  App.  Div.  356;  94  lected  and  refused  to  pay  over  to  him. 
N.  Y.  Supp.  176;  Matter  of  Lewis,  17  (Deegan  v.  Von  Glahn,  75  Hun,  39; 
Week.  Dig.  311;  Matter  of  Eisner,  5  26  N.  Y.  Supp.  989.)  For  the  pro- 
Dem.  383 ;  Matter  of  Hotchkiss,  N.  Y.  ceedings  to  settle  his  account,  see- 
Law  J.,  Feb.  14,  1893.  The  former  chapter  on  Accountings,  post. 
statute  contained  an  express  provision  72  Matter  of  Lane,  N.  Y.  Surr.,  MS. 
to  that  effect   (2  R.  S.  77,  §  40).  Dec.  (1891)  388.    In  Matter  of  Hotch- 

69  But  he  cannot  be  compelled  by  an  kiss  (N.  Y.  Law  J.,  Feb.  17,  1893),. 
administrator  c.  t.  a.  to  turn  over  the  contestant  claimed  an  interest  in  the 
rents  and  profits  of  real  estate  which  estate  as  next  of  kin,  but  her  claim 
he  was  authorized  to  collect  pursuant  had  been  adjudged  against  her  by  the 
to  the  provisions  of  section  2675  of  the  probate  decree,  from  which  she  had 
Code  of  Civil  Procedure.  Such  pro-  appealed.  Held,  no  bar  to  her  right 
ceeda  he  should  be  required  to  pay  to  appear  and  contest  the  accounting; 
into  court,  leaving  the  question  as  to  but  the  trial  of  the  objections  was 
who   is  entitled   thereto   in   abeyance,  stayed  pending  the  appeal. 

(Matter  of  Goeti',  120  App.  Div.  10; 
104  N.  Y.  Supp.  832.) 
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superseded,  lie  may  be  called  to  account  by  his  successor/^  who 
may  also  prosecute  Ms  official  bond,  on  its  assignment  to  himJ* 
"Where  he  is  also  an  executor  of  the  will,  the  surrogate  will  not, 
upon  the  decree  settling  his  accounts,  in  the  former  capacity,  insert 
a  provision  canceling  his  official  bondJ^ 

§  423.  Compensation  of  temporary  administrator. —  The  former 
statute'^®  provided  for  payment  of  the  expenses,  but  not  of  com- 
pensation for  the  services,  of  a  temporary  administrator;  but  it 
was  held  that  he  was  within  the  equity  of  the  statute  relating  to 
executors  and  administrators,  and  entitled  to  the  same  commis- 
sions, which  were  to  be  based  not  simply  on  the  money  actually 
received  and  paid  out,  but  upon  the  value  of  the  whole  estate  re- 
ceived and  passed  over  by  him,  to  his  successor.^'^  The  present 
Code  seems  clearly  to  contemplate  the  payment  of  the  same  com- 
missions to  him  as  to  a  permanent  administrator;  and  the  settled 
practice  is  to  regard  the  statutory  commissions  of  executors  and 
administrators  as  the  measure  of  the  remuneration  of  a  temporary 
administrator.'^     An  allowance  to  him  of  a  gross  sum  for  his 


TSCo.  Civ.  Proc,  §  2605;  Matter  of 
Goetz,  120  App.  Div.  10;  104  N.  Y. 
Supp.  832. 

74  Dayton  v.  Johnson,  69  N.  Y.  419. 
See  the  same  ease,  as  to  the  effect  of 
recitals  in  the  bonds  in  an  action 
against  the  sureties.  The  sureties  in 
the  bond  are  liable  for  property  be- 
longing to  the  estate  received  by  the 
temporary  administrator  before  his 
appointment,  and  as  agent  of  a  former 
administrator,  or  in  any  other  capac- 
ity. (Co.  Civ.  Proc,  §  2596;  Gotts- 
berger  v.  Taylor,  19  N.  Y.  150.) 

75  Matter  of  Eisner,  5'  Dem.  383. 
Co.  Civ.  Proc,  §  2731, —  conferring 
upon  the  Surrogate's  Court  authority 
to  determine  a  disputed  claim  by  or 
against  an  accounting  party, —  applies 
to  temporary  administrators  and  in- 
cludes the  right  to  adjudicate  upon  a 
claim  of  the  estate  against  a  firm  of 
which  such  temporary  administrator 
is  a  member.     (lb.) 

76  L.  1837,  c  460,  §  24. 

77  Green  v.  Sanders,  18  Hun,  308. 

78  Green  v.  Sanders,  18  Hun,  308; 
Matter  of  Duncan,  3  Redf.  153;  Mat- 
ter of  Eisner,  5  Dem.  384;  Matter  of 
Campbell,  N.  Y.  Surr.,  Dec.  (1890) 
444.  In  Matter  of  Lane  (N.  Y.  Law 
J.,  Oct.  22,  1891),  it  was  held  that 
section    2736     (now    part    of    section 


2730,  as  amended  1893 ) ,  providing  for 
the  apportionment  of  commissions 
among  two  or  more  executors  and  ad- 
ministrators, applied  to  temporary  ad- 
ministrators. "  The  '  compensation  ' 
mentioned  in  this  section  evidently  re- 
fers to,  and  has  always  been  held  to 
be,  the  usual  statutory  commissions. 
Section  2738  [now  incorporated  in 
section  2730],  considered  in  connec- 
tion with  section  2736,  is  relieved  of 
any  ambiguity  or  uncertainty  which 
it  otherwise  might  be  claimed  to  pre- 
sent. The  '  compensation  '  mentioned 
in  section  2738,  in  connection  with  a 
temporary  administrator,  is  evidently 
the  same  as  that  specified  in  section 
2736.  I  conclude  that  a  temporary 
administrator  is  to  be  considered  as 
an  administrator  within  the  meaning 
of  section  2736  and  is  entitled  only  to 
such  compensation  as  can  be  awarded 
to  an  executor  or  administrator."  See 
also  Co.  Civ.  Proc,  §  3320.  The  com- 
missions, however,  are  not  based  upon 
money  actually  collected  and  dis- 
bursed, but  upon  the  value  of  the 
whole  estate  received  and  passed 
over;  hence  a  temporary  administra- 
tor is  entitled  to  commissions  on 
■property  specifically  bequeathed  which 
is  received  by  him  and  delivered  over 
in    kind   on   the   termination   of   his 
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services  will  not  be  reversed  on  that  ground,  if  it  appears  not  to 
exceed  the  amount  of  the  statutory  fees.''®  Where,  hov?ever,  per- 
manent letters  are  subsequently  issued  to  him,  he  is  entitled  to 
compensation,  in  one  capacity  only,  at  his  election;  except  that 
where  he  has  received  compensation  in  one  capacity,  he  is  entitled 
to  the  excess,  if  any,  of  the  compensation  allowed  by  law  above 
the  sum  which  he  has  already  received  in  the  other  capacity.®" 

office.  (Estate  of  Egan,  7  Misc.  262;  appointing  a  temporary  administrator 
27  N.  Y.  Supp.  1009.)  So,  too,  on  to  make  an  allowance  to  such  admin- 
certificates  of  stock  and  book  accounts,  istrator  to  compensate  him  for  ex- 
( Matter  of  King,  122  App.  Div.  354.)  penses  to  be  incurred  in  the  course  of 
As  to  allowance  of  salary  as  manager  the  application  for  his  appointment, 
of  decedent's  business,  see  Matter  of  (Matter  of  Bankard,  19  Week.  Dig. 
Moriarity,  27  Misc.  161;  58  N.  Y.  452.) 
Supp.  380.  80  Co.  Civ.  Proc,  §  2730,  as  amended 

79  Green    v.    Sanders,    supra.      The  1893   (consolidating  former  §  2738). 
surrogate  has  no  power  in  the  order 
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REVOCATION  OF  AUTHORITY  OF  EXECUTORS,  AD- 
MINISTRATORS AND  TESTAMENTARY  TRUSTEES. 


TITLE  FIEST. 

INCIDENTAL   EEVOCATION    OF    LETTEES. 

§  424.  Revocation  of  probate  by  action As  the  authority  to  is- 
sue letters  testamentary,  or  of  administration,  is  vested  solely  in 
the  Surrogates'  Courts,  those  courts  alone  have  the  power  to  re- 
call and  revoke  such  letters.  But,  indirectly,  the  letters  may  be 
revoked  or  rendered  inoperative  by  the  vacating  of  the  decree  upon 
which  the  letters  were  granted.  We  shall  have  occasion  hereafter 
to  speak  of  the  effect  of  surrogates'  decrees,  and  the  method  in 
which  they  may  be  impeached  in  a  collateral  action.^  When  it  is 
said  that  equity  will  not  interfere  to  set  aside  a  will  and  its  pro- 
bate for  fraud,  it  is  not  meant  that  there  is  an  absolute  want  of 
jurisdiction  in  a  court  of  equity  to  set  aside  a  probate  and  the  will 
itself,  but  only  that  there  is  no  occasion  for  the  exercise  of  such 
jurisdiction,  if  the  party  aggrieved  has  an  adequate  remedy  at 
law  or  in  the  court  of  probate.^    The  powers  of  Surrogates'  Courts 

1  See  c.  XXI,  post.  an  action  in  equity  to  set  aside  a  will 

2De  Bussierre  v.  HoUaday   {3  Abb.  on  the  usual  grounds,  the  complaint 

N,  C.  Ill)  was  an  action  to  set  aside  alleged  that  in  a  probate  proceeding 

a  probate  as  having  been  obtained  by  the  plaintiff  had  interposed  an  answer, 

fraudulent  contrivance  and  collusion,  contesting    the    validity    of    the    will 

aijd  by  an  imposition  upon  the  court  upon  the  same  grounds,  and  that  the 

which  granted  it.     At  that  time  the  proceeding  was   still  pending,   it  was 

Surrogate's  Court  which  granted  the  held    that    the    action    could    not    be 

probate  had  not  power  to  open  a  de-  maintained,   as  the  plaintiff,  as  soon 

cree  on  such  grounds,  and  the  remedy  as  the  will  was  admitted  to  probate, 

by  ejectment  was  not  clear  and  ade-  had  a  perfect  remedy   at  law   under 

quate.     It  was   held  that  the   action  the    Code,    §    2663a,    for   determining 

could  be  maintained,   and   that  since  whether  the  writing  was  the  last  will 

the    transfer    of    the    powers    of    the  of  the  testatrix. 

Court   of    Chancery    to    the    Supreme  As   to   the   reluctance   of   courts  of 

Court,   it    could    not    be    successfully  equity  to  interfere  in  such  cases,  see 

urged,  as  an  objection  to  maintaining  Brady    v.    McCoaker,    1    N.    Y.    214; 

an    action,    that    the   remedy    of   the  Clark  v.  Savfyer,  2  id.  498;  Colton  v. 

plaintiff  was  at  law  and  not  in  equity.  Ross,  2  Paige,  396 ;  Booth  v.  Kitchen, 

But  in  Wallace  v.  Payne  (9  App.  Div.  7  Hun,  255,  and  cases  cited. 
34;  41  N.  Y.  Supp.  Ill),  which  was 
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to  open,  vacate,  and  set  aside  their  decrees  for  any  sufficient  cause 
furnish  so  adequate  a  remedy  against  fraud,  error,  and  mistake, 
that  there  is  little,  if  any,  occasion  ever  to  resort  to  other  courts 
for  relief  against  them.  The  power  to  revoke  administration, 
granted  here,  is  confined  to  our  own  courts,  and  a  court  of  another 
State  can  have  no  jurisdiction  to  revoke  letters  of  administration 
granted  in  this.^ 

§  425.  Revocation  of  probate  on  motion — Amiong  the  incidental 
powers  of  Surrogates'  Courts  is  the  power  "  to  open,  vacate, 
modify,  or  set  aside  its  decrees  or  orders,"  and  to  grant  a  new  trial 
or  hearing  "  for  fraud,  newly-discovered  evidence,  clerical  error, 
or  other  sufficient  cause ;"  *  and  a  decree  revoking  probate  is  ex- 
pressly required  to  contain  a  revocation  of  the  letters  issued  upon 
it,  though  it  is  obvious  that  the  revocation  of  a  decree  of  probate, 
or  of  a  decree  of  administration  in  intestacy,  will,  of  itself,  effect 
a  revocation  of  any  letters-  which  may  have  been  issued  upon  it. 
In  general,  it  may  be  stated  that  Surrogates'  Courts  may  vacate  or 
modify  their  orders  and  decrees  in  like  cases,  and  in  the  same 
manner,  as  other  courts  of  record,^  and  in  the  exercise  of  the  juris- 
diction conferred  by  law,  they  may  issue  letters  of  various  descrip- 
tions, to  executors,  administrators,  and  other  officers,  all  of  which 
are  revocable  for  the  causes,  and  in  the  methods  specified  in  the 
statutes  relating  thereto. 

§  426.  Incidental  recall  of  authority — All  letters  are  subject  to 
revocation  in  one  way  or  another;  but  the  statute  provides,  in  the 
case  of  two  of  them,  to  wit :  the  letters  of  executors  and  those  of 
administrators, — '  a  particular  special  proceeding  to  effect  that  pur- 
pose directly.  Besides  this  direct  method,  the  authority  of  the 
several,  kinds  of  appointees,  as  evidenced  by  the  letters  issued 
from  the  Surrogate's  Court,  may  be  recalled  indirectly  in  some 
other  proceeding  instituted  nominally  for  another  purpose.  Such 
a  proceeding  is  one  instituted  by  a  creditor,  or  person  interested 
in  the  estate,  to  compel  an  executor  (where  he  has  given  a  bond), 
or  an  administrator,  to  give  a  new  bond  in  a  larger  penalty  or 
with  new  or  additional  sureties ;  in  which  the  surrogate  may,  in  a 
proper  case,  make  an  order  granting  such  prayer  and  directing 
that,  in  default  of  obedience  thereto,  the  letters  be  revoked;  and 
if  a  bond  is  not  approved  and  filed  as  required  by  the  order,  the 

3  Chapman  v.  Fiah,  6  Hill,  554.  See    Pettigrew    v.    Foahay,    12    Hun, 

*a).  Civ.  Proc,  §  2481,  aubd.  6.  483;  and  alao  §§  54,  276,  ante. 

6See  Bailey  v.  Hilton,   14  Hun,  3. 
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surrogate  is  required  to  make  a  decree  removing  the  delinquent 
from  oflSce  and  revoking  the  letters  issued  to  him.®  Again,  the 
sureties  in  an  executor's  or  administrator's  bond,  may  present  a 
petition  praying  to  be  released  from  responsibility  on  account  of 
any  future  breach  of  the  condition  of  the  bond,  and  that  the  prin- 
cipal may  be  required  to  file  a  bond  with  new  sureties,  whereupon, 
unless  a  bond  with  new  sureties,  satisfactory  to  the  surrogate,  is 
duly  filed,  he  is  required  to  make  a  decree  revoking  the  delinquent's 
letters.''  So  too,  in  proceedings  to  sell  lands  for  the  payment  of 
debts,  a  similar  result  attends  the  failure  of  the  representative  to 
furnish  a  bond  for  the  due  application  of  the  proceeds  of  sale. 
The  letters  which  the  surrogate  is  authorized  to  grant  to  the  suc- 
cessor of  such  a  removed  representative  may,  themselves,  be  re- 
voked as  the  case  requires,  to  obtain  the  proper  execution  of  the 
decree.® 

§  427.  Revocation  where  will  proved,  after  letters. —  It  may  hap- 
pen that,  after  letters  of  administration  on  the  ground  of  intestacy 
have  been  granted,  a  will  is  admitted  to  probate  and  letters  are 
issued  thereupon;  or  that,  after  letters  have  been  issued  upon 
a  will,  the  probate  thereof  is  revoked,  or  a  subsequent  will  is 
admitted  to  probate,  and  letters  are  issued  thereupon.  In  either 
of  such  cases,  the  decree  granting  or  revoking  probate  must  re- 
voke the  former  letters.®  Where  a  decree  declares  a  will  void, 
and  letters  of  administration  are  granted,  but  all  proceedings  on 
those  letters  are  stayed  pending  an  appeal,  the  letters  should  be 
revoked,  in  order  to  permit  a  grant  of  temporary  administration 
for  the  protection  of  the  personal  property,  until  the  appeal  is 
decided.10 

§  428.  Summary  revocation  for  defaults  in  certain  proceedings 

The  Code^^  requires  the  surrogate  to  make  a  decree  revoking  let- 
ters testamentary  or  of  administration^^  issued  from  his  court, 

6  Co.  dv.  Proc.,  §  2599.  See  c.  XV,  revoked  upon  an  unproved  allegation 
post.  But  a  surrogate  has  no  author-  that  a  will  exists,  or  that  a  will 
ity,  in  proceedings  for  the  vacation  which  had  been  executed  has  been  lost 
of  a  decree,  on  an  accounting,  on  the  or  fraudulently  destroyed.  (Holland 
ground  of  a  ialse  suggestion  of  fact,  v.  Ferris,  2  Bradf.  334.)  And  see 
to  revoke  the  letters  of  administra-  Bulkley  v,  Redmond,  id.  281;  Matter 
tion.  (Matter  of  Patterson,  79  Hun,  of  Cameron,  47  App.  Div.  120;  aff'd, 
371;   29  N.  Y.  Supp.  451;   affd,   146  166  N.  Y.  610. 

N.  Y.  327.)  11  Co.  Civ.  Proc,  §  2691. 

7  Co.   Civ.   Proc,    §   2601.  12  The  expression  "  letters  of  admin- 

8  Co.  Civ.  Proc,   §   2759.  istration,"    includes    letters    of    tem- 

9  Co.   Civ.   Proc,   §   2684.  porary     administration.       ( Co.     Civ. 
lONewhouse   v.   Gale,   1   Redf.  217.    Proc,  §  2514,  subd.  5.) 

Letters  of  administration  will  not  be 
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without  a  petition  or  the  issuing  of  a  citation,  for  certain  inexcus- 
able acts  of  misconduct  on  the  part  of  the  executor  or  adminis- 
trator, as,  where  he  refuses  to  account,  or  evades  service  of  process, 
or  otherwise  so  acts  as  to  render  it  manifestly  unfit  that  he  should 
longer  remain  in  office,  even  for  a  brief  period.  The  eases  enu- 
merated are:  1.  Where  the  person,  to  whom  the  letters  were  issued, 
is  not  a  resident  of  the  State,  or  is  absent  therefrom  ;'^  and,  upon 
being  duly  cited  to  account,  neglects  to  appear  upon  the  return 
of  the  citation,  without  showing  a  satisfactory  excuse  therefor; 
and  the  surrogate  has  not  sufficient  reason  to  believe  that  such  an 
excuse  can  be  made.  2.  Where  a  citation,  issued  to  such  a  person, 
in  a  case  prescribed  by  law,  cannot  be  personally  served  upon  him, 
by  reason  of  his  having  absconded  or  concealed  himself.^* 
3.  Where,  by  reason  of  his  default  in  returning  an  inventory,  such 
a  person  has  remained  for  thirty  days  committed  to  jail,  under  the 
surrogate's  order,  granted  in  proceedings-^^  to  compel  him  to  return 
an  inventory  or  a  further  inventory.  4.  In  the  case  of  a  tem- 
porary administrator,  where  an  order  has  been  made  and  served 
directing  him  to  deposit  money,'®  or  show  cause  why  a  warrant  of 
attachment  should  not  issue  against  him ;  and  a  warrant  of  attach- 
ment, issued  thereupon,  has  been  returned  not  served  upon  him. 

TITLE  SECOND. 

DIRECT    KEVOCATIOlir    BY    PROCEEDING    OB    ON    RESIGNATION. 

AETICLE  FIE/ST. 

REVOCATION   OF    I^TTERS    OF    EXECUTORS   AND   ADMINISTRATORS. 

§  429.  Grounds  of  petition — The  section  of  the  Code,  which 
defines  the  general  jurisdiction  of  Surrogates'  Courts,  confers  on 
them  authority  "  to  grant  and  revoke  letters  testamentary  and  of 
administration,  and  to  appoint  a  successor  in  place  of  a  person 

13  Continuous  absence  from  the  State  ■  the  representative  has  absconded  and 

during  most  of  the  year  following  the  is  a  fugitive  from  justice,  the  surro- 

issue  of  letters,   although  tending  to  gate  may  revoke  the  letters  summar- 

delay  the   creditors,   is   not   sufficient  ily,  and  without  the  issue  of  a  cita- 

ground  for  removal,  where  the  repre-  tion.      (Sutherland    v.    St.    Lawrence 

sentative  is  the  sole  beneficiary,  and  County,  42  Misc.  38;  85  N.  Y.  Supp. 

has  performed  in  time  all  the  statu-  696;  rev'd  on  other  points,  101  App. 

tory  duties  of  the  office.      (Matter  of  Div.   299.) 

Magoun,  41  Misc.  352;  84  N.  Y.  Supp.  IB  See  Co.  Civ.  Proc,  §  2715;   and 

940.)      See   Matter   of   McKnight,   80  c.  XVI,  post. 

App.  Div.  284;  80  N.  Y.  Supp.  251;  16  See  Co.  Civ.  Proc.,  §  2679;   and 

affd,  179  N.  Y.  522.  §  419,  ante. 

U  Where   the   petition    states   that 
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whose  letters  liave  been  revoked."  "  The  power  to  revoke  let- 
ters necessarily  implies  that  they  have  previously  been  issued; 
hence  where  a  person  acts  as  executor,  without  qualifying  or  re- 
ceiving letters,  no  court  can  remove  him  or  accept  his  resignation.^* 
A  proceeding  to  revoke  by  a  direct  proceeding  may  be  instituted 
by  the  representative  himself,  as  where  he  wishes  to  resign,  or  by 
another  who  has  a  legal  interest  to  procure  his  removal.  The 
latter  kind  of  proceeding  is  here  first  considered.  Before  stating 
the  statutory  causes  for  removal,  it  will  be  well  to  state  the  general 
principle,  that  Surrogates'  Courts  have  no  power  to  revoke  letters 
except  for  the  causes,  and  on  the  grounds,  stated  in  the  statute, 
no  matter  how  gross  a  breach  of  duty  the  representative  may  be 
guilty  of.^®  Another  rule  worth  noticing  is,  that  if  the  evidence 
tends  to  establish  any  one  or  more  of  the  causes  for  removal, 
specified  in  the  statute,  the  question  of  removal  is  one  resting  in 
the  discretion  of  the  surrogate  f  and  while  his  decision,  in  favor 
of  removal,  is  subject  to  review,  on  appeal  to  the  Appellate  Divi- 
sion, it  is  not  reviewable  in  the  Court  of  Appeals,  if  there  is  any 
evidence  to  sustain  it.^-^ 

§  430.  Incompetency  and  disqualification. —  The  first  of  the 
causes  enumerated  is :  "  Where  the  executor  or  administrator  was, 
when  letters  were  issued  to  him,  or  has  since  become,  incompe- 
tent, or  disqualified  by  law  to  act  as  such ;  and  the  grounds  of  the 
objection  did  not  exist,  or  the  objection  was  not  taken  by  the 
petitioner,  or  a  person  whom  he  represents,  upon  the  hearing  of 
the  application  for  letters."  ^  The  words  "  incompetent  or  dis- 
qualified by  law  "  refer  not  only  to  the  particular  disqualifications 
mentioned  in  section  2661,  but  also  to  an  incompetency  created 
by  subsequent  events,  e.  g.,  the  application  by  a  person  having  a 
prior  right  to  letters  who  was  not  notified  of  the  original  proceed- 
ings.^* The  facts  constituting  incompetency  —  or  disqualifica- 
tion, which  appears  to  amount  to  the  same  thing  —  to  administer, 


IT  Co.   Civ.   Proc,   §    2472,   subd.  2.  20  Matter  of  Keinz,  88  Hun,  298 ;  34 

See  §  44,  ante.  N.   Y.   Supp.   339;   sub  nom.     Matter 

18  Matter    of    Richardson,    8    Misc.  of  Rettig,  68  St.  Rep.  264. 

140 ;  29  N.  Y.  Supp.  1079.  2i  Matter  of  McGillivray,  138  N.  Y. 

18  Emerson  v.  Bowers,  14  N.  Y.  449;  308. 

Wood  v.   BTown,   34   id.    337.     These  22  Go.  civ.  Proc,  §  2685,  subd.  1. 

cases  were  decided  under  the  former  23  Matter  of  Tyers,  41  Misc.  378 ;  84 

statute,  which  was  not  so  comprehen-  N.  Y.  Supp.  934;  Matter  of  Campbell, 

sive  in  its  enumeration  of  causes  as  192  N.  Y.  193. 
the  Code. 
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having  been  already  detailed  and  discussed  under  another  head,^* 
it  will  be  unnecessary  to  renew  their  consideration  here.  The  fore- 
going rule  enlarges  the  previous  statute  by  permitting  revocation 
for  a  ground  existing  before  appointment,  but  not  then  made  a 
basis  of  objection,  instead  of  confining  it  to  the  supervening  causes. 

§  431.  Malfeasance,   dishonesty,   and  general  unfitness Other 

grounds  enumerated  are :  "  Where,  by  reason  of  his  having  wasted 
or  improperly  applied  the  money  or  other  assets  in  his  hands,  or 
invested  money  in  securities  unauthorized  by  law,  or  otherwise 
improvidently  managed  or  injured  the  property  committed  to  his 
charge;  or  by  reason  of  other  misconduct  in  the  execution  of  his 
office,  or  dishonesty,  drunkenness,  improvidence,  or  want  of  un- 
derstanding; he  is  unfit  for  the  due  execution  of  his  office."  ^®  An 
executor  or  testamentary  trustee  may  now  be  removed  for  gross 
negligence  or  bad  faith  in  failing  to  sell  real  estate  as  empowered 
and  directed  by  the  will.^®  Although  the  mere  fact  that  an  ex- 
ecutor, administrator,  or  trustee  has,  without  lawful  authority, 
borrowed  funds  intrusted  to  his  charge,  does  not,  ipso  facto,  call 
for  his  removal,  nevertheless  when  his  conduct  has  been  such  as  to 
endanger  the  trust  property,  or  to  show  a  want  of  honesty,  or  of 
proper  capacity,  or  of  reasonable  fidelity,  he  must  be  pronounced 
"  unfit  for  the  due  execution  of  his  office,"  and  must  accordingly 
be  deprived  of  it.^'^    But  the  executor  is  not  to  be  removed  for  the 


24  bee  §§  303,  361  ante.  Letters  of  adequate  ground  for  revocation  of  the 
administration  should  not  be  revoked  letters.  (Matter  of  Ireland,  47 
because,  prior  to  the  appointment,  a  Misc.  545;  95  N.  Y.  Supp.  1079.) 
renunciation  of  a  right  to  administer  26Haight  v.  Brisbin,  100  N.  Y.  219; 
had  been  executed,  where  it  was  with-  on  former  hearing,  96  id.  132.  Corn- 
drawn  by  permission  of  the  court,  pare  Matter  of  Moss,  N.  Y.  Law  J., 
(Matter  of  Treadwell,  37  Misc.  584;  Jan.  27,  1892. 

75  N.  Y.  Supp.  1058.)      This  case  is  27  Matter  of  Petrie,  5  Dem.  352.    In 

stated,  in  the  current  tables,  to  have  Matter  of  Stanton  (18  St.  Eep.  807), 

been   reversed   in   77    App.   Div.    155,  the    executrix    was     lemoved    for     a 

but  we  think  this  an  error.  wasteful     and     improvident    manage- 

25  Co.  Civ.  Proc,  §  2685,  subd.  2.  ment  of  the  estate.  In  Denton  v.  San- 
See  Matter  of  Treadwell,  supra;  Mat-  ford  (39  Hun,  487),  the  court  refused 
ter  of  Avery,  45  Misc.  529 ;  92  N.  Y.  to  remove  an  executor  on  account  of 
Supp.  974  (foreign  corporation),  the  fact  that  he  had  invested  moneys 
But  allegations  of  improper  inten-  of  the  estate  in  the  purchase  of  real 
tions  of  an  administratrix  in  regard  estate  situated  in  another  State  in 
to  the  administration  of  the  estate,  fulfillment  of  testator's  agreement  for 
her  want  of  acquaintance  with  busi-  such  purchase  made  in  his  lifetime, 
ness  affairs  and  her  having  expended  although  by  reason  of  a  defect  in 
a  large  sum  for  a  tombstone,  it  ap-  title  a  loss  was  sustained  by  the  es- 
pearing  that  she  is  proceeding  with  tate;  where  at  the  time  of  the  pur- 
reasonable  diligence  and  intelligence  chase  the  land  was  apparently  worth 
to  perform  her  duties  in  the  adminis-  the  amount  paid  and  the  title  appar- 
tration  of  the  estate,  do  not  furnish  ently  good.     The  taking  title  to  such 


§  431. 
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sake  of  punisting  him,  but  only  to  the  end  that  the  estate  may  be 
protected.  If  the  fund  in  his  hands  is  not  put  in  jeopardy,  he 
should  not  be  removed.^®  The  representative's  refusal  to  bring 
an  action  to  set  aside  a  fraudulent  conveyance  is  not  necessarily 
a  ground  for  removal;^"  nor  is  the  mere  delay  of  an  executor  to 
convert  real  estate  into  personalty,  when  the  same  has  increased 
in  value.'*"  But  where  an  executor  or  administrator  fails  to  assert 
'  his  decedent's  title  to  property  and  connives  at  a  suit  to  divest  it,*' 
or  wrongfully  claims  ownership  of  a  large  portion  of  the  estate 
and  insists  upon  receiving  all  benefits  therefrom,®^  he  is  guilty 
of  misconduct  and  should  be  removed.  So,  too,  an  executor  will 
be  removed  on  the  application  of  his  co-executor  where  he  fails  to 
do  his  part  in  the  management  of  the  estate,  and  there  are  constant 
dissensions  between  the  executors,  where  it  is  evident  that  his 
continuance  in  office  will  prejudice  the  best  interests  of  the  estate.^* 
Although  dishonesty  is  a  ground  of  objection  to  appointment  only 
in  the  case  of  an  executor,  it  is  made,  by  this  subdivision,  a  reason 
for  removal  of  an  administrator  also.**     There  can  be  no  doubt 


land  in  the  individual  names  of  the 
executors,  will  not  justify  their  re- 
moval, where  it  was  done  as  an  act 
of  prudence  and  the  land  was  held  for 
the  benefit  of  the  estate.  But  where 
the  executor,  as  such,  holds  stock  of  a 
corporation  in  sufficient  amount  to 
enable  him  to  control  the  company, 
and  effects  his  election  as  president 
at  a  large  salary,  he  is  using  the  es- 
tate for  his  own  benefit  and  placing 
himself  in  a  position  where  his  per- 
sonal interest  and  those  of  the  bene- 
ficiaries are  antagonistic,  and  should 
be  removed.  (Matter  of  Hirsh,  116 
App.  Div.  367;  101  N.  Y.  Supp.  893; 
aff'd,  188  N.  Y.  584.)  In  Matter  of 
West  (40  Hun,  291),  the  adminis- 
trator had  resisted  all  attempts  to 
inventory  the  property,  and  had  re- 
fused to  produce  a  large  portion  of  it 
for  that  purpose,  and  had  treated  the 
administrator  first  entitled  in  a  dis- 
respectful and  unbecoming  manner. 
Held,  "  misconduct  in  the  execution  of 
his  ofiice."  See  Matter  of  Hood,  104 
N.  Y.  103;  Matter  of  Ferrigan,  42 
App.  Div.  1;  58  N.  Y.  Supp.  920; 
aff'd,  160  N.  Y.  689;  Matter  of 
Hickey,  34  Misc.  360;  69  N.  Y.  Supp. 
844;  Matter  of  Patterson,  41  Misc. 
66;  83  N.  Y.  Kupp.  649;  Matter  of 
Mallon,  38  Misc.  27;  76  N.  Y.  Supp. 
879.     In  Matter  of  Leavitt   (28  Abb. 


N.  C.  457),  an  executor  was  not  re- 
moved for  retaining  in  his  business 
money  belonging  to  the  estate,  but 
was  required  to  give  bonds  to  secure 
the  estate  against-  loss,  where  it  ap- 
peared that  the  petitioners  for  his 
removal  had  assented  to  the  retention 
of  the  money  in  the  business,  and  its 
immediate  withdrawal  would  embar- 
rass the  business  and  involve  a  loss 
to  the  estate.  In  Matter  of  Have- 
meyer  (3  App.  Div.  519),  an  executor 
and  trustee  was  removed  for  defiance 
of  the  directions  of  a  will,  and  for 
making   improper   investments. 

28  Matter  of  Burr,  118  App.  Div. 
482. 

29  Matter  of  Moulton,  32  St.  Rep. 
631;   10  N.  Y.  Supp.  717. 

30  Wilcox  V.  Quinby,  20  N.  Y.  Supp. 
5.    iSee  Haight  v.  Brisbin,  supra. 

31  Matter  of  Jacob,  5  App.  Div.  508 ; 
38  'N.  Y.  Supp.  1083.  See  Matter  of 
Heyen,  40  Misc.  511;  82  N.  Y.  Supp. 
791. 

32  Matter  of  Gleason,  17  Misc.  510; 
41  N.  Y.  Supp.  418. 

33  Matter  of  Wheaton,  37  Misc.  184; 
74  N.  Y.  Supp.  938.  Compare  Matter 
of  Waterman,  112  App.  Div.  313;  98 
N.  Y.  Supp.  583;  185  N.  Y.  618;  186 
id.  534. 

34  See  §  307,  ante. 
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that  the  rule,  in  respect  to  grounds  of  objection  to  the  appoint- 
ment, should  be  the  same  as  in  respect  to  causes  for  revoking  the 
letters  of  the  representative  of  a  decedent.  This  subdivision  prac- 
tically supersedes  a  decision  whereby  a  gross  breach  of  duty  was 
held  not  a  cause  for  removing  an  executor.^^ 

§  432.  Willful  violation  of  law,  etc. —  He  may  also  be  removed 
"  where  he  has  willfully  refused,  or,  without  good  cause,  neg- 
lected, to  obey  any  lawful  direction  of  the  surrogate  contained  in 
a  decree  or  order;  or  any  provision  of  law  relating  to  the  dis- 
charge of  his  duty."  ^® 

§  433.  False  suggestion  of  fact —  "  Where  the  grant  of  his  let- 
ters was  obtained  by  a  false  suggestion  of  a  material  fact,"  they 
may  be  revoked.^''  Where  the  consent  of  an  administrator  who 
is  entitled  to  sole  letters,  had  been  obtained  to  the  appointment 
of  a  coadministrator  by  false  representations  that  there  was  no 
conflict  of  interest  between  them,  when  in  fact,  after  the  granting 
of  such  letters,  such  coadministrator  sets  up  an  adverse  claim  to 
most  of  the  property  which  was  in  the  possession  of  the  intestate 
at  the  time  of  her  death, —  this  is  obtaining  a  grant  of  letters 
"  by  a  false  suggestion  of  a  material  fact."  ^*  But  the 
falsity  of  a  statement  that  there  were  no  creditors,  does  not 
constitute  sufficient  ground  for  revocation,  where  it  appears 
that  the  sole  creditor  was  incompetent  to  receive  letters.^^  Inde- 
pendently of  statute,  the  surrogate  has  power  to  revoke  letters  of 
administration,  obtained  upon  a  false  suggestion  of  a  matter  of 
fact,  and  without  due  notice  to  the  party  rightfully  entitled  to  ad- 
ministration.*" The  false  suggestions  need  not  be  fraudulent,  i.  e., 
known  to  have  been  false,  when  made.     It  is  enough  that  they 


35  Emerson  v.  Bowers,  14  N.  Y.  39  Matter  of  Giotto,  105  App.  Div. 
449.     And  see  Wood  v.  Brown,  34  id.  143. 

337;   Coggshall  v.  Green,  9  Hun,  471.  *»  In  Proctor  v.  Wanmaker  (1  Barb. 

36  Co.  Civ."  Proc,  2685,  subd.  3.  Ch.  302 ),  the  false  representation  con- 
The  nonfiling  of  an  inventory,  if  the  sisted  in  a  false  afiidavit  of  service 
omission  is  satisfactorily  explained,  of  citation  —  which  affidavit  was  not 
will  not,  of  itself,  justify  a  removal,  made  by  the  person  to  whom  the  let- 
{ Matter  of  George,  N.  Y.  Law  J.,  Jan.  ters  were  issued.  Held,  that  the  sur- 
16,  1890.)  In  Matter  of  Arkenburgh  rogate  had  power  to  revoke,  although 
(11  App.  Div.  193;  42  N.  Y.  Supp.  the  statute  then  specified,  as  a  ground 
965),  an  oral  stipulation  in  open  of  revocations,  only  the  false  repre- 
court  to  file  an  account  was  held  sentations  made  by  the  person  to 
equivalent  to  an  order  under  this  whom  the  letters  were  granted.  See 
section.  §  54,  a/nie. 

37  Co.  Civ.  Proc,  §  2685,  subd.  4. 

38  Matter   of   West,   40   Hun,   291; 
aff'd.  111  N.  Y.  687. 
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were  false,  even  though  they  were  made  by  mistake.*^    But  unim- 
portant and  immaterial  variances  do  not  warrant  revocation.*^ 

§  434.  Particular  grounds  against  an  executor, —  It  is  obvious 
that,  as  an  executor  is  not  usually  required  to  give  a  bond,  like  an 
administrator,  certain  grounds  of  objection  to  him  are  pertinent, 
which  would  not  be  so  in  the  case  of  an  administrator.  An  appli- 
cation is,  therefore,  allowed  against  an  executor  for  the  following, 
among  other,  causes :  "  Where  his  circumstances  are  such  that 
they  do  not  afford  security  to  the  creditors,  or  persons  interested, 
for  the  due  administration  of  the  estate."  **  The  former  statute 
read :  "  Where  his  circumstances  are  so  precarious  as  not  to  afford 
adequate  security  for  the  due  administration  of  the  estate."  What 
circumstances  will  be  so  considered,  must,  of  course,  depend  upon 
the  facts  of  each  case  as  it  arises.  The  surrogate  must  decide 
each  case  on  its  own  features  and  circumstances.**  The  main 
point  in  every  case  is,  whether  there  is  a  reasonable  doubt  that 
the  trust  fund  is  safe  in  the  executor's  hands,  to  be  administered 
as  directed.**  It  does  not  necessarily  follow  that  the  fund  is  not 
safe  from  the  fact  that  the  executor  does  not  own  property  to  the 
full  value  of  the  estate  ;*®  but  where  the  executor's  only  property 
consisted  of  an  unliquidated  demand,  and  he  was  about  to  remove 
from  the  State,  and  the  trust  created  by  the  will  was  to  continue 

41  Perley  v.  Sands,  3  Edw.  325;  with  decedent,  therefore,  valid.  In 
Kerr  v.  Kerr,  41  N.  Y.  272;  Matter  Matter  of  Gerlaeh  (29  Misc.  90), 
of  Rathyen,  115  App.  Div.  644.  In  which  was  a  proceeding  for  revocation 
Oram  v.  Oram  (3  Eedf.  300),  letters  of  letters  of  administration  on  the 
had  been  granted  to  one  claiming  to  ground  that  the  administi'atrix  was 
be  the  widow  of  the  intestate,  and  not  the  widow  of  the  intestate,  being 
who  had  in  fact  been  married  to  him  previously  a  divorced  woman  forbid- 
before  his  death,  in  good  faith  sup-  den  to  marry  in  the  State  of  New 
posing  that  he  had  been  divorced  from  York,  she  was  permitted  to  prove  a 
his  first  wife.  The  surrogate,  how-  ceremonial  or  nonceremonial  marriage 
ever,  having  decided  that  the  divorce  to  the  intestate,  without  the  State. 
which  had  been  obtained  in  Indiana  See  Matter  of  Ward,  50  Misc.  483. 
was  void  for  want  of  jurisdiction,  *2  Thus,  erroneous  statements  as  to 
revoked  the  letters,  and  granted  ad-  the  exact  age  of  an  interested  party, 
ministration  to  the  first  wife.  In  and  as  to  the  amount  of  the  estate 
Matter  of  Hetherington  (25  Week,  are  not  such  false  suggestions  as  to 
Dig.  4 ) ,  the  application  was  made  on  warrant  the  granting  of  the  applica- 
the  ground  that  the  letters  were  issued  tion.  (Matter  of  Campbell,  56  Misc. 
to  one  claiming  to  be  a  widow  of  the  229 ;  rev'd  on  other  grounds,  123  App. 
deceased,  whereas  her  marriage  with  Div.  212;  192  N.  Y.  312.) 
deceased  was  void  by  reason  of  her  43  Co.  Civ.  Proc,  §  2685,  subd.  5. 
having  contracted  a  previous  marriage  4*  See  Shields  v.  Shields,  60  Barb. 
with  another  person  still  living.  Held,  56;  Hovey  v.  McLean,  1  Dem.  396; 
that  the  court  might  inquire  into  the  Ballard  v.  Charlesworth,  id.  501. 
validity  of  such  first  marriage  for  the  «  Cotterell  v.  Brock,  1  Bradf.  148. 
purpose  of  ascertaining  whether  it  46  Mandeville  v.  Mandeville,  8  Paige, 
was  absolutely  void,  and  the  marriage  475. 
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for  many  years,  it  was  teld  a  proper  case  in  whicli  to  require  Mm 
to  give  security.*'^  The  fact  that  the  executors  are  "  men  of  in- 
considerable means,  not  transacting  business  or  having  any  place 
of  business,"  does  not  show  that  their  "  circumstances  are  such 
that  they  do  not  afford  adequate  security  for  the  due  administra- 
tion of  the  estate,"  within  the  meaning  of  the  provision.^*  The 
allegation  that  an  executor's  circumstances  are  insufficient  for  the 
administration  of  the  estate,  is  not  enough  to  justify  his  removal  f^ 
nor  is  the  fact  of  his  technical  insolvency.^"  But  where  he  has 
filed  a  voluntary  petition  in  bankruptcy  and  has  delayed  the 
administration  of  the  estate  an  order  for  his  removal  may  properly 
be  granted.^^  It  is  not  material  to  inquire  whether  the  testator 
was  aware  of  the  exeotitor's  want  of  responsibility  at  the  time  of 
making  the  will.^* 

§  435.  Removal  from  State —  The  other  grounds  for  revoking 
an  executor's  letters  are :  "  Where  he  has  removed  or  is  about 
to  remove  from  the  State,  and  the  case  is  not  one  where  a  non- 
resident executor  would  be  entitled  to  letters  without  giving  a 
bond ;"  and  "  where,  by  the  terms  of  the  will,  his  office  was  to 
cease  upon  a  contingency,  which  has  happened."  ^^  The  provision 
with  regard  to  the  executor's  removal  from  the  State  has  no  ap- 
plication to  the  case  of  one  who  was  a  nonresident  when  his 
letters  were  issued.^* 

§  436.  Grounds  against  temporary  administrator  of  absentee ^An 

application  is  allowed  against  a  person  appointed  temporary  ad- 
ministrator upon  the  estate  of  an  absentee,  according  to  what 
appears  to  be  a  correct  construction  of  the  Code,  not  only  in  the 
cases  above  mentioned  as  applying  to  administrators,  but  also,  in 
addition  thereto,  "  where  it  is  shown  that  the  absentee  has  re- 
turned; or  that  he  is  living  and  capable  of  returning  and  resum- 


47  Wood  V.  Wood,  4  Paige,  299.  And  Eep.   373.     And   see  Co.    Civ.    Proc., 
see  Holmes  v.  Cook,  2  Barb.  Ch.  426.  §    2638;    §   292,   ante.     A  temporary 

48  Poatley   v.   Cheyne,   4   Dem.   492,  residence    outside    the    iState,    main- 
494.  tained   for   the   benefit  of   the   execu- 

49Grubb  V.  Hamilton,  2  Dem.  414.  tor's  health,  is  not  a  removal  from 

50  Matter  of  Hart,  6  St.  Eep.  535;  the  State.      (Matter  of  MoKnight,  80 

Martin  v.  Duke,  5  Redf.  600.  App.  Div.  284;   80  N.  Y.  Supp.  251; 

61  Matter  of  Truesdell,  40  Misc.  336;  au  d,  179  N.  Y.  522.)     See  also  Mat- 

81  N.  Y.  Supp.  1038.  ter  of  Magoun,  41  Misc.  352;    84  N. 

52  Wood    V.    Wood,    4    Paige,    299;  Y.  Supp.  940. 
Freeman  v.  Kellogg,  4  Redf.  218.  54  Postley  v.  Cheyne,  4  Dem.  492; 

63  Co.  Civ.  Proc,    §   2685,   subds.   6  Matter  of  Prime,  N.  Y.  Law  J.,  Sept. 

and   7;    Sohn's   Estate,    1    Civ.   Proc.  8,  1892. 
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ing  the  management  of  his  affairs;  or  that  an  executor,  or  an 
administrator  in  chief,  has  been  appointed  upon  his  estate;  or 
that  a  cormnittee  of  his  property  has  been  appointed  by  a  com- 
petent court  of  the  State."  ^^  A  liberal  construction  is  necessary, 
in  case  the  application  for  revocation  of  letters  is  made  by  a 
person  interested  in  the  estate  of  an  absentee  who  "  has  returned," 
or  "  is  living,"  e.  g.,  by  the  absentee  himself,  inasmuch  as  the 
opening  clause  of  the  section  mentions  only  a  person  interested 
in  the  estate  of  a  decedent. 

§  437.  By  whom  and  how  application  made. —  The  application 
for  revocation  of  letters  testamentary  or  of  administration,  in 
the  various  cases  mentioned,  may  be  made  by  a  creditor  or  person 
interested  in  the  estate  of  a  decedent,  to  the  Surrogate's  Court 
from  which  the  letters  were  issued,  upon  a  written  petition  duly 
verified,  praying  for  a  decree  revoking  the  same,  and  that  the 
executor  or  administrator  may  be  cited  to  show  cause  why  a 
deciee  should  not  be  made  accordingly.^®  The  fact  that  an  ac- 
tion is  pending  for  his  removal  in  the  Supreme  Court  is  no  bar 
to  such  action  by  the  surrogate.^'^  An  application  for  revocation 
of  letters  because  one  having  a  prior  right  had  not  been  cited,  can 
only  be  made  by  that  person.^^  A  creditor  of  a  firm  of  which 
the  executor,  as  such,  is  a  partner  is  not  a  creditor  of  the  estate.^^ 
Though,  formerly,  a  prima  facie  valid  claim  against  the  estate, 
esta1)lished  a  suiBcient  interest  to  authorize  the  court  to  pro- 
ceed on  his  application,^"  it  is  now  settled  that  where  the  repre- 
sentative, whose  removal  is  sought,  denies  that  the  petitioner 
is  a.  creditor,  the  surrogate  has  not  jurisdiction  to  try  the  issue.®''- 
An  executor  who  applies  for  the  revocation  of  letters  granted  to 
his  ooexeeutor®^  is  a  "  person  interested,"  but  the  executor  of 
a  deceased  coexecutor,  not  having  any  rights  as  against  the  sur- 
viving executor,  cannot  apply  for  the  latter's  removal.®^  A  debtor 
to  the  estate  of  a  testator  is  not  a  person  interested  therein,  en- 

55  Co.  Civ.  Proc,  §  2685,  snabd.  8.  See  Co.  Civ.  Proc.,   §   2514,  subd.   11, 

56  Co.  Civ.  Proc,  §  2685.  and  §  96,  ante. 

57  Hood  V.  Hood,  2  Dem.  583;  cit-  61  Matter  of  Wheeler,  46  Hun,  64; 
ing  Wood-v.  Brown,  34  N.  Y.  337;  Estate  of  Gillingham,  10  St.  Rep. 
Quackenboss  v.  Soutliwick,  41  id.  117.  864;     Susz    v.     Forst,    4    Dem.    346. 

58  Sliaw  V.  N.  Y.  Cent.  R.  Co.,  101  Compare  Sutherland  v.  St.  Lawrence 
App.  Div.  246.  County,  42  Misc.  38. 

69  Matter  of  Stern,  29  St.  Rep.  216;        e2Hassey  v.  Keller,  1  Dem.  577. 
9  N.  Y.  Supp.  445.  es  Shook   v.    Shook,    19   Barb.    653; 

80  Cotterell  v.  Brock,  1  Bradf.  148. '  Fosdlek  v.  Delafield,  2  Redf.  392. 
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titling  him  to  apply  for  the  revocation  of  letters  issued  to  the 
executor.®*  A  parent,  as  the  natural  guardian  of  a  child  bene- 
ficially interested,  cannot  make  the  application,*^  nor  can  the 
widow  of  a  son  of  decedent's  husband  by  a  former  wife.®®  An 
executor,  however,  who  is  also  a  legatee,  under  an  alleged  will  of 
a  later  date  than  that  already  admitted  to  probate,  is  such  a  per- 
son, pending  proceedings  on  the  probate  of  the  paper  propounded 
by  him.®^ 

§  438.  The  petition  and  citation. —  The  petition  must  set  forth 
the  facts  and  circumstances,  showing  that  the  case  is  within  the 
statute.®*  Besides  the  allegations  of  interest  or  creditorship,  it 
must  specify  the  acts  or  omissions  of  the  executor  or  adminis- 
trator, or  other  grounds,  upon  which  the  prayer  for  revocation 
of  his  letters  is  based.®®  These  will  vary,  according  to  the  clause 
of  the  statute  under  which  the  applicant  proceeds.  Where  an 
executor's  removal  is  asked  for  on  the  ground  that  his  circum- 
stances are  so  precarious  as  not  to  afford  adequate  security  for 
the  due  administration  of  the  estate,  the  petition  should  set  forth 
particulars  as  to  the  situation  and  value  of  the  estate,  and  the 
pecuniary  circumstances  of  the  executor,  so  as  to  make  a  prima 
facie  case  of  doubt  whether  the  estate  is  safe  in  his  hands;  an 
allegation  following  the  words  of  the  statute,  and  verified  upon 
information  and  belief  merely,  is  insufficient.™  The  proceeding 
contemplated  by  this  statute  is  a  separate  proceeding,  asking  for 
no  other  relief.  Hence,  a  creditor's  application  to  compel  an 
administrator  to  file  an  intermediate  account  should  not  include 
an  application  for  a  revocation  of  his  letters,''^  though,  on  appear- 
ance and  consent,  an  order  of  removal  may  be  made.''^  The  Code 
does  not  provide,  as  it  does  in  most  cases,  that  a  citation  shall  issue 
upon  the  presentation  of  the  petition,  but  requires,  in  the  first 
instance,  proof  by  affidavit  or  oral  testimony,  satisfactory  to  the 
surrogate,  of  the  truth  of  the  allegations  contained  in  the  petition. 
If  the  surrogate  is  satisfied,  he  must  issue  a  citation  according  to 

64Drexel  v.  Berney,  1  Dem.  163;   3  261;    Moorhouse    v.    HuteUnson,    id. 

Civ.  Proe.  Eep.  122.  429. 

65  Quin  V.  Hill,  6  Dem.  39.  71  Matter  of  Meyers,  N.  Y.  Law  J., 

66  Stapler  V.  Hoffman,  1  Dem.  63.  Teb.   21,    1893;    Matter   of  Patterson, 

67  Cunningham    v.    Souza,    1    Redf.  79   Hun,   371;    29   N.   Y.    Supp.   451; 
462.  aff'd,  146  N.  Y.  327. 

68  Co.  Civ.   Proe.,   §   2686.  72  Matter  of  Hernandez,  N.  Y.  Law 

69  Matter    of   Burr,    118    App.    Div.  J.,  Nov.  25,  1892.     A  successor,  how- 
482.  ever,  can  only  be  appointed  on  a  new 

70  Colegrove    v.    Horton,    11    Paige,  application  on  notice  to  all  parties  in- 
261;    Atlcinson    v.    Striker,    2    Dem.  terested.     (lb.) 
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the  prayer  of  the  petition ;  except  that  where  the  petitioner's  case 
is  based  on  the  alleged  precarious  circumstances  of  the  executor, 
and  the  latter  has  given  a  bond  to  obviate  that  objection,  before 
the  issuing  of  letters  to  him,  the  surrogate  may,  in  his  discretion, 
entertain  or  decline  to  entertain  the  application.'^^  Except  in  the 
eases  where  the  power  of  removal  may  be  summarily  exercised,  a 
surrogate  has  no  jurisdiction  to  revoke  letters  upon  an  ex  parte 
application,  and  if  he  proceeds  to  do  so,  he  may  be  restrained  by 
writ  of  prohibition.^*  It  is  not  enough  to  serve  the  citation  upon 
the  executor  only,  as  he  is  not  "  united  in  interest "  with  the 
legatees  within  the  meaning  of  the  Code,  section  2517.'^^ 

§  439.  Proceedings  upon  the  hearing The  executor  should  file 

a  verified  answer  to  the  allegations  of  the  petition,  if  he  desires 
to  contest  the  application.  The  burden  of  proof  then  rests  upon 
the  petitioner;''®  the  lines  of  evidence  have  been  indicated  above. 
The  validity  of  the  complainant's  demand,  and  the  plea  of  lim- 
itations, should  not  be  tried  upon  the  application."  To  justify 
the  removal  of  an  executor,  proof  of  his  incapacity  should  be  very 
strong.''^ 

§  440.  Dismissing  proceedings,  notwithstanding  proof — Upon 
the  return  of  the  citation,  and,  of  course,  after  the  introduction  of 
the  evidence,  the  surrogate  may,  in  his  discretion,  although  an 
objection  is  established  to  his  satisfaction,  dismiss  the  proceed- 
ings upon  such  terms,  as  to  costs,  as  justice  requires,  and  allow 
the  letters  to  remain  unrevoked,  in  either  of  fhe  following  cases : 
1.     Where  the  executor  or  administrator  has  disobeyed  a  diree- 

73  Co.  Civ.  Proc,  §  2686.     See  Peo-     15   App.   Div.   541;    44   IN.    Y.    Supp. 
pie  V.  Hartman,  2  Sweeny,  576;   Ste-    551.) 

vens  V.  Stevens,  3  Redf.  507.  76  Fountain  v.  Carter,  2  Dem.  313; 

74  People   ex   rel.   Sprague   v.   Htz-     §  70,  ante. 

gerald,   15  App.   Div.   539;   44  N.   Y.  7eCotterell  v.  Brock,  1   Bradf.   148. 

Supp.    556;     aflF'd,    156    N.    Y.    689.  77  Matter   of   Wheeler,   46  Hun,   04 

Where  the  acting  surrogate,  in  a  pro-  Estate    of    Gillingham,    10    St.    Kep. 

ceeding  to  remove   administrators  on  864.      Where    the    proceedings    have 

the   charge   of  conspiring  to   swindle  been  commenced  by  the  joint  petition 

the  estate,  dismissed  the  charge  as  to  of  an   infant  legatee,  and  her  father 

conspiracy,   but  ordered  that  the  pe-  who  is  also  a  legatee,  but  for  a  nomi- 

titioner    should    have    the    right    to  nal  amount,  the  petition  will  not  be 

malce  an  ex  parte  application  to  the  dismissed  on  the  ground  that  one  of 

iiourt   for   the    immediate   removal  of  the   petitioners    is,   by   reason    of   in- 

the  administrators,  if  they  should  dis-  fancy,    incapable    of    maintaining   the 

regard    the    provisions    of    the    decree  proceeding.       (Matter   of   Denyse,    62 

requiring  them  to  take  certain  meas-  Miac.  595.) 

ures  in  another  action,  and  apply  for  78  Matter  of   Johnson,   15   St.   Rep. 

the  appointment  of  petitioner  as  ad-  752;   Matter  of  Wood,  70  Hun,  230  j 

ministratrix. —  Held,  that  such   order  24  N.  Y.  Supp.  64. 
was   void.      (Matter   of    Engelbrecht, 
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tion  of  the  law  or  of  the  surrogate,  as  to  the  discharge  of  his 
duties;  if  he  obeys  it  and  makes  suitable  amends  to  the  injured 
persons.  2.  Where  the  executor's  or  administrator's  letters  were 
obtained  by  a  false  suggestion  of  fact ;  if  they  ought  to  have  issued 
notwithstanding.  3.  Where  the  proceedings  are  against  an  ex- 
ecutor, and  his  circumstances  afford  inadequate  security;  if, 
within  a  reasonable  time,  not  exceeding  five  days,  he  gives  a  bond 
such  as  he  would  have  been  required  to  give  to  procure  letters, 
in  case  a  like  objection,  made  before  they  were  issued,  had  been 
sustained.'^®  Such  a  bond  must  be  the  same  as  would  be  exacted 
of  an  administrator  upon  the  estate  of  an  intestate,  that  is,  not 
less  than  twice  the  value  of  the  personal  estate;*"  subject,  however, 
to  the  qualification  that,  in  fixing  the  penalty  thereof,  the  surro- 
gate must  take  into  consideration  the  value  of  the  real  property 
which  may  come  to  the  hands  of  the  executor  by  virtue  of  any 
provision  contained  in  the  will.*^  In  such  a  case,  as  in  all  others, 
where  the  surrogate  or  the  statute  requires  a  bond  of  an  executor, 
the  surrogate  may  direct  securities  to  be  deposited  with  him  to 
reduce  the  penalty  of  the  bond.®^  The  sureties  in  a  bond  given 
by  an  executor  under  the  foregoing  provision,  cannot  limit  their 
liability  to  deficiencies  or  defalcations  of  the  executor,  occurring 
after  the  giving  of  the  bond.®^ 

§  441.  Decree,  where  proceedings  riot  dismissed. —  Where  the  ob- 
jections of  the  creditor,  or  person  interested,  or  any  of  them,  are 
established  to  the  surrogate's  satisfaction,  and  he  does  not  dis- 
miss the  proceedings  as  above  mentioned,  he  must  make  a  decree 
revoking  the  letters  issued  to  the  person  complained  of.**     If  an 

79 Co.  Civ.  Proc,  §  2687;  Matter  of  sufficient.      (Holmes  v.  Cock,  2  Barb. 

Leavitt,   28  Abb.   N.   C.   457;    Matter  Ch.   426.)      So,  where  a  clear  vested 

of  Kasson,  46  App.  Div.  348;  61  N.  Y.  interest  in  a  part  or  all  of  the  fund 

Supp.  569;  Matter  of  Wischmann,  80  is  shown  to  exist  in  the  trustee,  se- 

App.  Div.  520;  80  N.  Y.  Supp.  789.  curity  will  be  required  only  for   the 

so  See  Co.   Civ.  Proc,   §   2667;   also  residue.     (Cotterell  v.  Brock,  I  Bradf. 

«.  XV,  post.  148.) 

81  Co.  Civ.  Proc,  §  2645.  84  Co.  Civ.  Proc,  §  2687.     Notwith- 

82  Co.  Civ.  Proc,  §  2595.  standing   the    reversal   of   the    surro- 

83  So  held',  under  the  Revised  Stat-  gate's  decree  admitting  a  will  to  pro- 
utes,  in  Scofleld  v.  Churchill  {72  N.  bate,  the  executor  remains  such,  and 
Y.  565).  It  has  been  held  that,  where  is  entitled  to  possession  of  the  prop- 
the  executor  is  empowered  to  sell  the  erty  until  his  letters  are  revoked  by 
real  property,  the  security  required  of  the  surrogate.  The  finding  of  the 
him  should  be  for  double  the  amount  surrogate  as  to  the  facts  is  conclusive 
of  the  proceeds  which  may  come  into  and  cannot  be  attacked  collaterally, 
his  hands  for  the  benefit  of  others,  (Riley  v.  Ryan,  45  Misc.  151;  91  N. 
unless  they  are  veiy  large,  in  which  Y.  Supp.  952 ;  rev'd  on  other  grounds, 
case  security  to  a  limited  amount  be-  103   App.  Div.   176.) 

yond    the     fund     should     be     deemed 
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answer  is  interposed  by  the  executor  raising  a  material  question 
of  fact,  the  surrogate,  preliminary  to  a  decree,  must  make  and  file 
findings  of  fact  and  conclusions  of  law;  otherwise  the  decree  re- 
moving the  executor  will  be  reversed  on  appeal.®"  The  decree 
must  be  recorded.*^  The  costs  of  the  application,  if  granted, 
should,  as  a  general  rule,  be  charged  on  the  fund  f  but,  if  denied, 
ought  to  be  paid  by  the  petitioner  personally.***  Pending  an  appeal 
from  the  decree,  the  court  will  not  appoint  a  temporary  admin- 
istrator, unless  in  a  peculiar  case,*®  as  an  appeal  does  not  stay  the 
execution  of  such  a  decree.®" 

§  442.  Revocation  upon  resignation The  statute  has  changed 

the  common-law  rule  forbidding  the  resignation  of  an  executor 
or  administrator  who  has  once  assumed  the  duties  of  the  office, 
and  now  he  has  the  right,  upon  reasonable  cause  shown,  to  resign 
his  trust,  and  the  surrogate  is  empowered  to  accept  it,  and  to  dis- 
charge him  from  the  further  execution  thereof.®'''  It  is  provided 
that  "  an  executor  or  administrator  may,  at  any  time,  present  to 
the  Surrogate's  Court  a  written  petition,  duly  verified,  praying 
that  his  account  may  be  judicially  settled;  that  a  decree  may 
thereupon  be  made,  revoking  his  letters,  and  discharging  him  ac- 
cordingly.®^ It  does  not  follow  that  the  surrogate  is  bound  to 
entertain  the  petition.  On  the  contrary,  he  may,  in  his  discretion, 
decline  to  entertain  the  application.®^  Thus,  the  court  will  not 
revoke  an  executor's  letters  on  his  own  request,  upon  allegations 
that  he  has  interests,  as  surviving  partner  of  the  decedent,  an- 
tagonistic to  his  duties  as  executor,  necessitating  resort  to  another 
tribunal  where  the  estate  should  be  represented  by  a  disinterested 
person,  the  surrogate  having  ample  power  to  adjust  the  equities 
of  the  case.®* 

85 Matter  of  Dittrieh,  120  App.  Div.  sign;  he  must  apply  to  have  his  let- 

504.  ters  revolted,  but  this  would  seem  to 

83  Co.    Civ.  Proc,   §   2498,  subd.   5 ;  be   a   mere   refinement   of   expression. 

§   2499.  As  to  resignation  by  a  testamentary 

87  Holmes  v.  Cock,  2  Barb.  Ch.  426.  trustee,  see  §  450,  post. 

88  Snook  V.  Snook,  19  Barb.  653.  92  Co.    Civ.    Proc,    §§    2689,    2690. 

89  Matter  of  Dunn,  3  Law  Bui.  65.  These  sections  of  the  Code  superseded, 
See  generally  as  to  the  power  of  the  so  far  as  executors  and  administrators 
surrogate  pending  an  appeal,  Matter  are  concerned,  the  provisions  of  L. 
of  Angevine,  1  Tucli.  245;  Vreeden-  1879,  c.  406,  although  that  act  was 
burgh  V.   Calf,   9  Paige,   128;   Matter  not  expressly  repealed  until  1893. 

of  Hancock,  27  Hun,  575 ;  ante,  §  403.  93  Co.  Civ.   Proc,   §   2689,  last  sen- 
se Co.  Civ.  Proc,  §  2583.  tence. 
91  For  the  former  rule  as  to  admin-  9*  Becker  v.   Lawton,   4   Dem.   341; 

istrators,  see   Flinn  v.   Chase,  4  Den.  citing  Matter   of   Saltus,   3   Abb.  Ct! 

85 ;  Matter  of  Dyer,  5  Paige,  534.     In  App.  Dec.  243 ;    Marre  v.  Ginochio,  2 

Matter  of  Curtiss   (9  App.  Div.  285),  Bradf.    165;    Matter  of  Stouvenell,' 1 

it  is  said  that  an  executor  cannot  re-  Tuck,  241. 
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§  443.  The  petition  and  order. —  If  the  surrogate  decides  to  en- 
tertain the  ■application,  "  the  proceedings  must  be,  in  all  respects, 
the  same  as  upon  a  petition  for  a  judicial  settlement  of  the  peti- 
tioner's account;  except  that,  upon  the  hearing,  the  surrogate 
must  first  determine  whether  sufficient  reasons  exist  for  granting 
the  prayer  of  the  petition.  If  he  determines  that  they  exist,  he 
must  mate  an  order  accordingly,  and  allowing  the  petitioner  to 
account,  for  the  purpose  of  being  discharged."  ^^  The  petition 
should,- therefore,  set  forth  "the  facts  upon  which  the  application 
is  founded,"  that  is,  some  reason  for  the  desire  of  the  executor 
or  administrator  to  be  relieved,  though,  generally,  we  should  think 
that  a  statement  of  such  causes  as  ill  health,  contemplated  absence 
from  the  State,  want  of  harmony  between  coexecutors  or  admin- 
istrators, or  between  the  representatives  and  the  beneficiaries,  and 
the  like,  would  be  held  to  be  sufficient.  In  all  other  respectg,  the 
petition  "  must  conform  to  a  petition,  praying  for  a  judicial  set- 
tlement of  the  account  of  an  executor  or  administrator."  ®®  It 
should  recite  the  names  of  the  same  persons,  who  are  required  to 
be  cited  upon  an  ordinary  settlement  of  an  executor's  or  admin- 
istrator's account.  Citation  should  be  served  upon  such  persons  in 
the  same  manner  as  in  an  ordinary  accounting.  The  petitioning 
executor  or  administrator,  having  fully  accounted  and  paid  over 
all  money  which  is  found  to  be  due  from  him  to  the  estate,  and 
delivered  over  all  books,  papers,  and  other  property  of  the  estate 
in  his  hands,  either  into  the  Surrogate's  Court,  or  in  such  manner 
as  the  surrogate  directs,  is  entitled  to  a  decree,  revoking  his  letters 
and  -discharging  him  accordingly.®^ 

§  444.  Accounting  on  revocation  of  letters. —  Upon  the  revoca- 
tion of  the  letters,  the  Surrogate's  Court  may  compel  a  judicial 
settlement  of  the  accounts  of  the  executor,  administrator,  or  tes- 
tamentary trustee,  as  the  case  may  be.®*  In  its  discretion,  the 
court  may,  by  its  decree  of  revocation,  include  an  order  requiring 
the  person,  whose  letters  are  revoked,  to  account  for  all  money  and 
other  property  in  his  hands,  and  to  pay  and  deliver  the  same  into 
the  Surrogate's  Court,  or  to  his  successor  in  office,  or  to  such  other 
person  as  is  authorized  by  law  to  receive  the  same ;  or  it  may  be 
made  without  prejudice  to  an  action  or  special  proceeding  for  that 


95  Co.  Civ.  Proc,  §  2690.  98  Co.  Civ.  Proc,  §§  2726,  2807. 

96  Co.   Civ.  Proc,   §   2689. 

97  Co.  Civ.  Proc,  §  2690.     See  Mat- 
ter of  Bernstein,  3  Kedf.  20. 
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purpose,  then  pending  or  thereafter  to  be  brought."®  The  Surro- 
gate's Court  has  the  same  jurisdiction,  upon  the  petition  of  the 
successor,  or  of  a  remaining  executor,  administrator,  or  trustee, 
to  compel  the  person,  whose  letters  have  been  revoked,  to  account 
for,  or  deliver  over  money  or  other  property,  and  to  settle  his  ac- 
count, which  it  would  have  upon  the  petition  of  a  creditor  or  per- 
son interested  in  the  estate,  if  the  term  of  ofBce,  conferred  by  the 
letters,  had  expired  by  its  own  limitation.'  The  surrogate  has  no 
power  to  compel  the  committee  of  a  lunatic  trustee,  who  has  been 
removed,  to  account  for  its  ward's  administration  as  executor  and 
trustee  and  deliver  up  the  property  of  the  trust  to  his  cotrustee  or 
to  his  successor.  Eecourse  should  be  had  to  the  tribunal  which 
appointed  the  committee.^ 

§  445.  Appointment  and  powers  of  successor —  The  Surrogate's 
Court,  making  the  decree  of  revocation,  has,  except  in  a  case  where 
it  is  otherwise  specially  prescribed  by  law,  the  same  power  to 
appoint  a  successor  to  the  person  whose  powers  have  ceased  as  if 
the  letters  had  .not  been  issued.^  And  where  letters  of  all  the 
executors  or  all  the  administrators,  to  whom  letters  have  been 
issued,  are  revoked  as  to  all  of  them,  the  surrogate  is  expressly 
required  to  grant  letters  of  administration  to  one  or  more  persons, 
as  their  successors,  in  like  manner  as  if  the  former  letters  had 
not  been   issued.*     The   appointment  of  such  a   successor  to   an 

69  Co.  Civ.  Proc,  §  2603.  But  a  de-  ■z  Matter  of  Fisher,  N.  Y.  Law  J., 
cree  which  discharges  the  repreaenta-  May  20,  1891.  "  Sections  2345-2348 
tive  should  not  direct  him  to  retain  of  the  Code  provide  a  way  to  procure 
certain  assets  pending  a  litigation  a  conveyance  of  real  estate  held  as 
concerning  them.  (Matter  of  01m-  trustee  by  one  who  has  become  a  luna- 
stead,  24  App.  Div.  190;  49  N.  Y.  tic;  and  section  2339  seems  to  confer 
Supp.  104.)  The  question  as  to  who  exclusive  jurisdiction  over  the  corn- 
are  entitled  to  a  trust  estate  on  the  mittee  upon  the  court  appointing  it. 
death  of  the  life  beneficiary  should  I  regard  the  omission  in  section  2606 
not  be  determined  on  t,he  accounting  of  a  provision  for  calling  such  a  oom- 
of  a  trustee  thereof  who  retires,  but  mittee  to  account  in  the  same  manner 
should  be  left  until  the  termination  as  the  representative  of  a  deceased 
of  the  life  estate.  (Matter  of  Pit-  executor  or  administrator  as  signifi- 
ney,  113  App.  Div.  813;  09  N.  Y.  cant."  (Per  Ransom,  S.,  lb.) 
Supp.  588;  modif.  in  other  respects,  3  Co.  Civ.  Proc,  §  2605. 
186  N.  Y.  540.)  4  Co.    Civ.   Proc,    §    2693.     An    ad- 

ICo.  Civ.  Proc,  §  2605.     See  Dun-  ministrator    with    the    will    annexed 

ford  V.  Weaver,  21  Hun,  349;  Casoni  should    not   be    appointed    upon    the 

V.  Jerome,  58  N.  Y.   315;   Matter  of  resignation  of  the  executors  and  trus- 

Seitz,   16  Misc.  522;   40  N".  Y.  Supp.  tees,  where  the  amount  of  the  resid- 

206;   aflf'd,  sub  nom.   Matter  of  Man-  uary  estate  has  been  ascertained  for 

hardt,  17  App.  Div,  1.     A  decree  re-  the  purposes   of  the   trust.      (Matter 

moving  a  trustee  is,  in  effect,  a  rev-  of   Curtiss,    15   Misc.   545;    37   N.    Y. 

ocation    of    his    letters    testamentary  Supp.  586;  aff'd,  9  App.  Div.  285.) 
and  authorizes  an  accounting  by  him. 
(Matter  of  Storm,  84  App.  Div.  552; 
82  N.  Y.  Supp.  731.) 
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executor  is  considered  under  the  head  of  administration  with  the 
will  annexed;  that  of  a  successor  to  an  administrator,  under  the 
iead  of  administration  de  bonis  non;  and  that  of  a  successor  to  a 
testamentary  trustee,  under  the  head  of  letters  testamentary.^  , 

§  446.  Effect  on  powers  of  executor,  etc.,  as  trustee "  Where 

an  executor  or  administrator  is  also  a  testamentary  trustee,  a 
decree,  revoking  his  letters,  does  not  affect  his  power  or  authority 
as  testamentary  trustee,"  except  as  specially  provided  in  the  Code 
in  relation  to  the  latter  officer.® 

§  447.  Eigrht  to  reappointment — The  removal  of  an  adminis- 
trator, for  failure  to  furnish  sureties,  does  not  disqualify  the 
person  removed  from  being  reappointed;  therefore  he  is  entitled 
to  notice  of  an  application  for  letters  made  by  one  having  a  right 
inferior  to  his.'^  But  if  another  person  is  thereafter  duly  ap- 
pointed, his  preference  is  lost.® 

§  448.  Cessation  of  powers. — ^Upon  the  entry  of  a  decree  re- 
voking letters  issued  to  an  executor  or  administrator,  his  powers 
cease.*  An  appeal  from  the  decree  does  not  stay  its  execution.-'*' 
But  the  revocation  does  not  affect  the  validity  of  any  act,  within 
the  powers  conferred  by  law  upon  the  executor  or  administrator, 
done  by  him  before  the  service  of  the  citation  where  the  other 
party  acted  in  good  faith;  or  done  after  the  service  of  the  cita- 
tion, and  before  entry  of  the  decree,  where  his  powers,  with 
respect  thereto,  were  not  suspended  by  service  of  the  citation,  or 
where  the  surrogate,  in  a  case  prescribed  by  law,  permitted  him 
to  do  the  same,  notwithstanding  the  pendency  of  the  special  pro- 
ceedings against  him ;  and  he  is  not  liable  for  such  an  act  done  in 
good  faith."    This  is  substantially  the  rule  at  common  law,  though 


5  See  ante,  §§  322,  326,  368.  been  discharged  from   hig  committee. 

6  Co.   Civ.  Proc,    §   2688;    supersed-  (Matter  of  Dearing,  4  Deim.  81.) 
ing  Matter  of  Grossman,  20  How.  Pr.  » Co.   Civ.  Proc,  §   2603. 

350,  and  confirming  Matter  of  Bull,  45  w  Co.  Civ.  Proc,  §  2583. 
Barb.  334;  31  How.  Pr.  69.  See  Co.  "Co.  Civ.  Proc,  §  2603.  This  pro- 
Civ.  Proc,  §  2819,  for  the  cases  and  vision  is  manifestly  framed  in  refer- 
manner  in  which  a  representative,  who  ence  to  a  decree  in  a  special  proceed- 
is  also  a  testamentary  trustee,  may  be  ing  adverse  to  the  executor  or  admin- 
removcd  in  both  capacities  by  one  istrator,  commenced  for  the  purpose  of 
decree.  procuring  a  revocation,  and  in  which 

7  Barber  v.  Converse,  1  Redf .  .S30.  a  citation  issued ;  yet  it  has  appeared, 

8  Matter  of  Williams,  18  Abb.  Pr.  in  the  present  chapter,  that  a  decree 
350.  There  Is  no  provision  of  law  au-  of  revocation  may  be  issued  under 
thorizing  the  reissue  of  letters  to  one  many  different  circumstances.  But  the 
whose  letters  have  been  revoked  be-  provision  cited  expressly  applies  to 
cause  he  was  adjudged  insane,  and  any  revocation  effected  by  "  a  decree 
who  has  since  become  competent,  and  made  as  prescribed  in  this  chapter" 
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as  to  the  effect  of  a  revocation  of  letters  on  the  intermediate  acts  o£ 
the  former  representative,  a  distinction  is  made  between  grants  of 
letters  which  are  void  and  those  which  are  merely  voidable.  But 
whether  the  probate  or  letters  of  administration  be  void  or  void- 
able, if  the  grant  be  by  a  court  of  competent  jurisdiction,  a  bona- 
fide  payment  to  the  executor  or  administrator,  of  a  debt  due  to  the 
estate,  will  be  a  legal  discharge  to  the  debtor.^^  But  the  person  to 
whom  any  payment  of  money  or  delivery  of  property  is  made, 
whether  as  husband,  wife,  next  of  kin,  or  legatee  of  the  decedent, 
is  nevertheless  liable  to  respond  therefor,  to  the  proper  person, 
"upon  the  revocation  of  the  letters,  whether  the  revocation  is  made 
because  a  supposed  decedent  is  living,  or  because  a  will  is  dis- 
covered after  administration  granted  in  a  case  of  supposed  in- 
testacy, or  which  revokes  a  prior  will  upon  which  the  letters  in 
question  were  granted.'* 

ARTICLE  SECOND. 

EEVOCATIOK    OF    AUTHOEITY    OF    TESTAMENTARY   TRUSTEES. 

§  449.  Surrogate's  jurisdiction. —  In  speaking,  on  a  previous 
page,  of  the  issue  of  letters  testamentary  to  executors,  who  are 
also,  by  the  terms  of  the  will,  trustees  of  the  estate  or  any  part 
of  it,  for  a  particular  purpose,  we  pointed  out  the  distinction 
between  the  functions  of  the  two  offices  of  executorship  and 
trusteeship,  and  stated,  incidentally,  that  where  the  offices  were 
intended  by  the  testator  to  be  essentially  distinct,  whether  held 
by  the  same  person,  or  by  different  persons,  the  Surrogate's 
Court  had  no  authority  to  issue  letters  of  trusteeship,  separately 
from  letters  testamentary,  except  that,  in  the  case  of  the  death, 
resignation,  renunciation  or  removal  of  a  testamentary  trustee,  the 
court  had  power  to  appoint  "  a  successor  "  to  such  trustee.'*    Un- 


(e.  18  of  the  Code).     In  a  decree  en-  securities  of  the  estate,  and  he  could 

tered  upon   an   executor's  petition   to  maintain  an  action  therefor  against  a 

resign,  charging  him  with  a  balance,  bank    with    which    he    had    deposited 

and  without  directing  him  to  deliver  them  before  the  decree  was  rendered. 

it  to   his   successor,   it  was   provided  (Van   Buren  v.    First  Nat.    Bank   of 

that  "  when  he  shall  have  paid  over  the  Cooperstown,  53  App.  Div.  80 ;   65  N. 

sum''  "found  due  from  him  as  afore-  Y.   Supp.   703.) 

said,"  to  his  successor,  his  resignation  l^Wms.    on   Exrs.    (6th    Am.    ed.) 

be   accepted   and  he  be   discharged. —  659. 

Held,  that  this  did  not  deprive  Mm  of  13  Co.  Civ.  Proc,  §  2604. 

the    right    to    the   possession    of    the  U  See    §    454,  post. 
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like  a  person  named  as  executor,  a  testamentary  trustee,  having 
renounced,  and  letters  having  issued  to  others,  cannot,  on  his  sub- 
sequent retraction,  be  restored  as  trustee. ^^  The  jurisdiction  of 
the  Surrogate's  Court,  in  regard  to  testamentary  trustees,  is  limited 
to  the  cases  of  "  trust  created  by  the  v?ill  of  a  resident  of  the  State, 
or  relating  to  real  property  situated  within  the  State,"  and  this 
without  regard  either  to  the  residence  of  the  trustee  or  the  date 
of  the  will.^®  It  has  power  to  accept  the  resignation  of  such  a 
testamentary  trustee,  and,  in  a  proper  case,  to  require  him  to  give 
security  in  the  same  cases  as  an  executor  may  be  required  to  do ; 
also  to  remove  him  from  office  upon  substantially  the  same  grounds 
as  will  warrant  the  removal  of  an  executor;  and  in  ease  of  his 
resignation,  removal,  death,  or  lunacy,  to  appoint  a  successor. 

§  450.  When  trustee  is  also  executor,  etc — It  is  expressly  pro- 
vided, however,  that  where  the  same  person  is  a  testamentary 
trustee,  and  also  the  executor  of  the  will,  or  an  administrator 
upon  the  same  estate,  proceedings  taken  by  or  against  him,  for 
his  resignation,  or  removal,  or  to  require  him  to  give  security, 
do  not  affect  him  as  executor  or  administrator,  or  the  creditors 
of,  or  persons  interested  in,  the  general  estate,"  except  in  one 
of  the  following  cases :  1.  "  Where  he  presents  a  petition  pray- 
ing for  the  revocation  of  his  letters,  he  may  also,  in  the  same 
petition,  set  forth  the  facts,  upon  showing  which  he  would  be 
allowed  to  resign  as  testamentary  trustee;  and  may  thereupon 
pray  for  a  decree  allowing  him  so  to  resign,  and  for  a  citation 
accordingly.  2.  Where  a  person  presents  a  petition  praying  for 
the  revocation  of  letters  issued  to  an  executor  or  administrator; 
and  any  of  the  facts  set  forth  in  the  petition  are  made,  by  the 
provisions  of  this  title,  sufficient  to  entitle  the  same  person  to 
present  a  petition  praying  for  the  removal  of  a  testamentary 
trustee;  the  petitioner  may  pray  for  a  decree  removing  the  per- 
is See  §  321,  ante.  "  Co.  Civ.  Proc,  §  2819,  which 
16  Co.  Civ.  Proc,  §  2820.  The  gen-  adopts  the  rule  prevailing  before  the 
era!  duties  and  powers  of  testamen-  Code.  See  Wood  v.  Brown,  34  N.  Y. 
tary  trustees  will  be  considered  in  339 ;  Leggett  v.  Hunter,  19  id.  445 ; 
chapter  XVII.  For  the  old  rule  as  to  25  Barb.  81 ;  Craig  v.  Craig,  3  Barb, 
inability  of  a  trustee  to  resign  after  Ch.  76;  Matter  of  Wadsworth,  2  id. 
having  undertaken  the  trust,  see  381.  The  rule  appears  to  be  other- 
Cruger  v.  Halliday,  11  Paige,  314;  wise  in  the  case  of  persons  who  are 
Wood  v.  Wood,  5  id.  596;  Craig  v.  trustees  and  also  guardians.  (Matter 
Craig,  3  Barb.  Ch.  76 ;  Re  Wadsworth,  of  Abbot,  39  Misc.  760 ;  80  N.  Y. 
2  id.  381;  Matter  of  Eobinson,  37  N.  Supp.  1117.) 
Y.  261;  Matter  of  Bernstein,  3  Redf. 
20. 


§  451.  Eevocation  of  Authoeity,  Etc.  394 

son  complained  of  in  both  capacities,  and  for  a  citation  accord- 
ingly." In  either  case,  proceedings  for  the  resignation  or 
removal  of  the  testamentary  trustee,  and  for  the  judicial  settle- 
ment of  his  account,  may  be  taken  in  connection  with,  or  sep- 
arately from,  the  like  proceedings  upon  the  petition  for  the  revo- 
cation of  the  letters,  as  the  surrogate  directs, 

§  451.  Petition  for  leave  to  resign. — A  testamentary  trustee 
may,  at  any  time,  apply  to  the  Surrogate's  Court  for  leave  to 
resign  his  trust.  The  application  must  be  by  the  verified  petition 
of  the  trustee.  It  is  always  a  condition  of  the  acceptance  of 
such  resignation  that  his  accounts  be  first  judicially  settled  and 
that  he  pay  over  all  money  belonging  to  the  trust  and  deliver 
all  books,  papers,  and  other  property  of  the  trust  in  his  hands, 
either  into  the  Surrogate's  Court,  or  as  the  surrogate  directs. 
Upon  such  petition,  an  order  to  show  cause  may  be  granted, 
directed  to  all  persons  who  are  entitled,  absolutely  or  contin- 
gently, by  the  terms  of  tbe  will  or  by  operation  of  law,  to  share 
in  the  funds  or  estate,  or  the  proceeds  of  any  property  held  by 
the  trustee.^*  The  petition  must  set  forth  the  facts  upon  which 
the  application  is  founded,  conforming  to  the  petition  of  an 
executor  for  a  judicial  settlement  of  his  accounts,  and  should 
state  some  reasons,  such  as  ill  health,  contemplated  absence  from 
the  State,  disagreement  with  cotrustee,  dissatisfaction  of  the 
cestui  que  trust,  or  the  like.  The  fact  that  the  trustee  is  "  too 
busy  with  his  own  matters  "  to  continue  in  tlie  service,  is  not  a 
"  sufficient  reason  "  for  permitting  him  to  resign,  especially  where 
the  beneficiaries  of  the  trust  are  opposed  to  such  a  course. ■''  The 
surrogate  has  a  discretion  to  entertain  or  to  decline  to  entertain 
the  petition,^"  and  should  require  proof  of  the  allegations  of  the 

18  Co.  Civ.  Proc,  §  2814.  was  relieved  from  his  trust,  upon  his 

19  Baler  v.  Baier,  4  Dem.  162.  In  own  petition,  by  an  order  of  the  Su- 
Tilden  v.  Fiske  (4  id.  357),  an  exec-  preme  Court;  but  the  order  was 
utor  and  testamentary  trustee  who  opened,  on  the  application  of  the 
had  been  engaged  for  sixteen  years  in  cestui  que  trust,  upon  allegations  of 
the  execution  of  a  trust,  the  admin-  improvident  and  improper  invest- 
istration  of  which  was  nearly  com-  ments,  in  respect  of  which  she  claimed 
pleted,  and  who  intended  to  make  an  accounting,  and  a  reference  was 
changes  in  his  manner  of  life  which  ordered,  pending  which  the  trustee 
would  involve  prolonged  absence  from  died.  The  court  thereupon  granted  an 
the  United  States,  was  allowed  to  re-  order  bringing  in  the  representatives 
sign.  A  provision  in  a  will  for  the  of  the  trustee  as  parties  to  the  pro- 
exigency  of  a  resignation  of  an  exec-  ceeding,  which  order  was  sustained  bv 
utor  may  be  considered  in  determining  the  General  Term,  holding  that  the 
the  propriety  of  allowing  such  resig-  trustee's  proceeding  was  not  purely  a 
nation.  personal  one,  but  such  as  directly  at- 

^OCo.  Civ.  Proc,  §  2814.  Tn  Matter  feeted  his  estate  in  the  hands  oif  his 
of  Foster    (7  Hun,   129),  the  trustee    representatives. 
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petition,  wiiere  tiey  are  put  in  issue.^^  If  the  application  is 
entertained,  the  surrogate  may  impose  reasonable  conditions  upon 
granting  it,  as,  for  example,  that  the  trustee  waive  all  right  to 
commissions.^^  If  he  determines  that  sufficient  reasons  exist  there- 
for, he  may  allow  the  trustee  to  account;  and  having  accounted, 
and  paid  and  delivered  over  the  fund,  and  the  books  and  papers 
of  the  trust,  a  decree  will  be  granted  accepting  the  resignation, 
and  discharging  him  accordingly.^^  But  he  should  bear  the  ex- 
penses of  the  application  himself.^* 

§  452.  Requiring  trustee  to  give  security — As  in  the  case  of 
executors,  testamentary  trustees  may  be  required  to  furnish  a 
bond  for  the  faithful  performance  of  their  duties.  In  general, 
where  the  executor,  as  such,  is  also  trustee,  his  bond  as  executor 
is  security  for  the  faithful  performance  of  his  duty  as  trustee; 
but  where  the  will  contemplates  that  the  two  offices,  though 
held  by  the  same  person,  are  to  be  distinct  and  separate,  then, 
it  is  said,  the  executor's  bond  is  not  security  for  the  trustee.^^ 
In  such  a  case,  or  where  the  trustee  is  a  person  other  than  the 
executor,  any  person,  beneiicially  interested  in  the  execution  of 
the  trust,  may  present  to  the  Surrogate's  Court  a  verified  peti- 
tion "  setting  forth,  either  upon  his  knowledge,  or  upon  his  in- 
formation and  belief,  any  fact,  respecting  a  testamentary  trustee, 
the  existence  of  which,  if  it  was  interposed  as  an  objection  to 
granting  letters  testamentary  to  a  person  named  as  executor  in  a 
will,  would  make  it  necessary  for  such  a  person  to  give  security, 
in  order  to  entitle  himself  to  letters."^*  The  petition  should 
pray  for  a  decree,  directing  the  testamentary  trustee  to  give 
security  for  the  performance  of  his  trust;  and  that  he  may  be 
cited  to  show  cause  why  such  a  decree  should  not  be  made.  Upon 
the  presentation  of  the  petition,  a  citation  will  issue.     "Upon 

21  Matter  of  Cutting,  49  App.  Div.  taken,  on  a  motion  to  open  a,  decree 
388;   63  N".  Y.  Supp.  246.  rendered    upon     an     accounting,     and 

22  Matter  of  Curtiss,  15  Misc.  545;  modify  it  by  delivering  property  to 
aflf'd,  on  opinion  below,  9  App.  Div.  the  applicant  who  occupies  the  posi- 
285.  See  Matter  of  Allen,  96  N.  Y.  tion  of  trustee  under  a  will.  (Kelsey 
327.  V.  Van  Camp,  3  Dem.  530.)      An  ap- 

23  See  ante,  §  444.  plication    to    compel    the    giving    of 

24  Matter  of  Abbot,  39  Misc.  760;  security  by  a  trustee,  of  ample 
80  N.  Y.  Supp.  1117.  means,    against    whom   no    charge    of 

25  See  §  320,  ante.  misconduct  is  made,  and  who  has  re- 

26  Co.  Civ.  Proc,  §  2815.  The  court  linquished  his  own  business  so  as  to 
is  not  confined  to  a  proceeding  insti-  devote  his  entire  attention  to  the  es- 
tuted  by  a  petition  filed  under  this  tate,  should  be  denied.  (Matter  of 
section,  but  may  make  an  order  to  Weil,  49  App.  Div.  52 ;  63  N.  Y.  Supp. 
such   effect,   where   objection   is    duly  688.) 
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the  return  of  the  citation,  a  decree,  requiring  the  testamentarj 
trustee  to  give  such  security,  may  be  made,  in  a  case  where  a  per- 
son so  named  as  executor  can  entitle  himself  to  letters  testamen- 
tary only  by  giving  a  bond;  but  not  otherwise."^''  The  security 
to  be  given  must  be  a  bond  to  the  same  effect,  and  in  the  same 
form,  as  an  executor's  bond.  All  the  provisions  of  the  Code, 
applicable  to  the  bond  of  an  executor,  or  to  the  rights,  duties, 
and  liabilities  of  the  parties  thereto,  including  the  release  of  the 
sureties,  and  the  giving  of  a  new  bond,  apply  to  the  bond  so 
given,  and  to  the  parties  thereto."  ^* 

§  453.  Grounds  for  removal  of  trustee. —  The  Surrogate's  Court 
has  jurisdiction,  likewise,  to  remove  a  testamentary  trustee,  upon 
the  petition  of  any  person  beneficially  interested  in  the  execu- 
tion of  the  trust,  in  the  following  cases  :^  1.  Where,  if  he  was 
named  in  the  will  as  executor,  letters  testamentary  would  not 
be  issued  to  him,  by  reason  of  his  personal  disqualification  or 
incompetency.  2.  Where,  by  reason  of  his  having  wasted  or  im- 
properly applied  the  money  or  other  property  in  his  charge,  or 
invested  money  in  securities  unauthorized  by  law,  or  otherwise 
improvidently  managed  or  injured  the  property  committed  to 
his  charge,  or  by  reason  of  other  misconduct  in  the  execution 
of  his  trust,  or  dishonesty,  drunkenness,  improvidence,  or  want 
of  understanding,  he  is  unfit  for  the  due  execution  of  his  trust. 
3.  Where  he  has  failed  to  give  a  bond,  as  required  by  a  decree, 
made  as  prescribed  in  the  last  two  sections  [sections  2815,  2816]  ; 
or  has  willfully  refused,  or  without  good  cause  neglected,  to 
obey  a  direction  of  the  surrogate,  contained  in  any  other  decree, 
or  in  an  order,  made  as  prescribed  in  this  title ;  or  any  provision 
of  law,  relating  to  the  discharge  of  his  duty."  The  removal 
may  be  made  upon  the  petition  of  a  single  beneficiary,  but  the 
surrogate  may  in  his  discretion  require  notice  to  other  parties 
in  interest,  in  order  that  they  may  be  heard  in  respect  to  the  se- 


ar Co.  Civ.  Proc,  §  2815.  c.  482,  prior  to  the  passage  of  which, 

28  Id.,  §  2816.     See  e.  XV,  post.  surrogates,  generally,  had  no  power  to 

29  Co.  Civ.  Proc,  §  2817.  See  Mat-  remove  a  testamentary  trustee.  (Bet- 
ter of  Morgan,  66  N.  Y.  618;  Bronson  zell  v.  Barber,  6  Hun,  535.)  That  act, 
V.  Bronson,  48  How.  Pr.  481 ;  Matter  however,  conferred  such  power,  even 
of  Wadsworth,  2  Barb.  Ch.  381 ;  Mat-  where  the  title  to  real  estate  vests  in 
ter  of  McKeon,  37  Misc.  658;  Matter  the  trustee  by  the  terms  of  the  will, 
of  Mallon,  38  id.  27.  The  foregoing  (Clapp  v.  Brown,  4  Eedf.  200.) 
section  revises  a  provision  of  L.  1871, 
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lection  of  a  new  trustee  and  the  propriety  of  exacting  a  bond.^" 
It  is  better  practice,  if  not  essential,  to  have  a  citation  in  all  cases, 
to  be  served  at  least  upon  the  trustee  whose  removal  is  sought.^^ 
When  it  appears  that  efforts  to  serve  it  would  be  futile,  the 
court  will  grant  the  relief  immediately  after  the  issuance  of  the 
citation.^^  The  authority  thus  conferred  upon  Surrogates'  Courts, 
in  respect  to  the  removal  of  a  testamentary  trustee,  is  not  so 
broad  as  that  possessed  by  the  Supreme  Court,  which  may  make 
a  removal  where  "  for  any  cause  "  the  incumbent  "  shall  be  deemed 
to  be  an  unsuitable  person  to  execute  the  trust."  ^^  But  the 
surrogate  may  remove  a  testamentary  trustee  for  the  same  causes 
for  which  executors  are  removable,^*  which  have  already  been 
detailed.  It  is  only  necessary  here  to  cite  some  cases  which 
are  particularly  applicable  to  testamentary  trustees.  A  trustee 
who  delegates  to  another  the  active  duties  of  the  trust,  allow- 
ing his  partner  to  manage  the  estate  for  his  own  benefit,  taking 
second  mortgages,  converting  good  securities,  and  lending  the 
proceeds  on  worthless  or  inadequate  mortgages,  and  exposing  the 
funds  to  risks  of  loss  for  his  ovm  profit,  is  not  only  improvident 
and  incompetent,  but  dishonest,  for  which  he  is  liable  to  removal 
by  the  surrogate.^^     It  is  a  good  ground  for  removing  a  testa- 

30 Lane  V.  Lewis,  4  Dem.  468;  citing  35  Savage  v.  Gould,  60  How.  Pr. 
Matter  of  Whitehead,  3  id.  227;  234.  See  Matter  of  Roosevelt,  5  Redf. 
Tompkins  v.  Moseman,  5  Redf.  403;  601.  One  of  two  executors  had  re- 
People  V.  Norton,  .9  N.  Y.  176;  Mil-  fused  to  join  in  a  deed  of  land  di- 
bank  v.  Crane,  25  How.  Pr.  193 ;  Mat-  reeted  to  be  sold  and  the  proceeds  dis- 
ter  of  Stuyvesant,  3  Edw.  Ch.  299;  tributed.  Held,  that  the  power  to  sell 
Matter  of  Jones,  4  Sandf.  Ch.  615;  r.nd  distribute  was  so  connected  with 
Matter  of  Robinson,  37  N.  Y.  261.  that  of  an  executor  that  no  separate 
But  compare  Russak  v.  Tobias,  12  Civ.  proceeding  could  be  brought  to  remove 
Proc.  Rep.  390 ;  Matter  of  Reinisch,  him  as  trustee,  but  that  his  action  had 
20  App.  Div.  416;  46  N.  Y.  Supp.  902;  been  so  flagrant  that  in  this  case  the 
Matter  of  Welch,  20  App.  Div.  412;  petition  should  be  granted.  (Oliver 
46  N.  Y.  Supp.  689;  aff'd,  154  N.  Y.  v.  Frisbie,  3  Dem.  22.)  The  court 
774.  should    not    remove    a    testamentary 

31  Hamilton  v.  Faber,  33  Misc.  64;  trustee   on    account   of   ill-feeling   to- 

68  N.  Y.  Supp.  144.  ward   him   on  the   part  of   sx   cotrus- 

33  Matter  of  Haussman,  N.  Y.  Law  tee,     engendered    by    his    making    a 

J.,  May  9,  1891.  lawful  claim  for  commissions.      (Rus- 

33  Cons.  L.  1909,  e.  52,  §  112;  1  R.  sak  v.  Tobias,  12  Civ.  Proc.  Rep.  390.) 
S.  730,  §  70;  L.  1896,  c.  547,  §  92.  See  As  to  the  essentials  of  a  prima  facie 
Quaekenboss  v.  Southwick,  41  N.  Y.  case  justifying  the  removal  of  a  trus- 
117;  Blake  v.  Sands,  3  Redf.  168;  tee,  see  Ferris  v.  Ferris,  2  Dem.  336. 
Trask  v.  Sturges,  31  Misc.  195;  63  Where  the  circumstances  of  one  of  two 
N.  Y.  Supp.  1084;  aff'd,  56  App.  Div.  testamentary  trustees  are  such  as  not 
625 ;  rev'd,  on  other  points,  170  N.  Y.  to  aflford  adequate  security  for  the 
482;  Matter  of  Hoysradt,  20  Misc.  proper  discharge  of  his  duties,  he  can- 
265 ;  Disbrow  v.  Disbrow,  46  App.  not  be  relieved  from  furnishing  a 
Div.   Ill;   aff'd,   167  N.  Y.  606.  bond  merely  by  establishing  that  his 

34  Matter  of  Cady,  36  Hun,  122;  cotrustee  is  solvent  and  responsible, 
aff'd,  103  N.  Y.  678.  (Matter  of  Sears,  5  Dem.  497.) 
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mentary  trustee  that  lie  is  a  nonresident  alien,  upon  which  ground 
lie  was  refused  letters  testamentary,  although  he  had  never  acted 
as  such,  nor  signified  his  acceptance  of  the  ofiice.^®  But  in  order 
to  justify  the  removal  of  a  testamentary  trustee,  upon  the 
ground  that,  by  an  improper  application  of  trust  moneys,  or  an 
investment  in  securities  unauthorized  by  law,  he  has  demon- 
strated his  unfitness  for  the  due  execution  of  his  trust,  it  must 
appear  that  his  acts  have  been  such  as  to  endanger  the  trust 
property,  or  to  show  a  want  of  honesty,  or  of  proper  capacity, 
or  of  reasonable  fidelity.^^  Thus,  the  investment  of  trust  funds 
in  securities  unauthorized  by  law  is  not,  of  itself,  ground  for  the 
removal  of  the  trustee,  where  the  trust  fund  is  not  endangered 
and  want  of  honesty  or  capacity  is  not  shown.^^  On  general 
principles,  an  application  to  remove  a  trustee,  upon  the  ground 
that  he  has  converted  a  portion  of  the  trust  property  to  his 
own  use,  will  not  be  defeated  by  proof  that  he  has  made  a  set- 
tlement with,  those  of  the  beneficiaries  whose  property  he  had 
converted,  and  that  the  residue  of  the  trust  property  is  then 
in  possession  of  and  properly  invested  by  his  cotrustees.^* 
Where,  however,  the  cestui  que  trust  has,  for  more  than  twenty 
years,  acquiesced  in  the  trustee's  retention  of  the  trust  fund  in 
the  investments  in  which  it  came  into  his  hands,  though  unques- 
tionably in  violation  of  his  duty,  and  has  received  interest  thereon 
in  excess  of  what  would  have  been  realized  from  investment  se- 


36  Lane  v.  Lewis,  4  Dem.  468;  s.  c.  for    the    expense    of    the    application, 
as  Estate  of  Brick,  9  Civ.  Proc.  Kep.  (Matter  of  Rothaug,  51  Misc.  548.) 
397.    Compare  Farmers'  Loan  &  Trust  38  Matter  of  O'Hara,  62  Hun,  531  j 
Co.  V.  Hughes,  11  Hun,  130.  17  N.  Y.  Supp.  91;  Elias  v.  Schweyer, 

37  Morgan  v.  Morgan,  3  Dem.  612;  13  App.  Div.  336;  43  N.  Y.  Supp.  55. 
Dow  V.  Dow,  45  St.  Rep.  5;  18  N.  Y.  Evidence  that  a  trustee  had  omitted 
Supp.  222;  Matter  of  Tliieriot,  117  to  charge  herself  with  rents  collected, 
App.  Div.  686;  102  N.  Y.  Supp.  952;  with  an  intent  to  conceal  them  from 
modif.  in  other  respects,  188  N.  Y.  those  interested  and  to  convert  them 
589;  Wiggins  v.  Burr,  54  Misc.  149.  to  her  own  use  is  dishonesty,  suffi- 
Where  a  testamentary  trustee,  di-  cient  to  warrant  her  removal.  (Mat- 
rected  by  the  will  to  spend  so  much  ter  of  Smith,  26  St.  Rep.  235 ;  7  N.  Y. 
as  in  his  judgment  may  be  necessary  Supp.  327.)  So  the  omission  to  charge 
and  proper  for  the  support  and  edu-  herself  with  rents  collected  after  the 
cation  of  the  infant  beneficiary,  re-  death  of  her  father  when  she  knew 
fuses  to  make  such  expenditures  jus-  that  they  constituted  assets  of  his. 
tifies  an  application  for  his  removal;  estate,  of  which  she  was  executrix,  is 
but  as  the  act  complained  of  arises  carelessness  and  inattention  sufficient 
from  the  trustee's  misconception  of  to  warrant  her  removal.  The  fact  of 
his  fiduciary  responsibilities  and  re-  her  good  faith  and  honesty  is  not 
suits  in  no  serious  harm  to  the  peti-  enough  to  prevent  her  removal.  (lb.) 
tioner,  the  application  for  removal  See  Wilcox  v.  Quinby.  42  St.  Rep. 
will  be  denied  upon  the  condition  that  159;    16  N.  Y.   Supp.   699. 

the  trustees   reimburse  the  petitioner  39  Matter  of  Wiggins,  29  Hun,  271. 


399  Eevocation  of  Autiioeity,  Eic.  §  454. 

curities,  it  camiot  be  said  that  the  trustee  has  been  improvident 
or  is  unfit  for  the  execution  of  his  trust.*"  But  whatever  may 
be  the  ground  urged  for  the  trustee's  removal,  he  is  entitled  in 
every  case  to  have  the  issues  raised  by  his  answer  determined 
upon  common-law  evidence.*^ 

§  454.  Appointment  of  successor. —  "  When  a  person  named  in 
a  will  as  sole  testamentary  trustee  dies  prior  to  the  probate  of 
the  will,  or  by  an  instrument  in  writing  renounces  his  appoint- 
ment, or  when  a  sole  testamentary  trustee  dies,  or  becomes  a 
lunatic,  or  is  by  a  decree  of  the  Surrogate's  Court  removed  or 
allowed  to  resign,  and  the  trust  has  not  been  fully  executed,  the 
same  court  may  appoint  his  successor,  unless  such  an  appoint- 
ment would  contravene  the  express  terms  of  the  will.  Where  one 
of  two  or  more  persons  named  in  a  will  as  testamentary  trustees 
dies  prior  to  the  probate  of  the  will,  or  by  an  instrument  in 
writing,  renounces  his  or  their  appointment,  or  where  one  of  two 
or  more  testamentary  trustees  dies  or  becomes  a  lunatic,  or  is, 
by  decree  of  the  Surrogate's  Court,  removed  or  allowed  to  resign, 
a  successor  shall  not  be  appointed,  except  where  such  appointment 
is  necessary  in  order  to  comply  with  the  express  terms  of  the 
will,  or  unless  the  same  court,  or  the  Supreme  Court,  shall  be  of 
the  opinion  that  the  appointment  of  a  successor  would  be  for  the 
benefit  of  the  cestui' que  trust.  Unless  and  until  a  successor  is 
appointed,  the  remaining  trustee  or  trustees  may  proceed  and 
execute  the  trust  as  fully  as  if  such  trustee  or  trustees  had  not 
died,  become  lunatic,  been  removed  or  resigned."  *^    It  is  not  in 

40  Matter    of   Seymour,   N.   Y.   Law  63  N.  Y.  652;  Dunning  v.  Ocean  Nat. 

J.,  June  5,  1891.  Bank,   6   Lans.   296;    afif'd,   61   N.   Y. 

«  Matter    of    Scott,    49    App.    Div.  497;  Green  v.  Green,  4  Redf.  357.   An 

130;    62  N.   Y.   Supp.   1059.  executor,  required  by  the  terms  of  the 

42  Co.  Civ.  Proc,  §  2818.  The  pro-  will  to  pay  the  income  of  a  fund  semi- 
vision  relating  to  death  or  renuncia-  annually  to  a  beneficiary  during  his 
tion  before  probate  was  added  in  1903  life,  is  a  testamentary  trustee;  upon 
(L.  1903,  c.  370).  Prior  to  that  it  his  death  the  appointment  of  a  suo- 
was  held  that  where  a  trustee,  named  cesser  is  necessary,  and  the  surrogate 
in  a  will,  refuses  or  neglects  to  ac-  may  make  it  under  Co.  Civ.  Proc, 
cept  the  trust,  and  qualify  as  trustee,  §  2818.  (Matter  of  Hecht,  71  Hun, 
for  a  period  of  twenty  years,  he  must  62;  24  N.  Y.  Supp.  540.)  As  to  the 
be  deemed  to  have  renounced  the  trust,  appointment  of  the  beneficiary  as  suc- 
and  a  vacancy  is  thereby  created  cessor,  see  People  ex  rel.  Collins  v. 
which  may  be  filled  by  the  court  Donohue,  70  Hun,  317;  Losey  v.  Han- 
(Matter  of  Robinson,  37  N.  Y.  261;  ley,  147  N.Y.  560;  Matter  of  Hitch- 
which  was  the  case  of  an  appoint-  ings,  39  Misc.  767;  80  N.  Y.  Supp. 
ment  by  the  Supreme  Court.)  And  1125;  Sweet  v.  Schliemann,  95  App. 
see  Ross  v.  Roberts,  2  Hun,  90;  aff'd,  Div.   267,   and   §    601,  post.     In   ap- 
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every  such  case  that  a  successor  will  be  appointed,  for  where  no 
duties  remain  to  be  performed,  except  to  make  certain  payments, 
there  is  no  need  of  a  new  trustee  as  the  executor  of  the  deceased 
tnistee  may  be  required  to  make  them.*''  The  power  to  appoint  a 
successor  is  not  confined  to  the  case  of  a  single  or  sole  trustee,  but 
the  court  may  appoint  one  or  more  successors  to  several  trustees 
who  have  resigned.**  It  is  the  better  practice  not  to  appoint  the 
successor  until  the  completion  of  the  accounting  of  the  present 
trustee  and  an  order  entered  directing  the  turning  over  of  the 
estate;  otherwise,  some  difficulty  may  be  encountered  in  fixing 
the  penalty  of  the  new  trustee's  bond.*^  But,  as  a  matter  of  juris- 
diction, the  surrogate  has  the  power  to  make  such  appointment 
even  before  the  entry  of  the  order  discharging  the  predecessor.*® 
It  should  also  be  noted  that  when  a  person,  who  is  also  executor 
and  trustee,  resigns  his  authority  as  trustee,  and  his  resignation 
is  accepted,  this  does  not  affect  the  exercise  of  his  function  as 
executor.  His  powers  in  the  latter  capacity,  including  a  power 
in  trust  to  sell  real  estate,  remain  in  him,  and  are  not  vested 
in  the  new  trustee  appointed  in  his  place.*^ 

§  455.  Qualification  of  successor — Where  a  decree  removing  a 
trustee,  or  discharging  him  on  his  resignation,  does  not  name 
his  successor,  or  the  person  designated  therein  does  not  qualify, 
the  successor  must  be  appointed  and  must  qilalify  in  the  manner 
prescribed  for  the  appointment  and  qualification  of  an  adminis- 
trator with  the  will  annexed.** 


pointing   a    substituted   trustee   it   is  trustee.      (Matter  of  Brady,  58  Misc. 

proper  to  consider  the  relations  of  tlie  108.)     Nor  is  it  an  objection  that  the 

life    beneficiaries    with    the    proposed  Supreme  Court  has  already  appointed 

trustee    and   to   what   extent   his   ac-  an  agent  or  representative  to  execute 

tions   would    be    influenced   by   them,  the  tYusts.      (lb.) 

(Matter  of  Pitney,  113  App.  Div.  845;  44Eoyce  v.  Adams,  123  N.  Y.  402; 

99  N.   If.  Supp.  588;  modif.  on  other  33   St.   Rep.   622. 

points,  186  N.  Y.  540.)     The  appoint-  45  See  Matter   of  McWhaley,  N.  Y. 

ment  should  be  made  only  on  notice  Law,   J.,   April   8,    1892. 

to  the  beneficiaries  and  to  those  en-  48  Conant  v.  Wright,   22  App.  Div. 

titled  to  the  remainder.      (Matter  of  216;    48   N.   Y.    Supp.   422. 

Wetmore,  113  App.  Div.  232.)  47  Greenland  v.  Waddell,  116  N.  Y. 

43  Boyer  v.  Decker,  5  App.  Div.  623 ;  234. 

40  N.  Y.  Supp.  469.    But  the  executor  48  Co.  Civ.  Proc,  §  2818.     He  must 

of  the  deceased   trustee  may  himself  give  a  bond.      (Eussak  v.  Tobias,   12 

apply  for  the  appointment  of  the  sue-  Civ.    Proc.    Eep.    390;     Tompkins    v. 

cessor,  and  where  all  the  parties  ap-  Moseman,  5  Eedf.  402;  Lane  v.  Lewis, 

■pear,   the  Surrogate's   Court   acquires  4  Dem.  468;  Matter  of  Whitehead,  3 

jurisdiction  to  appoint  the  substituted  id.  227;  1  How.  Pr.  (N.  S.)   90.) 


CHAPTER  XV. 

OFFICIAL  BONDS  OF  OFFICERS  SUBJECT  TO  THE 

SURROGATE'S  JURISDICTION;  RIGHTS  AND 

LIABILITIES  OF  SURETIES. 


TITLE   FIEST. 

GEITEKAL  PEOVISIONS  EELATING  TO   OFFICIAL  BONDS. 

§  456.  General  requisites  of  official  bonds We  have  already 

given  the  statute  which  requires  a  surrogate,  after  his  election  or 
appointment,  to  make  and  file  a  bond."^  The  Surrogate's  Court, 
in  the  exercise  of  the  jurisdiction  conferred  upon  it  by  statute, 
may  compel  the  filing  of  an  ofiicial  bond  by  any  of  several  descrip- 
tions of  officers,  including  executors,  administrators,  guardians, 
and  other  trustees,  and  may  exercise  certain  supervisory  powers 
in  respect  to  the  security  so  to  be  given.  The  statutory  regula- 
tions, with  regard  to  the  bonds  of  all  or  most  of  such  officers,  are 
given  here;  those  not  generally  applicable  are  separately  consid- 
ered.^ Every  official  bond,  given  as  prescribed  in  the  Code,  must 
be  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded.^  The  clerk  of  the  Surrogate's  Court  has  the 
power  to  take  acknowledgment  or  proof  of  the  execution  of  any 
bond  to  be  filed  in  the  court  of  which  he  is  clerk.*  A  bond  re- 
quired to  be  given  by  or  in  behalf  of  a  person  does  not  necessitate 
his  joining  with  the  sureties  in  the  execution  thereof,  unless  the 

1  See  ante,  §  28.  istrator,    merely    affects    the    remedy, 

2  It  may  be  remarked  here  that  the  not  the  liability,  and  so  is  not  within 
provisions  of  the  present  Code  relat-  the  exception  contained  in  section 
ina;  to  the  bonds  of  executors,  admin-  2610.  Accordingly,  section  2606  is 
istrators,  etc.,  and  the  rights  and  lia-  applicable  to  a  case  where  the  bond 
bilities  of  sureties,  apply  to  repre-  was  given  before  its  enactment,  and, 
sentatives,  guardians,  etc.,  to  whom  therefore,  a  decree  against  an  admin- 
letters  were  issued  before  or  after  the  istrator  of  the  deceased  administrator, 
1st  of  September,  1880,  but  the  C!ode  rendered  upon  his  accounting,  had  the 
does  not  affect  the  liabilities  of  the  same  effect  "  as  if  an  execution  issued 
sureties  in  the  bond  executed  before  upon  a  surrogate's  decree  against  the 
this  date.  (Co.  Civ.  Proc,  §  2610.)  property  of  decedent  had  been  returned 
The  change  wrought  by  Co.  Civ.  Proc,  unsatisfied  during  decedent's  lifetime." 
§  2606,  in  reference  to  the  method  of  (Potter  v.  Ogden,  136  N.  Y.  384.) 
establishing  a  devastavit,  in  an  action  3  Co.  Civ.  Proc,  §  810;  id.,  §  2500. 
upon  the  bond  of  a  deceased  admin-  4  Co.  Civ.  Proc,  §  2509,  subd.  5. 

[401] 
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statute  requires  iim  to  execute  the  same.  The  execution  thereof 
by  one  surety  is  suiEcient,  although  the  word  "  sureties  "  is  used, 
unless  the  provision  expressly  requires  two  or  more  sureties,  and 
a  bond  executed  by  any  surety  or  fidelity  company,  authorized 
by  law  to  transact  business,  is  equivalent  to  an  execution  by  two 
sureties.^ 

§  457.  Number  and  qualifications  of  sureties ^A  bond,  execiited 

by  a  surety  or  sureties,  as  prescribed  in  the  Code,  must,  where  two 
or  more  persons  execute  it,  be  joint  and  several  in  form ;  and,  un- 
less otherwise  expressly  prescribed,  it  must  be  accompanied  with 
the  affidavit  of  each  surety,  subjoined  thereto,  to  the  effect  that  he 
is  a  resident  of,  and  a  householder  or  a  freeholder  within,  the 
State,  and  is  worth  the  penalty  of  the  bond,  over  all  the  debts  and 
liabilities  which  he  owes  or  has  incurred,  and  exclusive  of  property 
exempt  by  law  from  levy  and  sale  under  an  execution.® 

Where  the  penalty  of  the  bond  is  five  thousand  dollars  or  up- 
wards, the  surrogate  may  in  his  discretion  allow  the  sum,  in  which 
a  surety  is  required  to  justify,  to  be  made  up  by  the  justification  of 
two  or  more  sureties,  each  in  a  smaller  sum,  but,  in  that  ease  a 
surety  cannot  justify  in  a  sum  less  than  five  thousand  dollars; 
and  where  two  or  more  sureties  are  required  by  law  to  justify, 
the  same  person  cannot  so  contribute  to  make  up  the  sum  for  more 
than  one  of  them.'' 

EaoTi  surety  should  justify  in  the  required  penalty,  that  is,  the 
penalty  must  be  twice  made  up,  either  (1)  by  two  persons,  each, 
fully  qualified,  or  ('2)  by  one  such  person  and  two  or  more  persons 
else,  unitedly  sufficient,  or  (3)  by  two  distinct  sets  of  persons,  each 
set  being  unitedly  worth  the  full  penalty.* 

5  Co.  Civ.  Proc,  §  811.  sureties,  one   of  whom   justified  in  a 

6  Co.  Civ.  Proc,  §  812.  As  to  a  sum  greater  than  the  penalty,  vphile 
husband's  being  surety  on  his  wife's  the  other  fell  far  short  of  the  statu- 
bond  and  vice  versa,  see  Matter  of  tory  standard,  it  was  contended  that 
Grove,  13  Civ.  Proe.  Rep.  267;  Mat-  the  deficiency  in  the  justification  of 
ter  of  McMaster,  12  id.  177.  one  was  supplied  by  the  excess  in  that 

7  Co.  Civ.  Proc,  §  813,  as  amended  of  the  other.  Held,  that  the  bond  wa» 
188.5.  Before  the  amendment  of  1885,  insufficient,  and  that  the  second  surety 
the  penalty  of  the  bond  was  required  should  be  replaced  by  one  capaole  of 
to  be  $20,000,  to  authorize  it  to  he  justifying  in  $95,000,  or  by  two  or 
made  up  by  the  justification  of  two  or  more,  each  worth  at  least  $10,000,  and 
more  sureties.  See  Matter  of  Thomp-  capable  together  of  justifying  in 
son,  6  Dem.  56;  19  St.  Rep.  900;  Mat-  $95,000.  In  New  York  county  a 
ter  of  Hart,  2  Redf.   156.  special  rule    (No.  17)    is   adopted  for 

STrask  v.  Annett,  1  Dem.  171.     In  the  examination  of  sureties  in  an  offi- 

that  case  a  testamentary  trustee,  hav-  cial   bond   coming   within   the   cogni- 

ing  been  required  to  give  security  by  a  zance  of  the  surrt^ate. 
bond  in  a  penalty  of  $95,000,  with  two 
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§  458.  Bond  by  a  surety  company —  It  is  provided  that  the  ex- 
ecution of  any  bond  required  by  the  Code  to  be  given  may  be 
executed  by  any  fidelity  or  surety  company  authorized  by  the 
laws  of  this  State  to  transact  business.  Its  execution  of  such  bond 
is  equivalent  to  the  execution  of  the  bond  by  two  sureties,  pro- 
vided the  same  is  approved  by  a  judge  of  the  court  in  which  such 
bond  is  given;  and  such  company,  if  excepted  to,  shall  justify 
through  its  officers  or  attorney  in  the  manner  required  by  law. 
Any  such  company  may  execute  such  bond  as  surety,  by  the  hand 
of  its  officers,  or  attorney,  duly  authorized  thereto  by  resolution 
of  its  board  of  directors,  a  certified  copy  of  which  resolution 
under  the  seal  of  said  company  shall  be  filed  with  each  bond  or 
undertaking.® 

§  459.  Bonus  to  sureties It  was  held,  before  1892,  that  a  fee 

paid  by  a  representative  to  a  surety  company  as  a  consideration 
for  becoming  his  surety,  was  not  a  necessary  or  reasonable  ex- 
pense, which  would  be  allowed  him  on  his  accounting;-"'  but,  now, 
he  "  may  include,  as  part  of  his  lawful  expenses,  such  reasonable 
sum,  not  exceeding  1  per  cent,  per  annum  upon  the  amount  of 
such  bond  paid  his  surety  thereon,  as  such  court  or  judge  allows." -^^ 

§  460.  Deposit  of  securities  to  reduce  penalty  of  bond —  In  ac- 
cordance with  a  practice  which  prevailed  to  some  extent  before  the 
Code,  of  reducing  the  penalty  of  a  bond  by  a  deposit  of  securities, 
or  the  funds  belonging  to  the  estate,  in  a  trust  company,  to  the 
credit  of  the  proceeding,  to  be  withdrawn  only  upon  the  order  of 
the  court,  the  Code^^  prescribes  that  where  a  bond,  or  new  sureties 
to  a  bond,  are  "  required  by  a  surrogate  from  an  executor,  adminis- 
trator, guardian,  or  other  trustee,  if  the  value  of  the  estate  or 
fund  is  so  great  that  the  surrogate  deems  it  inexpedient  to  re- 
quire security  in  the  full  amount  prescribed  by  law,  he  may  direct 
that  any  securities  for  the  payment  of  money,  belonging  to  the 
estate  or  fund,  be  deposited  with  him,  to  be  delivered  to  the  county 
treasurer,  or  be  deposited,  subject  to  the  order  of  the  trustee, 
countersigned  by  the  surrogate,  with  a  trust  company  duly  author- 

9  Co.  Civ.  Proc,  §  811.     The  surro-        10  Jenkins  v.  Shaffer,  6  Dem.  59. 
gate  has  power  to  require  a  bank  to        n  Co.  Civ.  Proc,  §  3320,  as  amended 

pay  the  check  of  an  executor  without  1892.      See   Matter   of   Gill,   21   Misc. 

the    countersignature    of    the    surety  281. 

company.     (Matter  of  Chesterman,  75        12  Co.  Civ.  Proc,  §  2595.     See  Rule 

App.  Div.  573;  78  N.  Y.  Supp.  345.)  15,  N.  Y.  Surr.  Ct. 
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ized  by  law  to  receive  the  same.  After  such  a  deposit  has  been 
made,  the  surrogate  may  fix  the  amount  of  the  bond,  with  respect 
to  the  value  of  the  remainder  only  of  the  estate  or  fund. 

A  security  thus  deposited  shall  not  be  withdrawn  from  the 
custody  of  the  county  treasurer  or  trust  company,  and  no  person, 
other  than  the  county  treasurer  or  the  proper  officer  of  the  trust 
company,  shall  receive  or  collect  any  of  the  principal  or  interest 
secured  thereby,  without  the  special  order  of  the  surrogate,^^  en- 
tered in  the  appropriate  book.  Such  an  order  can  be  made  in  favor 
of  the  trustee  appointed,  only  where  an  additional  bond  has  been 
given  by  him,  or  upon  proof  that  the  estate  or  fund  has  been  so 
reduced,  by  payments  or  otherwise,  that  the  penalty  of  the  bond 
originally  given  will  be  sufficient  in  amount  to  satisfy  the  pro- 
visions of  law  relating  to  the  penalty  thereof,  if  the  security  so 
withdrawn  is  also  reckoned  in  the  estate  or  fund."  '* 

§  461.  Approval  and  filing  of  bond. —  The  bond  is,  in  every  case, 
subject  to  the  approval  of  the  surrogate,  to  be  indicated  by  his 
indorsement  thereupon,  to  that  effect,-^^  and  must  be  filed  with  the 
surrogate  or  the  clerk  of  his  court.^^  Every  bond  filed  in  his  office 
must  be  carefully  preserved  by  him  and  delivered  to  his  successor 
when  his  term  expires." 

§  462.  Petition,  by  person  interested,  for  new  bond  or  new  sureties. 
— Any  person,  interested  in  the  estate  or  fund,  may  present  to 
the  Surrogate's  Court  a  written  petition,  duly  verified,  setting  forth 
that  a  surety  in  any  bond,  taken  as  prescribed  in  the  eighteenth 
chapter  of  the  Code,  "  is  insufficient,  or  has  removed,  or  is  about 
to  remove,  from  the  State,  or  that  the  bond  is  inadequate  in 
amount,  and  praying  that  the  principal  in  the  bond  may  be  re- 
quired to  give  a  new  bond,  in  a  larger  penalty,  or  new  or  additional 
sureties  as  the  case  requires ;  or,  in  default  thereof,  that  he  may  be 
removed  from  his  office,  and  that  letters  issued  to  him  may  be 
revoked.    Where  the  bond  so  taken  is  that  of  a  guardian,  the  peti- 

13  See  Ditmas  v.  McKane,  92  App.       15  Co.  Civ.  Proc,  §  812. 

Div.  344.  16  Co.  Civ.  Proe.,  §  816.    But  failure 

14  Tlie  surrogate  has  power  to  award  to  file  it  is  no  defense  to  tlie  sureties 
the  depositary  reasonable  commis-  in  an  action  thereon.  (Haywood  v. 
sions  for  the  services  rendered  by  it.  Townsend,  4  App.  Div.  246;  38  N.  Y. 
(Matter   of   Butman,    130   App.    Div.  Supp.  517.) 

156.)  17  Co.  Civ.  Proc,  §  2500. 
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tion  may  also  be  presented  by  any  relative  of  the  infant.  When 
the  bond  is  that  of  an  executor  or  administrator,  the  petition  may 
also  be  presented  by  any  creditor  of  the  decedent.  If  it  appears  to 
the  surrogate  that  there  is  reason  to  believe  that  the  allegations  of 
the  petition  are  true,  he  must  cite  the  principal  in  the  bond  to 
show  cause  why  the  prayer  of  the  petition  should  not  be  granted."  ^* 
The  only  persons  who  can  apply  are,  either  those  interested  in 
the  estate  or  fund,  under  this  section,  or  one  or  more  of  the  sureties, 
under  section  2600;  the  principal  cannot  apply  for  an  order  re- 
leasing one  of  the  sureties.-^® 

§  463.  Order  granting  or  denying  application.—  Upon  the  return 
of  such  a  citation,  "  the  surrogate  must  hear  the  allegations  and 
proofs  of  the  parties;  and  if  the  objections,  or  any  of  them,  are 
found  to  be  valid,  he  must  make  an  order,  requiring  the  principal 
in  the  bond  to  give  new  or  additional  sureties,  or  a  new  bond  in 
a  larger  penalty,  as  the  case  requires,  within  such  a  reasonable 
time,  not  exceeding  five  days,  as  the  surrogate  fixes ;  and  directing 
that,  in  default  thereof,  his  letters  be  revoked."  ^° 

"  If  a  bond  with  new  or  additional  sureties,  or  in  a  larger  pen- 
alty, is  approved  and  filed  in  the  surrogate's  office,  as  required  by 
such  an  order,  the  surrogate  must  make  a  decree  dismissing  the 
proceedings  upon  such  terms,  as  to  costs,  as  justice  requires ;  other- 
wise, he  must  make  a  decree,  removing  the  delinquent  from  office, 
and  revoking  the  letters  issued  to  him."  ^^ 

§  464.  Petition  by  sureties  to  be  released — Any  or  all  of  the 

sureties  in  any  bond,  taken  as  prescribed  in  the  eighteenth  chapter 
of  the  Code,  "  may  present  a  petition  to  the  Surrogate's  Court, 
praying  to  be  released  from  responsibility,  on  account  of  any 
future  breach  of  the  condition  of  the  bond ;  and  that  the  principal 
in  the  bond  be  required  to  give  new  sureties  and  to  render  and 

18  Co.  Civ.  Proc,  §  2597.    Service  of  W  Matter  of  Haug,   X.   Y.   Law   J., 

the   citation   out  of   the   State,  on   a  Feb.  26,   1892. 

nonresident  principal,  is  good.      (Ste-  20  Co.  Civ.  Proc,  §  2598. 

vens   V.    Stevens,    3    Redf.    507.)       A  21  Co.  Civ.  Proc,   §  2599.     A  bond, 

surety's  dying  is   not   removing  from  reciting  the  former  bond  and  executed 

the  State,  within  the  meaning  of  this  by  the  single  new  surety,  is  in  proper 

section.     The  statute   makes  no   pro-  form.      (Matter   of   Patullo,    1    Tuck, 

vision  for  the  renewal  of  the  bond  on  140.) 
the   death   of   a   surety.      (Stevens  v. 
Stevens,  2  Dem.  469.) 
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settle  his  account,  and  that  a  citation  issue  to  said  principal  to 
attend  on  such  application.  The  surrogate  must  thereupon  issue 
a  citation  accordingly."  ^^ 

It  will  be  noted  that  this  provision  is  only  applicable  to  such 
bonds  as  are  "  prescribed  "  by  the  eighteenth  chapter ;  consequently 
a  surety  in  a  bond  not  so  prescribed  —  e.  g.,  a  bond  given  by  a 
life  tenant  to  secure  the  preservation  of  the  fund  and  its  distribu- 
tion among  the  remaindermen,  required  by  the  court  under  its 
incidental  power  to  protect  those  ultimately  entitled  to  the  fund  — 
cannot  avail  himself  of  this  means  to  secure  a  release.^^ 

.The  fact  that  the  surety  and  his  relatives  are  indebted  to  the 
estate,  and  that  his  object  in  making  the  application  is  to  procure 
the  administration  to  be  transferred  to  a  person  who  will  refrain 
from  enforcing  payment  of  such  debts  by  him  and  them,  are  not 
grounds  for  refusing  the  application.-*  It  is  improper  to  combine 
a  petition  of  a  surety  to  be  released,  with  a  petition  of  the  next  of 
kin  for  a  new  bond  or  removal.  The  practice  in  the  two  cases  is 
different.^'' 


22  Co.  Civ.  Proc,  §  2600.  The  right 
to  a  discharge  as  to  future  breaches 
is  absolute.  (Matter  of  Am.  Surety 
Co.,  61  Misc.  542.)  As  to  applica- 
bility of  this  section  to  a  bond  given 
in  1878,  see  Shook  v.  Goddard,  2  Dem. 
201.  By  L.  1881,  c.  654,  "the  surety 
or  sureties  of  any  trustee,  committee, 
or  guardian,  appointed  by,  or  account- 
able to,  the  iSupreme  Court,  *  *  » 
or  to  a  County  Court,"  was  authorized 
to  apply  to  those  courts,  to  be  relieved, 
etc.,  and  the  course  and  method  of  the 
proceeding  were  prescribed.  By  L. 
1892,  c.  568,  the  substance  of  this  stat- 
ute was  tacked  on  to  Co.  Civ.  Proc, 
§  812,  as  an  amendment  thereof;  but 
the  remedy  is  given  to  "  the  surety  or 
sureties,  or  the  representatives  of  any 
surety  or  sureties  upon  the  bond  of 
any  trustee,  committee,  guardian,  as- 
signee, receiver,  or  executor,"  to  peti- 
tion "  the  court  that  appointed  him, 
or  that  approved  or  accepted  such 
bond,"  etc.  We  do  not  think  this  sec- 
tion of  the  Code  applies  to  the  case  of 
•bonds  taken  and  approved  by  a  Sur- 
rogate's Court;  a  special  remedy  for 
the  relief  of  surities  on  such  bonds 
being  furnished  by  section  2600,  above. 
Special  provision  is  likewise  made  for 
the  enforcement  of  their  liability,  no 
other    than    which    can    be    pursued. 


Hence  section  814  has  no  application 
to  an  executor's  bond.  (Haight  v. 
Brisbin,   100  N.   Y.  219.) 

23  Matter  of  Hein,  N.  Y.  Law  J., 
May  27,  1892.  It  seems,  that  the  re- 
maindermen have  the  right  to  apply 
to  a  court  of  equity  to  compel  the  life 
tenant  to  give  security  for  the  safety 
of  the  proceeds  of  the  sale  of  realty 
in  the  hands  of  such  life  tenant,  and 
for  its  forthcoming  at  the  proper 
time.  (Matter  of  Blauvelt,  131  N.  Y. 
249;  43  St.  Rep.  285.)  See  §  749, 
post.  Compare  Matter  of  Shipman, 
53  Hun,  511;  Matter  of  McDougall, 
141  N.  Y.  21;  56  St.  Rep.  579.  The 
right  of  a  surety  upon  the  bond  of 
an  administrator  in  proceedings  to 
sell  real  estate  for  the  payment  of 
debts  to  apply  for  his  relpase  was 
questioned  in  Matter  of  McCormick, 
25  Misc.   136. 

24  Lewis  r.  Watson,  3  Redf.  43.  Nor 
can  a  guardian  of  an  infant  interested 
in  the  estate,  object  to  the  release  of 
sureties  on  the  administrator's  bond, 
on  the  ground  of  an  error  overcharg- 
ing him  on  the  accounting,  where  he 
has  received  more  than  the  amount  of 
such  overcharge  in  excess  of  what  was 
due  to  his  ward.  (Altman  v.  Wile, 
141  N.  Y.  574:  60  St.  Rep.  324.) 

25Bick  v.  Murphy,  2  Dem.  251. 
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§  465.  Keleasing  sureties  on  filing  new  bond Upon  the  return 

of  such  a  citation,  "  if  the  principal  in  the  bond  does  not  file  a  new 
bond  in  the  usual  form,  with  new  sureties  to  the  satisfaction  of  the 
surrogate,  the  surrogate  must  make  an  order  requiring  said  prin- 
cipal to  file  such  new  bond  within  such  reasonable  time  not  exceed- 
ing five  days  as  the  surrogate  fixes.  Should  the  principal  file  such 
new  bond  upon  the  return  of  such  citation  or  within  the  time  fixed 
by  such  order,  the  surrogate  must  thereupon  make  a  decree,  releas- 
ing the  petitioner  from  liability  iipon  the  bond  for  any  subsequent 
act  or  default  of  the  principal,  and  requiring  the  principal  to  ren- 
der and  settle  his  account  to  and  including  the  date  of  such  decree 
and  to  file  such  account  within  a  time  fixed,  not  exceeding  twenty 
days  from  such  date;  otherwise  he  must  make  a  decree,  revoking 
the  delinquent's  letters."  ^' 

§  466.  Extent  of  liability  on  bond "A  person  to  whom  letters 

are  issued  is  liable  for  money  or  other  personal  property  of  the 
estate,  which  was  in  his  hands,  or  under  his  control,  when  his  let- 
ters were  issued ;  in  whatever  capacity  it  was  received  by  him,  or 
came  under  his  control.  Where  it  was  received  by  him,  or  came 
under  his  control,  by  virtue  of  letters  previously  issued  to  him, 
in  the  same  or  another  capacity,  an  action  to  recover  the  money, 
or  damages  for  failure  to  deliver  the  property,  may  be  maintained 
upon  both  official  bonds;  but,  as  between  the  sureties  upon  the 
official  bond  given  upon  the  prior  letters,  and  those  upon  the 
•official  bond  given  upon  the  subsequent  letters,  the  latter  are  liable 
over  the  former."  ^^ 

26  Co.  Civ.  Proc,  §  2601.  The  par-  Y.  561,  cases  under  the  Revised  Stat- 
ties  interested  in  the  estate  need  not  utes.  In  Scxjfield  v.  Churchill  (72  N. 
be  brought  in  upon  such  an  account-  Y.  565),  the  bond  was  conditioned, 
ing.  (Matter  of  Sogaard,  39  Misc.  among  other  things  that  the  executor 
519;  80  N.  Y.  Supp.  379.)  The  sub-  should  "obey  all  orders  of  the  surro- 
Btituted  sureties  cannot  have  the  ac-  gate  touching  the  administration  of 
counting  opened  for  the  purpose  of  the  estate  comimitted  to  him."  Held, 
litigating  issues  embraced  within  the  that  the  sureties  could  not  limit  their 
decree.  (Matter  of  Grant,  122  App.  liability  to  deficiencies  or  defalcations 
Div.  602.)  of   the   executors   occurring  after  the 

27  Co.  Civ.  Proc,  §  2596.  See  id.,  giving  of  the  bond.  The  surety,  how- 
§  2593 ;  ante,  §  324.  This  is  an  adop-  ever,  was  held,  where  the  condition 
tion  of  the  rule  established  by  Gotts-  of  the  bond  was  that  the  representa- 
berger  V.  Taylor  (19  N.  Y.  150),  that  tive  shall  account  for  all  moneys 
the  sureties  of  a  special  administrator  "  that  shall  come  into  his  hands." 
were  liable  for  money  belonging  to  the  (Thomson  v.  American  Surety  Co., 
estate,  received  by  him  before  his  ap-  170  N.  Y.  109.)  It  seems,  that  the 
pointment,  and  as  the  agent  of  a  sureties  on  a,  guardian's  bond  are 
previous  administrator  to  whom  he  liable  for  moneys  belonging  to  the 
succeeded.  iSee  also,  Williams  v.  ward  which  he  held  as  administrator 
Xiernan,  25  Hun,  355;  Haines  v.  but  failed  to  turn  over  to  himself  as 
Mever,  id.  414;  Trust  &  Deposit  Co.  guardian.  (Rouse  v.  Payne.  120  App. 
V.  Pratt,  id.  23;  Hood  v.  Hood,  85  N.  Div.  667.)      Where  the  administrator 
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The  sureties  remain  liable  until  they  can  show  payment  by  their 
principal  to  the  parties  legally  entitled  to  receive  the  assets. 
Hence  when  the  sole  defense  to  an  action  upon  an  administrator's 
bond  is  a  technical  and  constructive  transfer  of  liability  from  him- 
self, as  such,  to  himself,  as  guardian,  this  must  be  clearly  estab- 
lished, so  as  to  leave  no  doubt  of  the  liability  of  the  sureties  upon 
his  bond  as  guardian.^^ 

The  sureties  on  the  bond  of  co-principals  will  become  liable  for 
the  joint  acts  of  the  principals,  as  well  as  for  the  individual  de- 
faults of  each ;  the  bond  being  considered  as  if  each  principal  had 
executed  a  separate  bond,  with  the  same  sureties.^* 

§  467.  Remedies  available  on  the  bond. —  Three  successive  sec- 
tions of  the  Code  (§§  2607,  2608,  2609)  provide  for  three  classes 
of  actions  upon  the  official  bonds  of  representatives,  guardians  and 
testamentary  trustees.  The  remedies  given  are  distinct,  and  are 
governed,  in  some  respects,  by  different  rules.  The  first  is  an 
action  provided  for  by  section  2607,  which  may  be  maintained 
upon  the  bond,  by  and  in  the  name  of  any  person  in  whose  favor 
the  decree  was  made,^**  provided  an  execution  issued  upon  a  sur- 
rogate's decree  has  been  returned,  wholly  or  partly  unsatisfied. 


personally  owed  his  intestate,  such 
debt  is,  as  to  his  bondsmen,  an  asset 
of  the  estate,  for  which  they  would 
be  liable,  and  such  sureties  are  bound 
by  recitals  in  a  decree,  on  such  admin- 
istrator's accounting,  that  he  should 
have  accounted  for  such  debts  and  was 
able  to  pay  them.  (Keegan  v.  Smith, 
60  App.  Div.  168;  aff'd,  172  N.  Y. 
624.)  Where  the  evidence  did  not 
show  that  interest  had  been  received 
by  a  trustee,  and  the  substituted 
trustee  was  authorized,  by  the  order 
appointing  him,  to  receive  the  prin- 
cipal only  of  the  fund, —  Held,  that 
he  could  not  recover  interest  from  the 
surety  on  the  trustee's  bond  from  the 
date  of  the  former  trustee's  appoint- 
ment. (People  ex  rel.  Collins  v.  Don- 
ohue,  70  Hun,  317;  24  N".  Y.  Supp. 
437.)  A  substituted  surety  of  a  tem- 
porary administrator  charged  with 
devastavit  is  entitled  to  prove  that 
the  devastavit  took  place  prior  to  the 
time  he  became  surety.  (Matter  of 
Grant,  122  App.  Div.  602.)  But  in 
the  absence  6f  proof  that  the  devas- 
tavit occurred  prior  to  the  represen- 
tative's appointment,  the  sureties  are 
liable  for  moneys  shown  to  have  been 
received  before  such  appointment. 
(Fardette  v.  U.  S.  Fid;  &  Guar.  Co., 
86  App.  rHv.  50;  83  N.  Y.  Supp.  521.) 


28  Potter  V.  Ogden,  136  N.  Y.  384; 
Lahn  v.  Sullivan,  116  App.  Div.  669; 
101  N.  Y.  Supp.  920;  aff'd,  192  N.  Y. 
591.  See  Matter  of  Haight,  50  Misc.. 
238.  Upon  due  proof  being  made  that, 
upon  the  settlement  of  the  accounts, 
of  defendant's  principal,  an  amount 
of  money  remained  in  his  hands  which 
he  had  failed  to  pay  over,  the  burden 
is  upon  the  defendant  to  show  that 
this  has  been  paid  over.  The  pre- 
sumption is  that  it  has  not  been  paid,, 
and,  to  escape  liability,  the  presump- 
tion must  be  rebutted  by  proof  that  it 
has  been.  (Dayton  v.  Johnson,  69  N. 
Y.  419.)  Compare  Matter  of  Noll,. 
10  App.  Div.  356;  41  N.  Y.  Supp. 
765;   aff'd,  154  N.  Y.  765. 

29 Nanz V.Oakley,  120  N.  Y.  84;  30 
St.  Rep.  885;  Palmer  v.  Ward,  91 
App.  Div.  450.  An  administrator 
may,  therefore,  bring  action  against 
sureties  on  the  joint  bond  of  himself 
and  a  defaulting  coadministrator,  in 
his  representative  capacity.  (Sperb> 
V.  McCoun,  110  N.  Y.  605.) 

30  See  Prentiss  v.  Weatherly,  68 
Hun,  114;  22  N.  Y.  Supp.  680;  aff'd, 
144  N.  Y.  707;  Bamberger  v.  Am. 
Surety  Co.,  48  Misc.  221;  96  N.  Y. 
Supp.  665;  aff'd,  109  App.  Div.  917. 
See  Allen  v.  Kelly,  171  id.  1., 
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The  second  is  an  action  provided  for  by  section  2608,  wliich  may 
be  maintained  by  the  successor  of  an  executor,  administrator,  or 
guardian,  whose  letters  have  been  revoked ;  in  which  action  "  he 
may  recover  any  money,  or  the  full  value  of  any  other  property, 
received  by  the  principal  in  the  bond,  and  not  duly  administered 
by  him ;  and  to  the  full  extent  of  any  injury  sustained  by  the  estate 
of  the  decedent  or  of  the  infant,  as  the  case  may  be,  by  any  act  or 
omission  of  the  principal."  ^■'■ 

It  is  not  made  a  condition  of  such  right  of  action  that  an  execu- 
tion, issued  against  the  principal,  on  a  surrogate's  decree,  should, 
be  first  returned,  wholly  or  in  part  unsatisfied.^^ 

The  third  remedy  is  an  action  under  section  2609  "  by  any  per- 
son aggrieved,"  where  the  principal's  letters  have  been  revoked, 
but  no  successor  has  been  appointed.  Such  an  action  can  only  be 
maintained  "  upon  obtaining  an  order  from  the  surrogate  grant- 
ing him  leave  to  do  so."  It  is,  likewise,  not  a  condition  of  main- 
taining such  an  action,  that  an  execution  should  have  been  issued 
on  a  surrogate's  decree  and  been  returned  unsatisfied.  As  in  the 
action  by  the  successor  of  a  removed  representative  or  guardian, 
the  plaintiff  in  this  action  "  may  recover  any  money,  or  the  full 
value  of  any  other  property,  received  by  the  principal  in  the  bond, 
and  not  duly  administered  by  him,  and  to  the  full  extent  of  any 
injury  sustained  by  the  estate  of  the  decedent,  by  any  act  or  omis- 
sion of  the  principal ;"  and  the  money  recovered  "  must  be  paid 
by  the  sheriil  or  other  officer  who  collects  it,  into  the  Surrogate's 
Court;  and  the  surrogate  must  distribute  it  to  the  creditors  or 
other  persons  entitled  thereto."  ^^ 

§  468.  Condition  of  surety's  liability — But  whichever  of  these 
remedies  is  sought  to  be  availed  of,  the  rule  is  settled,  with  few 

31  Flanagan  v.  Fidelity,  etc.,  Co.,  32  persons    so    entitled    thereto."       ( Co. 

Misc.  424;  Dunne  v.  American  Surety  Civ.  Proc,  §  2608.) 

Co.,  43  App.  Div.  91;  59  N.  Y.  Supp.  32  Co.  Civ.  Proc,   §   2606;   Hood  v. 

429 ;  Van  Zandt  v.  Grant,  175  N.  Y.  Hayward,  124  N.  Y.  1 ;  26  Abb.  N.  C. 

150;  67  N.  E.  Rep.  221.    "The  money  271;    Van   Zandt  v.    Grant,    67   App. 

recovered    in    such    an    action    is    re-  ^^^-   70;    73  N.  Y.  Supp.   600;    aff'd, 

garded  as  part   of  the  estate  in  the  ^'^  ■^-  ^-  ■^S*'- 

hands  of  the  plaintiff,  and  must  be  ^^P°-  Civ.  Proc,  §  2609.  The  pro- 
distributed  or  otherwise  disposed  of  ceedmgs  for  such  a  distribution  are 
accordingly;    except   that,   a  recovery  the  same  as  prescribed  for  the  distri- 

for  an  act  o-  omission  respecting  a  ^''.r^.nl.f  T^'^'f^  f  ^  T^\v^ 
„.,..,.  ,,  J.  i^eal  propertv  of  a  decedent,  for  the 
nghtof  action  or  other  property  ap-  payment  of  his  debts  or  fukeral  ex- 
propriated by  law  for  the  benefit  of  pe^g^s.  (lb.)  This  section  has  no 
the  husband,  wife,  family,  or  next  of  application  to  an  action  brought  by  a 
kin  of  a  decedent,  or  disposed  of  by  guardian  on  the  administrator's  bond, 
a  will  for  the  benefit  of  any  person,  (Prentiss  v.  Weather ly,  68  Hun,  114; 
is   for   the  benefit   of   the   person    or  aff'd,  144  N.  Y.  707.) 
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exceptions,  that  the  default  of  the  principal  must  be  established 
in  a  proper  proceeding  against  him,  in  the  Surrogate's  Court,  be- 
fore the  sureties  on  his  bond  can  be  prosecuted,  and  that,  as  the 
statutes  have  prescribed  the  steps  necessary  to  be  taken,  the  right 
of  action  against  the  sureties  only  arises  upon  compliance  with 
those  requirements.  No  action  at  law  can  be  maintained  on  the 
bond,  save  in  case  of  the  principal's  disobedience  of  some  order  of 
the  surrogate;  nor  can  the  requirement  of  the  statute  be  disre- 
garded, even  in  an  equitable  action,  where  the  statutory  remedies 
can  be  pursued.^* 

But  the  order  disobeyed  must  have  been  one  touching  the  ad- 
ministration of  the  estate,  under  which  the  principal  was  obligated 
to  pay  a  certain  sum  of  money  or  the  like  to  a  party.  A  mere  order 
imposing  a  fine,  as  for  a  contempt,  upon  an  administrator  for  not 
appearing  when  cited,  in  a  proceeding  to  compel  his  accounting,  is 
not  such  an  order  ;^®  nor  is  one  which  vacates  the  accounts  of  a 
former  guardian  as  fraudulent,  and  directs  him  to  turn  over  a 
stated  sum  to  his  successor.^® 

It  is,  however,  a  general  rule  that  all  final  decrees  of  a  surro- 
gate adjudging  moneys  of  the  estate  in  the  hands  of  a  representa- 
tive or  guardian,  due  and  payable  to  parties  entitled,  run  against 
him  personally  and  de  bonis  propriis.  All  that  is  necessary  in 
order  to  hold  the  sureties  upon  his  bond,  is  that  the  proceedings 
show  that  the  judgment  was  rendered  for  an  oiEcial  default.^'' 

It  is  only  in  regard  to  the  third  class  of  actions,  above  referred 

34  Hood  V.  Hood,  8S  N.  Y.  561 ;  and  at  the  time  directed  by  the  de- 
Haight  v.  Brisbin,  100  id.  219;  Per-  cree.  (Betta  v.  Avery,  46  App.  Div. 
kins  V.  Stimmel,  114  id.  359.  See  342;  61  N.  Y.  Supp.  525.) 
Stilwell  V.  Mills,  19  Johns.  304;  35  Loop  v.  Northup,  59  Hun,  75; 
People  V.  Barnes,  12  Wend.  492 ;  Salis-  35  St.  Rep.  522.  So  an  executor's 
oury  V.  Van  Hoesen,  3  Hill,  77;  Peo-  sureties  are  not  liable  for  his  failure, 
pie  V.  Corlles,  1  Sandf.  228;  Annett  through  inability,  to  pay  over  the 
V.  Kerr,  28  How.  Pr.  324;  Rouse  v.  amount  of  his  debt  due  to  the  tea- 
Payne,  120  App.  Div.  667 ;  Garvey  v.  tator,  as  so  much  money  in  his  hands. 
U.  S.  Fid.  &  Guar.  Co.,  77  App.  Div.  {Baucus  v.  Barr,  45  Hun,  582.)  But 
391;  79  N.  Y.  Supp.  337.  Compare  compare  Keegan  v.  Smith,  60  App. 
Scharmann  v.  Schoell,  23  App.  Div.  Div.  168;  aff'd,  172  N.  Y.  624. 
398;  48  N.  Y.  Supp.  306;  also  a.  c,  36Rou8e  v.  Payne,  120  App.  Div. 
38   App.   Div.   528;    56   N.   Y.    Supp.  667. 

498;    Otto  V.  Van  Riper,   164   N.   Y.        37  Power   v.    Speckman,    126    N.    Y. 

536 ;  Kurz  v.  Heaa,  86  App.  Div.  529 ;  354 ;    37   St.    Rep.    474.     Liability   of 

83  N.  Y.  Supp.  773 ;  Parker  v.  Dom-  sureties  for  costs  in  a  decree  (Phillips 

inick,  105  App.  Div.  440   (where  pre-  v.    Liebmann,    10  App.   Div.    128;    41 

vioua    accounting    waa     impossible)  ;  N.  Y.  Supp.  1020;  Matter  of  Gall,  42 

BischoflF  V.  Engel,   10  App.  Div.  240;  App.  Div.  255;  59  N.  Y.  Supp.  254)  ; 

41  N.  Y.  Supp.  815;  Yatea  v.  Thomaa,  for     allowance     to     special     guardian 

35  Miac.   552;   71   N.  Y.   Supp.   1113.  (Beckett  v.  Place,    12   Misc.  323;   33 

The  right  of   action  does  not  accrue  N.  Y.  Supp.  634), 
until   failure   to  pay   in   the   manner 
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to,  that  the  surrogate's  leave  is  made  a  condition  of  the  right  to 
sue  on  the  bond.^*  The  provision  of  the  former  statute  providing 
for  an  assignment  of  the  bond  by  an  order  of  the  surrogate  for 
the  purpose  of  being  prosecuted,  is  omitted  from  the  present 
statute.^* 

§  469.  Defenses  of  sureties —  The  statute  declares  that  an  action 
against  the  sureties  is  not  barred,  suspended,  or  otherwise  affected 
by  the  levy,  upon  the  principal's  property,  of  an  execution,  or  by 
his  imprisonment  in  contempt  proceedings  under  a  surrogate's 
decree  rendered  against  him  by  reason  of  the  default.*" 

The  ignorance  of  the  sureties,  vphen  they  executed  the  bond,  of 
the  real  nature  of  the  administration,  is  not  available  as  a  defense 
in  an  action  upon  the  bond ;  nor  is  the  fact  that  they  vs^ere  misled 
or  deceived  by  those  at  v^hose  request  they  executed  it,  as  against 
one  who  was  in  no  way  connected  with  the  deception ;  nor  will  an 
unauthorized  insertion,  in  the  recital  of  the  bond,  by  the  clerk, 
after  its  execution,  of  words  descriptive  of  the  office  of  the  prin- 
cipal obligor,  change  the  legal  force  and  character  of  the  bond,  so 
as  to  relieve  the  obligors  from  liability  under  it,  as  originally 
executed." 

As  a  general  rule,  in  the  absence  of  fraud  or  collusion  between 
the  plaintiff  and  the  principal,  the  decree  of  the  surrogate  is  con- 
clusive in  the  action  upon  the  sureties  in  the  bond.  By  their  con- 
tract they  have  made  themselves  privy  to  the  proceedings  against 
their  principal,  and  when  he  is  concluded,  they,  in  the  absence  of 


ssScofield  V.  Adriance,  1  Dem.  196;  having    executed    a    bond,    with    two 

3  Civ.  Proc.  Rep.  323 ;  Hood  v.  Hay-  sureties,  conditioned  that  "  the  above 

ward,  supra.  bounden    C.    and    D.    shall    faithfully 

39  For  some  cases  under  the  former  execute  the  trust  reposed  in  her,  as 
statute,  see  Gerould  v.  Wilson,  16  Hun,  administratrix  and  administrator  of 
530;  aff'd,  81  N.  Y.  573;  Baggott  v.  all  and  singular  the  goods,"  etc.,  of 
Boulger,  2  Duer,  160 ;  Cridler  v.  the  decedent,  "  and  obey  all  orders  of 
Curry,  66  Barb.  336 ;  Thayer  v.  Clark,  the  surrogate,  touching  the  adminis- 
48  Barb.  243;  aff'd,  4  Abb.  Ct.  App.  tration  of  the  estate  committed  to 
Dec.  391;  Field  v.  Van  Cott,  15  Abb.  her,"  the  sureties  were  held  liable  for 
Pr.  (N.  S.)  349;  Matter  of  Van  Eps,  a  breach  of  the  condition  ot  the  bond 
56  ISr.  y.,  599;  People  v.  Struller,  16  by  D.  It  is  no  defense  that  the  bond 
Hun,  234;  Bramley  v.  Forman,  15  id.  ran  to  the  beneficiary  and  not  to  the 
144;  People  v.  Falconer,  2  Sandf.  81;  people  of  the  State  (Close  v.  Farm- 
People  V.  Downing,  4  id.  189;  People  er's  L.  &  T.  Co.,  195  N.  Y.  92)  ;  nor 
V.  Barnes,   12  Wend.  492.  is  it  any  answer,  in  an  action  by  a 

40  Co.  Civ.  Proc,  §  2555,  last  clause,  substituted  guardian  against  the  sure- 
*l  Casoni  v.  Jerome,  58   N.  Y.  315.  ties  of  his  predecessor,  that  his  own 

In  Brewster  v.  Balch   (41  N.  Y.  Supr.  bond    is    insufficient     (Van    Zandt    v. 

63),   upon  the  appointment  of   C.  as  Grant,  175  N.  Y.  150;  67  N.  B.  Rep. 

administratrix,  and  D.  as  administra-  221). 
tor,  of  the  estate  of  an  intestate,  they 
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fraud  or  collusion,  are  concluded  also,*^  even  though  they  may  not 
have  been  made  parties  thereto.*^  A  single  exception  is  said  to 
exist  in  the  case  of  a  voluntary  accounting  by  the  principal,  in 
v^hich  proceeding  the  statute  authorizes  the  citing  of  the  surety.** 
If  he  be  not  thus  made  a  party,  he  wiU  not  be  liable  to  an  action 
to  enforce  the  payment  of  money  which,  by  the  decree  therein,  the 
representative  is  directed    to  turn  over.*' 

The  sureties  are  estopped  even  from  denying  the  jurisdiction  of 
the  surrogate  to  render  the  decree,  for  the  disobedience  of  which 
the  action  on  the  bond  is  brought.*® 

The  appointment,  letters,  and  oath  of  the  principal  may,  of 
course,  be  proved  by  the  record;  but,  irrespectively  of  this,  they 
may  be  proved  by  a  recital  in  the  bond,  of  an  intent  to  apply  for 
letters,  with  evidence  that  the  principal  acted  as  if  he  had  been 
appointed  and  had  qualified.*'' 

If  judgment  is  recovered  in  the  action,  upon  payment  of  the 
judgment  by  one  of  the  sureties,  he  becomes  subrogated  to  the 
decree,  and  has  the  right  to  have  the  same  assigned  to  himself,  or 
to  some  other  person  designated  by  him;  and,  upon  such  assign- 


*2  Scoficld   V.    Churchill,    72    N.    Y.  against   their    liability.       (Matter    of 

565;    Casoni   v.    Jerome,   58    id.   315,  Lawson,  42  App.  Div.  377;  59  N.  Y. 

322;  Thayer  v.  Clark,  4  Abb.  Ct.  App.  bupp.   152.) 

Dec.  391;  Harrison  v.  Clark,  87  N.  Y.  *3McMahon  v.  Smith,  24  App.  Div. 
572;  Beams  v.  Gould,  8  Daly,  384;  25;  49  N.  Y.  Supp.  93;  Eberle  v. 
77  N.  Y.  455;  Johnston  v.  Smith,  25  Schilling,  32  Misc.  195;  65  N.  Y. 
Hun,  171;  Martin  v.  Hann,  32  App.  Supp.  728;  Matter  of  Bodine,  119 
Div.  602;  53  N.  Y.  Supp.  186;  Mc-  App.  Div.  493;  Matter  of  Storm,  84 
Mahon  v.  Smith,  24  App.  Div.  25;  49  App.  Div.  552;  82  N.  Y.  Supp.  731. 
N.  Y.  Supp.  93;  hoeile  v.  Schilling,  See  Matter  of  Haight,  50  Mise.  238. 
32  Misc.  195,  aff'g  Same  v.  Bryant,  4*  Co.  Civ.  Proc,  §  2728,  as  amended 
31  id.  814;  Keegen  v.  Smith,  60  App.  in  1893.  That  amendment  applies  to 
Div.  168;  70  N.  Y.  Supp.  200;  aff'd,  a  surety  whose  bond  was  executed 
172  N.  Y.  624;  Matter  of  Bodine,  119  prior  thereto.  There  is  no  impairment 
App..  Div.  493.  See  Douglass  v.  How-  of  the  obligation  of  the  contract  ex- 
land,  24  Wend.  35 ;  Jackson  v.  Gris-  pressed  in  the  bond,  as  the  amend- 
wold,  4  Hill,  522;  Annett  v.  Terry,  ment  affects  procedure  only.  (Cook- 
35  N.  Y.  256;  Douglass  v.  Ferris,  138  man  v.  Stoddard,  132  App.  Div.  485.) 
id.  192 ;  Haywood  v.  Townsend,  4  App.  *5  Cookman  v.  Stoddard,  supra. 
Div.  246;  Kelly  v.  West,  80  N.  Y.  46  Field  v.  Van  Cott,  15  Abb.  Pr. 
139.  The  decree  on  a  judicial  settle-  (N.  S.)  349.  But  compare  Browning 
ment  of  the  account  of  a  deceased  ad-  v.  Vanderhoven,  4  Abb.  N.  C.  166; 
ministrator,  in  favor  of  the  adminis-  Mahoney  v.  Gunter,  10  Abb.  Pr.  431 ; 
trator  de  bonis  non,  should  take  cog-  Behrle  v.  Sherman,  10  Bosw.  292; 
nizance  of  a  note  made  in  favor  of  Brewster  v.  Balch,  41  N.  Y.  Supr.  63. 
the  former,  by  the  intestate,  and  re-  *^  Dayton  v.  Johnson,  69  N.  Y.  419. 
serve  recourse  against  the  estate  Compare  People  v.  Hascall,  22  id.  188 ; 
thereon,  or  allow  the  sureties  on  the  Rowe  v.  Parsons,  6  Hun,  338;  G'erould 
adminiatrator'a    bond    to    set    it    up  y.  Wilson,  16  id.  530. 
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ment,  may  enforce  the  decree  against  the  principal;*^  and  may 
also  compel  a  contribution  by  his  co-surety.  *" 

TITLE  SECOND. 

PARTICULAR  CLASSES  OF  BONDS. 

§  470.  Bond  of  administrator. —  A  person  appointed  an  adminis- 
trator must,  before  letters  are  issued  to  him,  "  execute  to  the 
people  of  the  State,  and  file  with  the  surrogate,  the  joint  and 
several  bond  of  himself  and  two  or  more  sureties,  in  a  penalty, 
fixed  by  the  surrogate,'"  not  less  than  twice  the  value  of  the  per- 
sonal property  of  which  the  decedent  died  possessed,  and  of  the 
probable  amount  to  be  recovered  by  reason  of  any  right  of  action, 
granted  to  an  executor  or  administrator,  by  special  provision  of 
law.  The  sum,  to  be  fixed  as  the  amount  of  the  penalty,  must  be 
ascertained  by  the  surrogate,  by  the  examination,  upon  oath,  of  the 
applicant  for  the  decree  granting  letters,  or  any  other  person,  or 
otherwise,  as  the  surrogate  thinks  proper.'^  The  bond  must  be 
conditioned  that  the  administrator  will  faithfully  discharge  the 
trust  reposed  in  him  as  such,  and  obey  all  lawful  decrees  and 
orders  of  the  Surrogate's  Court,  touching  the  administration  of  the 
estate  committed  to  him."  '^ 

The  provision  prescribing  the  minimum  penalty,  twice  the  value 
of  the  decedent's  personal  property,  embraces  property  personally 

48Townsend  v.  Whitney,   75  N.   Y.  of  the  personalty.      ( Matter  of  Govan, 

425;   Palmer  v.  Ward,   91   App.  Div.  2  Misc.  291;  23  N.  Y.  Supp.  766.) 
450.  52  Co.  Civ.  Proc,  §  2664,  as  amended 

*9  And   where   the   co-surety   is   de-  1893,   former    §    2667.     The   adminis- 

ceased,    his    representatives    onay    be  trator's  bond  being  joint  and  several, 

compelled  to  contribute.      See  Comes  an  action  thereon  will  lie  against  two 

V.  Wilkin,  14  Hun,  428;   aflf'd,  79  N.  of    four   obligors    therein.      It    is    no 

Y.    129;    Boyle  v.   St.   John,  28  Hun,  longer  necessary   to   bring  the  action 

454.  against  either  one  or  all.     (Cridler  v. 

50  In  Matter  of  Fattosini  (33  Misc.  Curry,  66  Barb.  336.)  The  sureties 
18;  67  N.  Y.  Supp.  1119),  the  surro-  upon  an  administrator's  bond  only  in- 
gate  of  Westchester  county  dispensed  sure  his  faithful  management  of  the 
with  a  bond  upon  granting  letters  of  personal  effects  of  the  intestate,  and 
administration  to  the  consul-general,  their  liability  cannot  he  extended  to 
upon  the  property  of  an  alien  intes-  his  acts  in  reference  to  a  fund  which 
tate;  but  the  precedent  was  not  fol-  in  law  is  to  be  deemed  real  property, 
lowed  in  Matter  of  Logiorato,  34  (Matter  of  Woodworth,  5  Dem  156  ) 
Misc.  31;  69  N.  Y.  Supp.  507  (N.  Y.  The  penalty  of  the  bond  may  be  in- 
Surr.).  In  Matter  of  Lobrasciano  (38  creased  by  the  surrogate  so  as  to  in- 
Misc.  415;  77  N.  Y.  Supp.  1040),  the  elude  property  not  embraced  in  the 
former  surrogate  adhered  to  his  pre-  inventory,  but  which  is  claimed  to  be- 
vious  ruling,  in  a  well-considered  long  to  the  estate.  (Matter  of  Goun- 
opinion.  dry,  57  App.  Div.  232 ;  68  N.  Y.  Supp. 

51  The  amount  of  an  administrator's  155.)  See  also  Berkeley  v.  Kennedy, 
bond  is  to  be  fixed  not  with  regard  to  62  App.  Div.  609;  70  N.  Y.  Supp.  762. 
the  debts  of  the  estate  but  the  value 
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possessed,  as  well  as  choses  in  action,  and  all  other  property  to  the 
actual  possession  of  which  the  decedent  was  entitled  as  the  legal 
owner  thereof;  but  cannot  be  intended  to  cover  any  property  of 
which  he,  in  his  lifetime,  had  divested  himself  of  the  legal  title, 
whether  the  transfer  was  procured  by  fraud  or  otherwise."^ 

§  471.  Modified  security  on  limited  letters. — "  Where  a  right  of 
action  is  granted  to  an  executor  or  administrator  by  special  pro- 
vision of  law,^*  if  it  appears  to  be  impracticable  to  give  a  bond 
sufficient  to  cover  the  probable  amount  to  be  recovered,  the  sur- 
rogate may,  in  his  discretion,  accept  modified  security  and  issue 
letters  limited  to  the  prosecution  of  such  action,  but  restraining 
the  executor  or  administrator  from  a  compromise  of  the  action 
and  the  enforcement  of  any  judgment  recovered  therein,  until 
the  further  order  of  the  surrogate  on  additional  further  satisfac- 
tory security."  ^^ 

§  472.  Modified  security  on  consent  of  next  of  kin. — "  In  cases 
where  all  the  next  of  kin  to  the  intestate  consent,  the  penalty  of 
the  bond  need  not  exceed  double  the  amount  of  the  claims  of 
creditors  against  the  estate  presented  to  the  surrogate,  pursuant 
to  a  notice  to  be  published  twice  a  week  for  four  weeks  in  the 
official  State  paper,  and  in  two  newspapers  published  in  the  city 
of  l^Tew  York,  and  once  a  week  for  four  weeks  in  two  newspaper* 
published  in  the  county  where  the  intestate  usually  resided,  and 
in  the  county  where  he  died,  reciting  an  intention  to  apply  for 
letters  under  this  provision,  and  notifying  creditors  to  present 
their  claims  to  the  surrogate  on  or  before  a  day  to  be  fixed  in  such 
notice,  which  shall  be  at  least  thirty  days  after  the  first  publica- 
tion thereof;  but  no  bond  so  given  shall  be  for  a  less  sum  than 
five  thousand  dollars;  and  such  bond  may  be  increased  by  order 
of  the  surrogate  for  cause  shown.  Pending  such  application,  no 
temporary  administrator  shall  be  appointed,  except  on  petition, 
of  such  next  of  kin."  *« 

§  473.  Bond  of  executor —  Unlike  an  administrator,  an  executor 
is  not,  in  general,   required  to  give  bonds,  unless  the  will  so 

53  Peck  V.  Peck,  3  Dem.  548.  having  power  to  "  prosecute,"  but  not 

54  See  Matter  of  Mallon,  13  Civ.  "  to  collect  or  compromise,"  cannot 
Proc.  Rep.  205;  Kirwin  v.  Malone,  45  issue  a  valid  execution,  though  her 
App.  Div.  93;  61  N.  Y.  Supp.  844.  power  be  afterward  extended.      (Lam- 

55  Co.  Civ.  Proc,  §  2664.  See  Mat-  bert  v.  Metropolitan  St.  Ry.  Co.,  33 
ter  of  Malloy,  1  Dem.  421,  and  ante,  Misc.  579;  68  N.  Y.  Supp.  877;  aflf'd, 
§   360.     The  provision  as  to   further  56  App.  Div.  624.) 

satisfactory  security  is  directory  only.  56  Co.  Civ.  Proc,  §  2664.  (former 
(Murzynowski  v.  Del.,  L.  &  W.  R.,  §  2667).  See  Curtis  v.  Williams,  3 
39  St.  Rep.  299.)     An  administratrix    Dem.  63;   §  332,  note  39,  ante. 


415  Official  BondSj  Etc.  §  473. 

directs,^'' — the  maxim  being  that  whom  the  testator  trusted  the 
court  may  trust  also.  But  there  are  certain  exceptions  to  the 
rule.  Thus,  a  person  named  as  executor  in  a  will  can  entitle 
himself  to  letters  testamentary  only  by  giving  a  bond  where  either 
of  the  following  objections  have  been  established  against  him'  to 
the  satisfaction  of  the  surrogate:  (1)  That  his  circumstances  are 
such  that  they  do  not  afford  adequate  security  to  the  creditors  or 
persons  interested  in  the  estate,  for  the  due  administration  of  the 
estate;  or  (2)  That  he  is  not  a  resident  of  the  State,  although  he 
is  a  citizen  of  the  United  States.^^  "  But  a  person  against  whom 
there  is  no  objection,  except  that  of  nonresidence,  is  entitled  to 
letters  testamentary  without  giving  a  bond,  if  he  has  an  office 
within  the  State,  for  the  regular  transaction  of  business  in  person ; 
and  the  will  contains  an  express  provision  to  the  effect  that  he 
may  act  without  giving  security."  ^®  And  where,  after  letters 
testamentary  have  issued,  it  appears,  upon  the  application  for 
revocation  of  the  letters,  made  by  a  creditor  or  person  interested, 
that  the  circumstances  of  an  executor,  who  has  not  given  a  bond, 
are  such  as  not  to  afford  adequate  security  for  the  due  adminis- 
tration of  the  estate,  he  can  prevent  a  revocation  only  by  giving 
a  bond.®"  Where  a  bond  is  required  from  an  executor,  pursuant 
to  the  statute,  he  must,  before  letters  are  issued  to  him,  qualify 
as  prescribed  by  law,  with  respect  to  an  administrator  upon  the 
estate  of  an  intestate;  except  that,  in  fixing  the  penalty  thereof, 
the  surrogate  must  take  into  consideration  the  value  of  the  real 
property  or  of  the  proceeds  thereof,  which  may  come  to  his  hands 
by  virtue  of  any  provision  contained  in  the  will.®-^  The  surrogate 
has  no  authority  to  exact  from  an  executor  a  bond  or  impose  on 
him  any  condition,  neither  directed  by  law  nor  by  the  will.  Thus, 
where  the  Surrogate's  Court  directed  an  executor  to  pay  to  him- 
self, as  life  tenant,  the  residuary  estate,  on  his  giving  security  to 
protect  the  interests  of  the  remaindermen,  and,  also,  that  in  case 
of  his  refusal  to  do  so,  he  should  give  a  bond  as  executor  for 
retaining  it,  or  in  default  thereof,  he  should  deposit  the  whole 
fund  with  the  city  chamberlain,  it  was  held  error,  as  the  court  had 
no  right  to  impose  any  such  condition.** 

57  See  Sullivan's  Estate,  1  Tuck.  94.  ei  Co.  Civ.  Proc,  §  2645. 

58  Co.  Civ.  Proc,  §  2638.  See  §  302,  62  Matter  of  Shipman,  53  Hun,  511. 
ante.  See  §  464,  note  23,  ante.     As  to  how 

59  Co.  Civ.  Proc,  §  2638,  last  clause,  far  the  bond  of  a  nonresident  execu- 

60  See  Co.  Civ.  Proc,  §  2685,  subd.  tor  is  affected  by  a  subsequent  statute 
5 ;  id.,  §  2687,  subd.  3.  See  Matter  of  extending  the  surrogates  powers,  see 
Wischmann,  80  App.  Div.  520;  80  N.  Hood  v.  Hay  ward,  48  Hun,  330;  124 
Y.  Supp.  789.  N.  Y.  1. 
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§  474.  Bond  of  administrator  with  will  annexed. —  An  adminis- 
trator with  the  will  annexed,  inasmuch  as  no  confidence  has  been 
reposed  in  him  by  the  testator,  stands,  as  regards  security,  in  the 
position  of  an  administrator  in  intestacy;  and,  accordingly,  it  is 
required  that  he  should,  in  all  cases,  before  letters  are  issued  to 
him,  give  a  bond  such  as  is  required  from  an  executor  who  is  com- 
pelled to  give  security  pursuant  to  the  statute.** 

§  475.  Bond  of  temporary  administrator A  temporary  admin- 
istrator, appointed  upon  the  estate  either  of  a  decedent  or  of  an 
absentee,  is  required,  before  letters  are  issued  to  him,  to  qualify 
in  the  same  manner  as  an  administrator  in  chief  in  a  case  of 
intestacy.®* 

§  476.    Bond  of  administrator  de  bonis  non An  administrator 

de  bonis  non, —  i.  e.,  a  person  appointed  to  complete  the  adminis- 
tration of  the  estate  of  an  intestate,  where  all  the  administrators, 
to  whom  letters  have  been  issued,  die  or  become  incapable,  or  the 
letters  are  revoked  as  to  all  of  them, —  is  required  to  qualify  in 
the  same  manner  as  if  he  were  an  original  administrator  in  chief, 
and  give  the  same  security,  except  that  the  surrogate  may,  in  his 
discretion,  in  case  where  the  estate  has  been  partially  administered 
upon  by  the  former  administrator,  fix  as  the  penalty  of  the  bond 
a  sum  not  less  than  twice  the  value  of  the  assets  remaining  unad- 
ministered.*^ 

§  477.    Bond  of  ancillary  executor  or  administrator A  person 

to  whom  ancillary  letters  testamentary,  or  of  administration,  are 
issued  from  a  Surrogate's  Court  of  this  State,  is  required,  before 
the  letters  are  issued,  to  qualify  in  the  same  manner  as  a  domestic 
administrator  upon  the  estate  of  an  intestate ;  "  except  that  the 
penalty  of  the  bond  may,  in  the  discretion  of  the  surrogate,  be  in 
such  a  sum,  not  exceeding  twice  the  amount  which  appears  to  be 
due  from  the  decedent  to  residents  of  the  State,  as  will,  in  the 
surrogate's  opinion,  effectually  secure  the  payment  of  those  debts ; 
or  the  sums  which  the  resident  creditors  will  be  entitled  to  receive, 
from  the  persons  to  whom  the  letters  are  issued,  upon  an  account- 
ing and  distribution,  either  within  the  State,  or  within  the  juris- 
diction where  the  principal  letters  were  issued."  *®  Where  an 
ancillary  administrator  has  qualified  by  giving  a  bond  in  an 

es  Co.  Oiv.  Proc,  §  2645.    See  §  332,  65  Co.  Civ.  Proc,  §  2693. 

ante.  66  Co.  Civ.  Proc,  §  2699.    See  §  316, 

MCo.  Civ.  Proc,   §   2670,  supersed-  ante. 
ing  §  2671. 
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amount  exceeding  the  assets  here,  he  will  not  be  required  to  give 
additional  security,  in  a  penalty  of  double  the  amount  of  the  debts 
due  resident  creditors.*^^ 

§  478.    Bond  of  general  guardian  of  infant's  property Before 

letters  of  guardianship  of  an  infant's  property  are  issued,  the  per- 
son appointed  must  ''  execute  to  the  infant,  and  file  with  the  sur- 
rogate, his  bond,  with  at  least  two  sureties,  in  a  penalty,  fixed  by 
the  surrogate,  not  less  than  twice  the  value  of  the  personal  prop- 
erty and  of  the  rents  and  profits  of  the  real  property;  conditioned 
that  the  guardian  will,  in  all  things,  faithfully  discharge  the  trust 
reposed  in  him,  and  obey  all  lawful  directions  of  the  surrogate 
touching  the  trust;  and  that  he  will,  in  all  respects,  render  a  just 
and  true  account  of  all  money  and  other  property  received  by  him, 
and  of  the  application  thereof,  and  of  his  guardianship,  whenever 
he  is  required  so  to  do  by  a  court  of  competent  jurisdiction;  but 
the  surrogate  may,  in  his  discretion,  limit  the  amount  of  the  bond 
to  not  less  than  twice  the  value  of  the  personal  property  and  of 
the  rents  and  profits  of  the  real  property  for  the  term  of  three 
years."  ^ 

§  479.  Same;  security  on  limited  letters. —  In  a  case  where  it 
appears  "  to  be  impracticable  to  give  a  bond  to  cover  the  whole 
amount  of  the  infant's  personal  property,  the  surrogate  may,  in 
his  discretion,  accept  security,  to  be  approved  by  him,  not  less 
than  twice  the  amount  of  the  particular  portion  of  the  infant's 
property  which  the  guardian  will  be  authorized  under  the  letters 
to  receive."  In  that  case,  the  surrogate  may  issue  letters  thereon, 
hut  "  limited  to  the  receiving  and  administering  only  such  per- 
sonal property  for  which  double  the  security  has  been  given,  and 
restraining  the  guardian  from  receiving  any  other  personal  prop- 
erty of  the  infant  until  the  further  order  of  the  surrogate,  on 
additional   further   satisfactory   security."  ®^ 

§  480.  Same ;  continuation  of  sureties'  liability.  —  Where  the 
general  guardian  of  an  infant  is  discharged  upon  his  own  resigna- 
tion, the  sureties  in  his  official  bond  continue  to  be  liable,  with 

6T  Matter  of  Govan,  2  Misc.  291;  23  der  section  2746.      (Matter  of  Miller, 

N.  Y.  Supp.  766.  29  Misc.  272.)     As  to  liability  of  the 

68  Co.  Civ.  Proc.,  §  2830,  first  clause,  sureties  on  a  guardian's  bond,  for  the 

See  Rieck  v.  Fish,  1  Dem.  75.    A  gen-  proceeds  of  realty  sold  in  proceedings 

eral  guardian  who  has  given  the  bond  brought  for  that  purpose,  and  paid  to 

required   by   Co.    Civ.    Proc,    §    2830,  the  guardian,  see  Allen  v.  Kelly,  171 

must,  before  receiving  a  legacy  or  dis-  N".  Y.  1 ;   63  N.  E.  528. 

tributive  share  of  the  estate  coining  69  Co.  Civ.  Proc,  §  2830. 
to  the  minor,  also  execute  a  bond  un- 

27 
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respect  to  all  matters  connected  with  his  trust,  until  his  account 
is  judicially  settled  at  the  instance  of  his  successor  or  of  the 
ward.™ 

§  481.  Bond  of  guardian  of  infant's  person. — ^  Before  letters  of 
guardianship  of  an  infant's  person  are  issued,  "  the  surrogate  may 
require  the  person  appointed  to  execute  to  the  infant  a  bond,  in 
a  penalty  fixed  by  the  surrogate,  and  with  or  without  sureties, 
as  to  the  surrogate  seems  proper;  conditioned  that  the  guardian 
will  in  all  things  faithfully  discharge  the  trust  reposed  in  him, 
and  duly  account  for  all  money  or  other  property  which  may 
come  into  his  hands,  as  directed  by  the  Surrogate's  Court."  ''^ 

§  482.  Bond  of  guardian  by  will  or  deed. — Where  a  guardian  of 
an  infant's  person  or  property  has  been  duly  appointed  by  the 
will  or  deed  of  the  father  or  mother  of  the  infant,  the  Surrogate's 
Court  in  which  the  will  was  admitted  to  probate,  or  of  the  county 
in  which  the  deed  was  recorded,  is  authorized,  upon  the  petition 
of  the  infant  or  any  relative  or  other  person  in  his  behalf,  to  make- 
a  decree  requiring  the  guardian  to  give  security  for  the  perform- 
ance of  his  trust,  in  any  case  where  a  person  named  as  executor 
in  a  will  can  entitle  himself  to  letters  testamentary  only  by 
giving  a  bond.''^  The  security  to  be  given  by  such  a  guardian,, 
when  required,  must  be  a  bond  to  the  same  effect  and  in  the  same 
form  as  the  bond  of  a  general  guardian  appointed  by  the  Surro- 
gate's Court.  Each  provision  of  the  eighteenth  chapter  of  the 
Code,  applicable  to  the  bond  of  a  general  guardian  so  appointed, 
and  to  the  rights,  duties,  and  liabilities  of  the  parties  thereto,  or 
any  of  them,  including  the  release  of  the  sureties  and  the  giving 
of  a  new  bond,  applies  to  the  bond  given  by  a  guardian  appointed 
by  will  or  deed,  and  the  parties  thereto.''^  If  the  guardian  fails 
to  give  a  bond  as  required  by  the  decree  of  the  surrogate,  it  is  a 
ground  for  his  removal.''* 

§  483.    Special  guardians,  or  guardians  ad  litem The  Code 

contains  a  provision  in  respect  to  the  guardian  ad  litem  appointed 
for  an  infant  party  to  an  action,  to  the  effect  that  such  a  guardian 
shall  not  be  permitted  to  receive  money  or  property  of  the  infant, 
other  than  costs  and  expenses  allowed  to  the  guardian  by  the 
court,  until  he  has  given  sufficient  security  approved  by  a  judge 
of  the  court  or  a  county  judge;  and  prescribing  the  form  of  the^ 

70  Co.  Civ.  Proc,  §  2837.   See  §  466,        72  Co.  Civ.  Proc,  §  2853. 
ante.  73  Co.  Civ.  Proc,  §  2854. 

71  Co.  Civ.  Proc,  §  2831.  74  Co.  Civ.  Proc,  §  2858. 
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security,  to  wit,  a  bond,  with  at  least  two  sureties ;  and  permitting 
proceedings  to  be  taken  for  a  renewal  of  the  bond/''  But  there 
appear  to  be  no  corresponding  provisions  relating  to  special 
guardians  of  infants,  appointed  by  a  surrogate  in  proceedings  in 
his  court,  although  he  has  authority  to  appoint  such  officers.''® 

§  484.  Bond  of  testamentary  trustee —  Upon  the  petition  of  any 
person  beneficially  interested  in  the  execution  of  a  trtist  created 
by  will,  the  surrogate  is  authorized  to  make  a  decree  requiring 
a  testamentary  trustee  to  give  security  for  the  performance  of  his 
trust,  in  any  case  where  a  person  named  as  executor  in  a  will  can 
entitle  himself  to  letters  testamentary  only  by  giving  a  bond.'^''^ 
The  security  to  be  given  by  a  testamentary  trustee,  when  required, 
must  be  a  bond  to  the  same  effect  and  in  the  same  form  as  an 
executor's  bond.  Each  provision  of  the  eighteenth  chapter  of  the 
Code,  applicable  to  the  bond  of  an  executor,  or  to  the  rights, 
duties,  and  liabilities  of  the  parties  thereto,  or  any  of  them,  includ- 
ing the  release  of  the  sureties,  and  the  giving  of  a  new  bond, 
applies  to  the  bond  so  given  and  to  the  parties  thereto.'^*  If  the 
testamentary  trustee  fails  to  give  a  bond  as  required  by  the  decree 
of  the  surrogate,  it  is  ground  for  his  removal.™  Notwithstanding 
that  by  the  Code  (§  2514)  "  testamentary  trustee  "  is  declared  to 
include  a  person  designated  by  a  will,  or  by  any  competent 
authority,  to  execute  a  trust  created  by  will,  the  provision  of 
section  2815,  allowing  a  surrogate  to  require  security  from  a  tes- 
tamentary trustee,  in  the  cases  therein  specified,  applies  only  to 
one  named  in  a  wijl.^"  The  surrogate  can  compel  a  testamentary 
trustee  to  give  a  bond  only  in  a  case  where  an  executor  may  be 
required  to  give  security;  a  breach  of  the  trustee's  trust  is  not 
sufficient  ground. ^-"^ 

§  485.   Bond  on  selling  real  property  to  pay  debts The  statutory 

provisions  in  regard  to  the  giving  of  a  bond  by  the  person,  whether 
executor,  administrator,  or  other  person,  who  is  directed  by  the 
surrogate's  decree  to  sell,  mortgage,  or  lease  a  decedent's  real 
estate,  will  be  found  in  the  chapter  which  treats  of  the  special 
proceeding  in  which  such  a  decree  is  obtained.*^ 

75  Co.  Civ.  Proc,  §§  474,  475.  TO  Co.  Civ.  Proc,  §  2817. 

T8  See  Co.  Civ.  Proc,  §§  2527,  2530.  so  Matter  of  Whitehead,  3  Dem.  227. 

7T  Co.  Civ.  Proc.,  §  2815.  81  Matter  of  Lawrence,  6  Dem.  342. 

78  Co.  Civ.  Proc,  §.2816.  82  See  c.  XVIII,  post. 


CHAPTER  XVI. 

INVENTORY  AND  APPRAISAL  OF  ASSETS. 


TITLE  FIEST. 

DUTY  TO   MAKE  AND  EILE   INVENTOET. 

§  486.    "  Property  "  and  "  assets  "  defined Strictly  speaking, 

the  word  "  assets,"  which  is  commonly  used  in  connection  with  the 
duty  of  a  representative  to  make  and  file  an  inventory  of  his 
decedent's  estate,  has  a  more  restricted  meaning  than  "  personal 
property,"  the  former  signifying  j)ersonal  property  applicable  to 
the  payment  of  the  debts  of  the  decedent,^  and  thus  not  including 
the  property  which  is  exempt  from  seizure  by  creditors,  and  which 
is  to  be  set  apart  for  the  use  of  the  widow  and  minor  children. 
But,  as  we  shall  have  occasion  to  point  out  hereafter,  all  the  per- 
sonal property  of  the  decedent,  whether  exempt  from  seizure  or 
otherwise,  passes  to  the  executor  or  administrator,  who  is  entitled 
to  its  possession  and  custody,  in  order  to  inventory  the  articles  and 
set  aside  those  which  are  exempt.  It  is  said  to  be  the  duty  of 
such  a  representative  to  make  an  inventory  of  the  personal  estate, 
because,  first,  it  is  his  interest  that  he  shoidd  know,  at  the  outset 
of  his  administration,  with  what  property  (and  so  far  as  possible 
its  value)  he  is  likely  to  be  charged  on  the  debtor  side,  when  he  is 
called  upon  to  make  up  his  account.  If  he  sees  fit  to  postpone 
the  ascertaining  of  the  sum  for  which  he  is  chargeable,  as  the  value 
of  the  personal  property  coming  into  his  hands,  until  he  is  called 
upon  to  account,  he  is  at  liberty  to  do  so,  unless  (and  this  is  the 
second  ground  of  duty),  he  is  called  upon  by  the  court,  at  the 
instance  of  some  party  interested,  to  make  and  file  an  inventory; 
in  other  words,  the  making  and  filing  of  an  inventory  is  either 
voluntary  or  compulsory.  It  is  said,  however,  to  be  a  strong 
circumstance  to  show  improper  conduct,  that  the  representative 
failed  voluntarily  to  make  and  return  an  inventory.^ 

§  487.  Penalty  for  not  joining  in  inventory —  The  statute  ex- 
pressly provides,  however,  that  where  there  are  several  representa- 

1  See  Co.  Civ.  Proc,  §  2514,  subd.  2.    62 ;    rev'd   on    anotlier   point,    1   Cow. 

2  Hart   V.   Ten   Eyclj,   2   Joiins.   Ch.    743. 
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tives  (any  one  or  more  of  whom,  on  the  neglect  of  the  others,  may 
return  an  inventory)  those  of  them  who  so  neglect,  cannot  there- 
after interfere  with  the  administration,  or  have  any  power  over 
the  personal  estate  of  the  deceased ;  but  the  executor  or  administra- 
tor so  returning  an  inventory  has  the  whole  administration,  until 
the  delinquent  return  and  verify  an  inventory  as  provided  by  the 
statute.* 

§  488.  Statutory  enumeration  of  assets. — Whether  the  inventory 
is  made  voluntarily  or  on  compulsion,  the  statute  declares  that  cer- 
tain property,  enumerated  in  nine  distinct  classes,  shall  be  deemed 
assets,  and  shall  go  to  the  executors  or  administrators,  to  be  ap- 
plied and  distributed  as  part  of  the  personal  estate,  and  shall  be 
included  in  the  inventory.*  It  does  not  follow,  however,  that  no 
other  kinds  of  property  than  those  thus  enumerated  are  to  be  in- 
ventoried and  accounted  for  by  the  executor  or  administrator.  The 
revisers  of  the  original  statutes  reported  to  the  Legislature  that 
the  object  of  the  enumeration  was  to  apprise  executors,  etc.,  of  the 
description  of  property  which  was  committed  to  their  charge,  and 
to  settle  the  law  upon  some  disputed  points,  and  that  all  those 
articles  which  were  likely  to  occasion  doubt  were,  therefore,  enu- 
merated. The  present  design  is  to  consider  assets  only  with  refer- 
ence to  the  duty  of  the  representative,  at  the  outset  of  his  admin- 
istration, to  make  an  inventory  of  them,  and  to  cause  an  appraisal 
of  their  value.  Questions  as  to  the  nature  and  quantity  of  the 
representative's  estate,  what  property  is  distributable  by  him  and 
what  not, —  the  conversion,  in  equity,  of  real  property  into  money, 
and  of  money  into  real  property,  which  frequently  arise  during 
the  course  of  the  administration,  or  on  the  judicial  settlement  of 
the  representative's  accounts,  are  more  pertinent  to  subjects  treated 
on  subsequent  pages. 

§  489.  Interests  in  land —  The  first  three  classes,  which  require 
no  particular  comment,  embrace  certain  interests  in  lands  which 
do  not  amount  to  a  freehold,  and  which  are  designated  in  the  stat- 
ute to  be  "(1)  Leases  for  years;  lands  held  by  the  deceased  from 
year  to  year  f  and  estates  held  by  him  far  the  life  of  another  per- 
son.    (2)  The  interest  remaining  in  the  deceased,  at  the  time  of 

3  Co.  Civ.  Proc,  §  2715,  adopting  2  5  Leases  of  lands   in   Japan   by  the 

R.  S.  86,  §  23.     See  Jeroms  v.  Jeroms,  Japanese  government  at  a  fixed   rent 

18  Barb.  24.  so  long  as  the  rent  shall  be  paid,  are 

*Co.  Civ.  Proc,  §  2712,  adopting  2  not  assets.      (Matter   of  Vivanti,   63 

E.  S.  82,  §§  6,  7,  8.  Misc.  618.) 
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his  death,  in  a  term  of  years,  after  the  expiration  of  any  estate 
for  years  therein,  granted  by  him  or  any  other  person.  (3)  The 
interest  in  lands  devised  to  an  executor  for  a  term  of  years,  for 
the  payment  of  debts."  *  The  interest  of  a  decedent  in  a  church- 
pew,  being  limited  and  usufructuary  merely ,''  is  not  within  the 
statute,  but  is  real  estate  which  the  heir  or  devisee  takes.®  The 
proceeds  of  property  in  which  the  decedent  had  a  base  or  deter- 
minable fee  is  likewise  real  estate.®  But  where  the  decedent, 
shortly  before  his  death,  rented  premises  for  three  years,  by  parol, 
a  lease  being  drawn  but  not  signed,  and  he  entered  and  made  im- 
provements, the  whole  term  is  an  asset.^"  And  where  premises 
are  leased  for  the  term  of  one  year  and  an  indefinite  period  there- 
after, at  an  annual  rent  which  the  lessee  agrees  to  pay,  and  he 
enters  and  occupies  for  several  years,  he  is  the  owner  of  an  estate 
as  tenant  from  year  to  year,  which,  on  his  death,  passes  to  his 
personal  representatives,  who  hold  it  by  virtue  of  the  dem.ise  to 
him.-^^  The  law  treats  as  personal  property,  and,  therefore,  within 
the  power  of  the  representative,  any  interest  in  the  proceeds  of 
real  property,  which  was  sold  by  authority  of  law  before  the  de- 
cedent's death,  and  after  he  had  become  of  full  age.-'^  Shares  of 
stock  in  a  foreign  mining  company  are  not  to  be  treated  as  land 
unless  such  property  is  declared  to  be  real  estate  by  the  foreign 
laws.^* 

§  490.  Fixtures —  Fixtures  constitute  the  fourth  class  of  assets 
specified  in  the  statute ;  that  is,  "  things  annexed  to  the  freehold 
or  to  any  building,  for  the  purposes  of  trade  or  manufacture,  and 
not  fixed  into  the  wall  of  a  house  so  as  to  be  essential  to  its  sup- 
port." Except  fixtiires  falling  within  this  description,  things  an- 
nexed to  the  freehold  or  to  any  building,  do  not  go  to  the  executor, 
but  pass  with  the  freehold  to  the  heirs  or  devisees."  Notwith- 
standing the  apparent  intention  of  the  Legislature  to  abolish,  by 
this  section,  the  well-established  distinction  between  the  rights  of  a 
tenant  to  remove  certain  kinds  of  fixtures  which  he  had  himself 

6  Co.  Civ.  Proc.  §  2712.  v.  Thayer,   1   Duer,  286;   Foreman  v. 

^  Freligh  v.  Piatt,  5  Cow.  494.     See  Foreman,  7  Barb.  215 ;  Davison  v.  De 

Heeney  v.  St.  Peter's  Church,  2  Edw.  Freest,    3    Sandf.    Ch.    456;    Hoey   v. 

608;    Vielie  v.   Osgood,   8  Barb.   130;  Kinney,  10  Abb.  Pr.  400.     As  to  the 

Wheaton  v.  Oates,  18  N.  Y.  395.  proceeds  of  a  partition  sale,  see  Robin- 

SMcNabb  V.  Pond,  4  Bradf.  7.  son  v.  McGregor,  16  Barb.  531;  Shum- 

9  StiUwell  V.  Melrose,  15  Hun,  378.  way  v.    Cooper,    id.    556 ;    Matter    of 

10  Green  v.  Green,  2  Eedf .  408.  Gedney,  33  Misc.  160 ;  68  N".  Y.  Supp. 
liPugsley  V.  Aikin,  11  N.  Y.  494.        627. 

12  See  Bogert  v.  Furman,  10  Paige,  13  Putnam  v.  Lincoln  Safe  Dep.  Co., 

496;  Sweezey  v.  Willis,  1  Bradf.  495  j  118  App.  Div.  468;  104  N.  Y.  Supp.  4. 

Cox  V.  McBurney,  2  Sandf.  561 ;  Hor-  i*  Co.  Civ.  Proc.,   §   2712,  subds.  4 

ton  V.  McCoy,  47  N.  Y.  21;    Sweezy  and  9. 


423  Inventory  and  Appraisal  of  Assets.  §  491. 

annexed  to  the  freehold,  and  those  of  the  heirs  or  devisees,  the 
«ourts  have  found  it  necessary  to  resort  to  the  principles  of  the 
■common  law,  to  ascertain  what  is  a  substantial  part  of  the  free- 
hold and  what  is  a  thing  annexed  thereto  for  the  purpose  of  trade 
and  manufacture  ;^®  the  result  of  the  decision  being,  that  as  be- 
tween the  heir  and  the  personal  representative  of  the  decedent,  the 
rule  still  is,  that  whatever  is  annexed  or  affixed  to  the  freehold  by 
heing  let  into  the  soil  or  annexed  to  it,  or  to  some  erection  upon 
it,  to  be  habitually  used  there  —  particularly  if  for  the  purpose  of 
enjoying  the  realty,  or  some  profit  therefrom  —  is  a  part  of  the 
freehold,  and  goes  to  the  heir  or  devisee.-^^  As  to  such  fixtures, 
the  rule  obtains  in  'New  York,  as  elsewhere,  which  treats  as  identi- 
cal the  rights  of  heirs  and  personal  representatives,  grantor  and 
grantee,  and  mortgagor  and  mortgagee ;  while,  in  regard  to  certain 
annexations  for  purposes  of  trade  and  manufacture,  and  growing 
crops,  the  rule  is  the  same  in  the  case  of  the  heir  and  personal 
representative  as  in  that  of  landlord  and  tenant."  In  applying 
this  distinction,  however,  it  is  to  be  observed  that  the  contract 
under  which  the  article  may  have  been  afiixed  to  the  freehold,  or  the 
will  from  which  the  executor  derives  his  authority,  may  modify 
the  rights  of  the  parties  interested  in  the  estate.-'* 

§  491.  Crops  and  produce —  The  statute  also  declares  that  "  the 
crops  growing  on  the  land  of  the  deceased  at  the  time  of  his  death," 
and  "  every  kind  of  produce  raised  annually  by  labor  and  cultiva- 

15  House  V.  House,  10  Paige,  158 ;  17  For  illustrations  of  the  text,  see 
Ford  V.  Cobb,  20  N.  Y.  344;  Voorhees  the  eases  supra,  and  also  Murdock  v. 
V.  McGinnis,  48  id.  278;  McEea  v.  GiflFord,  18  N.  Y.  28,  33;  Potter  v. 
Central  Nat.  Bank  of  Troy,  66  id.  Cromwell,  40  id.  287 ;  Miller  v.  Plumb, 
489;  Coey's  Estate,  1  Tuck.  125;  Liv-  6  Cow.  665;  Walker  v.  Sherman,  20 
ingston  v.  Sulzer,  19  Hun,  375;  Wend.  636;  Farrar  v.  ChauflFetete,  5 
McKeage  v.  Hanover  Fire  Ins.  Co.,  16  Den.  527;  Vanderpoel  v.  Van  Allen, 
id.  239;  Wells  v.  Maples,  15  id.  90.  10  Barb.    157;   Laflin  v.   Griffiths,  35 

16  In  Buckley  v.  Buckley  (11  Barb.  id.  58;  Tabor  v.  Robinson,  36  id.  483; 
43),  it  was  accordingly  held,  that  all  Freeland  v.  Southworth,  24  Wend, 
erections  connected  with  a  cotton  fac-  191. 

tory    and    other    mills    propelled    by        18  In  Downing  v.  Marshall    (1  Abb. 

water    power,     including    the     dams,  Ct.    App.    Dec.    525),    the    court    ob- 

water   wheels   and   gearing,   and   ma-  served,    that,    although    it    might    be 

chinery    fastened    to    the    ground    or  true  that  a  testator  could  not  by  his 

buildings,   are  prima  facie  a  part  of  will  withdraw  fixtures  from  the  effect 

the   realty,   and   descend  to  the  heir,  of   the   statute,   where   such    property 

and  do   not  pass  to   the   executor  or  was    necessary   to   pay    debts,    yet    it 

administrator.     And  see  Lockwood  v,  seems    the    statute    did    not   interfere 

Lockwood,  3  Eedf.  330,  336.    In  Hovey  with  the  right  of  the  testator  to  re- 

V.    Smith    (1    Barb.    372),    the   court  lieve  such  property  from  the  payment 

held,  that  whether  a  pump  and  pipe,  of  debts  or  distribution,  in  case  there 

balance  and  scales,  and  a  beer  pump  remained  other  property  sufficient  to 

were  annexed  to  the  freehold,  was   a  pay  the  debts,  though  it  might  be  dis- 

matter  of  fact  which  belonged  to  the  posed  of  in  specific  legacies, 
surrogate  to  decide. 


§  492.  Inventoey  and  Appeaisal  of  Assets.  424 

tion,  except  growing  grass  and  fruit  ungathered,"  shall  be  regarded 
as  assets/*  which  is  simply  declaratory  of  the  common  law.  A 
distinction  has  always  been  taken  between  growing  crops  of  grain 
and  vegetables,  such  as  wheat,  corn,  and  potatoes,  the  annual 
produce  of  labor  in  the  cultivation  of  the  earth,  and  growing  trees, 
fruit,  and  grass,  the  natural  produce  of  the  earth,  which  grow 
spontaneously  and  without  cultivation.  The  former  have  always 
been  considered  to  be  chattels,  which  the  executor  is  entitled  to 
take;  while  the  latter  are,  until  severed,  parcel  of  the  land,  and 
descend  to  the  heir.^"  If  severed,  they  become  chattels,  though, 
to  have  that  effect,  the  severance  need  not  be  an  actual  physical 
severance.  Thus,  a  valid  sale  of  growing  trees,  etc.,  to  one  having 
no  interest  in  the  land,  has,  in  law,  the  effect  to  sever  them  from 
the  land ;  and,  in  that  case,  it  seems,  they  go  to  the  executors  of  the 
purchaser,  as  personal  property.^-'  But  where  land,  upon  which 
a  crop  of  wheat  is  growing,  is  devised  in  such  form  as  to  convey 
it  to  the  devisee,  the  crop  is  put  upon  the  footing  of  a  chattel 
specifically  bequeathed,  and  the  executor,  though  he  may  take  the 
crop  primarily  as  trustee  for  creditors,  cannot  sell  it  to  pay  general 
legacies ;  and  where  it  appears  that  there  are  no  creditors,  there 
being  no  longer  any  trust  purpose  to  serve,  the  whole  title,  legal 
and  equitable,  vests  in  the  devisee,  who  can  compel  a  delivery,  or 
in  case  it  has  been  converted  by  the  executor  or  any  other  person, 
may  maintain  an  action  to  recover  its  value.^^ 

§  492.  Rents.- — "  Eents  reserved  to  the  deceased,  which  had 
accrued  at  the  time  of  his  death,"  go  to  the  representative  as  assets, 
and  not  to  the  heir.^^  This  means  rents  which  had  become  due  to 
the  deceased,  and  were  payable  upon  or  before  his  death.^*  If  the 
rent  was  not  only  accruing,  but  was  due,  before  the  decedent's 


19  Co.  Civ.  Proc,  §  2712,  subds.  5,6.  ter  of  Kick,  11  St.  Rep.  688;  Matter 
Growing  graas  belongs  to  the  heir  or  of  Clemans,  29  id.  813;  9  N.  Y.  Supp. 
devisee.     (Matter  of  Chamberlain,  140  474. 

N.  Y.  390;  55  St.  Rep.  665.)  23  Co.   Civ.   Proc.,   §   2712,   subd.   7. 

20  Bank  of  Lansingburgh  v.  Crary,  1  Sums  due  a  lessee  for  the  storage  of 
Barb.  544;  Kain  v.  Fisher,  6  N.  Y.  goods,  on  the  premises  leased,  are  dis- 
597.  tributable  assets.      (Harris  v.  Meyer, 

21  Warren  v.  Leland,  2  Barb.  6ll  3  Eedf.  450.)  As  to  rents  from  lands 
And  see  Mclntyre  v.  Barnard,  1  Sandf.  held  under  lease  from  the  Indians,  see 
Ch.  52.  In  Linzy  v.  Whitney  (110  Matter  of  McKay,  33  Misc.  520;  68 
App.  Div.  462)    a  life  tenant  of  real  N.  Y.  Supp.  925. 

property,     having     sold     the     timber  24  Marshall    v.    Moseley,    21    N.    Y. 

therefrom,  was  required  to  account  for  280;  Matter  of  Foulds,  35  Misc.  171; 

the  proceeds  to  the  remaindermen.  71  N.  Y.  Supp.  473.     Compare  IRS 

22  Stall  V.  Wilbur,  77  N.  Y.  158;  747,  §  21;  Kohler  v.  Knapp,  1  Bradf. 
Bradner  v.  Faulkner,  34  id.  347;  Mat-  241.     See  §  532,  post. 
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death,  the  fact  that,  by  the  terms  of  the  contract,  the  time  of  pay- 
ment was  postponed  until  a  day  before  which  he  died,  does  not 
affect  the  executor's  right  to  take  the  rent.^"  As  rents  of  land, 
due  and  payable  after  decedent's  deaths  go,  according  to  the  com- 
mon law,  to  the  heir  or  devisee,  they  are  not  assets  to  be  inventoried 
by  the  representative.  This  rule  has  not  been  affected  by  the  stat- 
ute^^  which  provides  for  the  apportionment  of  rents  upon  the  de- 
termination of  an  estate  in  lands;  the  object  of  the  statute  being 
not  to  apportion  rents  between  those  entitled  to  take  the  real  and 
those  entitled  to  take  the  personal  estate,  but  to  apportion  them 
between  successive  takers  of  the  realty. ^'^  Consequently  an  exec- 
utor cannot  maintain  an  action  against  a  lessee  for  a  portion  of 
rent  reserved  to  his  testator  which  had  not  accrued,  i.  e.,  had  not 
become  due,  at  the  time  of  the  latter's  death.^^ 

§  493.  Things  in  action  and  other  property — "  Debts  secured  by 
mortgage,  bonds,  notes,  or  bills ;  accounts,  money,^®  and  bank  bills, 
or  other  circulating  medium,  things  in  action,  and  stock  in  any 
corporation  or  joint-stock  association,"  ^^  and  goods,  wares,  mer- 
chandise,  utensils,  furniture,   cattle,   provisions,   moneys   unpaid 


25  Wadsworth  v.  Allcott,  6  N.  Y.  64. 

26  L.  1875,  0.  542;  now  Co.  Civ. 
Proc,  §  2720.  As  carried  into  tlie 
Code,  the  original  statute  was  amended, 
by  adding,  that  "  this  section  shall 
not  apply  to  any  case  in  which  it 
shall  be  expressly  stipulated  that  no 
apportionment  be  made,  or  to  any 
sums  made  payable  in  policies  of  in- 
surance of  any  description."  See  L. 
1896,  c.  547,  §  192;  now  Cons.  L. 
1909,  e.  52,  §  222.  Under  the  Eng- 
lish statute,  from  which  our  own  is 
copied,  the  words  "  expressly  stipu- 
lated," as  applied  in  a  will,  have  been 
held  to  require  either  an  express  di- 
rection that  there  shall  be  no  appor- 
tionment, or  language  so  express  in 
the  terms  of  the  gift  that  apportion- 
ment is  clearly  impossible,  consist- 
ently with  it.  Inference  from  the 
whole  tenor  and  context  of  the  will  is 
not  sufficient.  (Tyrell  v.  Clark,  2 
Drew.  86.) 

27  Matter  of  Weeks,  5  Dem.  194; 
disapproving  Matter  of  Eddy,  10  Abb. 
IST.  C.  396.  Btit  compare,  to  the  con- 
trary. Miller  v.  Crawford,  26  id.  376; 
16  N.  Y.  Supp.  358. 

asNiles  v.  Chace,  29  Hun,  200.  _  In 
that  case,  the  tenant  was  the  devisee 


of  the  premises.  The  court  adds : 
"  Very  possibly,  in  such  a  case,  upon 
a  complaint  properly  framed,  an  ac- 
tion might  be  maintained  by  the  exec- 
utor against  the  heir  or  devisee  who 
had  been  tenant  of  the  deceased." 

29  As  to  moneys  deposited  by  de- 
cedent in  trust.  (Matter  of  Snyder, 
37  Misc.  59;  74  N.  Y.  Supp.  832.) 
Joint  deposits  in  name  of  decedent 
and  another.  (Matter  of  Lent,  1 
Misc.  264;  22  N.  Y.  Supp.  917.) 
See  §  537a,  post.  Moneys  given  to 
the  wife  at  the  time  of  her  hus- 
band's death  must  be  treated  as  part 
of  his  estate,  in  the  absence  of  proof 
as  to  the  reason  for  such  payment  or 
the  purpose  for  which  they  were  re- 
ceived and  used.  (Matter  of  .Tames, 
78  Hun,  121;  28  N.  Y.  Supp.  992; 
aff'd,  146  N.  Y.  78.)  As  to  moneys 
deposited  by  executor  in  testator's 
bank  account  and  subsequently  with- 
drawn in  his  representative  capacity, 
see  Matter  of  Shipman,  82  Hun,  108; 
31  N.  Y.  Supp.  571. 

30  As  to  apportionment  of  dividends, 
see  Co.  Civ.  Proc,  §  2720;  Matter  of 
Kane,  64  App.  Div.  566;  72  N.  Y. 
Supp.  333. 
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on  contracts  for  the  sale  of  lands,®^  and  every  other  species  of  per- 
sonal property  and  effects,  not  hereinafter  excepted,"  are  also  de- 
clared by  the  statute  to  be  personal  assets.^^ 

§  494.  The  appraisal —  For  the  purpose  of  completing  the  inven- 
tory, the  surrogate  must,  upon  application  of  the  executor  or  ad- 
ministrator, as  often  as  occasion  requires,  appoint  two  disinterested 
appraisers  to  estimate  and  appraise  the  personal  property.^^  Each 
appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to  a  sum, 
to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars  for  each 
day  actually  and  necessarily  occupied  by  him  in  making  the  ap- 
praisal.^* The  number  of  days'  services,  and  the  expenses,  if  any, 
miist  be  proved  by  the  affidavit  of  the  appraiser ;  and  the  sums  pay- 
able therefor  taxed  by  the  surrogate,  and  paid  by  the  executor  or 
administrator.^^  The  appraisement  cannot  be  made  until  after  five 
days'  notice  of  the  time  and  place  of  making  it  shall  have  been 
served  on  the  legatees  and  next  of  kin  residing  in  the  county  where 
the  property  to  be  appraised  is  situated,  and  the  notice  must  also 
be  posted  in  three  of  the  most  public  places  in  the  town.^®  Service 
of  the  notice  may  be  either  personal  or  by  mail,  but  in  the  latter 
event,  ten  days'  notice  of  the  appraisal  must  be  given.^'^  An  ap- 
praisement made  without  the  previous  posting  of  notice  thereof, 
is  invalid,  vitiates  the  inventory,  and  entitles  the  appraiser  to  no 
fees.^^  .If  the  assets  are  in  several  different  and  distant  places 
within  the  State,  several  inventories  may  be  made.  Before  acting, 
the  appraisers  must  take  and  subscribe,  before  any  officer  author- 
ized to  administer  oaths,  an  oath,  inserted  in  the  inventory,  that 
they  will  truly,  honestly,  and  impartially  appraise  the  personal 
property,  which  shall  be  exhibited  to  them,  according  to  the  best 

31  The  price  of  land  contracted  to  33  Co.  Civ.  Proc,  §  2711,  adopting  2 
be  sold  by  a  decedent,  but  not  re-  R.  S.  82,  §§  1-5,  as  amended  by  L. 
ceived  by  him  before  his  death,  goes  1873,  v.  225,  §  1.  The  clause  in  the 
to  the  representative,  and  not  to  the  latter  act  that  no  clerk  or  other  per- 
heir  or  devisee.  On  the  other  hand,  son  employed  in  the  surrogate's  office 
a,  vendee's  interest  in  an  executory  was  eligible,  is  dropped  out  of  the 
contract  for  the  purchase  of  lands  is  statute  as  transferred  to  the  Code, 
real  estate,   and   at  his   death  passes  and  the  statute  is  repealed, 

to   his    heirs.      (Palmer   v.   Morrison,  34  Appraisers  have  no  right,  no  mat- 

104  N.  Y.  132.)      See  §  530,  post.  ter  how  large  the  estate,  to  demand 

32  Co.  Civ.  Proc,  §  2712,  subds.  8  or  receive  more  than  the  statute  al- 
and 9.  The  exceptions  referred  to  are  lows.  Unless  the  parties  interested 
"things  annexed  to  the  freehold,"  consent.  (Matter  of  Harriot,  145  N. 
etc.    A  seat  on  the  Stock  Exchange  is  Y.  540;   65  St.  Rep.  528.) 

a  property  right,  notwithstanding  the        35  Co.  Civ.  Proc,  §  2565. 

rules  of  the  exchange  do  not  recognize        36  Co.  Civ.  Proc,  i  2711. 

the  ownership  of  a  seat  by  the  estate        37  Co.    Civ.   Proc,    §    2711;    id.,    §§ 

of    a    deceased    owner.        (Matter    of  797,  subd.  1,  798. 

Grant.  132  App.  Div.  739.)  38  Salomon  v.  Heichel,  4  Dem.  176. 
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of  their  knowledge  and  ability.  The  appraisal  of  the  property  in 
the  inventory  must  be  made  in  presence  of  such  of  the  next  of  kin, 
legatees,  or  creditors  as  may  attend.^* 

§  495.  Contents  of  inventory. — A  convenient  method  of  enumera- 
tion is  to  designate  the  articles  in  successive  classes :  first,  those,  if 
any,  which,  by  the  statute,  are  absolutely  exempt ;  then,  in  a  sec- 
ond class,  the  articles  which  it  is  proposed  the  appraisers  shall 
set  apart  as  allowable,  in  their  discretion,  upon  their  valuation; 
then,  thirdly,  assets  consisting  of  things  in  possession  having  an 
ascertainable  money  value.  After  these,  things  in  action  which  are 
supposed  to  be  good  and  collectible ;  and,  lastly,  bad  debts  and  other 
things  in  action  or  in  possession,  which  have  no  ascertainable 
value.  Each  article  must  be  set  down  separately,  with  its  money 
value,  distinctly  in  figures,  opposite.*"  If  the  value  is  unknown  or 
doubtful,  it  should  be  so  stated.  The  surrogate  has  no  authority, 
under  the  statute,  to  direct  the  appraisers  as  to  the  manner  in 
which  they  shall  estimate  the  value  of  the  property;  and  there  is 
no  requirement  that  the  representative  shall  make  any  estimate  of 
the  value  of  the  property  inventoried.*^  The  representative  must 
act  upon  his  own  responsibility  in  this  regard ;  the  statute  does  not 
•contemplate  any  interference  by  legatees  or  next  of  kin  with  this 
action  which,  aided  by  appraisers,  he  is  required  to  take.  Conse- 
quently, an  application  by  interested  parties  for  an  order  direct- 
ing the  representative  to  produce  certain  papers  for  the  informa- 
tion of  the  appraisers,  will  not  be  granted.  The  proper  practice 
in  preparing  an  inventory  is  to  postpone,  until  an  accounting,  all 
disputed  questions  respecting  the  existence  or  valuation  of  a  de- 
cedent's assets.** 

39  Co.  Civ.  Proc,  §  2711.  preceding  the  date  of  such  appraisal, 

*0Co.  Civ.  Proc,  §  2711;  2  R.  S.  83,  if  any;  and  they  shall,  value  all  such 

§  5,  property,   stocks,  bonds,  or   securities 

*l  Matter  of  McCaffrey,  50  Hun,  371.  as  are  customarily  bought  or  sold  in 

By   Cons.   L.    1909,   c.    18,    §    120,   re-  open    markets    in    the    city    of    New 

numbered   §    122   by  L.    1909,  c.  240,  York,   or   elsewhere,    for   the    day   on 

§    17    (re-enacting  L.    1891,  c.   34,  in  which  such  appraisal  or  report  may  be 

part)   it  is  provided  that  "Whenever  required,   by    ascertaining    the    range 

by   reason   of   the   provisions   of    any  of   the    market    and    the    average    of 

law  of  this  state  it  shall  become  neces-  prices  as  thus  found,  running  through 

sary  to  appraise  in  whole  or  in  part  a  reasonable  period  of  time."     As  to 

the  estate  of  any  deceased  person,  the  appraising  the  value  of  stock  in  a  pri- 

persons    whose    duty    it    shall   be    to  vate  family  corporation,  see  Cabbie  v. 

make  such  appraisal   shall  value  the  Cabbie,  111  App.  Div.  426. 
real  estate  at  its  full  and  true  value,        *2Vogel  v.  Arbogast,   4  Dem.   399; 

taking  into  consideration  actual  sales  s.   c.   as   Estate   of   Arbogast,   9    Civ. 

of   neighboring   real    estate    similarly  Proc.   Eep.   231 ;   Matter  of  Goundr%', 

jsituated  during  the  year  immediately  57  App.  Div.  232 ;  68  N.  Y.  Supp.  155. 
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In  respect  to  things  in  action,  the  statute  requires  a  particular 
statement  of  all  bonds,  mortgages,  notes,  and  other  securities  for 
the  payment  of  money,  belonging  to  the  deceased,  which  are  known, 
to  the  executor  or  administrator,  specifying  the  name  of  the  debtor 
in  each  security,  the  date,  the  sum  originally  payable,  the  indorse- 
ments thereon,  if  any,  with  their  dates,  and  the  sum  which,  in 
the  judgment  of  the  appraisers,  may  be  collectible  on  each.  All 
moneys  in  whatever  form,  whether  in  specie  or  bank  bills,  or  other 
circulating  medium,  belonging  to  the  deceased,  which  have  come 
to  the  hands  of  the  representative,  must  be  included ;  and  if  none 
shall  have  come  to  his  hands,  the  fact  must  be  so  stated.** 

§  496.  Representative's  debt  to  decedent —  The  statute  expressly 
directs  that  any  claim  which  the  deceased  had  against  the  executor 
himself  (unless,  of  course,  it  be  one  which  abated  by  death),  must 
be  included  in  the  inventory;**  and  the  provision  of  the  statute 
applies  to  an  administrator,  as  well.*^  A  testator  does  not,  by 
naming  his  debtor  as  executor,  discharge  any  just  claim  he  had, 
but  the  executor  is  liable  for  it,  as  so  much  money  in  his  hands, 
at  the  time  the  demand  becomes  due ;  and  must  apply  the  amount 
as  assets.*®  And  if  the  testator  has  by  his  will  given  a  discharge 
of  a  debt  due  him,  or  bequeathed  it  to  the  debtor,  this  can  take 
effect  only  as  a  specific  bequest ;  and  cannot  avail  as  against  cred- 
itors. The  demand  must  be  included  in  the  inventory,  and,  i£ 
necessary  for  the  payment  of  debts,  will  be  collected  and  applied ; 
if  not  necessary  for  that  purpose,  the  provision  of  the  will  will 
have  effect  as  a  specific  legacy,  in  the  same  manner  and  propor- 
tion as  other  specific  legacies.*^  Where  an  intent  is  manifested, 
on  the  face  of  the  will,  that  a  claim  against  an  executor  is  to  be 
enforced  only  by  a  deduction  from  a  bequest  to  his  wife,  he  is  not 
chargeable  with  it  as  assets.** 

§  497.  Foreign  assets —  These  may  be  included,  and  the  execu- 
tor may  be  compelled  to  include  them  in  his  inventory,  although 
they  are  subject  to  administration  in  the  foreign  jurisdiction.** 
But  an  executor  appointed  exclusively  to  administer  property  in 

43  Co.  Civ.  Proc  §  2714,  adopting  2  discliarged  a  debt  due  from  him  to 
R.  R.  84,  §§11,  12.  the  testator. 

44  Co.  Civ.  Proc,  §  2714;  Matter  of  47  Co.  Civ.  Proc.,  §  2714,  adopting  2 
David,  44  Misc.  337 ;  89  N.  Y.  Supp.  R.  S.  84,  §  14.  See  Adair  v.  Brimmer, 
927.  74  N.  Y.  540;  Freeman  v.  Freeman,  4 

45  Matter  of  Griffith,  49  Misc.  40.5.  Redf.  211;  Decker  v.  Miller,  2  Paige, 
48  Co.   Civ.  Proc,   §   2714,  adopting    149;  Baueus  v.  Stover,  89  N.  Y.  1. 

2  R.  S.  84,  §  13 ;  Decker  v.  Miller,  2        48  Stevens  v.  Stevens,  2  Redf.  265. 
Paige,   149.     Before   the   statute,   the       49  Matter  of  Butler,  38  N.  Y.  397  f 
appointment  of  a  person  as  executor    1  Tuck.  87. 
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this  State  is  only  bound  to  account  for  sucli  property  as  is  situated 
here,  and  is  not  chargeable  with,  or  liable  to  account  for,  the  prop- 
erty of  the  testator  situated  without  this  State,  and  which  never 
came  into  his  actual  possession,  nor  is  he  bound  to  enter  such 
property  upon  the  inventory  filed  by  him  here.^" 

§  498.  Return  of  inventory —  Duplicates  of  the  inventory  must 
be  made  and  signed  by  the  appraisers,  one  of  which  must  be  re- 
tained by  the  executor  or  administrator,  and  the  other  returned 
to  the  surrogate  within  three  months  from  the  date  of  the  letters. 
On  returning  such  inventory,  the  executor  or  administrator  must 
take  and  subscribe  an  oath,  indorsed  upon  or  annexed  to  the  in- 
ventory, stating  that  the  inventory  is  in  all  respects  just  and  true, 
that  it  contains  a  true  statement  of  all  the  personal  property  of 
the  deceased  which  has  come  to  his  knowledge,  and  particularly 
of  all  money,  bank  bills,  and  other  circulating  medium  belonging 
to  the  deceased,  and  of  all  just  claims  of  the  deceased  against  him, 
according  to  the  best  of  his  knowledge.^-'  The  inventory  may  be 
corrected  at  any  time  before  it  is  filed  by  inserting  or  striking 
out  an  item  which  may  have  been  omitted  or  included  by  mistake.^^ 

§  499.  Supplemental  inventory — ^Whenever  personal  property  or 
assets  of  any  kind,  not  mentioned  in  an  inventory  already  made, 
come  to  the  possession  or  knowledge  of  an  executor  or  administra- 
tor, he  must  cause  such  property  to  be  appraised  in  the  manner 
before  described,  and  an  inventory  returned  within  two  months 
after  the  discovery,  and  the  making  of  the  inventory  and  return 
may  be  enforced  in  the  same  manner  as  in  the  case  of  the  first 
inventory.®* 

TITLE  SECOND. 

COMPELLING   EETTTEN   OF   INVENTOEY. 

§  500.  Application  and  order  to  show  cause. —  A  creditor,  or 
person  interested  in  the  estate,  may  present  to  the  Surrogate's 
Court,  proof  by  affidavit,  that  an  executor  or  administrator  (in- 
cluding a  temporary  administrator)^*  has  failed  to  return  an  in- 

SOSlierman   v.    Page,    21    Hun,    59;  tual    inspection    of    assets.        (Silver- 

aff'd,  85  N.  Y.  123.  brandt  v.  Widmayer,  2  Dem.  263.) 

51  Co.  Civ.  Proc,  §  2715,  adopting  2  52  Matter  of  Payne,  78  Hun,  292;  28 

R.  S.  84,  §§  15,  16.    An  unverified  list  N.  Y.  Supp.  911;  aff'd,  151  N.  Y.  654. 

of  assets  cannot  be  treated  as  an  in-  53  Co.  Civ.  Proc,  §  2714,  adopting  2 

ventory    (Loesclie   v.   Griffin,   3   Dem.  R.  S.  86,  §  24. 

358)  ;    altliough  a  verified  statement,  54  Co.  Civ.  Proc,  §  2672,  third  ?en- 

if  accompanied  by  an  appraisal,  may  fence;  Matter  of  Gartner,  2  Law  Bui. 

be  deemed  sufficient;  and  such  an  ap-  76. 
praisal  may  be  had  even  without  ac- 


§  501. 
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ventory,  or  a  sufficient  inventory,  within  three  months  from  the 
date  of  his  letters.  Thereupon,  if  the  surrogate  is  satisfied  that  the 
executor  or  administrator  is  in  default,  he  must  make  an  order 
requiring  the  delinquent  to  return  the  inventory,  or  a  further 
inventory ;  or,  in  default  thereof,  to  show  cause,  at  a  time  and  place 
therein  specified,  why  he  should  not  be  attached.^^  The  petitioner, 
if  a  creditor,  must  either  distinctly  declare  himself  to  be  such  a 
creditor,  or  set  forth  facts  showing  that  he  is  entitled  in  that  char- 
acter.^® It  seems  to  be  clear  that  where  no  person  interested  makes 
the  application,  it  is  within  the  power  of  the  surrogate  to  proceed 
to  compel  a  return,  on  his  own  motion.^^ 

§  501.  Application,  when  to  be  made There  is  no  fixed  limit 

within  which  the  application  must  be  made,  after  a  failure  to  vol- 
untarily return  an  inventory;  but  after  a  sufficient  lapse  of  time 
a  presumption  arises  that  the  estate  has  been  properly  adminis- 
tered. The  lapse  of  thirty  years  affords  such  a  presumption,  and 
the  application  in  such  a  case  was  accordingly  denied.®*  The  stat- 
ute does  not  state  how  many  days  before  its  return  the  order  must 
be  served,  nor  when  it  is  to  be  returnable,  but  the  form  of  the 


B5Co.  Civ.  Proc,  §  2716,  being  part 
of  former  section  2715.  This  section 
confers  no  new  power  on  the  surro- 
gate, but  is  merely  declaratory  of  the 
law  as  already  adjudged.  (Matter  of 
Mclntyre,  4  Eedf.  489.)  A  request  in 
a  codicil  that  "  my  executors  and 
trustees  be  not  obliged  or  compelled 
to  file  with  the  surrogate  any  inven- 
tory of  my  estate "  is  against  public 
policy;  the  clause  is  invalid  and  of 
no  effect.  So  held  on  application  for 
probate.  (Potter  v.  McAlpine,  3  Dem. 
108.)  See  Brainerd  v.  Birdsall,  2  id. 
331. 

sePendle  v.  Waite,  3  Dem.  261. 
An  allegation  in  an  application  for 
an  order  requiring  executors  of  an 
estate  to  file  an  inventory,  alleging 
that  the  applicant  is  a  stockholder  in 
a  corporation  out  of  which  the  tes- 
tator, who  was  an  officer,  improperly 
made  large  profits,  and  that  the  ap- 
plicant had  sued  in  behalf  of  the  cor- 
poration to  recover  the  same  because 
the  corporation  would  not  do  so,  is 
insufficient  to  show  the  applicant  to 
be  a  creditor  of  the  estate,  or  inter- 
ested in  it,  so  as  to  compel  the  execu- 
tors to  file  an  inventory.  (Matter  of 
Huntington,  39  Misc.  477,  80  N.  Y. 
Supp.  220.)   Although  a  surrogate  may 


not  have  jurisdiction  to  decide  a  dis- 
puted claim,  he  must  grant  an  order 
for  an  inventory  to  a  creditor,  on 
proof  that  one  has  not  been  made 
within  the  time  prescribed.  (Creamer 
V.  Waller,  2  Dem.  351.)  See  Co.  Civ. 
Proc,  §  2514,  subd.  11.  He  may  prop- 
erly investigate  the  status  of  the  pe- 
titioner before  proceeding  with  the 
merits.  (Matter  of  Comins,  9  App. 
Div.  492;  41  N.  Y.  Supp.  323.)  As 
to  the  right  of  an  illegitimate  child, 
whose  parents  intermarried  prior  to 
the  Domestic  Relations  Law,  to  apply, 
see  Matter  of  Barringer,  29  Misc.  457 ; 
61  N.  Y.   Supp.   1090. 

57  Thomson  v.  Thomson,  1  Bradf.  24. 

B8  Thomson  v.  Thomson,  1  Bradf.  24. 
See  also  Leroy  v.  Bayard,  3  id.  228. 
In  Matter  of  Wetmore  (N.  Y.  Law  .T.. 
Feb.  28,  1893),  the  surrogate  held 
that  the  receiver  of  the  property  of  a 
legatee  was  a  party  interested  in  the 
estate  of  decedent,  and  as  such  en- 
titled to  institute  the  proceeding.  It 
appearing,  however,  that  the  estate 
was  distributed  by  the  executors  in 
the  course  of  administration  long  pre- 
vious to  the  appointment  of  the  re- 
ceiver, the  application  to  compel  the 
executors  to  file  an  inventory  was 
denied. 
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order  -will  be  such  as  to  allow  the  necessary  steps  to  be  taken  for 
the  appointment  of  appraisers,  the  notice  of  the  appraisal,  and 
other  proceedings  for  the  completion  of  the  inventory  before  the 
return  day. 

§  502.    Punishment  for  contempt  for  disobeying  order The 

statute  directs  that  "  upon  the  return  of  the  order,"  which  of 
course  implies  proof  of  due  service  thereof,  "  if  the  delinquent  has 
not  filed  a  sufiicient  inventory,  the  surrogate  must  issue  a  warrant 
of  attachment  against  him,  upon  which  the  proceedings  are  the 
same  as  upon  a  warrant  issued  for  disobedience  to  an  order,  as 
prescribed  in  title  twelfth,  of  chapter  seventeenth,  of  "  the  Code 
of  Civil  Procedure.^®  The  order  requiring  the  respondent  to  make 
a  return,  or  show  cause  why  he  should  not  be  attached,  is  one  of 
those  mandates  which  must  be  issued  as  the  result  of  a  judicial 
determination,  and  not  one  which  can  be  properly  issued,  as  of 
course,  by  the  clerk  of  the  court;  it  must  be  personally  served 
upon  the  delinquent.®" 

B9  Co.  Civ.  Proc,  §  2716,  formerly  undertaking,'  —  whicli  bears  a  strik- 
seotion  2715,  in  part.  The  proper  con-  ing  resemblance  to  the  portion  of  the 
struction  of  this  clause  is  somewhat  Revised  Statutes  for  which  the  clause 
obscure.  The  title  mentioned  is  that  is  a  substitute,  viz. :  "  the  surrogate 
relating  to  "  proceedings  supplement-  shall  issue  an  attachment  against 
ary  to  an  execution  against  property."  him,  and  commit  him  to  the  common 
It  may  be  presumed  that  the  refer-  jail  of  the  county,  there  to  remain 
ence  is  to  the  section  of  the  Code  until  he  shall  return  such  inventory." 
which  provides  that  a  person  who  re-  (2  R.  S.  85,  §  17.)  The  note  of  Mr. 
fuses,  or,  without  good  cause,  neg-  Commissioner  Throop,  to  section  2715 
lects,  to  obey  an  order  therein  speci-  of  the  Code,  states  that  the  purpose 
fied,  may  be  punished  as  for  a  con-  of  the  clause  was  "  to  apply  to  the 
tempt,  although  it  may  be  argued  proceedings  the  ordinary  rules  appli- 
that  the  reference  is  to  section  2440,  cable  to  eases  of  contempt."  There  was 
which  authorizes  an  immediate  com-  an  inconsistency  between  the  pro- 
mitment.  (Co.  Civ.  Proc,  §  2457.)  visions  of  the  original  clause  and  the 
It  is  difficult,  however,  to  understand  general  provisions  of  the  statute  in 
why  reference  was  not  made  directly  regard  to  attachments  issuing  from 
to  title  third,  of  chapter  17,  which  the  Surrogate's  Court,  which  pro- 
treats  of  proceedings  to  punish  as  for  vided  for  the  delinquent  being  brought 
a  contempt  of  court.  The  doubt  is  in-  before  the  court  to  answer  for  his 
creased  by  the  fact  that  the  original  alleged  disobedience,  instead  of  being 
draft  of  the  section  containing  the  committed  to  jail  at  once.  But,  as 
clause  in  question,  as  framed  by  the  the  directions  of  the  former  were  ex- 
revision  commissioners,  did  refer  to  plicit  and  direct,  the  better  opinion 
the  last-named  title  (first  draft  of  was  that  they  must  prevail,  and  the 
Rev.  Stat.,  §  2493).  Again,  by  sec-  commitment  issue  at  once,  without 
tion  2440  of  the  Code,  also  contained  any  opportunity  for  the  executor  to 
in  0.  17,  tit.  12,  it  is  provided  that  excuse  his  alleged  neglect.  But  now, 
where  a  judgment  debtor  has  been  or-  it  would  seem,  reference  must  be  had 
dered  to  give  an  undertaking,  "  if  he  to  the  provisions  of  the  new  Code  pre- 
fails  to  comply  with  the  order,  the  scribing  the  proceedings  where  a  war- 
judge  may  forthwith,  by  warrant,  rant  of  attachment  issues  to  punish 
commit  him  to  prison,  there  to  re-  for  a  contempt, 
main  until  the  close  of  the  examina-  eo  White  v.  Lewis,  3  Dem.  170. 
tion,   or   the  giving   of   the   required 
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§  503.    Excusing  failure  to  return  inventory It  is  no  excuse 

for  failing  to  make  and  return  an  inventory  that  the  assets  have  no 
present  existence,  that  is,  have  been  disposed  of  by  the  repre- 
sentative 5"^  nor  is  it  an  answer  to  the  application  to  compel  the 
return  of  an  inventory  that  the  representative  has  assets  largely 
in  excess  of  the  debts  of  decedent,  and  that  he  offers  to  give  secu- 
rity for  the  payment  of  any  debts ;  or  that  it  would  be  troublesome 
and  expensive  to  make  an  inventory:  or  to  allege  that  the  peti- 
tioner is  actuated  by  curiosity  and  a  design  to  abuse  the  process 
of  the  court.  ^^  It  is,  however,  a  good  answer  that  the  petitioner 
has  released  his  interest,  or  has  waived  his  right  ;®^  for,  notwith- 
standing the  mandatory  words  of  the  section,  the  court  is  not  de- 
prived of  discretion  and  the  power  to  pass  upon  the  right  of  the 
petitioner  to  demand  an  inventory.  It  is  its  duty  to  deny  the 
application,  where  it  appears  that  the  petitioner  is  not,  on  the 
face  of  the  proceedings,  entitled  to  the  order, —  as  where  it  ap- 
pears, on  the  petition  of  the  administrator  of  a  deceased  legatee, 
that  the  latter,  in  his  lifetime,  had  received  his  legacy,  and  exe- 
cuted a  release.®*  So  where  all  the  parties  interested  were  of  full 
age,  and  one  of  them,  with  the  assent  of  the  others,  undertook  to 
administer  upon  the  estate  without  the  issuing  of  letters  of  admin- 
istration, which  he  did  by  settling  all  claims  against  the  estate, 
and  stating  an  account  and  distributing  the  balance  shown  to  be 
on  hand  for  distribution,  and  each  of  the  other  parties  interested 
took  his  share ;  in  such  a  case  no  one  of  them  can,  therefore,  claim, 
through  a  formal  administration,  an  inventory  and  a  new  distribu- 
tion.®^ Where  the  application  is  to  compel  the  filing  of  a  further 
inventory^  and  the  representative  denies  the  existence  of  further 


61  Silverbrandt     v.      Widmayer,      2  its    value    and    its    disposition,    and 

Dem.   263.     It  had  been  held,  before  what    had    become    of    the    proceeds, 

this  decision,  that  no  appraisal  was  (Matter  of  Robbins,  4  Redf.  144.) 

possible  in  such  a  case :  that  where  an  62  Forsyth  v.  Burr,  37  Barb.  540. 

administratrix,  without  filing  an   in-  63  Matter   of   Barnes,   1    Civ.    Proc, 

ventory,  had  disposed  of  all  the  assets  Rep.  59. 

of    the    estate,    in    the    payment    of  64  Matter  of  Wagner,  119  N.  Y.  28; 

funeral  expenses  and  debts,  she  could  28  St.  Rep.  266.     Compare  Schmidt  v. 

not  be   compelled  to  file  a  statutory  HeUsner,    4    Dem.     275 ;     Matter    of 

inventory;    and   the   only  remedy,   in  Barnes,  1  Civ.  Proc.  Rep.  59. 

such   a  case,   was   to   require   her   to  65  Ledyard   v.   Bull,    119   N.   Y.   62. 

make,  under  oath,  a  statement  of  the  See   Weatherwax  v.   Shields,  45   App. 

property  that  came   into  her   hands,  Div.  109;  61  N.  Y.  Supp.  594. 
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assets,  the  application  will  be  refused,®^  inasmuch  as  the  court  has 
no  power  to  require  the  examination  of  parties  or  witnesses  for 
the  purpose  of  testing  the  correctness  of  the  inventory  as  returned ; 
any  errors  therein  must  be  corrected  on  a  future  accounting. *'' 
I  do  not  understand  by  this  that  the  court  is  without  power  to 
correct  an  inventory  which  is  insufficient  either  in  form  or  in 
substance.  It  is  not  only  the  return  of  some  inventory,  but  the 
return  of  "  a  sufficient  inventory  "  which  the  court  is  authorized 
to  compel,  and  what  is  a  sufficient  inventory  in  a  particular  case 
depends  upon  the  facts  of  that  case.  When  the  fact  of  insuffi- 
ciency does  not  appear  on  the  face  of  the  inventory,  it  is  difficult 
to  understand  why  the  court  may  not  take  proof  of  extrinsic  facts, 
with  a  view  of  ascertaining  whether  an  allegation  of  insufficiency 
is  supported.^*  The  original  statute  expressly  permitted  the  sur- 
rogate to  grant,  for  reasonable  cause,  to  an  executor  or  administra- 
tor in  default,  "  further  time,  not  exceeding  four  months,"  within 
which  to  return  the  inventory.  Though  this  provision  is  omitted 
from  the  present  statute,  there  is  no  reason  to  doubt  the  power  of 
the  court  to  grant  further  time,  in  a  proper  case. 

§  504.    Costs. —  The  surrogate  may,  in  his  discretion,   award 
costs  to  any  party  to  the  proceeding,  not  exceeding  ten  dollars, 

66  Matter  of  Molntyre,  4  Eedf.  489.  might  require  an  executor  or  admin- 
The  surrogate,  upon  an  application  of  istrator  to  show  cause  why  the  inven- 
this  kind,  has  no  power  to  determine  tory  filed  should  not  be  amended,  and 
the  ownership  of  property,  the  title  in  a  proper  case  —  e.  g.,  where  no  ex- 
to  which  is  disputed.  Accordingly,  emption  was  made  of  articles  for  the 
where  the  applicant  seeks  to  have  in-  widow's  use  —  he  might  order  the  in- 
serted, in  an  inventory  filed,  prop-  ventory  to  be  amended.  This  power 
erty  which  the  executor  claims  as  be-  was  not  derived  from  the  provisions 
longing  to  himself,  the  motion  should  of  the  statutes  specially  relating  to 
be  denied.  (Greenhough  v.  Green-  the  return  of  inventories,  but  from  the 
hough,  5  Eedf.  191.)  To  the  same  clauses  thereof  which  authorized  sur- 
effect,  Matter  of  Goundry,  57  App.  rogates  to  direct  and  control  the  con- 
Div.  232;  68  N.  Y.  Supp.  155.  And  duct,  and  settle  the  accounts,  of  exec- 
a  surrogate's  order,  directing  an  ad-  utors  and  administrators,  and  to  ad- 
ministrator to  inventory  certain  bonds  minister  justice  in  all  matters  relat- 
as  assets  of  the  estate,  does  not  estop  ing  to  the  affairs  of  deceased  persons, 
the  latter  from  claiming  the  bonds  as  (Sheldon  v.  Bliss,  8  N.  Y.  31.)  In 
his  own.  (Young  v.  Young,  5  Week.  Matter  of  Haley  (1  Law  Bui  32  [N 
I>ig.  109.)  Y.  Surr.  Ct.,  Feb.,  1879]),  on  an  ap- 

67  Vogel  V.  Arbogast,  4  Dem.  399 ;  plication  by  an  interested  party  for 
9  Civ.  Proc.  Rep.  231;  Matter  of  an  amended  inventory  on  allegations 
Molntyre,  supra.  of    omissions    of    some    articles,    and 

68  XJnder  the  Revised  Statutes,  which  undervaluation  of  others,  Calvin,  S., 
contained  nothing  with  reference  to  ordered  a  reference  to  take  proof  and 
the  court's  power  to  amend  an  inven-  report  to  the  court.  See  Co.  Civ.  Proc, 
tory,  it  was  held  that  the  surrogate  §  2546,  and  §  117,  ante. 
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besides  necessary  disbursements,  if  any,  for  printing  and  referee's 
fees ;  ®  but  in  New  York  county  the  matter  is  governed  by  court 
rule,  that  no  costs  will  be  allowed  to  the  petitioner  who  takes  pro- 
ceedings to  compel  the  filing  of  an  inventory  by  an  executor  or 
administrator,  unless  such  executor  or  administrator  shall  have  un- 
reasonably delayed  to  make  and  file  such  inventory  after  having 
been  duly  requested  to  do  so  by  or  in  behalf  of  the  petitioner.'"' 

§  505.  Discharge  of  imprisoned  representative,  and  revoking  let- 
ters—  A  person  committed  to  jail,  upon  the  return  of  a  warrant 
of  attachment,  issued  as  above  prescribed,  "  may  be  discharged  by 
the  surrogate,  or  a  justice  of  the  Supreme  Court,  upon  his  paying 
and  delivering,  under  oath,  all  the  money  and  other  property  of  the 
decedent,  and  all  papers  relating  to  the  estate,  under  his  control, 
to  the  surrogate,  or  to  a  person  authorized  by  the  surrogate  to 
receive  the  same."  ^*  Where,  by  reason  of  his  default  in  returning 
an  inventory,  he  has  remained  committed  to  jail,  under  the  sur- 
rogate's order,  for  thirty  days,  the  surrogate  is  required  to  revoke 
the  letters  issued  to  him,  without  a  petition  or  the  issuing  of  a 
citation.  The  statute  provides  for  a  like  revocation  in  case  the 
citation  cannot  be  served  personally,  by  reason  of  the  executor  or 
administrator  absconding  or  concealing  himself." 

TITLE  THIED. 

ARTICLES   SET   APAET   TOE   THE   FAMILY   OF   THE   DECEASED. 

§  506.    Estate  of  representative  in  exempted  articles The  law, 

upon  the  same  grounds  of  humanity  on  which  it  exempts  certain 
articles  of  a  debtor  from  seizure  by  creditors  under  execution, 
sets  apart  certain  of  the  goods,  etc.,  of  a  decedent,  for  the  use 
and  benefit  of  a  widow  or  minor  children,  or  both.  These  articles 
are  enumerated  by  the  statute.  They  are  as  much  assets  as  any 
part  of  the  personal  estate,  and  as  such  would  pass  under  the  will, 
or  be  applicable  to  the  payment  of  debts,  but  for  the  statutory 
provision  exempting  them  from  the  operation  of  the  laws  relating 
to  administration  of  estates.  In  the  eye  of  the  law,  therefore,  these, 
like  other  personalty,  pass  to  the  executor,  for  the  purposes  of  the 
trust  vested  in  him ;  and  he  has  a  right  to  their  possession  and  cus- 

69  Co.    Civ.    Proc,    §§    2556,    3236,        Tl  Co.  Civ.  Proc,  §  2716,  last  clause. 
3251,  subd.  3.  72  Co.  Civ.  Proc,  §  2691,  subds.  3,  4. 

70  Rule  Xni.  See  §  428,  ante. 
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tody,  in  order  to  inventory  the  articles,  and  set  apart  those  which 
the  statute  exempts.^*  His  authority  in  this  respect,  however,  is 
that  of  a  trustee  for  the  widow  or  family;  and  if  he  refuses  or 
neglects  to  set  apart  the  articles,  the  surrogate  may  cite  him  to 
show  cause  why  he  should  not  be  compelled  to  do  so,'^*  or"  may 
rectify  the  omission  upon  the  accounting. '^^  If  he  sells  the  articles, 
the  proceeds  constitute  a  trust  in  his  hands,  which  the  surrogate 
may  compel  him  to  pay  over,  if  the  widow  affirms  the  sale.''®  It 
seems  also  that  in  case  of  willful  neglect,  he  is  liable  to  an  action.''^ 

§  507.    The  interest  of  widow,  etc.,  in  exempted  articles The 

effect  of  the  statute  is  to  give  the  widow  and  children  of  a  person 
owning  personal  property  of  the  character  specified  therein,  at 
least  a  beneficial  interest  in  so  much  as  the  statute  specifies,  sub- 
ject only  to  the  right  of  the  executor  or  administrator  to  take  pos- 
session for  the  purpose  of  inventorying  it;  and  (so  far  at  least  as 
the  selection  of  the  articles  is  not  made  dependent  on  the  discre- 
tion of  the  appraisers)  the  widow  may  sell  them  immediately, 
subject,  however,  to  the  aforesaid  right.^®  The  testator  cannot  by 
his  will  defeat  this  provision  which  the  law  makes  for  the  family  f^ 
for,  if  the  articles  exist  the  right  to  them  is  absolute.*"  When  the 
decedent  was  not  the  absolute  owner  of  enough  personal  property  to 
enable  the  appraisers  to  set  apart  for  the  widow  all  that  she  is  en- 
titled to  under  the  statute,  they  may  set  apart  for  her  use  the 
decedent's  interest  in  articles  of  which  he  was  part  owner. *^  But, 
by  the  great  weight  of  authority  no  allowance  can  be  made  to  her 

73  Voelckner  v.  Hudson,  1  Sandf.  Matter  of  Tobin,  40  St.  Rep.  366 ;  16 
215.  N.  Y.  Supp.  462.     A  woman  may,  by 

74  Sheldon  v.  Bliss,  8  N.  Y.  31.  And  antenuptial  agreement,  waive  her 
see  Lockwood  v.  Lockwood,  3  Eedf.  rights  to  the  exempt  articles.  (Young 
330,  336;  Matter  of  Page,  39  Misc.  v.  Hicks,  92  N.  Y.  35.)  See  Matter 
220 ;  79  N.  Y.  Supp.  382 ;  Crawford  v.  of  Allen,  36  Misc.  398 ;  73  N.  Y.  Supp. 
Nassoy,  173  N.  Y.  163;  Matter  of  750.  And  where  a  man,  leaving  no 
Campbell,  48  Misc.  278;  96  N.  Y.  minor  children,  devises  to  his  widow 
Supp.  768.  specific  real  property  "  in  lieu  of  all 

75  Matter  of  Maack,  13  Misc.  368 ;  statutory  allowance,"  her  acceptance 
35  N.  Y.  Supp.  109 ;  Co.  Civ.  Proc,  of  the  devise  bars  her  right  to  the  ex- 
§  2724.  empt  articles.      (Matter  of  Merserau, 

76Sheldon  V.  Bliss,  8  N.  Y.  31.    And  38  Misc.  208;    77  N.  Y.   Supp.   329.) 

an  error  in  this  matter  may  be  cor-  To  the  same  effect.  Matter  of  Spear, 

Tected  by  a  proper  credit  on  an  ac-  90  App.  Div.  564. 

counting.       (Clayton    v.    Wardell,    2  80  Crawford   v.    Nassoy,    173    N.    Y. 

Bradf.  1.)  163. 

77Voelckner    v.    Hudson,    1    Sandf.  81  Matter  of  Hallenbeck,  195  N.  Y. 

215.  143;   overruling   on   this    point,   Bau- 

78  Fox  V.  Burns,  12  Barb.  677.  cus  v.  Stover,  24  Hun,  109. 

79Vedder  v.  Saxton,  46  Barb.  188; 
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in  cash/^  or  other  property*^  where  the  specified  articles  were  not 
owned  by  the  decedent  at  the  time  of  his  death. 

§  508.  Exempt  articles  enumerated —  The  enumeration  given  by 
the  Eevised  Statutes  of  the  articles  to  be  inventoried  and  appraised, 
and  of  the  articles  which  are  exempted  for  the  benefit  of  decedent's 
widow  and  children,  was,  with  doubtful  propriety,  carried  into 
the  Code  of  Civil  Procedure  by  the  Legislature  of  1893.^*  The 
statute  provides  that  "  if  a  man,  having  a  family,  die,  leaving  a 
widow  or  minor  child  or  children,"  certain  enumerated  articles 
"  shall  not  be  deemed  assets,  but  must  be  included  and  stated  in 
the  inventory  of  the  estate,  without  being  appraised ;"  ^  and  "  if 


82  Matter  of  Perry,  38  Misc.  167; 
77  N.  Y.  Supp.  271;  Matter  of 
Keough,  42  Misc.  387;  86  N.  Y. 
Supp.  807;  Matter  of  Weaver,  53 
Misc.  244;  Matter  of  Sprague,  41 
Misc.  608;  85  N.  Y.  Supp.  303;  Mat- 
ter of  Griffith,  49  Mi-c.  405;  Matter 
of  Libolt,  102  App.  Div.  29;  92  N.  Y. 
Supp.  175;  Matter  of  Baird,  126  App. 
Div.  439.  Compare  to  tlie  contrary- 
Matter  of  Williams,  31  App.  Div. 
617;  Matter  of  Hulse,  41  Misc.  307; 
Matter  of  Hembury,  37  Misc.  454;  75 
N.  Y.  Supp.  933.  In  the  Williams 
case  the  Appellate  Division  (Second 
Department)  affirmed  the  allowance 
granted,  although  conceding  that  "  the 
allowance  made  by  the  learned  surro- 
gate does  not  come  within  the  strict 
letter  of  the  statute."  The  Hembury 
and  Hulse  cases  were  decided  by  the 
surrogates  of  Kings  and  Suffolk 
counties  respectively  and  followed 
the  Williams  case.  In  Matter  of 
Perry  (38  Misc.  167),  both  of  those 
cases  were  disapproved.  It  is  safe  to 
say  that  they  are  authoritative  only 
in  the   Second  Department. 

83  Matter  of  Griffin,  118  App.  Div. 
515. 

84  Co.  Civ.  Proc,  §  2713,  adopting 
2  R.  S.,  §§  9,  10,  as  amended  L. 
1874,  c.  470;  L.  1887,  c.  630,  etc. 

85  The  articles  enumerated  by  the 
statute  are  as  follows: 

"  1.  All  spinning  wheels,  weaving 
looms,  one  knitting  machine,  one  sew- 
ing machine,  and  stoves  put  up  or 
kept   for  use  by  his   family, 

"  2.  The  family  bible,  family  pic- 
tures, and  school  books  used  by  or  in 
such  family,  and  books  not  exceeding 
in  value  fifty  dollars,  which  were  kept 


and  used  as  part  of  the  family  li- 
, brary. 

"  3.  All  sheep  to  the  number  of  ten, 
with  their  fleeces,  and  the  yarn  and 
cloth  manufactured  from  the  same, 
one  cow,  two  swine  and  the  pork  of 
such  swine,  and  necessary  food  for 
such  swine,  sheep  or  cow,  for  sixty 
days,  and  all  necessary  provisions  and 
fuel  for  such  widow,  child  or  children 
for  sixty  days  after  the  death  of  such 
deceased  person. 

"  4.  All  the  necessary  wearing  ap- 
parel, beds,  bedsteads  and  bedding, 
necessary  cooking  utensils,  the  cloth- 
ing of  the  family,  the  clothes  of  the 
widow  and  her  ornaments  proper  for 
her  station;  one  table,  six  chairs, 
twelve  knives  and  forks,  twelve  plates, 
twelve  tea-cups  and  saucers,  one  sugar 
dish,  one  milk-pot,  one  tea-pot  and 
twelve  spoons,  and  other  household 
furniture  -which  shall  not  exceed  one 
hundred  and  fifty  dollars  in  value. 

"  5.  Other  necessary  household  fur- 
niture, provisions  or  other  personal 
property  in  the  discretion  of  the  ap- 
praisers, to  the  value  of  not  exceeding 
one  hundred  and  fifty  dollars. 

"  Such  articles  and  property  shall 
remain  in  the  possession  of  the  widow, 
if  there  be  one,  during  the  time  she 
lives  with  and  provides  for  such 
minor  child  or  children.  If  she  ceases 
so  to  do,  she  shall  be  allowed  to  re- 
tain as  her  own,  her  wearing  apparel, 
her  ornaments  and  one  bed,  bedstead 
and  the  bedding  for  the  same,  and  the 
property  specified  in  subdivision  five; 
and  the  other  articles  so  exempted 
shall  then  belong  to  such  minor  child 
or  children.  If  she  lives  with  and 
provides  for  such  minor  child  or  chil- 
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a  married  woman  die,  leaving  surviving  her  a  husband  or  a  minor 
child  or  children,  the  same  articles  and  personal  property  shall  be 
set  apart  by  the  appraisers,  with  the  same  effect,  for  the  benefit 
of  such  husband  or  minor  child  or  children."  ^^  It  will  be  noted 
that  the  widow  or  the  husband,  as  the  case  may  be,  are  entitled  abso- 
lutely to  the  articles  specified  in  the  first  four  subdivisions  of  the 
section,  and  to  $150  worth  of  household  furniture  beyond;  whereas, 
under  the  fifth  subdivision  he  or  she  is  entitled,  "  in  the  discretion 
of  the  appraisers,  to  $150  worth  of  furniture,  provisions,  or  other 
personal  property/'  It  is  proper  to  treat  cash  as  "  personal  prop- 
erty," and  where  the  furniture  and  provisions  are  not  of  sufiicient 
value  to  make  up  the  $150,  cash  may  be  allowed  to  make  up  the 
deficiency. ^^  The  appraisers'  discretion  can  obviously  be  exercised 
only  as  to  what  particular  articles  they  will  set  apart  f^  and  they 
may  set  apart  a  portion  in  furniture  or  other  articles,  or  the  whole 
in  money.  The  exemption  of  "  household  furniture  which  shall 
not  exceed  one  hundred  and  fifty  dollars  in  value,"  is  in  addition 


dren  until  it  or  they  become  of  :^11 
age,  all  the  articles  and  property  in 
this  section  mentioned  shall  belong  to 
the  widow.  If  there  be  a  widow  and 
no  minor  child,  all  the  articles  and 
property  in  this  section  mentioned 
shall  belong  to  the  widow.  If  a  mar- 
ried woman  die,  leaving  surviving  her 
a  husband,  or  a  minor  child  or  chil- 
dren, the  same  articles  and  personal 
property  shall  be  set  apart  by  the  ap- 
praisers with  .the  same  effect  for  the 
benefit  of  such  husband  or  minor 
child  or  children." 

The  fifth  subdivision,  above,  was 
taken  from  L.  1889,  c.  406,  §  2.  All 
the  remainder  of  that  statute  was  re- 
pealed by  L.  1890,  c.  173,  §  2.  The 
cases  under  the  Act  of  1889,  such  as 
Daggett  V.  Daggett,  37  St.  Eep.  810; 
14  N.  Y.  Supp.  182;  Matter  of 
Steward,  30  St.  Rep.  438;  10  N.  Y. 
Supp.  24;  Matter  of  Tipple,  13  id. 
263;  Matter  of  Koch,  31  St.  Rep. 
963;  9  N.  Y.  Supp.  814;  24  Abb. 
N.  C.  468;  Matter  of  Hildebrand,  1 
Misc.  245;  Matter  of  Mulligan,  4  id. 
361,  are  of  interest  only  where  that 
statute  is  applicable. 

86  Co.  Civ.  Proc,  §  2713,  last  sen- 
tence; adopting,  as  modified,  L.  1887, 
c.  630.    The  right  under  this  statute 


is  not  defeated  by  a  provision  in  the 
will,  which  is  not  specified  to  be  in 
lieu  of  such  allowance  (Matter  of 
Harris,  2  Connoly,  4;  20  N.  Y.  Supp. 
68)  ;  but  otherwise  where  a  testa- 
mentary provision,  stated  to  be  "  in 
lieu  of  all  statutory  allowance,"  is  ac- 
cepted (Matter  of  Merserau,  38 
Misc.  208;  77  N.  Y.  Supp.  329).  The 
ornaments  of  »  deceased  wife  suitable 
for  her  station  cannot  be  set  aside  for 
the  husband  but  must  be  included  in 
the  assets  belonging  to  her  estate. 
(Matter  of  Whiting,  19  Misc.  85;  43 
N.  Y.  Supp.  969.)  So,  too,  the  wear- 
ing apparel  and  personal  effects  of 
the  husband  cannot  be  set  off  to  the 
widow.  (Matter  of  Griffith,  49  Misc. 
405.) 

8T  Matter  cf  Durscheidt,  05  Hun, 
136;  19  N.  Y.  Supp.  973;  Matter  of 
Sprague,  41  Misc.  608;  85  N.  Y.  Supp. 
303.  If  the  appraiser  fails  to  set 
apart  the  furniture,  the  widow  is  en- 
titled to  its  cash  value.  (Matter  of 
Bidgood,  36  Misc.  516 ;  73  N\  Y.  Supp. 
1061.)  A  piano  is  household  furni- 
ture, within  the  statute,  (Matter  of 
Allen,  36  Misc.  398;  73  X.  Y.  Supp. 
750.)  ^^ 

88  Matter  of  Bidgood,  supra. 
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to  the  other  exempt  articles.^®  The  appraisers'  estimate  of  the  value 
of  the  articles  is  not  regarded  as  the  exercise  of  an  absolute  dis- 
cretion, but  is  subject  to  review  by  the  surrogate,  who  may  correct, 
not  only  any  irregularity  or  mistake,  but  also  an  improper  valua- 
tion. And  if  they  set  apart  articles  which  exceed  the  statute  limit, 
and  this  appears  on  the  face  of  the  inventory,  the  proceedings  may 
be  deemed  void,  unless  the  items  are  separable.®"  In  making  an 
allowance  to  the  widow  of  necessary  provisions  for  sixty  days  after 
the  death  of  her  husband,  such  allowance  should  not  be  limited  to 
what  she  might  consume  personally,  but  should  include  what  might 
be  consumed  by  the  family  of  the  deceased  as  constituted  at  the 
time  of  his  death.^* 

Beyond  the  articles  thus  provided  for  the  family,  the  family  are 
not  entitled  to  their  support  from  the  estate  pending  administra- 
tion f  and  whatever  payments  the  executor  or  administrator  makes 
to  them,  and  whatever  portion  of  the  assets  they  are  allowed  to 
consume,  must  be  accounted  for,  on  the  settlement  of  the  estate.®' 
The  widow's  right,  under  the  statute,®*  to  tarry  in  the  chief  house 
of  her  husband  forty  days  after  his  death,  without  liability  for 
rent,  and  to  have,  during  that  time,  her  reasonable  sustenance  out 
of  the  estate,  will  be  mentioned  hereafter.®' 

§  509.  "  Having  a  family."^ — As  these  words  are  used  in  the 
statute,  they  do  not  necessarily  mean  having  children.  If  a  man 
has  a  wife  and  relatives,  living  with  him  at  the  time  of  his  death, 
he  has  a  family  within  the  meaning  of  the  statute,  although 
he  has  no  children.®^  It  is  not  even  necessary  that  he  should  have 
been  living  with  his  wife  and  children  at  the  time  of  his  death,  or 

89  Lyendecker  v.  Eisemann,  3  Dem.  gift  of  the  household  property  did  not 

72;   Kelly  v.   Mooore,   18  Abb.  N.  C.  preclude  this  allowance;   that  "other 

468 ;  Matter  of  Miller,  1  Law  Bui.  48.  personal  property "  was  available  for 

The  testator  gave  his  widow  "  all  of  the  exemption  and  might  be  necessary, 

the  household  property  in  the  dwell-  (Matter  of  Frazer,  92  N.  Y.  239.) 
ing-house  and  the  use  of  the  dwelling-        90  Applegate  v.    Cameron,   2    Bradf. 

house  during  her  life."     In  the  dwell-  119.     The  widow's  dower  right  is  not 

ing-house,  at  the  tiine  of  the  testator's  to    be    considered    in    estimating    the 

death,    was    a   quantity   of   coal    and  value  of  the  personalty.      (Matter  of 

wood,  provided  for  family  use,  and  a  Steward,  90  Hun,  94;  35  N.  Y.  Supp. 

shotgun.      Held,    that    these    articles  366.) 

were  properly  allowed  to  the  widow;        91  Matter  of  Griffith,  49  Misc.  405. 
that  the  shotgun  might  have  been  pro-        92  Hennessy's  Estate,  1  Tuck.  335. 
vided    for   the   defense   of   the   house,        93  See   Heidenheimer   v.    Wilson,   31 

and,  in  the  absence  of  proof,  the  court  Barb.  636. 

was  not  required  to  presume  the  eon-        94  Cons.  L.   1909,  c.   52,    §   204,   re- 

trary.     The  appraisers  also  set  apart  enacting  1  E.  S.  742,  §   17. 
as    exempt    and   for    the   use    of   the        95  See  §§  560,  561,  post. 
widow,  a  horse,  phaeton,  and  harness,        96Kain  v.  Fisher,  6  N.  Y.  597. 
of  the  value  of  $150.     Held,  that  the 
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have  contributed  to  their  support  prior  to  that  time.*^  It  is  not 
necessary  that  the  decedent  should  have  been  a  householder,  or 
that  he  or  his  widow  and  children  should  have  been  inhabitants  of 
this  State,  to  entitle  the  latter  to  the  possession  of  the  exempted 
articles.®* 

§  510.    Compelling  the  setting  apart,  etc.,  of  exempt  articles 

"  Where  an  executor  or  administrator  has  failed  to  set  apart  prop- 
erty for  a  surviving  husband,  wife,  or  child,  as  prescribed  by  law, 
the  person  aggrieved  may  present  a  petition  to  the  Surrogate's 
Court,  setting  forth  the  failure,  and  praying  for  a  decree,  requir- 
ing such  executor  or  administrator  to  set  apart  the  property  ac- 
cordingly ;  or,  if  it  has  been  lost,  injured,  or  disposed  of,  to  pay  the 
value  thereof,  or  the  amount  of  the  injury  thereto ;  and  that  he  be 
cited  to  show  cause  why  such  a  decree  should  not  be  made."  ®^  If 
the  surrogate  is  of  the  opinion  that  sufficient  cause  is  shown,  he 
must  issue  a  citation  accordingly.  On  the  return  of  the  citation, 
the  surrogate  must  make  such  a  decree  in  the  premises  as  justice 
requires.  In  a  proper  case,  the  decree  may  require  the  executor 
personally  to  pay  the  value  of  the  property,  or  the  amount  of  the 
injury  thereto.  The  decree,  made  upon  a  judicial  settlement  of 
the  account  of  an  executor  or  administrator,  may  award  to  a  sur- 
viving husband,  wife,  or  child,  the  same  relief  which  may  be 
awarded,  in  his  or  her  favor,  on  a  petition  presented  as  above.^ 

TITLE  FOUETH. 

EFFECT   OF   INVENTOEY   AS   EVIDENCE. 

§  511.    Impeacliing  inventory. —  The  making  and  filing  of  an 
inventory  and  appraisal  of  the  effects  of  a  deceased  person  is  as 

97  In  Matter  of  Shedd  (60  Hun,  dating  former  sections  2720,  2721; 
367;  14  N.  Y.  Supp.  841;  aff'd,  Matter  of  Maaek,  13  Misc.  368;  35 
133  N.  Y.  601),  the  decedent  had  N.  Y.  Supp.  109.  It  has  been  held 
lived  apart  from  his  wife  for  ten  that,  on  the  accountinsr  of  an  admin- 
years  preceding  his  death,  and  did  not  istratrix,  she  cannot  be  allowed  for 
contribute  to  her  support,  but  pro-  the  articles  which  she  might,  as 
vided  clothing  for  his  daughter,  until  widow,  have  claimed  to  be  exempt  by 
she  became  of  age.  Held,  that  he  had  law  in  her  favor,  on  making  the  in- 
a  family  within  the  statute.  ventory,  if  they  were  not  so  allowed; 

98  Kapp  V.  Public  Adm'r,  2  Bradf.  especially  where  there  is  evidence  that 
258.  she  had  possession  of   assets  not  in- 

99  Co.  Civ.  Proc,  §  2724.  It  seems,  ventoried ;  and  that  if,  through  igno- 
that  the  claim  to  exempt  articles  is  ranee  or  mistake,  she  omitted  to  claim 
one  founded  on  a  statutory  liability,  the  exemption  at  the  proper  time,  the 
and,  as  such,  governed  by  the  six  remedy  is  a  special  application  to  cor- 
years'  Statute  of  Limitations.  (Mat-  rect  the  mistake,  on  notice  to  the 
ter  of  Campbell,  96  App.  Div.  561.)  creditors  and  next  of  kin.     (Cornwell 

1  Co.    Civ.    Proe.,    §    2724,   consoli-    v.  Deck,  2  Redf.  87.) 
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well  for  the  protection  of  the  executor  or  administrator  as  for  the 
legatees,  next  of  kin,  and  creditors.  The  inventory  is  only  pre- 
sumptive evidence  against  the  person  filing  it.  The  statute  pro- 
vides, that  in  "  any  action  or  special  proceeding,  to  which  an  exec- 
utor or  administrator  is  a  party,  wherein  the  question,  whether 
he  has  administered  the  estate  of  the  decedent,  or  any  part  thereof, 
is  in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of  as- 
sets, filed  by  him,  is  given  in  evidence,  either  party  may  rebut  the 
same,  by  proof,  either  (1)  that  any  property  was  omitted  in  the 
inventory,  or  was  not  returned  therein  at  its  true  value;  or  (2) 
that  any  property  has  perished  or  has  been  lost,  without  the  fault 
of  the  executor  or  administrator ;  or  has  been  fairly  sold  by  him, 
at  private  or  public  sale,  at  a  less  price  than  the  value  so  returned ; 
or  that,  since  the  return  of  the  inventory,  it  has  deteriorated  or 
enhanced  in  value."  ^  But  these  provisions  were  not  designed  to 
operate,  upon  an  accounting,  where  an  administrator's  manage- 
ment of  his  trust  is  upon  trial  f  and  an  inventory  has  not  the 
effect  of  binding,  even  presumptively,  a  successor  in  office  of  the 
executor  filing  it.*  It  is  also  provided,  that  "  in  siich  an  action  or 
special  proceeding,  the  executor  or  administrator  shall  not  be 
charged  with  a  demand  or  right  of  action,  included  in  the  in- 
ventory, unless  it  appears  that  the  same  has  been  collected,  or  might 


2  Co.  Civ.  Proc,  §  1832,  extendfng  seeking  to  overcome  it."  S.  p.,  Mat- 
the  original  to  special  proceedings  by  ter  of  Van  Sise,  38  Misc.  155;  77 
or  against,  and  to  actions  by,  an  exec-  N.  Y.  Supp.  266 ;  Matter  of  Thompson, 
utor  or  administrator.  The  former  41  Misc.  420;  84  N.  Y.  Supp.  1111;, 
statute  applied  only  to  actions  against  aflf'd,  87  App.  Div.  609.  Compare 
the  representative.  A  construction  of  Woodhouse  v.  Woodhouse,  5  Redf. 
tlie  original  section,  which  appears  to  131.  Where  a  question  arises  as  to 
be  applicable  to  the  revised  provision,  whether  moneys,  received  by  an  ad- 
was  given  in  Underbill  v.  Newburger  ministrator  with  the  will  annexed 
(4Redf.  499)  :  "Where  the  executors  from  the  United  States  upon  a  claim 
or  administrators  give  the  inventory  known  as  one  ot  the  "  French  Spolia- 
in  evidence,  to  iix  their  liability,  the  tion  Claims,"  constitute  an  asset  of 
plaintiff  may  show  the  omission  of  the  estate,  or  a  mere  gratuity  given 
property  therefrom,  or  an  undervalua-  by  the  United  States  to  the  testator'a 
tion,  or  an  enhanced  value.  While,  if  next  of  kin.  the  fact  that  the  admin- 
the  plaintiff  shall  give  it  in  evidence,  istrator  with  the  will  annexed  treated 
to  fix  their  liability,  they  shall  be  at  a  portion  of  such  money  as  an  asset 
liberty,  in  order  to  overcome  it,  to  of  the  estate  is  not  conclusive  upon 
show  that  the  property  has  perished  the  question  as  to  the  character  of 
or  been  lost  without  their  fault;  that  such  money.  (Matter  of  Warren,  105 
it  has  been  fairly  sold  at  private  or  App.  Div.  582.) 

public  sale,  at  a  less  price,  or  that  it        3  Matter     of    Woodworth,    5     Dem. 

has  deteriorated;   and  that  these  con-  156.    See  post,  c.  XIX,  art.  5,  subd.  2. 
ditions  must  be  affirmatively  shown  in        *  iSolomons    v.   Kursheedt,    3    Dem. 

order    to    overcome    the    presumption  307. 
raised  by  the  inventory,  by  the  parties 
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have  been  collected,  with  due  diligence."  ^  But  the  Code  declares 
that  "  the  last  two  sections®  do  not  vary  any  rule  of  evidence,  re- 
specting any  proof,  which  an  executor  or  administrator  may  now^ 
make."  *  An  inventory  filed  by  co-executors,  though  evidence  of 
the  joint  possession  of  securities  and  receipt  of  moneys  by  them, 
will  not  preclude  either  of  them  from  proving,  on  the  accoimting, 
that  they  were  in  fact  held  and  received  exclusively  by  one  of  their 
number.® 

§  512.  Conclusive  effect  of  inventory —  The  inventory  is,  how- 
ever, prima  fdcie  evidence  of  the  value  of  the  property,  as  well  as 
of  what  assets  have  come  into  the  hands  of  the  executors ;  and  if 
they  have  disposed  of  any  of  the  property,  they  are  prima  facie 
liable  for  the  amount  of  money  at  which  it  was  inventoried.^"  If 
it  is  shown  that  assets  were  disposed  of  for  more  than  the  inventory 
price,  they  are  of  course  liable  for  that  amount.  And  where  assets 
are  taken  by  an  administrator  at  the  inventory  price,  if  it  is 
shown  that  they  are  of  greater  value  than  that  price,  he  must 
answer  for  the  true  value. ■'■■'^  There  was  formerly  no  way  in  which 
an  inventory  could  be  impeached  in  a  proceeding  in  relation  to 
the  inventory  itself,  but  it  might -be  surcharged  or  falsified  on  an 
accounting. -"^^  The  unexplained  omission  of  an  administrator  to 
make  any  claim  of  set-off  or  defense  to  a  demand  against  himself 
in  the  inventory,  is  evidence  against  the  validity  of  such  a  de- 


B  Co.  Civ.  Proc,  §  1833.    See  Thorne  9  Taylor  v.  Shuit,  4  Dem.  528. 

V.  Underhill,  1  Dem.  306.    As  to  what  lo  Ames  v.  Downing,  1  Bradf.  321; 

is  "due  diligence,"  see  Smith  v.  Colla-  Matter  of  Shipman,  82  Hun,  108;   31 

mer,  2  Dem.  147.  N.  Y.  Supp.  571;  Matter  of  Childs,  26 

6  Sections  1832,   1833,  supra.  id.   721;    Matter   of   Maaelc,    13   Misc. 

7  That  is,  under  the  law  prevailing  368 ;  Matter  of  Mullon,  145  N.  Y.  98 ; 
prior  to  September  1,  1880.  See  Co.  64  St.  Eep.  551.  The  value  of  prop- 
Civ.  Proc,  §  3343,  subd.  22;  id.,  erty  set  forth  in  an  inventory  of  an 
§  3356.  executor  should  be  taken  in  preference 

8  Co.  Civ.  Proc,  §  1834.  See  Wil-  to  that  stated  in  one  previously  made 
loughby  V.  McCluer,  2  Wend.  608.  In  by  him  as  temporary  administrator. 
Bellinger  V.  Potter  (36  St.  Kep.  601),  (Matter  of  Tisdale,"  110  App.  Div. 
the  testator  bequeathed  a  certain  sum  857.)  As  to  the  effect  of  an  unsigned 
described  as  due  him  from  his  exec-  memorandum  of  assets,  made  by  the 
utor.  The  latter  in  his  inventory  representative,  see  Putnam  v.  Lincoln 
charged  himself  therewith.    Held,  that  Safe  Dep.  Co.,   191   N.   \.   166. 

the  presumption  arising  from  the  in-  n  Zilkin  v.   Carhart,   3   Bradf.   376. 

ventory,   that   the   sum   was    actually  See  Matter  of  Mullon,  145  N".  Y.  98; 

due,  was  not  overcame  by  proof  of  a  64  St.  Rep.  551. 

sealed    undertaking    of    the    executor  12  Montgomery  v.  Dunning,  2  Bradf. 

with  testator  to  pay  said  sum  upon  a  220.    And  see  Thomson  v.  Thomson,  1 

certain  contingency  which  had  failed,  id.  24.     But  the  rule  seems  now  to  be 

where  it  did  not  appear  that  such  un-  changed.     See  Co.  Civ.  Proc,   §   1832, 

dertaking  contained  the  whole  agree-  supra,    and    Matter    of    ^^■arren,    105 

ment  with  the  testator.  -A-pp.  Div.  582, 
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fense.^^  Where  an  executor,  in  preparing  an  inventory  of  the  es- 
tate, included  therein  a  promissory  note  given  by  him  to  the  testa- 
tor, which  note  was  then  outlawed,  this  was  held  a  sufficient  ac- 
knowledgment in  writing  to  remove  the  bar  of  the  Statute  of 
Limitations.'*  Where  a  bank  deposit  is  inventoried  as  cash,  but 
the  money  is  not  actually  collected  before  the  bank  fails,  the  ad- 
ministrator is  not  absolutely  concluded,  but  the  inventory  may  be 
shown  to  be  incorrect, —  e.  g.,  upon  a  final  accounting. ■'^  So,  too, 
the  executor  is  not  estopped  by  the  filing  of  his  inventory  con- 
taining an  allowance  to  the  widow,  of  cash  in  lieu  of  exempt 
articles,  where  it  was  inserted  by  the  appraisers  without  his  knowl- 
edge or  consent.-'®  And  the  fact  that  a  donee  of  certain  property, 
handed  it  to  the  executor  on  his  demand  that  it  should  be  inven- 
toried, does  not  preclude  a  subsequent  claim  therefor." 

13  Lloyd  V.  Lloyd,  1  Redf.  399.  IT  Matter  of  Van  Slooten,  76  Hun, 

i*Ro3s  V.  Ross,  6  Hun,  SO;  Matter  55;    27  N.  Y.   Supp.   666.     This  case 

of   Daggett,    1    Misc.    248;    22   N.   Y.  was  subsequently  reversed  (145  N.  Y. 

Supp.  911.  327),  on  the  ground  that  the  taking 

15  Sheerin  v.  Public  Adm'r,  2  Redf.  of  the  property  by  the  executor  was 
421.  his  individiual  act,  and   did  not  con- 

16  Matter   of  Baird,   126  App.   Div.  stitute  a  claim  against  the  estate  as 
436.  such. 
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TITLE  FIRST. 


THE    OFFICE    AND    ESTATE    OV    EXECUTOES,    ADMINISTEATOES,    AND 
TESTAMENTAET    TEUSTEES. 

ARTICLE  EIRST. 

THE    TITLE    AND    OBJECT    OF    THE    OFFICE. 

§  513.  The  office  of  executor — We  have,  in  preceding  chapters, 
given  in  detail  an  account  of  the  proceedings  in  the  Surrogate's 
Court  by  vs^hich  executors  and  administrators,  and,  in  certain 
cases,  testamentary  trustees,  acquire  authority  to  act  as  such ;  and 
have  also  pointed  out  certain  specific  duties  prescribed  by  statute, 
with  respect  to  executors  and  administrators,  as  to  appraising  the 
assets  of  their  decedent,  and  making  and  filing  an  inventory. 
The  duties  and  powers  of  the  officers  above  mentioned,  in  the  man- 
agement and  disposition  of  the  estate  in  their  hands,  their  rights 
of  action,  and  their  accountability  in  law  and  equity  for  the  faith- 
ful performance  of  their  obligations,  are  subjects  of  large  impor- 
tance, not  strictly  within  the  scope  of  this  volume,  and  can  be 
treated,  in  a  single  chapter,  in  only  the  most  general  way. 

An  executor  has  been  defined  to  be  one  to  whom  the  execution 
of  a  last  will  and  testament  —  that  is,  the  application  of  the  estate 
pursuant  to  the  directions  of  a  will  —  is,  by  the  testator's  appoint- 
ment, confided.  The  term  was  originally  employed  in  a  sense 
sufficiently  broad  to  include  an  administrator  upon  the  estate 
of  an  intestate,  a  distinction  being  taken  between  executor  testa- 
mentarius  and  executor  dativus^  but  this  usage  is  obsolete.  He 
can  derive  his  office  from  a  testamentary  appointment  only,  though 
it  is  not  necessary  that  he  be  expressly  named  as  such.  If,  by  any 
word  or  circumlocution,  the  testator  recommend  or  commit  to 

iWms.  on  Exrs.  (6th  Am.  ed.)  266. 
[443] 
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one  or  more  the  charge  and  office,  or  the  rights  which  appertain  to 
an  executor,  it  amounts  to  as  much  as  the  ordaining  or  constituting 
him  or  them  to  be  executors.^  And,  as  has  been  before  noted^ '  it 
is  not  even  requisite  that  the  testator  should  constructively  name 
the  executor,  for  he  may  delegate  to  another  the  power  to  make  the 
nomination.^  At  common  law,  although  an  executor  could  not 
assign  the  executorship,  yet  he  might  continue  it  by  his  will ;  and 
in  case  of  the  death  of  the  sole  executor,  the  executor  of  such 
executor  was,  to  all  intents  and  purposes,  the  executor  and  repre- 
sentative of  the  first  testator.  But  our  statutes  have  abrogated 
this  rule.*  So,  at  common  law,  one  who,  not  being  either  executor 
or  administrator,  intermeddled  with  the  goods  of  the  deceased,  or 
did  any  other  act  characteristic  of  the  office  of  executor,  was 
thereby  an  executor  of  his  own  wrong,  called  more  usually  an 
executor  de  son  tort?  But  our  law  does  not  recognize  such  an 
executor,  and  one  who  is  neither  executor  nor  administrator  cannot 
acquire  any  title  to  the  assets,  as  a  representative  of  the  deceased.® 

§  514.  Testamentary  trustees —  The  distinction  between  the 
office  of  executor  and  that  of  a  testamentary  trustee  lies  in  the 
duties  imposed  upon  them  respectively.^  The  duty  of  an  executor 
as  such,  and  his  duty,  as  a  trustee  of  an  express  trust  under  the 
will,  are  entirely  different.  As  executor,  it  is  his  duty  to  collect 
the  property,  and  pay  the  debts  and  general  legacies ;  while,  as 
trustee,  it  is  his  duty  to  invest  and  manage  the  particular  fund 
or  trust  estate  in  accordance  with  the  directions  of  the  will.^      The 

2  See  Humbert  v.  Wurster,  22  Hun,  Lincoln  Safe  Dep.  Co.,  191  N.  Y.  166, 

405;  1  Wms.  on  Exrs.  (6th  Am.  ed.)  and  Perry  on  Trusts  (5th  ed.),  §  245. 
280.  6  See   Cons.   L.    1909,   c.    18,    §    112, 

SHartnett    v.    Wandell,    60    N.    Y.  formerly  2   R.   S.   81,   §    78;    id.   449, 

346;   §  291,  ante.  §  17;   §  130,  ante. 

4  See  Fosdick  v.  Delafield,  2  Redf.  ^  Mee  v.  Gordon,  187  N".  Y.  400; 
392.  Jewett  v.  Schmidt,  83  App.  Div.  276; 

5  Anderson  v.  Daley,  38  App.  Div.  82  N.  Y.  Supp.  49.  If  no  trust  duty 
505:  56  N.  Y.  Supp.  511;  appeal  dis-  is  imposed,  the  trust  is  passive  and 
missed  159  N.  Y  146  See  Mills  v.  ^^^  trustee  acquires  no  title.  (Jacoby 
Mills  (115  id.' so';  23  "st.  Rep.  604) [  v.  Jacoby,  188  N.  Y.  124;  Matter  of 
^^here  it  was  held,  that  one  Who  was  P^cJ^e,    99    App     Div.    596;    Cons.    L. 

a   mere   debtor   of   a  decedent,   in  his  ^^T^,'^'  ^'J    3"'     

lifetime,    and   had   in    no   way    inter-  .   ^^h'^  distinction  is  well  illustrated 

fered  with  the  decedent's  estate   since  \"   ^^1,.'='"'^  °^   ¥o''*x?'"  Z^  ^^^^    iJ' 

his  death,  could  not  be  treated  as  an  -'^W-  ^^ ^%-   H^f'   \-   ^"PP-  ^^\ 

.       ',             ..     i      •      1      V  aflf  d,  180  N.  Y.  532),  where  personal 

executor   de  son  tort,   simply   because  ^ty,  including  certain  mortgages, 

lie  assumed  to  make  a  settlement  with  '^^s   given   to   the   trustees  to  be   de- 

the  only  child  of  the  decedent,  where  voted  to   certain   purposes  mentioned, 

the  party  asserting  the  claim  sought  The   executor  collected  the  mortgages 

to  repudiate  the  settlement.     Compare  and    invested    the    proceeds    in    other 

Ahrens  v.  Jone.i,   169  N.  Y.  555.     Aa  mortgages,  which  the  trustees  refused 

to  trustees  de  son  tort,  see  Putnam  v.  to   accept;   held,  that  under   the  will, 
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quality  of  an  executor's  title  necessarily  depends  upon  the  lan- 
guage of  the  will  which  he  is  to  perform.  A  will,  for  example, 
which  gives  the  executor  power  to  collect  and  pay  over  dividends 
on  the  stock  of  an  incorporated  company,  does  not  necessarily  vest 
in  him  title  to  the  stock;  such  a  power  may  he  lodged  with  one 
person  while  the  title  is  in  another.® 

§  515.  The  office  of  administrator —  At  an  early  period  in  Eng- 
land, the  sovereign,  as  parens  patriae,  took  possession  of  the  goods 
of  an  intestate,  it.  being  presumed  that  the  deceased,  by  his  neglect 
to  make  a  will,  acknowledged  that  he  was  without  a  rightful  heir. 
Subsequently  the  crown  conceded  the  right  to  distribute  the  effects 
to  the  near  relatives  of  the  deceased,  but  this  was  to  be  done  under 
the  direction  of  the  church.  The  ecclesiastical  authorities  were 
not  slow  to  realize  the  beneiits  of  this  supervisory  power,  and, 
before  the  lapse  of  much  time,  the  privilege  of  administering  the 
goods  of  an  intestate  was  exercised  by  the  bishops  instead  of  the 
-crown.  The  abuses  of  this  power  —  amounting  almost  invariably 
to  the  confiscation  of  the  whole  estate  for  the  benefit  of  the  bishop 
or  his  order  —  grew  to  be  so  great,  that  Parliament  interfered  at 
last,  and  deprived  the  church  of  its  power  to  administer  the  estates 
of  deceased  persons.  Such  administration  in  this  country  has 
always  been  conferred  by  law  upon  some  one  of  the  nearest  of  kin 
of  the  deceased,  upon  the  order  and  under  the  authority  of  a  civil 
tribunal.  In  general,  it  may  be  said  there  is  no  distinction  be- 
tween the  rights,  powers,  and  duties  of  executors  and  adminis- 
trators as  such.-^" 

§  516.    Representative  character  of  executors,  etc An  executor 

or  administrator  is  said  to  bo  the  representative  of  the  testator  or 
intestate  in  respect  to  his  personal  estate,  the  whole  of  which  vests 
in  the  one  on  the  death  of  the  testator,  and  in  the  other  on  the  grant 
of  letters  of  administration,  which  relate  back  to  the  time  of  the 

the    property    vested    in    the   trustees  ity  v.  Dority,  40  App.   Div.   236;   57 

at  the  death  of  the  testator,  and  that  N.  Y.  Supp.  1073.) 

-the    only   duty   which    devolved   upon  9  Onondaga  Trust  &  D.  Co.  v.  Price, 

"the  executor  was  to  possess  himself  of  87  N.  Y.  542.     See  Matter  of  Under- 

"the  property  and  hand  it  over  to  the  hill,  35  App.  Div.  434;  54  N.  Y.  Supp. 

trustees;  that  he  had  no  right  to  col-  967;   aff'd,   158  N.  Y.   721;   Robinson 

lect  the  mortgages  or  reinvest  the  pro-  v.   Adams,    30   Misc.    537 ;    63   N.    Y. 

■ceeds    and    that    the    trustees    should  Supp.     816;     Matter    of    Conger,    81 

not  be  required  to  accept  the  new  in-  App.  Div.   493 ;    80  N.  Y.   Supp.   933. 

-vestments  in  lieu  of  those  bequeathed  lo  Douglass   v.   Patterlee,    11   Johns, 

-to  them  by  the  will.    See  §§  319,  4^9,  16;    Murray  v.    Blatchford,    1    Wend. 

■ante.  583;   Jackson  v.  Robinson,  4  id.  436. 

A  release  executed  to  executors  does  See  Cons.  L.  1909,  c.  18,   §   117. 
not  discharge  them  as  trustees.     (Dor- 
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decease  of  the  intestate.^^  The  interest  thus  vested  in  such  per- 
sonal representatives  is  for  the  benefit  of  the  estate,  to  discover  and 
collect  the  effects,  preserve  them  from  vs^aste,  pay  the  debts  in 
their  legal  order,  and  to  distribute  the  surplus,  if  any,  according 
to  the  will  of  the  testator  or  the  Statute  of  Distributions,  as  the 
case  may  be.  To  this  end  they  are  invested  with  every  power  and 
remedy  which  belonged  to  the  deceased  while  living,  within  the 
jurisdiction  of  the  State  in  which  the  letters  were  granted.-^^ 
if  evertheless,  they  are  not  the  mere  representatives  of  their  testator 
or  intestate,  but  are,  under  the  statutes  of  this  State,  trustees  for 
the  benefit  of  the  persons  interested  in  the  estate  ;^^  and  they  may, 
for  the  benefit  of  creditors  or  others  interested  in  the  estate,  dis- 
afiirm,  treat  as  void,  and  resist  all  acts  done,  transfers  and  agree- 
ments made,  in  fraud  of  such  persons'  rights.-^* 

§  517.  Foreign  executors  and  administrators The  term  "  for- 
eign," as  applied  to  executors  or  administrators,  more  properly 
distinguishes  the  personal  representatives  of  one  dying  domiciled 
without  the  State,  whose  authority  is  solely  evidenced  by  letters 
issued  from  a  tribunal  of  the  decedent's  domicile.  But  it  has 
already  appeared  that  the  Surrogates'  Courts  of  this  State  have 
jurisdiction,  in  certain  instances,  to  issue  original  letters  upon  the 
estate  of  a  nonresident  decedent;  thus  giving  rise,  where  the  for- 
eign court  has  also  acted,  to  what  has  been  termed  a  "  conflicting 
grant  of  letters."  ^^  And,  finally,  the  Code  provides  for  the  issuing, 
from  our  Surrogates'  Courts,  of  letters  upon  the  estate  of  such  a 
decedent,  in  aid  of  letters  granted  by  a  tribunal  of  his  domicile, 
and  at  the  instance  of  the  person  or  persons  holding  the  same.^® 

§  518.  Their  rights  and  liabilities  here —  It  is  pertinent  to 
remark,  in  this  place,  upon  the  rights  and  liabilities  of  foreign 

11  Valentine  v.  Jackson,  9  Wend.  Parsons  v.  Lyman,  20  N.  Y.  103 ; 
302;  Babcock  v.  Booth,  2  Hill,  181;  Palmer  v.  Phoenix  Mut.  L.  Ins.  Co., 
Kaufman  v.  Sclioeffel,  46  Hun,  571.  84  id.  63.  In  Curamings  v.  Banks  (2 
See  §  364,  ante.  Barb.  602),  it  was  held  that  one  ap- 

12  Schultz  V.  Pulver,  11  Wend.  361.  pointed  here  administrator  with  the 
Compare  Babcock  v.  Booth,  2  Hill,  will  annexed,  of  a  testator  dying  dom- 
181.  iciled  in  a  foreign  country,  pursuant 

13  Dox  V.  Baekenstose,  12  Wend,  to  a  power  of  attorney  given  by  the 
542.     And  see   §§  522,  634,  post.  foreign  executors,  was  not  independent 

14  L.  1858,  c.  314,  §  1,  as  amended  of,  but  ancillary  to,  them,  and  was 
L.  1889,  c.  487;  now  Cons.  L.  1909,  bound  by  a  decree  rendered  against 
c.  45,   §   19.     See  §  545,  post.  them    by    a    court    of    the    testator's 

15  See  Stone  v.  Scripture,  4  Lans.  domicile.  Where  the  ancillary  exec- 
186.  utor  brings  an   action  in   a   court  of 

in  As  to  such   letters, — called  ancil-  this  State,  it  is  not  necessary  for  him 

lary  letters  testamentary  and  of  ad-  to    allege    probate    of    the    will    in    a 

ministration, —  and  the   object  of  the  tribunal    of    the    testator's    domicile. 

oflSce  so  created,  see  §§  312,  371,  ante;  (Leland  v.  Manning,  4  Hun,   7.) 
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representatives,  in  the  sense  above  indicated,  in  the  courts,  and 
otherwise,  within  the  limits  of  this  State.  The  general  rule  is, 
that  the  authority  of  a  foreign  executor  or  administrator  is  strictly 
local,  and  is  not  recognized  outside  of  the  jurisdiction  in  which 
his  letters  were  granted."  His  appointment  by  a  court  of  a 
foreign  country, —  and,  for  this  purpose,  the  several  States  regard 
each  other  as  foreign  countries, —  puts  him  in  no  different  posi- 
tion from  that  which  he  would  occupy  if  no  letters  had  ever  been 
granted  to  him.  But  these  general  propositions  must'  be  taken 
with  some  modifications,  in  respect  to  which  it  will  be  convenient 
to  distinguish  between  acts  involving  litigation  and  those  where  no 
judicial  action  is  taken.  As  to  the  latter,  it  is  to  be  observed  that 
the  courts  have,  in  some  cases,  allowed  foreign  representatives  to 
do  certain  acts  here,  as  to  take  possession  of  goods,  receive  volun- 
tary payment  of  debts,  dispose  of  assets  situated  here,  foreclose, 
by  advertisement  under  our  statutes,  a  mortgage  of  real  property 
situated  in  this  State,  and  otherwise  exercise  authority  so  far  as 
possible  without  bringing  suit.-'*  Even  as  to  acts  of  this  char- 
acter, however,  it  has  been  held  that  a  distinction  is  to  be  made 
between  cases  where  there  is  a  conflicting  grant  of  letters,  and 
those  where  such  a  circumstance  does  not  exist.  ■'^  But  such  repre- 
sentatives as  such  have  no  standing  as  parties  plaintiff  in  the 


17  See  Isham  v.  Gibbons,  1  Bradf. 
69;  Morrell  v.  Dickey,  1  Johns.  Ch. 
153;  Doolittle  v.  Lewis,  7  id.  45; 
Williams  v.  Storrs,  6  id.  353;  Ulster 
Co.  Sav.  Inst.  v.  Fourth  Nat.  Bank, 
28  St.  Rep.  24:  8  N.  Y.  Supp.  162. 
A  trust  created  in  this  State,  of  which 
a  married  woman  is  trustee,  remains 
valid  although  she  subsequently  re- 
moves to  another  State,  by  the  law 
of  which  she  is  incapable  of  acting 
as  a  trustee;  -such  removal  will  not 
divest  her  title  to  the  fund,  which 
remains  in  her  so  long  as  no  one  is 
appointed  to  take  it  from  her. 
fSchulter  v.  Bowery  Sav.  Bank,  117 
N.  Y.   125;  26  St.  Rep.  922.) 

18  Thus  a  bank  is  protected  in  pay- 
ing decedent's  deposit  to  his  foreign 
administrator  upon  presentation  of 
letters.  (Schulter  v.  Bowery  Sav. 
Bank,  supra;  Maas  v.  German  Sav. 
Bank,  73  App.  Div.  524;  aS'i, 
176  N.  Y.  377.)  See  Matter 
of  McCabe,  84  App.  Div.  145; 
82  N.  Y.  Supp.  180;  aff'd,  177  N.  Y. 
584;  Vroom  v.  Van  Home,  10  Paige, 


549;  Brown  v.  Brown,  1  Barb.  Ch. 
187;  Middlebrook  v.  Merchants'  Bank, 
14  Abb.  Pr.  462,  note;  24  How.  Pr. 
267;  41  Barb.  481;  3  Keyes,  135; 
Williams  v.  Storrs,  6  Johns.  Ch.  353 ; 
Doolittle  V.  Lewis,  7  id.  45;  Averill 
V.  Taylor,  5  How.  Pr.  476.  But  see 
Marks  v.  Emigrant  Ind.  Sav.  Inst. 
(122  App.  Div.  6G1),  as  to  effect  of 
payment  to  foreign  administrator  of 
an  absentee. 

19  Stone  V.  Scripture,  4  Lans.  186. 
Where  original  administration  was 
granted,  first  in  New  York  and  after- 
ward in  New  Hampshire,  upon  the 
estate  of  one  dying  domiciled  in  the 
latter  State;  and,  an  action  having 
been  brought  here  by  the  New  York 
administrator,  to  foreclose  a  mortgage 
upon  lands  here,  given  to  secure  pay- 
ment of  a  bond  made  by  a  resident  of 
this_  State,  it  was  held  "that  the  satis- 
faction of  the  mortgage  by  the  foreign 
administrator  was  no  defense.  See 
Bonilla  v.  Mestre,  34  Hun,  551,  and 
Co.  Civ.  Proc,  §  2478;  §  145,  ante. 
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coiirts  of  this  State,  without  taking  out  letters  here;^°  although 
they  may  maintain  an  action  founded  upon  a  cause  of  action 
which  accrued  to  them  after  the  death  of  the  decedent,  since,  in 
such  case  they  sue  in  their  own  right.^^  And  the  assignee  of  a 
foreign  executor  may  maintain  an  action  in  a  court  of  this  State, 
upon  a  cause  of  action  transferred  to  him  by  the  latter  notwith- 
standing that  his  title  may  be  derived  from  a  representative.^"' 
The  exemption  of  foreign  executors  and  administrators  from 
liability  to  prosecution  in  our  courts  is  not  coextensive  with  their 
disability  to  sue  therein.  They  cannot  be  so  proceeded  against  in 
a  purely  legal  action,^^  nor  can  they  be  substituted  in  such  an 
action,  pending  against  the  decedent  here  at  the  time  of  his 
death  ;^*  but  they  are  liable  to  an  action  in  equity,  under  certain 
circumstances,  and  upon  proper  allegation,  to  prevent  waste  of 
property  brought  within  the  jurisdiction,  and  secure  its  applica- 
tion to  the  payment  of  the  debts  of  the  testator  according  to  the 
law  of  the  State  whence  they  derived  their  authority .^^  Their 
responsibility  extends  to  assets  shown  to  have  been  in  their  pos- 
session within  this  State,  no  matter  where  they  have  been  re- 
ceived.^"    And  their  character  as  foreign  execiitors  or  adminis- 

20  Parsons  v.  Lyman,  20  N.  Y.  103 ;  Ferris,  67  App.  Div.  1 ;  73  N.  Y. 
^liddlebrook  v.  Merchants'  Bank,  24  Supp.  475 ;  Stone  v.  Demarest,  67 
How.  Pr.  267;  Matter  of  Butler,  38  App.  Div.  549;  73  N.  Y.  Supp.  903; 
N.  Y.  397;  Matter  of  Webb,  11  Hun,  Collins  v.  Stewart,  2  App.  Div.  271; 
124.  Compare  Holyoke  v.  Union  Mut.  37  N.  Y.  Supp.  891 ;  Coston  v.  Coston, 
L.  Ins.  Co.,  22  id.  75;  aff'd,  84  N.  Y,  118  App.  Div.  1;  103  N.  Y.  Supp. 
648;  Palmer  v.  Phoenix  Mut.  L.  307;  Campbell  v.  Tousey,  7  Cow.  64. 
Ins.  Co.,  84  N.  Y.  63;  Philipe  The  last  case,  with  other  cases,  hold- 
v.  Levy,  56  Super.  Ct.  (J.  &  S.)  ing  that  a  foreign  executor  or  ad- 
606;   16  St.  Rep.  889.  ministrator,  who  comes   into   a  State 

21  Newton  v.  Jay,  107  App.  Div.  in  which  he  has  not  been  appointed, 
459,  and  cases  cited.  bringing  with  him  assets  collected  in 

22  Petersen  v.  Chemical  Bank,  32  such  foreign  jurisdiction,  may  be  held 
TSr.  Y.  21 :  Smith  v.  Tiffany,  16  Hun,  liable  to  creditors  in  the  State  to 
552.  See  JMcBride  v.  Farmers'  Bank,  which  he  comes,  to  the  extent  of  such 
20  N.  Y.  450.  assets,   has   been   questioned   in   Judy 

23  Field  V.  Gibson,  56  How.  Pr.  232 ;  v.  Kelly  (11  111.  211;  50  Am.  Dec. 
Matter  of  Webb,  11  Hun,  124;  Ver-  455)  and  in  Story  on  Conflict  of 
milya  v.  Beatty,  6  Barb.  429;  Met-  Laws,  §  514b,  and  is  commented  on 
calf  V.  Clark,  41  id.  45:  Ferguson  v.  in  34  Alb.  L.  j.  286.  See  Hardenberg 
Harrison,  27  Misc.  380;  58  N".  Y.  v.  Manning,  4  Dem.  437;  Smith  v. 
Supp.   850.  Central    Tr.    Co.,    7    App.    Div.    278; 

24  Matter   of   Webb,    11    Hun,    124;  40  N.   Y.  Supp.   152. 

Flandrow  v.  Hammond,  13  App.  Div.  28  Gulick    v.    Gulick,    33    Barb.    92. 

325 ;    43   N.   Y.    Supp.    143 ;   McGrath  In  that  case  it  appeared  that  the  de- 

v.  Weiller,  98  App.  Div.  291.  cedent  was   a  resident   of   California, 

25  Field  V.  Gibson,  56  How.  Pr.  232 ;  and  died,  leaving  personal  property 
Bergmann  v.  Lord,  194  N.  Y.  70;  there,  and  holding  a  demand  against 
Montgomery    v.    Boyd.    78    App.    Div.  J.,  his  brother.     The  latter  possessed 

't:  79  K.  Y.  Supp.  879.  See  Sere  v.  himself  of  the  property,  and  died  in  a 
Coit,  5  Abb.  Pr.  481 ;  Duffy  v.  Smith,  foreign  country,  and  his  administra- 
1  Dem.  202;   Farmers'  L.  &  T.  Co.  v.    trix,    appointed    in    California,    took 
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trators  furnishes  no  objection  to  an  action  by  them^'^  or  against 
tbem,  in  a  court  of  equity  of  this  State  in  their  character  as 
trustees.  Thus,  an  action  may  be  maintained  against  them  where 
the  alleged  liability  is  not  that  of  the  decedent  or  his  estate,  but 
is  predicated  upon  their  own  wrongful  use  or  misapplication  of 
trust  funds  which  have  come  into  their  hands,^'*  or  on  a  breach  of 
contract  made  by  them  in  their  representative  character.^^ 

AETICLE  SECOND. 

THE    SUEKOGATe's    CONTEOL    AND    SUPEEVISION. 

§  519.  Surrogate's  general  control —  In  all  matters  relating  to 
the  estate,  the  surrogate  granting  letters  testamentary  or  of  admin- 
istration has  a  general  supervision  and  control  of  the  executor 
or  administrator.  The  Code  expressly  declares  that  he  has  juris- 
diction to  direct  and  control  the  conduct,  and  settle  the  accounts, 
of  executors,  administrators,  and  testamentary  trustees.^"  His 
power  over  the  last-named  officers  is  shared  by  other  courts  of 
record,  but  is  not  so  extensive  as  that  possessed  in  respect  to 
executors  and  administrators,  though  it  has  been  much  enlarged 
by  the  Code  of  Civil  Procedure.^-^  It  is  not  to  be  inferred,  how- 
ever, that  the  surrogate  has  authority  to  control  the  conduct  of 

possession  of  his  assets,  and  brought  sets  in  the  hands  of  S.,  and  that  he 

the  same  into  this  State.     Held,  that  must  be  deemed  to  have  received  them 

the  surrogate  here  had  jurisdiction  to  as  the  agent  of  the  foreign   executor 

appoint    an   administrator   of   the   es-  or    of    the    legatee.      See    Parsons    v. 

tate   of  the   first-mentioned   decedent;  Lyman,    20    n!   Y.    103;    Sherwood   v. 

and    that    such    administrator    could  Wooster,   11   Paige,  441;   Vermilya  v. 

maintain  an  action  in  the  courts   of  Beatty,     6     Barb.     429;     Kohler     v. 

this  State  against  the  administratrix  Knapp,    1    Bradf.    241 ;    Ordronaux  v. 

of  J.,   to  recover  the  indebtedness  of  Helie,  3  Sandf.  Ch.  512;  Gray  v.  Ryle, 

the  estate   of  J.  to  the  estate   of  E,.  SO  Super.  Ct.  (J.  &  S.)   198;  Ferguson 

In  Sedgwick  v.  Ashburner    (1   Bradf.  v.   Harrison,   27   Misc.   380;   Jones   v. 

105)    an  executor   of  a  decedent  who  Jones,  8  id.  660;  30  N.  Y.  Supp.  177. 

was  domiciled  in  Massachusetts,  took  2T  Bloodgood  v.  Mass.  Ben.  L.  Assn., 

out  letters  in  India  and  collected  the  19  Misc.  460;   44  N.  Y.  Supp.  563. 

debt   there   and   transmitted   to   S.,   a  28Montalvan    v.    Clover,    32    Barb, 

coexecutor,  who  resided  in  New  York,  190. 

but    had    taken    out    letters    in    Mas-  20  Thus  an    action  may  be  maintained 

sachusetts,  bills  for  the  amount  of  a  against  a  foreign  executor  to  compel 

share  thereof  belonging  to   A.  under  the  specific  performance  of  a  contract 

the   will,    with    directions   to    indorse  made   by   him   to   assign   a   judgment 

them    without    recourse,    and    deliver  belonging  to  the  estate.      (Johnson  v. 

them.     Held  that,  although  the  exec-  Wallis,   112  N.  Y.  230.) 

utor  S.  took  out  letters  in  New  York,  30  See  Co.  Civ.  Proc,   §  2472,  subd. 

and  named  the  bills  in  the  inventory,  3;    §  44,  ante. 

and  although  A.,  the  legatee,  refused  31  Seo  Brown's  Accounting,  16  Abb. 

to   accept  the  bills   in   release  of   the  Pr.    (N.    S.)    457,   and    §§    319,    449, 

foreign    executor's    liability,    neither  ante. 
the  bills  nor  their  proceeds  were  as- 

29 
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executors  or  administrators  relative  to  proceedings  in  other  courts, 
affecting  the  estate,  e.  g.,  to  prohibit  an  executor  from  contesting 
the  payment  of  promissory  notes,  given  by  the  testator,  in  an 
action  at  law  brought  thereon. ^^  'Nor  can  he  control  their  actions 
as  to  property  which,  as  executors  or  administrators,  they  had 
no  right  to  take  possession  of.^*  So  he  cannot  compel  an  executor 
to  treat  a  legacy  as  a  charge  upon,  and  satisf  j  the  same  out  of,  the 
testator's  real  property,^*  or  compel  an  executor  to  exercise  a  power 
of  sale  given  by  the  will,^^  or  to  set  aside,  for  fraud,  a  sale  of  land 
made  by  an  executor.^®  And,  in  general,  he  cannot  interfere  with 
the  representative,  to  control  him  while  in  the  orderly  discharge 
of  his  duties.^^  The  discretion  of  executors  conferred  upon 
them  by  the  will,  to  determine  what  part  of  the  principal  of  the 
estate  may  be  necessary  to  bo  applied  to  the  support  of  the  bene- 
iiciary,  is  subject  to  review  by  the  surrogate  to  the  extent,  at  least, 
of  ascertaining  whether  it  has  been  exercised  honestly  and  in  good 
faith ;  powers  formerly  exercised  by  courts  of  equity  in  this  regard, 
are  now  possessed  also  by  the  surrogate.  The  surrogate  is  jDower- 
less,  however,  to  overrule  the  decision  of  the  trustee,  except  upon 
proof  that  he  has  abused  his  discretion  or  that  his  conduct  has 
been  inconsistent  with  the  honest  and  faithful  discharge  of  his. 

32  Matter  of  Parker,  1  Barb.  Ch.  who  liad  exclusive  possession  of  all 
154.  the  funds  and  property  of  the  estate, 

33  Matter  of  Spears,  89  Hun,  49;  his  coexecutor  objected  to  the  ac- 
Matter  of  Dunn,  63  Misc.  179;  Calyer  counts  and  asked  the  court  to  direct 
V.  Calyer,  4  Eedf.  305,  holding  that  a  the  accounting  party  to  transfer  to 
surrogate  has  no  jurisdiction  to  com-  him  so  much  of  the  funds  as  would 
pel  an  administrator  with  the  will  enable  him  to  compensate  his  counsel 
annexed,  to  pay  over  to  the  devisee  for  their  services  in  the  contest.  The 
rents  from  real  estate  devised  to  the  application  was  denied  for  want  of 
latter  for  life,  or  to  restrain  the  power.  (Thompson  v.  Mott,  1  Dem.- 
further  collection  of  such  rents  by  the  32.)  See  also  Walton  v.  Howard,  1 
administrator.  In  Case  v.  Spencer  id.  103 ;  Jenkins  v.  Jenkins,  1  Paige, 
(86  App.  Div.  454;  83  N.  Y.  Supp.  243.  An  order  requiring  certain  se- 
697 ) ,  it  was  said  that  section  2472  curities,  held  by  executors,  to  be  de- 
does  not  confer  power  upon  a  surro-  posited  in  a  trust  company,  to  remain 
gate  to  order  an  executor  to  return  until  the  further  order  of  the  surro- 
to  a  claimant  securities  found  in  de-  gate  —  was  held  to  be  authorized 
cedent's  safe  deposit  box,  which  he  under  the  Revised  Statutes,  on  proof 
lield  for  the  claimant  as  a  depositary,  of   facts    showing   a   persistent   indis- 

34iBevan  v.   Cooper,  72  N.   Y.  317,  position  on  the  part  of  such  executors 

328.  to    comply    with    the    law    concerning 

35  Peyser's  Estate,  20  Daily  Eeg.  their  official  duties,  and  showing 
No.   151.  danger  as  to  the  safety  and  preserva- 

36  Matter  of  Valentine,  23  N.  Y.  tion  of  the  estate.  And  such  order 
Supp.   289.  is    not    invalidated    by    containing    a. 

37  Wood  V.  Brown,  34  N.  Y.  337,  provision  that  the  deposit  should  be 
343 ;  Morse  v.  Tilden,  35  Misc.  560 ;  for  the  individual  shares  or  interests 
72  N.  Y.  Supp.  30;  74  App.  Div.  132.  of  the  petitioners.  (Matter  of  Gil- 
Upon  an  accounting  by  one  executor,  man,  41  Hun,  561.) 
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duties;  but  not  on  the  ground  that  he  has  reached  an  erroneous 
conclusion.^^  An  application  by  a  trustee  for  instructions  as  to 
the  manner  of  the  execution  of  his  trust  is  beyond  the  power  of 
the  surrogate  to  grant.^* 

§  520.  Disagreement  between  representatives. —  It  is  obviously 
desirable  that  Surrogates'  Courts  should  possess  authority  to  direct 
the  conduct  of  two  or  more  executors  or  administrators  where  there 
is  a  disagreement  between  them  as  to  the  custody  of  money,  or 
management  of  the  estate.  As  the  law  formerly  stood,  it  was 
doubtful  if  any  such  authority  existed  in  either  the  Surrogate's 
Court  or  the  Supreme  Court;  and  it  certainly  did  not,  unless  it 
clearly  appeared  that  the  interests  of  the  beneficiaries  were  jeopard- 
ized by  reason  of  the  disagreement  ;^°  or  the  application  was  made 
by  a  majority  of  such  beneficiaries.*^  This  defect  is  remedied  by 
the  present  Code  in  a  section*^  which  extends  also  to  testamentary 
trustees  and  guardians,  and  provides  that  "  where  two  or  more 
co-executors  or  co-administrators  disagree,  respecting  the  custody 
of  money  or  other  property  of  the  estate ;  or  two  or  more  testa- 
mentary trustees  or  guardians  of  the  property  disagree,  respecting 
the  custody  of  money  or  other  property,  belonging  to  a  fund  or 
an  estate  which  is  committed  to  their  joint  charge ;  the  surrogate 
may,  upon  the  application  of  either  of  them,  or  of  a  creditor  or 
person  interested  in  the  estate,  and  proof,  by  afiidavit,  of  the  facts, 
make  an  order,  requiring  them  to  show  cause,  why  the  surrogate 
should  not  give  directions  in  the  premises.  Upon  the  return  of 
the  order,  the  surrogate  may,  in  his  discretion,  make  an  order, 
directing  that  any  property  of  the  estate  or  fund  be  deposited  in 
a  safe  place,  in  the  joint  custody  of  the  executors,  administrators, 
guardians,  or  testamentary  trustees,  as  the  case  requires,  or  sub- 
ject to  their  joint  order;  or  that  the  money  of  the  estate  be  de- 
posited in  a  specified  safe,  bank,  or  trust  company,  to  their  joint 
credit,  and  to  be  drawn  out  upon  their  joint  order.  Disobedience 
to  such  a  direction  may  be  punished  as  a  contempt  of  the  court." 

S8  Banning  v.    Gunn,   4    Dem.   337 ;  ing,  the  latter  was  ordered  to  sell  the 

Cushman  v.  Cushman,  116  App.   Div.  stock  to  pay  the  assessment 

763;   102  N.  Y.  Supp.  258;   aflf'd,  191  39  Matter  of  Poster,  30  Misc.   573; 

N.    Y.   505.      See    Merritt   v.    Cor  lies,  63  N.  Y.   Supp.   1102.     See  Crawford 

54  St.  Eep.  215;  24  N.  Y.  Supp.  561.  v.    Winston,    34    App.    Div.    457-    54 

In  Matter  of  Buel    (23  id.  283),  'the  N.  Y.  Supp.  246.     And  the  same 'may 

testator  directed  the  executor  to  hold  be  said  of  a  court   of  equity.      (Vo- 

certain    bank    stock    in    trust    for    a  shall  v.  Clark,  123  App.  Div.  136.) 

legatee.    The  bank  becoming  insolvent,  *o  Burt  v.  Burt,  41  N.  Y.  46. 

an  assessment  was  levied  on  its  stock-  41  Quackenboss  v.  Southwick,  41  N". 

holders.      On    the    application    of    its  Y.  117. 

receiver,    on    the    executor's    account-  42  Co.  Civ.  Proc,   §   2602. 
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Inasmuch  as  each  of  two  or  more  executors  or  administrators  lias 
full  control  of  the  assets,  and  may  dispose  of  the  same  without 
the  co-operation  of  his  associates,  the  enjoyment  of  this  right  can- 
not be  lawfully  restrained  by  the  surrogate,  merely  because  of  a 
disagreement  between  executors  or  administrators  as  to  the  time 
when,  or  the  circumstances  tinder  which,  such  right  can  be  most 
advantageously  exercised.*^  And  this  is  certainly  so,  where  the 
executor  who  has  possession  is  the  life  tenant  of  the  fund  with 
power  to  apply  the  principal  to  his  own  use.** 

AETICLE  THIED. 

the  estate  of  executoes,  administrators,  and  testamentary 

trustees. 

SUBDIVISION  1. 

the  natuee  of  the  estate. 
§521.  Vesting  of  title,  on  owner's  death. —  The  effect  of  the 
death  of  an  owner  of  property  is  to  vest  the  title  thereto  at  once 
in  some  other  person.  The  property  is  never  for  one  moment 
without  an  owner.  The  estate  which  an  executor  or  administra- 
tor has  in  the  goods  of  the  deceased  is  not  the  absolute  interest 
which  everyone  has  in  his  own  property;  nevertheless,  for  many 
purposes,  the  law  treats  the  executor  or  administrator  as  the  abso- 
lute owner,  and,  as  such,  capable  of  disposing  of  the  goods  of  his 

43  Brennan  v.  Lane,  4  Dem.  322  willing  to  perform  his  full  share  of 
(s.  u.  as  Estate  of  Brennan,  9  Civ.  the  duty  confided  by  the  will,  while 
Proc.  Rep.  56).  Where  there  is  the  acting  executor  would  receive 
nothing  in  the  will  indicating  that  practically  a  double  commission,  was 
the  testator  reposed  greater  trust  and  held  to  be  a  consideration  making 
confidence  in  one  executor  than  in  the  such  joint  custody  desirable.  (Cham- 
other,  and  nothing  tending  to  show  bers  v.  Cruikshank,  5  Dem.  414  [s.  c. 
that  it  would  impair  the  security  of  as  Matter  of  Delaplaine,  19  Abb.  N.  C. 
the  property  of  the  estate  to  take  it  413]).  Guion  v.  Underhill,  1  Dem. 
from  the  sole  custody  of  an  executor  302.  In  Matter  of  Freligh,  42  Misc. 
who  had  first  qualified  and  taken  pos-  11,  the  surrogate  was  asked  to  direct 
session  of  the  entire  estate,  and  place  one  executor  to  disclose  to  the  otlier 
it  in  the  joint  custody  of  himself  and  certain  secret  processes  and  execute 
a.  subsequently  qualifying  associate  an  assignment  of  certain  inventions, 
with  whom  he  could  meet  without  on  the  theory  that  there  should  be 
inconvenience,  whenever  conference  or  joint  control;  denied,  for  want  of 
combined  action  was  necessary,  and  power.  As  to  granting  one  executor 
where  it  was  not  shown  that  the  inter-  the  -right  to  inspect  books  and  papers 
ests  of  the  estate  would  be  prejudiced  in  possession  of  his  co-executor,  see 
by  requiring  a  joint  custody  of  its  Matter  of  Stein,  33  Misc.  542;  68 
assets, —  the    fact    that    the    excluded  N.  Y.  Supp.  933. 

executor   would   be    deprived   of   com-       44  Matter  of  Trelease,  115  App.  Div. 

missions  if  no  services  were  rendered  654. 
by  him,   and  he   was  competent   and 
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decedent,  as  if  they  were  his  own.  But,  speaking  generally,  the 
estate  of  an  executor  or  administrator,  as  such,  is  in  autre  droit, 
and  the  decedent's  property  in  his  possession,  if  distinguishable 
from  his  own,  is  not  subject  to  his  debts.*^  Hence,  a  general 
assignment  by  an  executor  of  all  his  property,  or  a  release  of  all 
actions  and  demands  which  he  has  for  any  cause  whatever,  does 
not  extend  to  or  embrace  the  property  or  demands  which  he  holds 
as  executor. 

§  522.  Representative's  qualified  title — As  to  the  property  which 
they  hold  in  a  representative  capacity,  executors  and  adminis- 
trators are,  in  equity,  to  be  treated  as  trustees  for  the  legatees  or 
next  of  kin,  and  creditors.*®  Hence,  while,  at  law,  the  executor 
or  administrator  has  absolute  power  to  dispose  of,  or  to  pledge, 
the  assets,  and  to  give  a  valid  title,*''  equity  will  always  intervene 
in  a  case  of  fraud  or  misapplication,  and  will  follow  the  assets 
or  their  proceeds  into  the  hands  of  a  purchaser  affected  with 
notice  of  their  misapplication,  and  the  trust  will  attach  on  the 
property.*^  As  to  personalty,  an  executor  is  a  trustee  of  the  per- 
is Gittings  V.  Euasel,  49  Misc.  432 ;  -with  the  legal  title  of  all  the  testa- 
99  N.  Y.  Supp.  853;  aflf'd,  114  App.  tor's  estate.  (Blood  v.  Kane,  supra; 
Div.  405.  The  statute  declares  that  Thomas  v.  Troy  City  Nat.  Bank,  19 
the  real  property  which  belonged  to  Misc.  470;  44  N.  Y.  Supp.  1039; 
any  decedent  is  not  bound  or  in  any  Hauptrpann  v.  First  Nat.  Bank,  etc., 
way  affected  by  any  judgment  against  83  Hun,  78;  31  N.  Y.  Supp.  364; 
his'  executor  or  administrator,  and  is  Matter  of  Kinsclla,  50  Misc.  235 ; 
not  liable  to  be  sold  by  virtue  of  any  Tuck  v.  Knapp,  42  Misc.  140. )  Hence, 
execution  issued  upon  such  judgment,  such  executor,  on  proof  that  all  the 
unless  the  judgment  is  expressly  made,  debts  of  the  testator  have  been  paid, 
by  its  terms,  a  lien  upon  specific  real  may  avail  himself  of  a  demand,  due 
property  therein  described,  or  ex-  the  estate  as  a  counterclaim  in  aa 
presslv  directs  the  sale  thereof.  (Co.  action  against  him.  See  Matter  of 
Civ.  Proc,  §  1823.)  Van   Houten,    18   App.   Div.   301;    46 

*fi  An  executor,  as  such,  takes  un-  N.  Y.  Supp.  190. 
qualified  legal  title  of  all  personalty  So,  upon  the  death  of  a  vpife,  though 
not  specifically  bequeathed,  and  a  the  legal  title  vested  in  her  husband, 
qualified  legal  title  to  that  which  is  upon  his  subsequent  appointment  as 
so  bequeathed.  He  holds  as  a  trustee  administrator,  his  individual  title  was 
for  the  benefit  (1)  of  the  creditors  of  ousted.  ('Gittings  v.  Eussel,  supra.) 
the  testator,  and  (2)  of  those  entitled  47  Hunnier  v.  Rogers,  55  Barb.  85. 
to  distribution.  (Blood  v.  Kane,  130  48  Sacia  v.  Berthoud,  17  Barb.  15; 
N.  Y.  514;  42  St.  Rep.  549.)  S.  p.  Cooper  v.  Weston,  16  St.  Rep.  937; 
Matter  of  Kane,  38  Misc.  276 ;  77  Cooper  v.  Illinois  Cent.  R.  Co.,  38  App. 
N.  Y.  Supp.  874 ;  Matter  of  Van  Voor-  Div.  22 ;  57  N.  Y.  Supp.  925 ;  First 
hees,  55  Misc.  185;  106  N.  Y.  Supp.  Nat.  Bank,  etc.  v.  National,  etc., 
354.  See  Rivarz  v.  Patterson,  59  Bank,  156  N.  Y.  459;  Marshall  v.  De 
Misc.  263.  The  trust  estate  of  a  sole  Cordova,  26  App.  Div.  615 ;  50  N.  Y. 
executor,  who  is  also  sole  legatee  and  Supp.  294;  Agne  v.  Schwab,  123  App. 
devisee,  is  for  the  benefit  of  the  testa-  Div.  746;  Ludington  v.  Merc.  Nat. 
tor's  creditors,  only;  and  when  they  Bank,  102  App.  Div.  251;  92  N.  Y. 
are  paid,  the  trust  estate  merges  in  Supp.  454;  aff'd,  182  N.  y'.  522;  Rob- 
the  beneficial  interest,  and  the  sole  inson  v.  Adams,  81  App.  Div.  20; 
legatee    and    devisee    becomes    vested    80  N.  Y.  Supp.  1098;  aff'd,  179  N.  y'. 
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sons  entitled  to  it,  and  the  next  of  kin  have  always  the  right  to 
file  a  bill  to  enforce  the  trust,  even  if  the  rights  which  they  assert 
depend  on  the  invalidity  of  the  will  under  which  the  executor 
qualified.**  So,  an  executor  who  purchases  land  with  trust  funds, 
when  no  such  power  is  given  him  in  the  will,  is,  nevertheless,  in- 
vested with  the  full  legal  title,  though,  between  the  executor  and 
his  beneficiaries,  it  is  impressed  with  a  trust  which  they  can 
enforce;  and  since  the  title  does  not  come  to  him  under  the  will, 
his  want  of  power  to  mortgage  under  that  instrument  does  not 
apply,  and  a  mortgage  executed  by  him  on  the  property  is  valid.^" 

§  523.    Merger   of  title Notwithstanding   the   representative 

character  of  an  executor  or  administrator,  the  property  held  by 
him  at  first  in  that  character  may  become  his  own  to  his  own  use, 
by  intermixing  it  with,  so  as  to  become  indistinguishable  from,  his 
own  property  —  e.  g.,  money  of  the  decedent  deposited  in  bank,  in 
common  account  with  his  own  funds. ^-"^  Such  moneys  are  subject 
to  the  executor's  individual  debts,  and  in  case  of  the  insolvency  of 
the  bank,  the  loss  is  his  own  and  not  that  of  the  estate.  So,  at  com- 
mon law,  an  executor  who  is  a  creditor  of  the  deceased,  or  who 
pays  the  debts  of  the  deceased  with  his  own  money,  acquires  and 
becomes  vested  with  the  absolute  ownership  of  the  assets  in  his 
hands,  to  the  extent  of  the  debt  owed  to,  or  money  paid  by,  him, — 
in  the  first  case,  the  title  vesting  at  his  election,  in  the  latter,  by 
operation  of  law.°^    This  principle  does  not,  however,  warrant  the 

55S;  Mann  v.  Benedict,  47  App.  Div.  5Q  McLean  v.  Ladd,  66  Hun,  341; 
173;  62  N.  Y.  Supp.  259;  Welch  v.  21  N.  Y.  Supp.  196.  See  Butler  v. 
Polley,  86  App.  Div.  260;  83  N.  Y.  Walsh,  48  App.  Div.  459;  Roarty  v. 
Supp.  819.  See  Matter  of  Holmes,  McDerftiott,  146  N.  Y.  296. 
37  App.  Div.  15 ;  55  N.  Y.  Supp.  708 ;  61  Where  the  trustee,  having  mingled 
aff'd,  ]  59  N.  Y.  532 ;  Van  Vleek  v.  the  money  with  his  own,  without  mak- 
Enos,  88  Hun,  348;  34  N.  Y.  Supp.  ing  distinction,  died; — Held,  that 
754;  Isham  -1.  Post,  71  Hun,  184;  there  was  no  necessity  for  the  ap- 
rev'd,  on  other  points,  141  N.  Y.  100;  pointment  of  a  new  trustee,  for  the 
Suarez  v.  Montigny,  1  App.  Div.  494;  trust  fund  had  not  been  kept  sepa- 
aff'd,  153  N.  Y.  678;  Putnam  v.  Lin-  rate,  and  nothing  remained  but  to 
coin  Safe  Dep.  Co.,  118  App.  Div.  compel  the  executor  of  the  deceased 
468 ;  104  N.  Y.  Supp.  4.  Thus  an  trustee  to  pay  the  indebtedness  of  the 
executor  or  administrator  cannot  make  estate  to  the  distributees.  (Graham 
a  valid  sale  or  pledge  of  the  assets,  v.  DeWitt,  3  Bradf.  186.)  See  Mat- 
as  a  payment  of  or  security  for  his  ter  of  Brintnall,  40  Misc.  67 ;  81  N. 
own   debt,    since    the   very   nature   of  Y.  Supp.  250. 

the  transaction  implies  notice  to  the  B2  In  Abell  v.  Bradner,  ( 39  St.  Rep. 
purchaser  or  mortgagee,  of  his  par-  5;  15  N.  Y.  Supp.  64),  an  adminis- 
ticipation  in  the  misapplication,  trator  had  purchased,  at  a  foreclosure, 
(Squire  v.  Ordemann,  194  N.  Y.  394;  property  belonging  to  the  estate,  de- 
Sutherland  V.  Brush,  7  Johns.  Ch.  daring  that  he  did  so  in  the  interest 
21;  Field  v.  Schieflfelin,  id.  153.)  of  himself  and  the  heirs.  Held,  that 
49  Read  v.  Williams,  27  St.  Rep.  he  had  a  right,  in  order  to  protect 
505 ;  8  N.  Y.  Supp.  24 ;  aff'd,  125  himself  as  a  creditor  of  the  estate,  to 
N.  Y.  560.  retain  the  title  until  his  Just  demands 
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conclusion  that  an  executor  or  administrator  can  give  himself  a 
preference  over  other  creditors.  Under  the  existing  statute,  he 
must  include  his  liability  in  the  accounting,  and  he  makes  any 
such  appropriation  meanwhile  at  his  peril.''^ 

§  524.  Joint  tenancy  of  representatives.— Every  estate  vested 
in  two  or  more  executors  or  administrators,  as  such,  is  held  by 
them  in  joint  tenancy.®''  They  are  to  be  considered  as  one  person, 
and  as  having  but  one  joint  and  entire  estate  in  the  property  of  the 
decedent.  The  death  of  either  does  not  change  the  quality  of 
the  estate ;  the  survivor  is  vested  with  the  interest  of  his  deceased 
companion.  Therefore,  the  acts  of  any  one  of  them  .relating  to 
the  management  and  disposition  of  the  assets  are  to  be  deemed 
the  acts  of  all.®®  Thus,  two  executors,  against  the  will  of  their 
co-executor,  may  compromise,  and  release  a  mortgage  or  other  debt 
of  the  estate.®^  But  where  the  will  requires  an  act  to  be  done  by 
the  executors  jointly,  the  death  of  one  of  them  prevents  perform- 
ance.®^ Where  two  executors  or  administrators  take  an  obliga- 
tion to  themselves  jointly  as  representatives  of  their  decedent,  for 
a  debt  belonging  to  his  estate,  one  of  them  can  receive  payment  and 
lawfully  discharge  the  obligation.®*  Two  or  more  qualifying  tes- 
tamentary trustees  cannot,  like  executors,  act  separately,  but  all 
must  join  in  receipts  and  conveyances.®''    A  deed  by  two,  while  a 

upon    it  were,  satisfied,  and  that  his  174;    formerly  1  R.  S.  727,   §  44;  L. 

accountability  was  limited  to  the  fair  1896,   c.    547,    §§    56,    146,    154.      See 

rental    value    of    the    property.       See  Davis  v.  Kerr,  3   App.   Div.   322;   38 

Livingston  v.  Newkirk,  3   Johns.   Ch.  N.  Y.  Supp.  387. 

312.       In   Haberman   y.    Baker     (128  55  Wheeler   v.  Wheeler,  9   Cow.  34; 

N.   Y.    253),  upon   the  foreclosure   of  Bogert    v.    Hertcll,    4    Hill,    492;     9 

a   mortgage  belonging  to   the   estate,  Paige,    52;    Murray   v.    Blatchford,    1 

the   mortgaged   premises   were  bought  Wend.    583;    Jackson   v.    Robinson,    4 

in  by   the  administrator.     Held,  that  id.  436;   Stuyvesant  v.  Hall,  2   Barb, 

the  premises  so  acquired  took  on  the  Ch.    151;    Douglass    v.    Satterlee,    11 

cliaracter    of   the   mortgage   indebted-  Johns.   16;   Gardner  v.  Miller,   19   id. 

ness  and  were  to  be  regarded  as  per-  188 ;    Brennan  v.   Lane,   4   Dem.    322, 

sonalty  which  the  administrator  could  and  cases  cited. 

dispose   of   and  must   account   for   as  58  Murray   v.    Blatchford,    1    Wend, 

personalty.     To   pass   a   good   title   it  583.     Compare  Wheeler  v.  Wheeler,  9 

was   not  necessary  that   the  heirs  of  Cow.  34;  Stuyvesant  v.  Hall,  2  Barb, 

the  decedent  nor  his  residuary  devisee  Ch.   151. 

should    join    in    the    administrator's  57  Herriott  v.   Prince,   87   Hun,  95 ; 

conveyance,    and    this,    although,  the  33  N".  Y.  Supp.  970;   aff'd,  155  N.  Y. 

decedent  had,  as  mortgagee,  taken  pos-  5.     See   Weeks  v.   Frankel,    128   App. 

session    of   the   premises    in   his   life-  Div.  223. 

time  in  order  to  satisfy  the  mortgage  58  People  v.  Keyser,   28  N.  Y.  226. 

debt  out  of   the   property  mortgaged,  59  Cooper   v.    111.    Cent.   R.    Co.,    38 

but  had  not  held  it   long  enough  to  App.   Div.   22;   57   N.   Y.   Supp.   925; 

gain    a    title    by    adverse    possession.  Fritz  v.  City  Trust  Co.,  72  App.  Div. 

See  §  617,  post.  532;    76  N.  Y.   Supp.   625;   aff'd,   173 

53  See  Co.  Civ.  Proc,  §  2719  (former  N.  Y.  622.  And  the  defect  cannot  be 
§  2739).  remedied    by    subsequent    ratification. 

54  Cons.  L.  1909,  c.  52,  §§  66,  166,  (Fritz   v.   City   Trust    Co.,   supra.) 
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third,  wlio  is  qualified  to  act,  is  living,  is  not  valid.*"  And  vi^liere 
one  of  two  trustees,  who  by  the  will  are  required  to  act  jointly, 
is  dead,  the  other  cannot  act,  although  he  be  the  sole  beneficiary.*^ 
But  when  the  founder  of  the  trust  expressly  authorizes  a  majority 
to  act  and  to  execute  their  acts,  as  he  has  the  right  to  do,*'  their 
execution  of  the  duties  of  the  trust,  in  good  faith,  is  valid  and 
effectual.*^  If  one  or  more  of  the  executors,  on  whom  is  conferred 
a  power  of  sale,  fail  to  take  upon  him  the  execution  of  the  will, 
then  any  sale  made  by  those  who  take  upon  themselves  the  execu- 
tion thereof  is  valid,  as  if  the  others  had  joined.**  This  is  merely 
declaratory  of  the  common  law.*^  The  statute  applies  as  well  to 
the  case  of  a  mere  power  of  sale,  or  where  there  is  a  discretion 
given  to  the  executors  to  determine  whether  the  land  shall  be  sold 
or  not,  as  to  the  case  of  a  positive  order  that  the  land  be  sold.** 
The  refusal  of  one  of  the  executors  to  act  may  be  proved  like  any 
other  matter  in  pais;  a  renunciation  is  not  necessary.*'^ 


soRidgeley  v.  Johnson,  11  Barb. 
527;  Earle  v.  McGoldrick,  15  Misc. 
135;  36  N.  Y.  Supp.  803;  Egbert  v. 
McGuire,  36  Misc.  245;  Wilder  v. 
Ranney,  95  N.  Y.  7,  and  cases  cited. 
Where  one  of  the  trustees  becomes  a 
lunatic,  the  others  cannot  act.  The 
incompetent  should  be  removed  and 
another  appointed  in  his  stead  (Bas- 
com  V.  Weed,  53  Misc.  499).  But  a 
contract  to  sell  land  is  enforcible 
though  signed  by  one,  when  authorized 
by  the  other  to  act  for  him.  (Roe 
V.  Smith.  42  Misc.  89 ;  85  N.  Y.  Supp. 
527;   aflf'd,  97  App.  Div.  633.) 

61  Weeks  v.  Frankel,  128  App.  Div. 
223.  But  it  is  otherwise  where  the 
trustees  were  not  expressly  required 
to  act  jointly.  (Lewine  v.  Gerardo, 
60  Misc.  261.) 

02  Bascom  v.  Weed,  supra. 

63  Crane  v.  Decker,  22  Hun,  452. 
See  House  v.  Raymond,  3  id.  44. 

64  Co.  Civ.  Proc,  §  2642 ;  Draper  v. 
Montgomery,  108  App.  Div.  63.  Com- 
pare Hilton  V.  Sowenfeld,  53  Misc. 
152.  In  that  case  the  testator  au- 
thorized his  executors  to  sell  and  con- 
vey his  real  estate  vfith  his  wife's 
consent,  and  declared  that  no  sale 
should  be  valid  unless  the  wife,  who 
was  one  of  the  executors,  should  join 
in  the  deed;  held,  that  the  power  of 
sale  could  not  be  exercised  by  the 
wife  alone,  where  she  was  the  only 
one  of  the  executors  to  qualify,  and 
that  a  title  depending  upon  her  at- 
tempted exercise  of  such  power  was 
not  marketable. 


65  Davoue  v.  Fanning,  2  Johns.  Ch. 
252;  Ogden  v.  Smith,  2  Paige,  195; 
Niles  V.  Stevens,  4  Den.  399 ;  Bunner 
V.  Storm,  1  Sandf.  Ch.  357;  Conover 
V.  Hoflfman,   1  Boaw.  214. 

66  Taylor  v.  Morris,  1  N.  Y.  341; 
Leggett  v.  Hunter,  19  id.  445.  A 
sale  at  public  auction  by  two  execu- 
tors under  an  imperative  power,  is 
valid,  where  both  were  present  and 
participated  in  it,  although  the  deed 
was  signed  by  one  only.  The  statu- 
tory requirement  was  complied  with 
in  effect  by  the  actual  sale  made  by 
the  executors,  the  deed  being  but  an 
incident  by  which  the  purchaser  was 
let  into  possession  (Brown  v.  Doherty, 
185  N.  Y.  383).  As  to  the  right  of 
one  executor  to  exercise  a  discretion- 
ary power  to  decide  when  a  beneficiary 
is  of  good  moral  habits,  see  Cushman 
V.  Cushman,  102  App.  Div.  377;  92 
N.  Y.  Supp.  833. 

67  Roseboom  v.  Mosher,  2  Den.  61. 
And  see  Sharp  v.  Pratt,  15  Wend. 
610;  Matter  of  Stevenson,  3  Paige, 
420.  The  renunciation  or  disclaimer 
of  a  devisee  in  trust  need  not  be  in 
such  form  as  to  pass  an  estate  in  the 
property  devised.  In  the  absence  of 
proof  to  the  contrary,  such  devisee  is 
presumed  to  accept  the  trust  estate ; 
but  he  cannot  be  vested  with  it 
against  his  will.  Where  it  was  in 
writing,  and  acknowledged  so  as  to  be 
received  in  evidence  without  further 
proof,  it  was  held  sufficient.  (Bur- 
ritt  V.  Silliman,  13  N.  Y.  93.) 
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§  525.  Suits  between  co-executors,  etc. —  As  two  or  more  repre- 
sentatives are  joint  tenants,  each  having  the  same  right  to  the  pos- 
session of  the  fund,  it  follows  that,  at  law,  one  executor  or  admin- 
istrator cannot  sue  his  co-executor  or  administrator,  to  recover  a 
debt  due  from  the  latter  to  the  testator  or  intestate.''^  It  is  other- 
wise in  equity,  where  such  an  indebtedness  can  be  ascertained, 
and  such  disposition  of  the  fund  made  as  justice  and  equity 
require.^®  Hence,  in  a  case  where  a  mortgagor,  being  appointed 
one  of  the  executors  of  the  will  of  the  mortgagee,  accepts  the  trust 
and  qualifies,  his  co-executor  having  accepted  and  qualified,  may 
proceed  to  revive  the  suit  against  the  mortgagor  co-executor.™ 
But  one  executor  cannot  maintain  an  action  against  his  co-executor 
to  compel  the  latter  to  place  the  securities  and  papers  of  the  estate 
in  his  possession  in  the  custody  of  a  bank,  or  that  both  he  and 
the  plaintiff  deposit  all  moneys  thereafter  collected  therein,  to  be 
drawn  out  only  on  their  joint  check ;  and  it  is  no  ground  for  such 
an  action  that  the  defendant  maintains  exclusive  manual  possession 
of  the  securities  belonging  to  the  estate,  and  refuses  to  deliver  over 
any  portion  thereof  to  the  custody  of  his  co-executor,  it  not  ap- 
pearing that  the  interests  of  the  beneficiaries  under  the  will  are 
jeoparded  by  such  exclusive  possession.'^^ 

§  526.  Survivorship — In  case  of  the  ^eath  of  one  of  several 
executors,  the  surviving  executor  and  trustee,  or  a  surviving  ad- 
ministrator, has  the  right  to  the  exclusive  possession  of  the  prop- 
erty.''^ It  is  not  unusual  for  a  will  to  confer  upon  the  survivor  of 
two  or  more  executors  or  trustees  the  power  of  appointing  a  suc- 
cessor. In  such  a  case,  it  is  not  imperative  that  such  appointment 
should  be  made,  and  if  none  is  made,  the  trust  may  be  carried  out 
by  the  survivor  alone. '''^ 

68  Peters  v.  Smith,  60  Misc.  203.  Simpson    v.    Simpson,    44    App.    Div. 

69  Rogers  V.  McGuire,  75  Hun,  133;    492. 

27  N.  Y.  Supp.  276.  In  Smith  v.  71  Burt  v.  Burt,  41  N.  Y.  46,  limit- 
Stevenson  Co.  (117  App.  Div.  690),  ing  Wood  v.  Brown,  34  id.  337.  And 
one  executor  was  allowed  to  sue  his  see  Quackenboss  v.  Southwick,  (41  id. 
coexeoutor  and  others  to  set  aside  a  117)  as  to  the  remedy  in  such  a  case 
conveyance  of  estate  property  which  of  the  beneficiaries  under  the  will, 
plaintifif  alleged  they  had  fraudulently  But  now,  the  Code  expressly  confers 
induced  him  to  sign.  upon    the    Surrogate's    Court    ample 

70  McGregor  v.  McGregor,  35  N.  Y.  power  to  interfere  in  such  cases.  See 
218.      And    see    Decker    v.    Miller,    2  §  520,  ante. 

Paige,  150;  Smith  v.  Lawrence,  11  id.  72  Shook   v.    Shook,    19    Barb.    653; 

206;   Wurts  V.  Jenkins,   11   Barb.   546.  House  v.  Eaymond,  3  Hun,  44;  Davis 

As  to  a  suit  by  one  executor  against  v.  Kerr,  3  App.   Div.  322;   38  N.  Y. 

another,   who   is   a  surviving   partner  Supp.   387. 

of    decedent,    for    an    accounting,    see  73  Belmont  v.  O'Brien,  12  N.  Y.  394. 
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§  527.  Substituted  trustees —  Where  all  the  trustees  decline  the 
trust,  or  die,  or  are  removed,  the  trust  is  not  defeated,  nor  the 
title  to  the  real  property  affected,''*  but  the  execution  of  the  trust 
devolves  upon  the  court,  which  may  appoint  others  in  their  place,^° 
and  the  trust  estate  vests  in  the  appointees,  as  fully  as  if  they  had 
been  originally  named  in  the  will.^" 

It  is  well  settled  that  the  court  may  clothe  the  substituted  trus- 
tee with  those  powers  of  the  one  superseded  by  death  or  removaF^ 
which  are  not  purely  personal.  But  a  personal  discretion  given  to 
trustees  cannot,  in  the  absence  of  express  authority  in  the  will, 
be  delegated  to  or  exercised  by  their  substitute,  unless  the  exercise 
of  the  power  depends  upon  some  fact  which  can  as  well  be  ascer- 
tained by  the  court  or  its  appointee,  as  by  the  trustees  originally 
named.''* 

A  trust,  conferred  upon  the  executor  or  "  whoever  shall  execute 
this  my  will  "  is  not  a  personal  trust,  or  confidence,  but  can  be 
exercised  by  any  person  lawfully  appointed  to  execute  the  will.''® 

A  trustee  cannot  continue  the  trust  after  his  death  by  will, 
whether  the  trust  be  of  real  or  personal  estate.*"  The  old  rule  that 
a  trust  of  personal  property,  upon  the  death  of  the  trustee,  de- 
volved upon  his  personal  representatives,  is  now  abrogated  by 
statute.  All  unexecuted  express  trusts  now  vest  in  the  Supreme 
Court.*^  [ 

74  See  Paget  v.  Stevens,  143  N.  Y.  Evers,  4  Johns.  Ch.  136;  Cruger  v. 
172;  62  St.  Rep.  193.  Halliday,   11  Paige,  314.)      As  to  the 

75  King  V.  Donnelly,  5  Paige,  46 ;  power  to  remove  a  trustee  on  good 
De  Peyster  v.  Clendining,  8  id.  295;  cause  shown,  and  to  substitute  an- 
McCosker  v.  Brady,  1  Barb.  Ch.  329;  other  in  his  stead,  see  §§  449-455, 
Quackenboss  v.   Southwick,   41   N.   Y.  ante. 

117;  Jewett  v.  Schmidt,  83  App.  Div.  77  Leggett  v.  Hunter,  19  N.  Y.  445; 

276;    82  N.  Y.   Supp.   49;    Button  v.  Ross  v.  Roberts.  2  Hun,  90. 

Hemmons,  92  App.  Div.  40;  86  N.  Y.  78  Smith   v.    Floyd,    124    App.    Div. 

Supp.  829;  Matter  of  Landmesser,  101  277;  rev'd,  193  N.  Y.  683,  without  dis- 

App.  Div.   110;  Matter  of  Mayne,  98  turbing  the  principle  stated;  Benedict 

App.   Div.    171.     See    Co.    Civ.   Proe.,  v.  Dunning,  110  App.  Div.  303;  Hull  v. 

§  2818;  §§  322,  454,  ante.  Hull,  24  N.  Y.  647. 

As  to  appointment  of   successor  to  79  Royce  v.  Adams,  123  N.  Y.  402 ; 

a  foreign  trustee,  see  Farmers'  L.   &  33  St;  Rep.  622.     The  testator  himself 

T.    Co.   V.   Pendleton    (37   Misc.   256;  mav  name  the  successor.      (Matter  of 

75   N.   Y.   Supp.   294;    aif'd,   90   App.  Wiikins,  183  N.  Y.  104.)      As  to  the 

Div.  607 ;   rev'd  on  other  points,   179  powers  and  duties  of   an  administra- 

N.  Y.  486).  tor  with  the  will  annexed,  see  §  334, 

78  See  Myers  v.  McCullagh,  63  App.  ante. 

Div.  321.     Provision  is  made  by  stat-  so  Fonda  v.  Penfield,  56   Barb.  503. 

ute    (Co.   Civ.  Proc.,   §   2814)    for  the  81  Cons.     L.     1909,     c.     52,     §     111 

resignation  of  trustees  upon  petition,  (former  statute,,  L.  1882,  c.   185;   L. 

Independently  of  the  statute,  the  court  1S97,    c.    417,    §    8,    as    amended    by 

has  no  power,  upon   a  mere  petition,  L.  1902,  c.  150;  L.  1896,  c.  547,  §  ol, 

to  discharge  a  trustee  without  consent  as  amended  by  L.  1902,  c.  151).     For 

of  all  parties.     (Matter  of  Van  Wyck,  former  rule,  see  Bunn  v.  Vaughan,  1 

1    Barb.    Ch.    565 ;    Shepherd    v.    Mc-  Abb.  Ct.  App.  Dec.  253 ;  3  Keyes,  345. 
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In  respect  to  real  property,  inasmuch  as  a  power  to  sell  lands, 
conferred  upon  executors,  is  derived  from  the  will  and  not  the 
probate,  it  was  always  doubtful  whether,  in  any  case,  a  power 
relating  to  realty  would  pass  to  an  administrator  with  the  will 
annexed.  It  is  true  that  the  statute  confers,  upon  administrators 
with  the  will  annexed,  "  the  same  duties,  rights,  and  powers  as  if 
they  had  been  named  executors  in  the  will ;"  *^  but  the  weight  of 
authority  is  in  favor  of  the  view  that  the  statute  has  no  reference 
to  a  discretionary  power,  or  to  a  gift  in  trust,  or  to  a  power  insep- 
arably connected  therewith."® 

SUBDIVISION"  2. 

THE    QUANTITY    OF    THE    ESTATE. 

§  528.  In  general. —  The  whole  personal  estate  of  the  deceased, 
both  at  law  and  in  equity,  including  debts,  accounts,  things  in 
action,  and  every  species  of  personal  property,  not  expressly  ex- 
cepted by  the  statute,  vests  in  the  executor  or  administrator.  He 
alone  is  entitled  to  represent  the  deceased  in  respect  of  his  per- 
sonal property,^*  and  he  has  the  same  right  to  the  possession  of 
the  estate  as  the  decedent  would  have,  if  living,  and  the  same 
remedies  for  its  recovery  and  protection.^" 

On  the  other  hand,  it  may  be  stated,  as  a  general  rule,  that  all 
rights  in  the  real  estate  are  represented  solely  by  the  heir  or  dev- 
isee, who  alone  can  sue  in  respect  of  injuries  done  to  it.  There 
are  two  classes  of  representatives  therefore:  personal  representa- 

See  Brink  v.  Lay  ton,  2  Redf.  79;  Rob-  For  cases  where  an  imperative  power 

inson  v.   Schmitt,   17  App.  Div.  628;  of  sale  was  held  properly  exercised  by 

45  N.  y.  Supp.  253.    The  power  of  the  an  administrator  c.  t.  a.,  see  Clifford 

supreme  court  is  not  exclusive.     (Mat-  v.  Morrell,   22   App.   IWv.   470;   Scott 

■ter  of  Brady,  58  Misc.  108;  Matter  of  v.  Douglass,  39  Misc.  555;   80  N.   Y. 

Chase,  40  Misc.  016 ;  83  N.  Y.  Supp.  Supp.  354 ;  MeGarry  v.  McMahon,  124 

«2.)  App.  Div.  607.     See  §  335,  ante. 
s^Co.  Civ.  Proe.  §  2613.  84  While  it  is  true  that  the  appoint- 

s»  Dominick    v.    Michael,    4    Sandf .  ment  of  an  executor  vests  in  him  all 

374;  Dunning  v.  Ocean  Nat.  Bank,  61  the    personal    estate    of    the    testator, 

N.  Y.  497 ;  Beekman  v.  Bonsor,  23  id.  yet  if  it  can  be  collected,  from  any  cir- 

298;  Jewett  v.  Schmidt,  45  Misc.  471;  cumstance   or  expression   in  the  will, 

92   N.  Y.  Supp.   737;   aff'd,  108  App.  that  the  testator   intended  his  execu- 

Div.     322;     184    N.    Y.    608;     Roome  tor  to  have  only  the  office,  and  not  the 

v.    Philips,    27     N.  Y.     357;     though,  beneficial    interest,    equity    will    give 

in      the      latter      case,      Davies,      J.,  effect  to   such   an   intention,   and   the 

said,     that  '  if     the     question     were  executor  will  be  deemed  a  trustee  for 

new,  he  should  say  the  statute  applied  those   on  whom   the   law   would  have 

to  real  property.    The  trust,  in  such  a  cast  the  surplus,  in  case  of  a  complete 

case,  devolves  upon  the  Supreme  Court,  intestacy.       ( See     Story's     Bq.     Jur., 

which  will  appoint  a  trustee  to  exe-  §  1208.) 
cute  the  trust  power  under  the  will.       sspatchen  v.  Wilson,  4  Hill,  57. 
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tives, —  that  is,  executors  or  administrators ;  and  real  representa- 
tives,—  that  is,  the  heir  or  devisee.  By  the  use  of  the  term  "  rep- 
resentative," it  is  not  meant  to  imply  that  a  man,  regarded  as  an 
individual,  and  apart  from  his  rights  in  and  to  property,  con- 
tinues his  existence  by  representation.  By  death,  all  the  accrued 
rights  of  an  individual  as  such  are  extinguished ;  and  strictly  per- 
sonal causes  of  action,  as  for  attacks  upon  his  life,  his  liberty, 
or  his  reputation,  do  not  survive  him,  even  though  suit  has  been 
commenced  on  them;  and  actions  against  him  for  the  like  causes 
perish  in  like  manner,  according  to  the  maxim,  actio  personalis 
moritur  cum  persona.^ 

§  529.  What  are  assets  to  be  accounted  for. —  We  had  occasion, 
in  connection  vyith  the  subject  of  the  inventory  and  appraisal  of 
the  estate,  to  give  the  statutory  enumeration  of  the  classes  of  arti- 
cles which  ought  to  be  inventoried,  but  reserved,  for  subsequent 
consideration,  the  subject  of  what  are  assets  for  which  an  execu- 
tor or  administrator  is  accountable,  so  far,  at  least,  as  the  adjudi- 
cations of  our  own  courts  have  settled  the  principles  involved. 
Personal  property  may  be  either  in  possession,  that  is,  where  the 
deceasedhad  not  only  the  right  to  enjoy,  but  also  the  actual 
enjoyment;  or  in  action, —  that  is,  where  he  had  not  the  occupa- 
tion, but  merely  a  right  to  occupy  the  thing  in  question,  the  posses- 
sion whereof  may,  however,  be  recovered  by  action ;  from  whence 
the  thing  so  recoverable  is  called  a  thing  or  chose  in  action.^^ 

The  executor  or  administrator  may  enter  upon  premises  de- 
scended to  the  heir,  for  the  purpose  of  removing  the  goods,  and  it 
is  his  duty  to  acquire  possession  of  such  books  of  account  and 
title  deeds  or  papers  of  the  deceased  as  will  inform  him  of  the 
nature  and  amount  of  the  estate.**    In  an  accurate  and  legal  sense, 

80  Executors  and  administrators  rep-  statements    that   the    increase    of   the 

resent,   in   all   matters   in   which   the  farm  belonged  to  her  husband,  \\-as  not 

personal  estate  is  concerned,  the  per-  sufficient  to  overcome  the  presumption 

son  of  the  testator  or  intestate,  as  the  that  the  property  remained  hers,  and 

heir  does  that  of  the  ancestor.      (Lee  that  her  administrator  should  inchide 

V.   Dill,    39   Barb.   516;    disapproving  such  personal  property   in  his   inven- 

McCray  v.  MoCray,    12   Abb.   Pr.   1.)  tory.     (Matter  of  Wheeler,  28  St.  Rep. 

For  the  meaning  of  the  term  "legal  038;    8   N.   Y.    Supp.    385.)      Moneys 

representatives,"  as  used  in  the  Stat-  contributed  by  the  heirs  to  produce  an 

ute   of  Distribution,   see  post,   tit.   8,  annuity  given  by  the  will,  are  not  to 

of  this  chapter.  be    accounted    for    by    the    executor. 

STWms.    on    Exrs.     (6th    Am.    ed.)  (Matter  of  Collins,  144  N.  Y.  522;  64 

862.  St.    Rep.    48.)       Nor    are    securities, 

88  Prior  to  the  marriage  of  deceased  given  by  testator  in  his  lifetime  to 
she  owned  a,  farm  and  the  personal  one  named  as  executor  in  his  will,  to 
property  thereon.  Held,  that  evidence  distribute  the  proceeds  thereof.  (Mat- 
that  deceased  at  times  made  incidental  ter  of  Cooper,  6  Misc.  501 ;  27  N.  Y. 
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all  the  personal  property  of  the  deceased,  which  is  of  a  salable 
nature,  and  may  be  converted  into  ready  money,  is  deemed  assets  f^ 
but,  in  a  larger  sense,  all  the  property  of  the  deceased  which  is 
chargeable  with  his  debts  or  legacies,  and  is  applicable  to  that 
purpose,  is  to  be  deemed  assets. 

Where  a  question  arises,  as  to  whether  certain  effects  are  assets 
of  the  estate,  or  are  the  individual  property  of  the  representative, 
the  latter  may,  by  his  own  acts,  be  concluded  from  claiming  them.*" 
Personal  jiroperty  of  a  nonresident  testator  may  vest  in  the  execu- 
tor, under  a  will  which  would  be  void  if  the  former  had  resided 
here."^ 


Supp.  425.)  But  where,  in  such  case,  Butler  v.  Weeks,  12  Misc.  192;  33 
specified  amounts  are  to  be  paid  out  N.  Y.  Supp.  1090;  Borland  v.  Borland, 
of  the  proceeds,  the  surplus,  if  any,  59  App.  Div.  37;  69  N.  Y.  Supp.  179. 
must  be  accovinted  for.  ( Bliss  v.  Fos-  8i  I)espard  v.  Churchill,  53  N.  Y. 
dick,  70  Hun,  508;  27  N.  Y.  Supp.  192.  In  that  case,  a  resident  of  Cali- 
1053.)  Evidence  that  the  intestate  fornia  dying  seized  of  certain  lease- 
gave  to  his  wife  money  with  which  to  hold  estates  for  years,  in  lands  situ- 
purchase  furniture,  which  she  did,  ated  in  this  State,  left  a  last  will 
without  further  evidence  tending  to  and  testament,  void,  in  its  material 
show  a,  gift,  either  of  the  money  or  provisions,  under  the  statutes  of.  this 
■furniture,  to  her  as  her  separate  prop-  State,  but  valid  by  the  laws  of  Cali- 
erty,  is  not  enough  to  exonerate  her  fornia.  A  portion  of  the  executors 
from  accounting  for  it  as  administra-  named  in  the  will  were  residents  of 
trix.  (Matter  of  Ward,  2  Redf.  251;  this  State,  and  these  were  charged 
S.  P.,  Matter  of  James,  78  Hun,  121 ;  with  the  care  and  administration  of 
28  N.  Y.  Supp.  992;  aff'd,  146  N.  Y.  the  property  here.  Held,  that  the 
78.)  The  mere  handing  of  property,  leasehold  estates  were  to  be  treated 
by  the  alleged  donee  thereof,  to  the  as  personalty,  and  to  be  governed  by 
executor  on  his  claim  that  it  should  the  law  of  the  testator's  domicile;  but 
be  inventoried,  without  any  intent  to  that  the  courts  of  this  State  would 
make  a  gift  thereof  to  the  estate,  does  not  aid  in  carrying  out  here  bequests 
not  work  a  transfer  of  title  so  as  to  contrary  to  its  statute  laws,  and  that 
make  it  assets.  (Van  Slooten  v.  the  assets  here,  after  paying  there- 
■Wheeler,  76  Hun,  55;  27  N.  Y.  Supp.  from  certain  legacies,  valid  under  the 
660 ;  rev'd,  on  another  point,  145  N.  Y.  laws  of  this  State,  and  directed  to  be 
327.)  And  see  Gannon  v.  McGuire,  160  paid  by  the  executors  here,  should  be 
id.  476:  Matter  of  Farmers'  L.  &,  T.  remitted  to  California,  to  be  there  dis- 
Co.,  47  App.  Div.  448.  tributed.     To  the  same  effect,  Simon- 

S9Thus,    a    seat    on    the    stock    ex-  son  v.  Waller,  9  App.  Div.  503. 

change  is   a  property  right,  notwith-  Foreign    assets. —  Personal  property 

standing  that  the  rules  of  the  exchange  has     no     status     or     locality,     except 

do  not   recognize  the   ownership  of  a  as    it    follows    the    owner's    person; 

seat  by  the  estate  of  a  deceased  owner,  and  wherever  situate,  the  representa- 

(Jlatter  of  Grant,  132  App.  Div.  739.)  tive   is   the   proper    person   to   collect 

soGarvey   v.   McCue,   3   Redf.   313;  and  receive  it.     Hence,  assets  belong- 

rev'd  on  another  point,  14  Hun,  562.  ing  to  a  deceased  resident,  situated  in 

In  that  case,  one  who,  having  received  another    State,    must   be    included    in 

letters  of  administration  upon  the  es-  the  inventory  of  the  assets  filed  by  his 

tate  of  his'  wife,  swore  that  she  left  executor,     to     whom      letters     testa- 

an   estate,    and   filed    his    account,   in  mentary    are    issued   here,    unless    an 

which   certain   moneys   were   returned  executor    has    been    appointed    in    the 

as  constituting  the  whole  estate,  was  foreign  State.      (Sherman  v.  Page,  85 

held  estopped,  as  against  a  creditor  of  N.  Y.   123.)      It  ii  not   sufficient  for 

the  estate,  from  claiming  the  moneys  the    appraisers   to   include   only   such 

as  his  own  individual  property.     See  property    as    "  shall    be    exhibited   to 
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The  complicated  questions  growing  out  of  the  doctrine  of  equi- 
table conversion  cannot  be  considered  here;®^  nor  is  it  necessary 
to  enlarge  upon  the  subject  of  the  different  kinds  of  chattels,  real 
and  personal,  which  is  fully  treated  in  standard  works  of 
authority.^^ 

§  530.  Eeal  property —  With  respect  to  the  real  estate,  unless  it 
is  devised  to  the  executor  upon  an  express  trust,  the  heir  or  de- 
visee is  the  only  person  who  has  the  right  to  its  possession  and 
enjoyment,  except  where  it  may  be  required  to  satisfy  the  debts 
of  the  deceased.®*     The  same  is  true  of  an  interest  in  a  contract 


them/'  but  all  the  property  of  which 
they  have  any  knowledge  should  be 
included.  (Matter  of  Butler,  38  N.  Y. 
397.)  Where  u,  policy  of  insurance 
issued  by  a  New  York  company,  to  a 
resident  of  another  State,  was  at  the 
time  of  the  insured's  death,  and  had 
since  been,  in  a  foreign  jurisdiction 
in  the  possession  of  the  insured  or  of 
his  administrator, —  Held,  that  a  pub- 
lic adm.inistrator  in  this  State,  never 
having  obtained  the  title  to  the  policy, 
or  a  right  to  its  possession,  could  not 
enforce  its  payment.  (Morrison  v. 
Mut.  L.  Ins.  Co.,  57  Hun,  97;  32  St. 
Eep.  846.)  See  Holyoke  v.  Union 
Mutual  Ins.  Co.,  22  Hun,  75;  aflf'd,  84 
N.  Y.  648;  Sulz  v.  Mutual  Reserve, 
etc.,  Assn.,  145  id.  563;  Simonson  v. 
Waller,  9  App.  Div.  503. 

82  On  this  subject  see  §  269,  n.  59, 
anie,  and  in  addition  to  the  cases 
there  cited,  the  following:  Hatch  v. 
Bassett,  52  N.  Y.  359 ;  Ross  v.  Roberts, 
63  id.  652;  aff'g  2  Hun,  90;  Gourley 
V.  Campbell,  66  N.  Y.  169;  Fisher  v. 
Banta,  id.  408;  Newell  v.  Nichols,  75 
id.  78;  aff'g  12  Hun,  604;  Betts  v. 
Betts,  4  Abb.  N.  C.  317;  Barnes  v. 
Hathawav,  66  Barb.  452;  Sage  v. 
Lockman',  53  How .  276 ;  Power  v.  Cas- 
sidy,  54  id.  4;  Gano  v.  McCunn,  56 
id.  "337 ;  Shumway  v.  Harmon,  4  Hun, 
411;  Graham  v.  Livingston,  7  id.  11; 
Kelly  v.  Hoey,  35  App.  Div.  273; 
Doane  v.  Mercantile  Trust  Co.,  160 
N.  Y.  494;  Hope  v.  Brewer,  136  id. 
126;  Matter  of  Tatum,  169  id.  514; 
Miller  v.  Gilbert,  144  id.  68;  Matter 
of  Young,  145  id.  535;  Salisbury  v. 
Slade,  160  id.  278;  McDonald  v. 
O'Hara,  144  id.  566;  Thompson  v. 
Hart,  58  App.  Div.  439;  Mansbach  v. 
New,   id.  191;   aff'd,   170  N.  Y.  585; 


Merritt  v.  Merritt,  32  App.  Div.  442 
aff'd,   161   N.  Y.   034;    Matter  of  Hos 
ford,  27  App.  Div.  427 ;  Mutual  L.  Ins, 
Co.   v.    Bailey,    19    id.    204 ;    Baker    v, 
Baker,    18   id.    189;    157   N.   Y.   671 
Matthews    v.    Studley,    17    App.    Div 
303;  Matter  of  Coolidge,  85  App.  Div 
295;    83   N.   Y.   Supp.   299;   aff'd,    177 
N.  Y.  541. 

S3  See  Wms.  on  Exrs.  ( 6th  Am.  ed. ) 
746-817;  3  Eedf.  on  Wills,  351. 

94  See  Matter  of  Tompkins,  154  N.  Y. 
634;  Butler  v.  Townsend,  84  Hun, 
100;  31  N.  Y.  Supp.  1094;  Craver  v. 
Jermain,  17  Misc.  244;  40  N.  Y.  Supp. 
1056;  Matter  of  Gill,  42  Misc.  457; 
87  N.  Y.  Supp.  252;  aff'd,  101  App. 
Div.  607.  The  remedy  of  the  heir  is  by 
action,  not  in  the  Surrogate's  Court. 
(Matter  of  Spears,  89  Hun,  49.)  The 
heir  has  a  property  in  the  monuments 
of  his  ancestors,  but  not  in  their  ashes. 
(Matter  of  Brick  Presbyterian  Church, 
3  Edw.  155.)  On  the  death  of  a 
tenant  pour  autre  vie,  the  estate  be- 
comes a  chattel  real,  and  goes  to  the 
personal  representative.  (Cons.  L. 
1909,  c.  52,  §  34.  re-enacting  1  R.  S. 
722,  §  62;  id.,  82,  §  6;  Reynolds  v. 
Collin,  3  Hill,  441.)  An  equitable 
estate  of  the  wife  for  the  life  of  the 
husband  belongs,  on  her  death,  to  her- 
administrators,  and,  therefore,  goes  to 
her  husband  without  administration. 
(Norton  v.  Norton,  2  Sandf.  296.) 
Where  a  will  confers  a  power  of  sale 
on  the  executor  and  gives  the  proceeds 
to  persons  named  therein,  the  executor 
takes  no  title  to  the  real  estate  and 
cannot  maintain  ejectment.  (Smith 
V.  Chase,  90  Hun,  99 ;  35  N.  Y.  Supp. 
615.)  S.  p.,  Matter  of  Arensberg,  120 
App.  Div.  463;  Voshall  v.  Clark,  123 
App.  Div.  136. 
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for  the  purchase  of  lands  by  the  decedent.®^  Such  an  interest 
descends  to  the  heirs  of  the  purchaser,^®  and  the  purchase-money 
passes  to  the  executor  of  the  vendor  as  part  of  the  assets.*^  And 
upon  the  same  principle,  it  would  seem  that  damages  in  condem- 
nation proceedings  awarded  before  the  death  of  the  owner  but 
paid  afterwards,  belong  to  the  executor  and  not  to  the  devisees.®* 

An  administrator,  as  such,  has  no  authority  or  control  over  the 
real  estate  of  his  intestate,  and  owes  no  duty  to  the  heirs.^*  He  is 
not,  therefore,  precluded  from  purchasing  such  real  estate,  upon 
a  foreclosure  sale,  in  his  own  right.-^ 

Where  real  estate,  of  which  the  decedent  died  seized,  is  incum- 
bered by  a  mortgage  which  is  foreclosed  after  his  death,  and  the 
land  is  sold,  any  surplus  arising  on  the  sale  is  to  be  regarded  as 
realty,  and  goes  to  the  heirs  or  devisees,  not  to  an  administrator, 
although  the  mortgage  provides  that  the  surplus  shall  be  paid  to 
the  mortgagor,  his  executors  or  administrators;^  and  the  same  is 
true  as  to  proceeds  of  lands  sold  in  partition.®  But  land  bought 
in  by  executors,  on  a  foreclosure  of  a  mortgage  belonging  to  the 
estate,  is  to  be  treated  as  personal  property,*  and  a  Surrogate's 
Court  has  jurisdiction  to  direct  an  accounting  in  respect  thereto. 


95  See  §  492,  ante. 

00  If,  however,  the  administrator  of 
the  purchaser  receives  rents  for  such 
land  accruing  after  the  death  of  the 
intestate,  he  must  account  for  them, 
as  well  as  for  the  sum  realized  by  him 
upon  a  sale  of  his  intestate's  interest 
in  the  land.  (Griffith  v.  Beecher,  10 
Barb.  4,S2.) 

07  See  Williams,  v.  Haddock,  145 
N.  Y.  144;  64  St.  Rep.  564.  But  com- 
pare Van  Tassel  v.  Burger  (119  App. 
Div.  509),  where  the  testatrix, 
having  devised  certain  lands,  en- 
tered into  an  executory  contract  to 
sell,  and  placed  the  deed  in  escrow  to 
be  delivered  on  the  payment  of  the 
consideration  by  the  vendee.  The 
vendor  died  and  later  on  the  same  day 
the  vendee  paid  the  consideration  and 
received  the  deed;  held,  that  the  de- 
visee of  the  lands  was  entitled  to  the 
consideration  paid  by  the  vendee  as 
against  the  legatee  of  the  personal 
property,  upon  the  theory  that,  inter- 
mediate the  death  of  the  grantor  and 
the  delivery  of  the  deed,  the  title 
vested  in  the  devisee,  subject  to  the 
performance  of  the  condition;  and 
hence  he  was  entitled  to  any  benefits 
accruing  therefrom. 

98  See  Matter  of  Lyle,  41  Misc.  596. 


90  Hollingsworth  v.  Spaulding,  54 
N.  Y.  636;  Hillman  v.  Stephens,  16 
id.  278;  Brevoort  v.  M'Jimsey,  1  Edw. 
551 ;  Griffith  v.  Beecher,  10  Barb.  432 ; 
Matter  of  Woodworth,  5  Dem.  156. 
As  to  effect  of  a  contract  by  an  ad- 
ministrator to  sell  lands  of  decedent 
see  Elliott  v.  Asiel,  120  App.  Div.  829. 

1  Holliiigsworth  v.  Spaulding,  supra ; 
Matter  of  Monroe,  142  N.  Y.  484;  60 
St.  Eep.  102. 

2  I>unning  v.  Ocean  Nat.  Bank,  61 
N.  Y.  497.  This  rule  was  not  changed 
by  the  provisions  of  the  act  (L.  1867, 
c.  658 ;  revised  in  Co.  Civ.  Proc, 
§§  2798,  2799),  which  requires  such 
surplus  to  be  paid  to  the  surrogate, 
to  be  disposed  of,  on  the  application 
of  an  executor  or  administrator,  that 
statute  being  designed  merely  to  pro- 
vide for  the  application  of  the  sur- 
plus to  the  payment  of  debts,  if  re- 
quired for  that  purpose,  and  not  other- 
wise affecting  the  rights  of  heirs  or 
devisees.     (lb.) 

3  Matter  of  Gedney,  33  Misc.  160; 
68  N.  Y.  Supp.  627. 

4Lockman  v.  Eeilly,  95  N.  Y.  64; 
Yonkers  Sav.  Bank  v.  Kinsley,  78  Hun, 
186:  28  N.  Y.  Supp.  186;  Hine  v. 
Hine,  118  App.  Div.  585.  See  §  617, 
post. 
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"wkere  the  administrator,  through  a  mesne  conveyance,  has  ac- 
quired title  in  his  individual  name.  It  is  not  necessary  to  first 
proceed  in  equity  for  the  imposition  and  declaration  of  a  trust.'' 

The  payment,  by  an  administrator,  of  debts  secured  by  mort- 
gage upon  the  decedent's  real  estate,  is  unauthorized;*  but  where 
this  was  done  to  prevent  an  anticipated  foreclosure  and  the 
expense  thereof,  it  having  become  apparent  that  the  equity  of 
redemption  would  have  to  be  sold,  by  order  of  the  surrogate,  to 
pay  debts,  it  was  held  that  the  items  might  properly  appear  among 
the  administrator's  credits,  since,  presumptively,  the  land  brought 
as  much  more  at  the  sale,  as  the  amount  paid  in  discharge  of  the 
debt,  and  the  amount  was  properly  allowed,  out  of  the  proceeds, 
on  the  principle  of  subrogation.'' 

On  the  same  principle  of  subrogation,  where  the  only  property 
of  the  estate  was  certain  land  which  the  administrator  redeemed 
from  a  sale  for  unpaid  taxes,  the  amount  of  such  payments  may  be 
allowed  him  as  a  preferred  claim.* 

§  531.  land  reg^arded  as  money,  and  money  as  land A  devise 

of  realty  to  an  executor,  in  trust  to  sell,  will,  of  course,  vest  the 
title  in  him.^  And  as  equity  will  consider  as  actually  done  that 
which  ought  to  be  done,  land  is,  under  some  circumstances,  re- 
garded as  money,  and  money  as  land  ■ —  as  where  the  will  directs 
that  the  land  shall  be  sold,-^"  or  that  money  shall  be  laid  out  in  land. 
A  devise  directing  lands  to  be  sold  and  the  proceeds  to  be  divided, 
etc.,  is,  therefore,  a  disposition  of  money  and  not  of  land,  and  is 
good,  as  a  power  to  the  executors  to  sell,  although  they  are  not 
expressly  named  as  the  donees  of  the  power.  In  selling  under  such 
a  power,  the  executor  acts  in  his  character  as  such,  and  not  as 
trustee,-"^^  and  is  accountable,  in  the  Surrogate's  Court,  for  the  pro- 
ceeds of  any  sale  made  by  him,  as  he  is  also  for  the  rents  and 
profits.^ 

sjliitter  of  Gilbert,  39  Hun,  61.  given  to  the  executors  to  pay  certain 

0  Matter  of  Bernstein,  58  Misc.  115.  legacies.      The   proceeds   exceeded    the 

7  Stilwell  V.  Melrose,  15  Hun,  378.  amount  of  the  legacies;  held,  that  so 
See  §  523,  note  52,  ante.  much  of  such  proceeds  as  equaled  the 

8  Jones  V.  Le  Baron,  3  Dem.  37;  6  legacies  was  personalty,  but  that  the 
Civ.  Proc.  Eep.  62.  excess    remained    real    property    and 

» Glacius  V.   Fogel,   88   N.   Y.   434 ;  passed  to  the  heirs  at  law,  if  not  de- 

McGuire  v.  McGuire,  80  App.  Div.  63;  vised  bv  the  will. 

80  N.  Y.  Supp.  497;  Potter  v.  Hodg-  11  Me'akings   v.    Cromwell,    5   N.   Y. 

man,  81  App.  Div.  233;  80  N.  Y.  Supp.  136. 

1050 ;  a-T'd,  178  N.  Y.  580.  12  Co.   Civ.  Proc,   §   2726,   subd.   4 ; 

lOEussell  V.   Hilton,   80   App.   Div.  Foersch  v.  Schmitt,  55  Misc.  608.     See 

178;   80  N.  Y.   Supp.  563;   aflf'd,   175  Clark  v.  Clark,   8  Paige,   152;    Stagg 

N.  Y.   525.     In  Matter   of  Weinstein  v.  Jackson,  1  N.  Y.  206 ;  Bloodgood  v. 

(43  Misc.  577)    a  power  of  sale  was  Bruen,  2  Bradf.  8;  Matter  of  Collins, 


465 


Administration  of  Estate,  Etc. 


§531. 


A  mere  authority  to  executors  to  sell  real  estate  in  a  certain  con- 
tingency and  divide  the  proceeds  among  certain  specified  persons, 
does  not,  however,  vest  the  estate  in  the  executors.  It  is  simply 
a  power,  and  the  land  passes  at  once  to  the  devisees,  subject  only 
to  the  execution  of  the  power.  ^^  So  where  the  will  devises  lands, 
and,  by  a  subsequent  clause,  gives  power  to  the  executors  to  sell  the 
same  for  a  minimum  sum  and  invest  the  proceeds  for  the  benefit 
of  the  devisee  during  life,  the  executors  take  no  title,  but  the  dev- 
isee takes  a  fee,  subject  to  the  execution  of  the  power  of  sale." 

A  power  in  executors  to  sell  lands  will  not  be  implied  from 
the  fact  that  the  lands  are  charged  with  the  payment  of  debts.-^^ 
But  the  proceeds  of  lands  sold  by  an  executor,  even  under  a  discre- 
tionary power  of  sale,  although  svich  sale  was  not  necessary  for 
the  execution  of  the  trust  at  the  time  it  was  made,  may  be  regarded 
as  assets  in  his  hands,  and  applicable,  when  there  is  a  deficiency 
of  assets,  to  the  payment  of  his  own  claim,  established  against  the 
estate  upon  the  judicial  settlement  of  his  account.^® 


70  Hun,  273;  24  N.  Y.  Supp.  226; 
aff'd,  144  N".  Y.  522.  As  to  proceeds 
of  realty  in  another  State,  see  Peck  v. 
Mead,  2  Wend.  470;  Mead  v.  Merritt, 
2  Paige,  402.  An  opinion  was  inti- 
mated in  Bolton  v.  Jones  (6  Robt. 
106,  228),  that  a  trustee,  named  as 
such  and  also  as  executor,  might  exe- 
cute a  naked  power  as  to  real  estate, 
without  qualifying  as  executor.  No 
allusion  was  made  to  the  statute  for- 
bidding an  executor's  interference  with 
the  estate  before  letters  granted.  The 
ease  has  been  distinctly  overruled,  on 
another  point  {Bolton  v.  Schriever, 
135  N.  Y.  75),  and  discredited,  on  this 
point  (Humbert  v.  Wurster,  22  Hun, 
405;  Clapp  v.  Brown,  4  Redf.  200). 
See  Newton  v.  Bronson,  13  N.  Y.  587; 
Judson  V.  Gibbons,  5  Wend.  224;  Doo- 
little  V.  Lewis,  7  Johns.  Ch.  48. 
Where  an  executor,  without  authority, 
invests  estate  funds  with  his  own  in 
the  purchase  of  real  estate,  the  surro- 
gate may  treat  the  land  as  personalty 
and  compel  him  to  account  therefor. 
(Matter  of  Leonhard,  86  Hun,  289; 
33  N.  Y.  Supp.  302.)  Upon  the  judi- 
cial settlement  of  the  accounts  of  an 
executrix,  she  is  not  chargeable  with 
the  proceeds  of  real  estate  of  the  tes- 
tator sold  by  her  in  her  capacity  as 
life  tenant  and  not  as  executrix. 
(Matter  of  Sergant,  62  Misc.  173; 
citing  Sweeny  v.  Warren,  127  N.  Y. 
426;  Matter  of  Kane,  38  Misc.  276.) 

30 


1-3  Scott  V.  Monell,  1  Redf.  431 ;  Mat- 
ter of  Johnson,  32  App.  Div.  634;  52 
N.  Y.  Supp.  1081;  Braunsdorf  v. 
Braunsdorf,  23  id.  722;  Matter  of 
Collins,  144  N.  Y.  522;  64  St.  Rep. 
48.  Compare  Re  Vandervoort,  1  Redf. 
270.  In  Vernon  v.  Vernon  (53  N.  Y. 
351),  the  testator  gave  to  his  wife  an 
annuity,  to  be  paid  by  the  executors 
out  of  his  share  in  the  rents  of  certain 
stores  of  which  he  was  part  owner, 
and,  if  they  proved  insufficient,  then 
from  the  interest  of  other  property. 
The  executors  were  also  authorized  to 
sell  the  stores  at  a  minimum  price 
stated.  Held,  that  the  power  to  re- 
ceive rents  and  profits  was  necessarily 
implied  from  the  duty  enjoined,  to 
apply  them;  that  the  executors  took, 
as  trustees,  the  legal  title  during  the 
life  of  the  wife,  for  the  purpose  of  the 
trust,  and  —  there  being  no  residuary 
clause  in  the  will  —  that  the  lands 
descended  to  the  testator's  heirs,  upon 
his  death,  subject  to  the  trust  estate. 

1+ Vernon  v.  Vernon,  supra.  See 
Metzger  v.  Rankine,  69  App.  Div.  264 ; 
74  N.  Y.  Snpp.  649;  aflf'd,  174  N.  Y. 
540:  Coann  v.  Colver,  188  N.  Y.  9. 

15  Matter  of  Fox,  52  N.  Y.  530. 

IS  Matter  of  Powers,  124  N.  Y.  361 ; 
O'Flvn  V.  Powers,  21  N.  Y.  Supp.  905 ; 
afl'dl  136  N.  Y.  412. 
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§  532.  Rents,  etc.,  of  real  estate. — Eent  reserved  to  the  deceased, 
in  a  lease,  accrued  at  his  death,  may  be  recovered  by  the  executor 
or  administrator."  But  having  no  interest  in  the  land,  he  cannot 
bring  ejectment  for  condition  broken."  The  statute^^  also  gives 
the  executors  or  administrators  the  same  remedy  as  the  decedent 
had  for  the  arrears  of  rent.  But  this  statute  is  not  applicable  to 
the  case  of  an  action  by  husband  and  wife  for  rent  of  the  wife's 
estate,  payable  to  both,  where  the  husband  dies  pending  the  suit. 
In  such  case,  the  cause  of  action  survived  to  her.^"  Where  real 
estate  is  devised  subject  to  a  power  of  sale  by  the  executors,  the 
latter  have  no  right  to  receive  the  rents.^^  But  where  the  will 
directs  the  sale  of  land  by  the  executors,  after  a  period  named, 
it  effects  a  conversion  from  that  time,  and  the  executors  are  there- 
after entitled  to  the  rents.^^  Before  execution  of  the  power,  they 
have  no  authority  to  collect  the  rents  and  profits;  if  they  do  so 
collect,  they  are  accountable  therefor,  in  the  interest  of  the  bene- 
ficiaries, and  the  insertion  of  the  item  in  their  account  is  properly 
made.^^ 

A  gift  for  life  of  rents  and  income  of  real  estate  creates  an 
estate  therein,  and  if  no  duties  are  charged  upon  executors  with 
respects  to  their  application,  no  estate  or  trust  is  created  in  them 
in  respect  thereto.^* 

§  533.  Property  in  joint  tenancy;  partnership  assets. —  In  regard 
to  joint  property,  or  property  which  the  decedent  held  jointly  with 

IT  Co.  Civ.  Proc,  §  2712;  §§  489,  See  Smith  v.  A  D.  Farmer,  etc.,  Co., 
492,  ante.  As  to  the  apportionment  of  16  App.  Div.  4.S8 ;  45  N.  Y.  Supp.  192. 
rents,  under  L.  1875,  c.  542  (Co.  Civ.  23  Matter  of  Boyd,  4  Redf .  154 ;  Mat- 
Proc,  §  2720),  see  §  492,  ante.  See  ter  of  Woods,  55  Misc.  181.  A  gen- 
also  Cons.  L.  1909,  c.  52,  §  222,  for-  eral  devise  to  executors  to  sell  and 
merly  L.  1896,  c.  547,  §  192.  The  distribute,  in  a  specified  way,  the  pro- 
products  of  decedent's  farm,  worked  on  ceeds  of  real  estate,  does  not  convert 
shares,  which  accrue  after  his  death,  it  into  personalty,  so  as  to  make  tliem 
do  not  constitute  rent  and  are  payable  accountable  for  such  as  has  not  been 
to  the  administrator.  (Matter  of  sold,  as  personalty,  upon  their  final 
Strickland,  10  Misc.  486;  32  N.  Y.  acounting,  and,  if  a  sale  is  not  made 
Supp.  171.)  See  Matter  of  Foulds,  35  within  a  proper  time,  the  remedy  is 
Misc.  171;  71  N.  Y.  Supp.  473.  Rent  by  application  to  the  court  to  compel 
accruing  after  testator's  death  goes  to  it.  (Matter  of  Hunter,  3  Redf.  175.) 
the  heir  (Priester  v.  Hohloch,  70  App.  z*  Matter  of  Blauvelt,  131  N.  Y. 
Div.  256,  75  N.  Y.  Supp.  405),  or  249;  Macy  v.  Sawyer,  66  How.  Pr. 
devisees  (Coann  v.  Culver,  188  N.  Y.  381;  Matter  of  Blow,  2  Connoly,  360; 
9).  Matter   of    Goetschius,    2    Misc.    278; 

18  Van  Rensselaer  v.  Jones,  5  Den.  James  v.  Beesly,  4  Redf.  236;  Carman 
449.  '  V.    Brown,    4    Dem.    96 ;     Matter    of 

19  Co.  Civ.  Proc,  §  2720.  See  former  Grant,  86  Hun,  617;  33  N.  Y.  Supp. 
statute  1  R.  S.  747,  §  21;  repealed  193;  aflf'd,  152  N.  Y.  654.  An  equi- 
by  L.  1896,  c.  547.  table  estate  of  a  wife,  for  the  life  of 

20  Jaques  v.  Short,  20  Barb.  269.  her  husband,  is,  on  her  death,  assets. 

21  Coann  v.  Culver,  188  N.  Y.  9.  (Norton  v.  Norton,  2  Sandf.  296.) 

22  Shumway  v.  Harmon,  4  Hun,  411. 
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another,  the  general  rule  is  that  the  surviving  joint  tenant,  and 
not  the  executor  or  administrator  of  the  deceased  joint  tenant, 
takes  it.^^ 

But  the  lav?  merchant  makes  an  exception  to  this  rule,  in  favor 
of  the  joint  or  partnership  property  of  merchants  and  traders,  and 
those  engaged  in  undertakings  in  the  nature  of  trade.  Such  prop- 
erty does  not  go  to  the  stirvivor,  but  the  share  of  the  deceased 
partner  goes  to  his  executor  or  a'dministrator.^®  The  surviving 
partner  has  povsrer  to  settle  the  partnership  concern  with  the  repre- 
sentative, and  the  latter  is  responsible,  in  respect  to  the  assets  of 
the  firm,  only  for  the  interest  of  the  decedent  in  the  surplus  of 
the  firm  assets,  after  the  settlement  of  the  partnership  accounts  f^ 
and  is  not  accountable  for  more  than  he  received,  unless  error 
or  fraud  be  shown.  If  he  has  made  a  voluntary  settlement  with 
the  surviving  partner,  upon  a  statement  of  the  partnership  ac- 
counts, and  received  the  amount  found  due  to  the  decedent  accord- 
ing to  that  statement,  and  there  is  nothing  to  show  that  he  ought 
to  have  engaged  in  litigation  to  secure  a  settlement,  the  validity 
of  the  settlement  may  be  sustained.^^ 


25  Personal  property  owned  jointly 
by  husband  and  wife,  e.  g.,  a  bond  and 
mortgage,  at  the  death  of  one  belongs 
to  the  survivor,  and  forms  no  part  of 
the  estate  of  the  deceased.  (Matter 
of  Albrecht,  32  St.  Rep.  193.)  See 
Matter  of  Meehan,  59  App.  Div.  156; 
69  N.  Y.  Supp.  9   (joint  deposit). 

26  See  Egberts  v.  Wood,  3  Paige, 
517;  Wilder  v.  Keeler,  id.  166;  Mat- 
ter of  Wormser,  51  App.  Div.  441 ;  64 
N.  Y.  Supp.  897.  Whether  property 
is  a  partnership  asset  is  a  question  of 
the  intention  of  the  partners.  (Mat- 
ter of  Hoagland,  51  App.  Div.  347; 
aflf'd,  164  N.  Y.  573.)  The  several 
owners  of  a  vessel  are  tenants  in  com- 
mon, and  must  join  or  be  joined  in 
actions  by  or  against  them.  If  joined 
as  defendants,  and  the  death  of  one 
of  them  occurs,  his  executor  or  per- 
sonal representative  cannot  be  joined 
with  the'  survivors.  The  executor  is 
charged  de  bonis  testatoris,  the  sur- 
vivors de  honis  propriis,  and  the  judg- 
ment could  not  be  thus  rendered. 
(Wright  V.  Marshall,  3  Daly,  331.) 

2T  Thomson  v.  Thomson,  1  Bradf. 
24.  Pending  the  settlement  the  repre- 
sentatives of  the  deceased  partner  have 
no  legal  interest  in  the  assets,  or  right 
to  interfere  with  the  administration. 
(Wilson  V.  International  Bank,  125 
App.  Div.  568.) 


2SSage  V.  Woodin,  66  N.  Y.  578; 
Montgomery  v.  Dunning,  2  Bradf.  220. 
Where  the  surviving  partner  is  also 
the  executor  or  administrator  of  the 
deceased  partner,  a  statement  of  the 
partnersliip  affairs  is  incidental  to 
the  settlement  of  the  accounts  of  the 
executor  or  administrator,  and,  in  a 
case  of  final  accounting,  is  absolutely 
necessary.  (Marre  v.  Ginochio,  2 
Bradf.  165.)  To  the  same  effect.  Mat- 
ter of  Dummert,  38  Misc.  477;  77 
N.  Y.  Suppl.  1118.  See  Simpson  v. 
Simpson,  44  App.  Div.  492;  60  N.  Y. 
Supp.  879.  The  books  of  the  firm  and 
the  balance  sheet,  showing  the  amount 
due  the  estate,  are  evidence  aga'nst 
him  on  his  accounting.  And  if  he 
claims  that  any  deduction  shall  be 
made  with  reference  to  the  uncertain 
value  of  the  assets,  the  burden  is  upon 
him  to  show  what  corrections,  if  any. 
are  to  be  made.  (Matter  of  Saltus 
3  Abb.  Ct.  App.  Dec.  243.)  See  Mat 
ter  of  Ver  Valen,  24  N.  Y.  Supp.  133 
Matter  of  Mertens,  39  Misc.  512;  80 
N.  Y.  Supp.  376.  Although  a  surviv- 
ing partner  may  purchase  the  interest 
of  a  deceased  partner  from  the  execu- 
tor, yet  when  he  is  also  named  execu- 
tor and  qualifies  as  such  after  the 
sale,  his  appointment  relates  back  to 
the  date  of  the  testator's  death  and 
the  sale  to  him  is  voidable.      (Matter 
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The  surviving  partner  is  the  legal  owner  of,  and  entitled  to, 
the  exclusive  possession  and  management  of  the  iirm  assets,  for 
the  purpose  of  selling  and  closing  out  the  same,^^  and  is  not  re- 
quired to  file  the  books,  to  enable  the  next  of  kin  to  ascertain  the 
interest  of  the  decedent.^"  He  may,  therefore,  either  with  or  with- 
out the  consent  of  the  representative  of  the  deceased  partner,  make 
a  general  assignment  for  the  benefit  of  the  creditors  of  the  busi- 
ness.^^  Where  a  surviving  pa^rtner  dies,  his  executor  takes  the 
legal  title  to  the  partnership  property  for  the  purpose  of  settling 
his  estate,  but  does  not  succeed  him  as  surving  partner.^^ 

On  the  other  hand,  real  property  of  the  partnership  retains  its 
character  as  realty  between  a  surviving  partner  and  the  real  and 
personal  representatives  of  a  deceased  partner,  except  that  each 
share  is  impressed  with  a  trust  implied  by  law  in  favor  of  the 
other  partner,  that,  so  far  as  is  necessary,  it  shall  be  first  applied 
to  the  adjustment  of  partnership  obligations  and  the  payment  of 
any  balance  found  to  be  due  from  the  one  partner  to  the  other,  on 


of  Silkman,  121  App.  Div.  202;  105 
N.  Y.  Supp.  872;  aff'd,  190  N.  Y. 
5«0.) 

29  Wilson  V.  International  Bank, 
125  App.  Div.  568;  Bush  Co.  v.  Gib- 
bons, 87  App.  Div.  576;  84  N.  Y. 
Supp.  478;  Secor  v.  Tradesman's  Nat. 
Bank,  92  App.  Div.  294;  87  N.  Y. 
Supp.  181.  See  Matter  of  Thieriot, 
117  App.  Div.  686;  102  N.  Y.  Supp. 
952 ;   188  N.  Y.  589. 

30  Waring  v.  Waring,  1  Eedf.  205; 
Camp  V.  Fraser,  4  Dem.  212.  He  is  a 
trustee  for  the  purpose  of  liquidation; 
and  if  he  continues  the  business,  and 
uses  the  assets  of  the  old  firm,  he  com- 
mits a  breach  of  trust  and  misappro- 
priates property  upon  which  a  lien 
has  been  impressed  for  the  security  of 
the  representatives  of  tlie  deceased 
partner.  (Hooley  v.  Gieve,  9  Abb. 
N.  C.  11.)  See  Thomson  v.  Thomson, 
1  Bradf.  24;  Kastner  v.  Kastner,  53 
App.  Div.  393;  65  X.  Y.  Supp.  756. 
And  a  purchaser  of  the  interest  of  the 
survivor  takes  it  subject  to  such  trust 
which  equity  will  enforce.  (Hutchin- 
son V.  Campbell,  13  Misc.  152;  34 
N.  Y.  Supp.  82.)  Where,  by  the 
articles  of  copartnership  the  survivor 
lias  an  option  to  purchase  the  interest 
of  the  other,  the  representatives  of 
the  deceased  partner  have  a  right  to 
share  in  the  profits  up  to  the  time 
the    option    is    exercised.       (Hull    v. 


Cartledge,  18  App.  Div.  54.)  Where 
a  testator  bequeatlis  all  the  remainder 
of  tlie  stock,  tools,  machinery,  and 
book  accounts  of  a  certain  business, 
after  payment  of  the  debts  and  lia- 
bilities thereof,  to  certain  legatees,  an 
unsatisfied  judgment  obtained  by  tes- 
tator in  his  lifetime  for  goods  sold 
by  him  in  the  said  business  is  an 
asset  of  the  business,  and  not  of  the 
general  estate.  (Matter  of  Quin,  I 
Connoly,  382.)  Property  which  was 
the  product  of  a  business  formerly 
carried  on  by  the  intestate,  but  after 
his  death  was  conducted  by  an  admin- 
istrator in  his  own  name, —  Held  not 
to  be  the  property  of  the  estate  nor 
in  the  possession  of  the  administra- 
tors to  sucli  an  extent  as  to  enable 
them  to  maintain  conversion  against 
third  persons  who  acquired  it.  (Ken- 
yon  V.  Olney,  30  St.  Rep.  839;  15 
N.  Y.  Supp.  416.)  As  to  valuation 
of  interest  of  deceased  partner,  see 
Sands  v.  Miner,  16  App.  Div.  347; 
Lowenstein  v.  Scliiffer,  38  id.  178. 

31  Beste  V.  Burger,  110  N.  Y.  644; 
17  Abb.  N.  C.  162;  Williams  v. 
Whedon,  109  N.  Y.  333;  Haynes  v. 
Brooks,  116  id.  487. 

32McCann  v.  Hazard,  36  Misc.  7; 
72  N.  Y.  Supp.  45.  See  Smith  v. 
Proskey,  39  Misc.  385;  rev'd,  82  App. 
Div.  19;  but  aflf'd,  177  N.  Y.  526. 
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winding  up  the  partnership  affairs.  To  the  extent  necessary  for 
these  purposes  the  character  of  the  property  is,  in  equity,  deemed 
to  be  changed  into  personalty. 

On  the  death  of  either  partner,  his  share  of  the  land,  if  vested 
in  both,  or  if  in  the  survivor,  his  equitable  title,  descends  as  real 
estate  to  his  heirs,  subject  to  the  equity  of  the  surviving  partner 
to  have  it  appropriated  to  accomplish  the  trust  to  which  it  was 
primarily  subjeeted.^^ 

§  533a.  Same;  partnership  real  property  considered  as  person- 
alty—  There  is  an  important  exception  to  th*e  rule  that  as  between 
the  surviving  partner  and  the  real  and  personal  representatives 
of  the  deceased  partner,  the  partnership  lands  retain  their  initial 
character.  Where  the  partners  expressly  or  impliedly  agree  that 
the  real  estate  shall  be  treated  as  personalty,  not  only  to  the  extent 
necessary  to  settle  the  partnership  affairs,  but  absolutely  and  for 
all  purposes,  effect  will  be  given  to  such  agreement,  and,  on  the 
death  of  one  of  the  partners,  his  share  or  interest  in  the  lands  will 
pass  to  his  executors  or  administrators  as  personalty.^ 

§  534.  Goodwill  of  business —  The  goodwill  of  a  decedent's  busi- 
ness passes  as  an  asset  to  his  representative,  who  will  be  charge- 
able upon  his  accounting  with  the  value  thereof.  As  a  species  of 
property  it  is,  of  course,  intangible,  and,  to  be  of  any  value,  it 
must  attach  to  some  established  business.^^  The  goodwill  of  a 
partnership  of  which  the  decedent  was  a  member  passes  to  the 
survivor,  like  other  firm  property,  subject  to  the  right  of  the 
estate  of  the  deceased  partner  to  share  in  the  benefits  thereof.^® 

33  Darrow  v.  Calkins,  154  N.  Y.  503 ;  upon  his  personal  skill  and  integrity^ 

49    N.    E.    61;    Smith   v.    Cowles,    81  the  goodwill   should  not  be  estimated 

App.  Div.  328;   81  N.  Y.  Supp.  524;  beyond  the  amount  the  decedent  real- 

Hauptman  v.  Hauptman,  91  App.  Div.  ized  from  it  during  the  last  year  of 

197;  Huber  v.  Case,  93  App.  Div.  479;  his  life  with  his  capital  and  personal 

87  N.  Y.  Supp.  663.  assistance.       (Matter    of    Vivanti,    63 

34 Barney  v.  Pike,  94  App.  Div.  199;  Misc.  618.} 

87    N.    Y.    Supp.     1038;    Darrow    v.  36  Slater  v.   Slater,  175  N.  Y.   143; 

Calkins,  supra;  Buckley  v.  Doig,  188  67  N.   E.  Rep.  224.     See  Kirkman  v. 

N.  Y.  238,  and  cases  cited.  Kirkman,    20    Misc.    211;    45    N.    Y. 

35  Thus,  an  administratrix  of  a,  de-  Supp.   373 ;    aff'd,  26  App.   Div.   395 ; 

ceased  insurance  agent  is  not  required  Matter  of  Randell,  8  N.  Y.  Supp.  652'. 

to  account  for  the  goodwill  of  his  in-  In  valuing  the  goodwill  in  which  the 

surance  business,  if  his  agencies   had  estate    of    a    deceased    partner    is    to. 

expired   before  his   death ;    for,  what-  share,  it  should  be  based  on  the  profits 

ever  benefit  he  acquired  in  his  busi-  of  the  business  before  his  death,  not 

ness,  it  did  not  survive  the  termina-  upon  .  the     profits     made     thereafter, 

tion  of  his  contract  with  the  insurance  (Matter   of    Silkman,    121    App.    Div. 

company.     (Matter  of  Case,  122  App.  202;   105  N.  Y.  Supp.  872;  aff'd,  190 

Div.  343.)      And  where  the  decedent's  N.  Y.  560.) 
business    depended,    for    its    success. 
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The  statute  provides  that  where  the  decedent  was  a  resident  of 
the  State,  and  for  five  years  prior  to  his  death,  had  conducted 
business  in  his  sole  name,  the  right  to  use  such  name  survives  to 
his  representatives,  and  must  be  accounted  for  by  them  as  a  part 
of  his  personal  estate.^^  A  firm  name,  however,  in  the  absence 
of  any  agreement  to  the  contrary,  belongs  to  the  survivors,** 
but  when  the  last  survivor  dies,  the  right  to  use  it  dies  with  him. 
His  personal  representative  as  legal  owner  of  the  goodwill,  al- 
though having  no  interest  in  the  name,  is  entitled  to  an  injunction 
restraining  others  from  using  it.** 

§  535.  literary  property —  The  executors  or  administrators  of 
any  person  have  also  the  same  privileges  as  the  person  himself,  to 
copyright  a  book,  play,  etc.,  of  which  he  was  the  author,  etc.,  and 
of  vending  a  book  copyrighted  by  him.*"  But  letters  of  correspond- 
ence are  not  assets  in  the  hands  of  the  receiver's  personal  repre- 
sentative, for  the  purpose  of  sale.*^ 

§  536.  life  insurance  moneys. —  Where  the  decedent  had  an 
insurance  policy  upon  his  life,  payable  to  his  executors  or  adminis- 
trators, the  fund  is,  of  course,  assets;  so  is  an  interest  in  a  policy 
on  the  life  of  another.*^ 

Where  a  policy,  payable  to  the  widow  or  children,  is  issued  by  a 
company  whose  charter  declares  that  such  policies  shall  issue  to 
the  benefit  of  the  payee,  independently  of  the  creditors  of  the 
person  whose  life  is  the  subject  of  insurance,  the  fund  is  secured 
to  the  beneficiaries,  and  the  husband  or  father  cannot,  by  bequeath- 
ing the  policy  for  other  uses,  defeat  their  right.**  Nevertheless, 
the  interest  of  the  beneficiaries  in  a  policy  procured  by  the  dece- 
dent, is  contingent  only,  and  if  they  do  not  survive  him,  the 

S7  Cons.  X.  1909,  c.  44,  §  20,  subd.  3 ;  v.  Flour  City  Bank,  86  Hun,  103 ;  34 
formerly  L.  1897,  c.  420,  §20.  In  Mat-  N.  Y.  Supp.  195;  Ferretti  v.  Pru- 
ter  of  Randell  (8  N.  Y.  Supp.  652),  dential  Ins.  Co.,  49  Mlse.  489.  See 
it  was  held  that  the  representative  Slatson  v.  Abbey,  70  Hun,  475 ;  24 
was  not  liable  for  the  value  of  the  N.  Y.  Supp.  284;  141  N.  Y.  179.  The 
riglit  to  use  the  decedent's  name  in  proceeds  of  accident  or  casualty  in- 
continuing  his  business,  the  right  hav-  surance  payable  to  the  estate  are  to  be 
ing  been  exercised  illegally  and  not  in  treated  in  the  same  manner.  (Matter 
accordance  with  L.  1880,  c.  561.  of  Smith,  46  Misc.  210.) 

38  Kirkman  v.  Kirlcman,  supra.  *3  Ruppert  v.  Union  Mut.  Ins.  Co., 
39Fisk  V.   Fisk,   77  App.   Div.   83;  7  Robt.  155.    And  see  Senior  v.  Acker- 
79  N.  Y.  Supp.  37.  man,  2  Redf .  302 ;  Matter  of  Wendell, 
40  U.  S.  R.  S.,  §  4952.  3   How.  Pr.    (N.  S.)    68.     The  repre- 
*l  Eyre  v.  Higbee,  35  Barb.  502 ;  22  sentatives  of  the  insured  cannot  main- 
How.  Pr.    198.     As  to  patent  rights,  tain    an   action   on  the   policy   if   the 
see  Pitts  v.  Jameson,  15  Barb.  310.  beneficiary  is   alive.      (Ruoff  v.   John 
42  Johnson  v.  Smith,  25  Hun,  171;  Hancock  'ins.  Co.,  86  App.  Div.  447; 
Matter  of  Miller,  5  Dem.  381;  Gibbs  83  N.  Y.  Supp.  758.) 
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§  537. 


proceeds  upon  his  death  pass  to  his  executors.**  The  statute*'  pro- 
vides that  a  wife  may  effect  insurance  on  her  husband's  life,  and  if 
she  survive,  the  fund  shall  be  paid  to  her  as  her  separate  property, 
free  from  any  claim  of  her  husband's  creditors  or  representatives, 
except  as  to  such  portion  of  the  insurance  as  shall  have  been  pur- 
chased out  of  the  husband's  property  by  annual  premiums  exceed- 
ing five  hundred  dollars.  The  insurance  represented  by  such 
excess  of  premiums  does  not  belong  to  the  husband  in  his  life- 
time and  forms  no  part  of  his  estate  after  his  death.  It  consti- 
tutes a  separate  fund  to  be  devoted  to  the  payment  of  any  defi- 
ciency remaining  after  the  assets  of  the  estate  have  been  applied. 
The  surplus,  if  any,  belongs  to  the  widow.*^  Where  a  life  policy 
is  specifically  bequeathed,  the  executor  owes  no  duty  to  collect  it.*^ 

§  537.  Fire  insurance  policies. —  Such  policies,  on  which  moneys 
had  become  due  by  a  loss  before  the  decedent's  death,  are  assets. 
Where  the  death  occurs  after  insurance,  and  before  a  loss,  the 
executor  or  administrator  should  give  notice  to  the  insurers  to 
make  the  policy  one  for  the  benefit  of  "  the  estate,"  unless  the  prop- 
erty covered  has  clearly  passed  to  particular  persons  as  heirs  or 


44  Bradshaw  v.  Mut.  L.  Ins.  Co.,  187 
K.  Y.  347.  Where  the  policy  is  pay- 
able to  a  certain  beneficiary,  or,  in 
the  event  of  his  prior  decease,  to  the 
estate  of  the  assured,  and  both  the 
assured  and  the  beneficiary  perish  in 
the  same  catastrophe,  the  burden  is 
upon  the  representatives  of  the  as- 
sured to  establish  the  survival  of  the 
latter.  (Dunn  v.  New  Amsterdam 
Casualty  Co.,  63  Misc.  225.) 

45  Cons.  L.  1900,  i;.  19,  §  52  (former 
statutes,  L.  1840,  c.  80;  L.  1858, 
c.  187;  L.  1866,  c.  656;  L.  1870, 
c.  277;  L.  1873,  c.  821;  L.  1896, 
c.  272,  §  22).  In  Kittel  v.  Domeyer 
(175  N.  Y.  205;  67  N.  E.  Rep.  433), 
a  hvisband  died  intestate,  leaving 
debts;  being  insured  in  favor  of  his 
wife  under  policies  issued  before  the 
enactment  of  L.  1806,  c.  272,  §  22, 
providing  that  insurance  purchased  by 
excess  of  premiums  over  $500  annually 
should  be  payable  to  the  creditors  of 
the  husband.  A  creditor  sued  the  wife 
and  administrator  of  the  estate,  and 
the  companies  in  which  deceased  was 
insured,  to  have  his  debt  declared  a 
lien  on  insurance  moneys  purchased  by 
such  excess  of  premiums.  Held,  that 
such  sum  should  be  paid  into  the 
hands  of  the  administrator  of  dece- 
dent, to  be  held  until  it  should  appear 


that  the  assets  were  insufficient  to 
pay  the  debts  of  the  deceased,  when 
such  insurance  moneys  should  be  ap- 
plied in  satisfaction  of  the  claims  of 
creditors.  Decedent  had  a  policy  of 
insurance  upon  his  life  which  made 
the  amount  insured  payable  "  to  the 
said  assured,  his  executors,  adminis- 
trators, or  assigns,  »  *  ♦  for  the 
benefit  of  his  widow,  if  any."  Held, 
that  the  money  belonged  to  the  widow 
and  was  received  by  the  executor  not 
as  assets  of  the  estate  but  as  a  trus- 
tee under  the  policy  for  the  widow, 
and  that  a  Surrogate's  Court  had, 
therefore,  no  jurisdiction  to  make  an 
order  directing  the  executor  to  pay 
such  money  over  to  the  widow.  (Mat- 
ter of  Van  Dermoor,  42  Hun,  326.) 
See  Matter  of  Gordon,  39  St.  Rep. 
909;  15  N.  Y.  Supp.  502.  The  pro- 
ceeds of  a,  policy  payable  to  one  as 
trustee  for  her  children  do  not,  upon 
her  death,  pass  to  her  executors. 
(Matter  of  McAleenan,  53  App.  Div. 
193;  65  N.  Y.  Supp.  907;  aff'd,  165 
N.  Y.  645.) 

46  Matter  of  Thompson,  184  N.  Y. 
36.  The  fund  being  no  part  of  the  es- 
tate, the  surrogate  has  no  Jurisdiction 
to  enforce  a  creditor's  lien  against  it. 
(lb.)     See   Kittel  v.  Domeyer,  supra. 

47  Piatt  V.  Moore,  1  Dem.  191. 
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devisees,  beyond  any  question  of  claim  in  favor  of  others.**  A 
policy  thus  continued  by  the  personal  representative,  as  well  as  one 
taken  out  by  the  deceased,  and  in  terms  payable  to  his  personal 
representative,  or  one  taken  out  in  the  first  instance  by  the  per- 
sonal representative,  will  give  him  a  right  of  action  when  a  loss 
occurs;*^  but  the  question  whether  the  fund  accruing  is  assets  or 
not  will  depend  on  the  character  of  the  property  insured.  If  the 
subject  of  the  insurance  is  real  property  of  the  decedent,  the  pro- 
ceeds of  the  policy  in  the  hands  of  the  representative  are  held,  not 
in  his  capacity  as  such,  but  as  trustee  for  the  heirs  or  devisees.^** 
The  executor  or  the  administrator,  though  he  has  no  title  to  the 
realty  —  and  the  creditors  have  no  lien  thereon  —  nevertheless 
represents  the  creditors;  and  their  interest,  like  that  of  a  mort- 
gagee, is  insurable.®-^ 

§  537a.  Benefit  and  trust  funds —  On  the  same  principle  a  bene- 
ficiary-fund in  a  benefit  association,  to  be  paid  to  the  family  of  a 
member  after  his  death,  does  not  form  part  of  the  assets  of  a 
deceased  member.^^  They  come  within  the  scope  of  the  statutes 
relating  to  the  insurance  of  a  man's  life  for  the  benefit  of  his 
family,  and  hence  moneys  which  the  executors  had  received  there- 
under are  not  assets  in  their  hands,  and  cannot  be  disposed  of  as 
such,  but  should  be  applied  in  accordance  with  the  terms  of  the 
trust,  to  the  exclusion  of  the  claims  of  decedent's  creditors. ^^ 

48  Upon  the  death  of  an  infant  son,  of  the  decedent  constituted  such  insur- 
intestate  and  without  descendants,  his  ance  money  personalty  which  would 
father  is  his  heir,  and  entitled  to  the  pass  to  decedent's  personal  representa- 
proceeds  of  a  policy  upon  the  son's  tives  as  assets.  (Jagger  v.  Bird,  42 
real  estate,  and  of  which  he  cannot  Hun,  423.)  Moneys  received  on  a 
be  deprived  because  the  policy  ran  in  policy  of  fire  insurance  taken  out 
the  son's  name.  (Matter  of  Kane,  38  after  testator's  death,  and  payable  to 
Misc.  276:  77  N.  Y.  Supp.  874.)  his  estate,  are  applicable  to  the  pay- 

49  Lawrence  v.  Niagara  Fire  Ins.  ment  of  testator's  debts.  (Matter  of 
Co..  2  App.  Div.  267;  37  N.  Y.  Supp.  O'Connell,  1  Misc.  50;  22  N.  Y.  Supp. 
811;  aff'd,  134  N.  Y.  752.  914.) 

BO  Matter   of   Kane,   38   Misc.   276 ;  52  Bown  v.  Supreme  Council  of  Cath. 

77    N.    Y.    Supp.    874;    Lawrence    v.  Assn.,  33  Him,  2G3. 

Niagara  F.  Ins.  Co.,  supra.  5»  Matter  of  P.almer,   3   Dem.    129; 

siWvman  v.  Wyman,  26  N.  Y.  253;  Matter   of  Wendell,   3   How.   Pr.    (N. 

Herkimer  v.  Rice,  27  id.  163;  Colburn  S.)  68.    See  Hellenberg  v.  B'nai  Berith, 

V.   Lansing,   46   Barb.   37;    Clinton  v.  94    N.    Y.    580.       The    disposition    of 

Hope   Ins.    Co.,    45    N.   Y.   454.     The  moneys  paid  at  a  decedent's  death  by 

amount  of  a  policy  of  insurance  upon  benefit  associations   of  which  he  was 

property  which  had  been  destroyed  by  a  member,  must  be  determined  entirely 

fire  was,  with   the  assent  of  the  life  by    the    constitution    and   by-laws    of 

tenant  of  such  property,  deposited  in  such    associations,    and    such    moneys 

bank    to   the   credit   of    decedent   and  are  not  assets  of  the  decedent's  estate 

another  who  were  joint  owners  of  the  for  which  his  personal  representatives 

remainder    in    such    real    estate    after  are  chargeable  upon  their  accounting, 

the  life  tenancy.     Held,  that  the  de-  (Matter  of  Brooks,  5  Dem.  326.)     But 

posit  of   such  money  in   the  lifetime  where  an  administratrix  has  received. 


473  Administeation  of  Estate,  Etc.  §  537a. 

In  general,  funds  deposited  by  testator  in  a  savings  bank,  under 
circumstances  which  amount  to  an  irrevocable  trust  for  another, 
belong  to  the  latter,  and  are  no  part  of  such  depositor's  estate,  and 
an  action  will  lie  against  his  executor  in  his  individual  capacity 
to  recover  such  funds  where  it  appears  he  has  drawn  the  same 
from  the  bank."*  Such  a  trust,  however,  is  not  established  by  a 
mere  deposit  in  the  name  of  another,  or  in  the  name  of  the  testator, 
as  trustee;  it  is  tentative,  only,  and  revocable  at  will,  until  the 
depositor  dies  or  completes  the  gift  in  his  lifetime  by  some  une- 
quivocal act  or  declaration,  e.  g.,  delivery  of  the  passbook  or  notice 
to  the  beneficiary.^''  If  the  depositor  dies  before  the  beneficiary 
without  revocation,  the  triist  is  presumed  to  exist  as  to  the  balance 
on  hand,^®  but  if  the  beneficiary  predeceases  the  depositor,  the 
tentative  trust  is  extinguished,  iipso  facto  ^'^ 

such     benefits     from    associations     as  of  joint  deposits,  see  West  v.  McCul- 

funeral  expenses,  tliey  must  be  deemed  lough,    123   App.  Div.    846,   aff'd,    194 

a     reimbursement     of     amounts     pre-  N.  Y.  518;  Matter  of  Seigler,  49  Misc. 

viously    expended    for    that    purpose.  189;   Turnbull  v.  Turnbull,    118  App. 

(lb.)      If  the  moneys  are  payable  to  Div.  449;  Hallenbeck  v.  Hallenbeck,  103 

the  legal  representati res  of  the  mem-  App.  Div.  107;  93  N.  Y.  Supp.  73;  Kelly 

her,   of   course  the   executor   may   re-  v.  Home  Sav.  Bank,  103  App.  Div.  141; 

oeive  them.      ( Sulz  v.  Mutual  Reserve,  92    N.    Y.    Supp.    578.      As    to    prop- 

etc,  Assn.,   145  N.  Y,   563.)  erty    held    by    decedent    for    another, 

54  Anderson    v.    Thomson,    38    Hun,  see  Case  v.  Spencer,  86  App.  Div.  454 ; 

304.    Compare  Terry  v.  Bale,   1  Dem.  83   N.  Y.   Supp.   697;   Moran  v.   Mor- 

452;  Crowe  v.  Brady,  5  Redf.  1;  Seal-  rill,  78  App.  Div.  440;  80  N.  Y.  Supp. 

len  V.  Brooks,  54  App.  Div.  248;   66  120;   aff'd,  177  K  Y.  563;   Matter  of 

N.  Y.  Supp.  591;  Robinson  v.  Appleby,  King,   115  App.  Div.  751;    100  N.  Y. 

69  App.  Div.  509;  75  N.  Y.  Supp.  1;  Supp.    1089;    aff'd,    188    N.    Y.    626. 

aff'd,    173   N.    Y.   626;    Cufic'   v.    Cuff,  As  to  gifts  in  trust  by  the  decedent 

120  App.  Div.  225;  Matter  of  Dwyer,  in  his  lifetime,  see  Morris  v.  Hughes, 

112  App.  Div.  193.     The  declarations  45  Misc.  278;  Morris  v.  Wucher,   115 

of  the  depositor  as  to  his  reasons  for  App.  Div.  278;   100  N.  Y.  Supp.  878; 

making   the   deposit   are  incompetent.  afT'd,  188  N.  Y.  568. 

(Tierney   v.    Fitzpatrick,    195    N.    Y.  55  Matter  of  Totten,  179  N.  Y.  112; 

433.)  Matter  of  U.  S.  Trust  Co.,  117  App. 

For  cases  vi'here  such  a  trust  was  Div.  17S ;  102  N.  Y.  Supp.  271 ;  Lat- 
held  to  have  been  established,  see  tan  v.  Van  Ness,  107  App.  Div.  393 ; 
O'Brien  v.  Williamsburgh  Sav.  Bank,  95  N.  Y.  Supp.  97;  aff'd,  184  N.  Y. 
101  App.  Div.  108;  91  N.  Y.  Supp.  601;  Garvey  v.  Clifford,  114  App.  Div. 
908;  McGuire  v.  Murphy,  107  App.  193;  99  K  Y.  Supp.  555. 
Div.  104;  Rivenburgh  v.  First  Nat.  56  Matter  of  Totten,  supra;  Garvey 
Bank.  103  App.  Div.  64 ;  Jenkins  v.  v.  Clifford,  supra;  Matter  of  Pierce, 
Baker,  77  App.  Div.  509;  78  N.  Y.  132  App.  Div.  465.  Nevertheless  the 
Supp.  1074;  Marsh  v.  Keogh,  82  App.  fund  may  be  reached  by  creditors 
Div.  503;  81  N.  Y.  Supp.  825;  Mat-  where  the  estate  of  the  depositor  is 
ter  of  Cadman,  159  N.  Y.  169 ;  Mat-  insufficient  to  pay  debts,  for  one  can- 
ter of  Collyer,  4  Dem.  24.  Contra,  not  place  his  property  beyond  the 
Matter  of  Smith,  40  Misc.  331;  81  reach  of  creditors  by  such  deposit  any 
N.  Y.  Supp.  1035;  Dickie  v.  Adams,  more  than  by  a  will.  (Beakes  Dairy 
40  Misc.  88;  81  N.  Y.  Supp.  336;  Co.  v.  Berns,  128  App.  Div.  137.) 
Matter  of  Bulwinkle,  107  App.  Div.  57  Matter  of  U.  S.  Trust  Co.,  su- 
331;  95  N.  Y.  Supp.  176;  Matter  of  pra;  Matter  of  Duffy,  127  App.  Div. 
Barefield,   177   N.  Y.   387.     For  cases  74. 
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§  538.  Pension  money —  By  the  pension  laws  of  Congress,"*  an 
accrued  pension  is  declared  not  to  be  considered  as  a  part  of  the 
assets  of  the  pensioner's  estate,  nor  liable  to  be  applied  to  the  pay- 
ment of  his  debts,  but  shall  inure  to  the  sole  benefit  of  the  widow 
and  children.  This  law  of  exemption  is  said  to  be  founded  on 
just  views  of  human  generosity,  and  should  be  liberally  construed 
in  favor  of  the  debtor  and  his  family.®^ 

Hence  pension  moneys  received  by  a  widow,  and  passing  unex- 
changed for  other  property  to  her  executor,  are  not  liable  for  her 
debts,  where  she  leaves  children  under  sixteen  years  of  age.®**  But 
it  is  otherwise,  where  the  pensioner  (decedent)  received  his  pen- 
sion money  in  his  lifetime,  and  invested  it  in  other  property,  or 
deposited  it  in  bank,  taking  a  certificate  of  deposit,  which  he  had 
at  the  time  of  his  death.  Such  money  and  property  received  by  the 
executor  is  assets  applicable  to  the  payment  of  debts.*^ 

§  539.  Damages  by  reason  of  decedent's  death. — Where  the  death 
of  a  decedent  who  left,  him  or  her  surviving,  a  husband,  wife,  or 
next  of  kin,  was  caused  by  the  wrongful  act,  neglect,  or  default 
of  a  natural  person  who,  or  a  corporation  which,  would  have  been 
liable  to  an  action  therefor  if  death  had  not  ensued,  the  executor 
or  administrator  may  maintain  an  action  to  recover  damages  for 
the  same,  which  are  exclusively  for  the  benefit  of  the  decedent's 
husband  or  wife  and  next  of  kin,  and  when  collected  are  to  be 
distributed  by  the  plaintiff  among  them,  as  if  they  were  unbe- 
queathed  assets  left  in  his  hands,  after  payment  of  all  debts  and 
expenses  of  administration.®^ 

58  U.  S.  E.  S.,  §  4718.  Tiidow  had  purchased  land  with  pen- 

59  Wilcox  V.  Hawley,  31  N.  Y.  648;  sion  moneys  due  her  husband. 
Shaw  V.  Davis,  55  Barb.  389 ;  Lock-  ei  Beecher  v.  Barber,  6  Dem.  129 ; 
wood  V.  Younglove,  27  id.  505;  Van  Smith  v.  Blood,  106  App.  Div.  317; 
Beuren  v.  Loper,  29  id.  389.  Moneys  94  N.  Y.  Supp.  667 ;  Matter  of  Liddle, 
awarded  by  the  Alabama  Court  of  35  Misc.  173;  71  N.  Y.  Supp.  474. 
Claims  on  account  of  an  "indirect  62  Co.  Civ.  Proc,  §§  1902,  1903; 
claim"  founded  upon  the  payment  of  Snedeker  v.  Snedeker,  164  N.  Y.  58. 
war  premiums  of  insurance,  being  in  See  Shearman  &  Redfield  on  Negli- 
the  nature  of  a  gratuity  by  the  gov-  genee  (."ith  ed.),  §  134.  The  action 
ernment,  do  not  constitute  assets  may  be  maintained  though  the  de- 
wliich  an  administrator  ia  entitled  to  cedent  and  hia  next  of  kin  were  aliens, 
distribute.  They  belong  to  the  widow  (Tanana  v.  Municipal  Gas  Co.,  88 
and  next  of  kin,  and  are  protected  App.  Div.  251;  84  N.  Y.  Supp.  1053; 
from  the  claim  of  creditors.  (Matter  Alfson  v.  Bush  Co.,  182  N.  Y.  393.) 
of  Cooley,  6  Dem.  77.)  See  Taft  v.  If  the  representative  dies  the  action 
Marsily..  47  Hun,  175.  may   be   revived   in   the  name   of   his 

00  Hodge  V.   Leaning,   2    Dem.    553.  successor.       (Mundt    v.    Glokner,    24 

See   Tyler   v.   Bollard    (31   Misc.   54;  App.  Div.  110;   160  N.  Y.  572.)     See 

64  N.   Y.   Supp.   545;   aff'd,  49   App.  McGahey   v.    Nassau   El.    E.    Co.,    51 

Div.  648;  166  N.  Y.  605),  where  the  App.  Div.  281;  aff'd,  166  N.  Y.  617. 
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The  damages,  therefore,  are  not  assets  for  the  general  purposes 
of  administration.  The  expenses  of  the  action,  funeral  expenses,^^ 
and  the  representative's  commissions  on  the  residue,  are  to  be 
allowed  by  the  surrogate,  upon  notice  given  in  such  a  manner  and 
to  such  persons  as  the  surrogate  deems  proper.** 

§  540.  Property  in  action. —  To  entitle  an  executor  or  adminis- 
trator to  sue  upon  a  contract,  it  is  not  necessary  that  he  should  be 
named  in  it.  If,  by  the  contract,  money  is  payable  to  A.,  or  to  A. 
and  his  assigns,  A.'s  executor  or  administrator  may  sue  for  it. 
His  right  of  action  is  exclusive  also,  and  no  v?ords  introduced  into 
a  contract  or  obligation  can  transfer  to  another  his  exclusive  right 
of  representation.""  In  order  to  vest  a  right  of  action  in  one 
named  as  executor  in  a  will,  it  is  essential,  under  our  statutes,  that 
he  should  qualify.®® 

§  541.  Survival  of  rights  of  action  on  contract —  The  general 
rule  is  that,  with  respect  to  such  personal  actions  as  are  founded 
upon  any  obligation,  contract,  debt,  covenant,  or  other  duty,  the 
right  of  action,  on  which  the  testator  or  intestate  might  have  sued 
in  his  lifetime  (with  certain  exceptions  hereafter  stated),  survives 
his  death,  and  is  transmitted  to  his  executor  or  administrator, 
whether  the  breach  occurred  in  the  lifetime,  or  after  the  death,  of 
the  decedent.®'' 

63  Matter  of  McDermott,  49  Misc.  tives  to  take  out  letters  of  adminis- 
402.  tration  on  her  estate,  to  enable  them 

64  Co.  Civ.  Proc,  §  1903 ;  Matter  to  institute  suits  for  the  recovery  of 
of  McDonald,  51  Misc.  318.  Aa  to  such  assets.  But  they  may  institute 
what  "  expenses  of  the  action "  may  suits  in  their  character  of  personal 
be  allowed,  see  Matter  of  Snedeker,  representatives  of  the  husband,  stat- 
95  App.  Div.  149 ;  88  N.  Y.  Supp.  847.  ing  that  he  survived  his  wife.   (Roose- 

65  Dicey  on  Parties,  207.  velt  v.  Ellithorp,  10  Paige,  415;  Loek- 

66  At  common  law,  an  executor  wood  v.  Stockholm,  11  id.  87.) 
might  sue  before  probate;  but,  by  2  67  Holbrook  v.  White,  13  Wend.  591; 
R.  S.  71,  §  16  (now  Co.  Civ.  Proc,  Robinson  v.  Thomas,  123  App.  Div. 
§  2613),  he  is  prohibited  from  inter-  411;  Homans  v.  N.  Y.  Life  Ins.  Co., 
fering  with  the  estate,  before  letters  55  Misc.  574.  See  Cons.  L.  1909,  c. 
granted,  further  than  necessary  for  18,  §  116.  Thus,  an  administrator 
its  preservation,  and  to  pay  funeral  may  have  an  action  in  his  own  name 
charges;  and  a  plea  in  bar  that  he  for  an  injury  to  personal  property, 
was  not  executor  at  the  commence-  intermediate  the  granting  of  letters 
ment  of  the  action  is  good.  (Thomas  and  the  death  of  the  intestate.  His 
V.  Cameron,  16  Wend.  579;  Varick  v.  title  takes  effect  by  relation.  (Valen- 
Bodine,  3  Hill,  444.)  See  Flinn  v.  tine  v.  Jackson,  9  Wend.  302;  Bab- 
Chase,  4  Den.  85 ;  Matter  of  Flandrow,  cock  v.  Booth,  2  Hill,  181.)  The 
28  Hun,  279;  ante,  §§  130,  131.  But  administrator  has  a  right  to  recover 
where  a  wife  dies  intestate,  and  the  the  purchase  money  due  on  a  contract 
husband  afterward  dies,  leaving  her  for  the  sale  of  land,  made  by  the 
assets  which  belonged  to  him  as  her  intestate  in  his  lifetime,  and  may, 
survivor,  unadministered,  it  is  not  it  seems,  extend  the  time  of  payment, 
necessary  for  his  personal  representa-  (Schroeppel  v.  Hooper,  40  Barb.  425; 
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In  respect  to  rights  arising  out  of  real  property,  and  proceed- 
ings relating  thereto,  they  survive  to  the  heir  or  the  devisee ;  such 
as  causes  of  action,  in  favor  of  the  decedent,  for  veaste  of  real 
property;®^  or  for  injuries  to  it  in  the  decedent's  lifetime;®*  causes 
of  action  against  the  decedent,  for  specific  performance  of  a  con- 
tract to  convey  real  property;™  rights  existing  in  favor  of  the 
decedent,  to  redeem  real  property  from  sale  by  virtue  of  an 
executionJ^ 

§  542.    Contracts  which  do  not  survive Contracts  which,  by 

their  terms,  are  expressly  limited  to  the  lifetime  of  the  deceased, 
or  which,  as  matter  of  law,  are  determinable  by  the  death  of  either 
party,  do  not  survive,  and  no  action  can  be  maintained  by  or 
against  the  representative,  for  any  alleged  breach  occurring  after 
his  death,  though  it  may  for  breaches  before  death. ^^  Contracts 
determinable  by  death,  as  a  matter  of  law,  are  such  as  are  obvi- 
ously founded  upon  personal  considerations  —  i.  e.,  made  with 
reference  to  the  personal  qualities  of  the  parties  —  such  as  an 
agreement  to  write  a  book,  paint  a  picture,  and  contracts  of 
apprenticeship  and  agency.^^ 

So,  too,  covenants  which  both  run  with  the  land  and  descend  to 
the  heir  or  devisee  - —  i.  e.,  covenants  which  affect  the  freehold, — 
go  to  the  heir,  not  only  where  he  is  not  named,  but  also  where  the 
covenant  is  made  with  the  covenantee  and  his  executor.  The  heir 
is  clearly  the  only  person  to  sue  for  any  breach  of  such  covenant, 
after  the  death  of  the  deceased.  Eor  breaches  committed  during 
the  lifetime  of  the  deceased,  the  rule  seems  to  be  that  if  there  has 
been  a  formal  breach  of  such  covenants  during  the  ancestor's  life- 
time, but  the  substantial  damage  has  accrued  after  his  death,  the 


Smith  V.  Gage,  41  id.  60.)  But  the  be  purely  personal,  the  death  of  the 
interest  of  a  purchaser  in  an  exec-  covenantor,  after  breach,  does  not  ex- 
utory  contract  of  sale  of  land  does  tinguisli  the  cause  of  action  (Mott 
not  pass  to  his  executor.  (Griffith  v.  v.  Mott,  11  Barb.  127).  And  so,  as 
Beecher,  10  Barb.  432.)  The  personal  to  a  mortgage  interest  before  fore- 
representative  may  sue  on  a  demand  closure.  (Demarest  v.  Wynkoop,  2 
against  a  cotenant  in  common  of  the  .Johns.  Ch.  461.) 
decedent,  for  his  share  of  rents  and  8S  Co.  Civ.  Proc,  §  1652. 
profits.  ( Hannon  v.  Osborn,  4  Paige,  ^  See  Eeilly  v.  Erie  R.  Co.,  63  App. 
336.)      Among    the    choses    in    action  Div.  415. 

which  thus  go  to  the  personal  repre-  '"'  See  Co.  Civ.  Proc,  §  2346. 

sentatives,  is  a  cause  of  action  for  a  '?i  Co.  Civ.  Proc,  §  1447. 

breach  of   a  covenant  of   seizin    (Mc-  T2  See    Stubbs   v.   Holywell    R.    Co., 

Kinstry  v.  Benson,  3  Johns.  Cas.  [2d  L.  R.,  2   Exeh.  311. 

ed.]  562),  and  of  a  covenant  for  title,  73  As  to  a  contract  to  build  a  house, 

if   broken  in  the   lifetime  of   the  de-  see  Quick  v.  Ludborrow,  3  Bulst.  30; 

cedent     (Beddoe    v.     Wadsworth,     21  2  Wms.  on  Exrs.  (6th  Am.  ed.)    1593, 

Wend.  120)  ;   and  though  a  covenant  note. 
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real,  and  not  the  personal  representative  is  the  proper  plaintiff  in 
an  action  on  the  covenant.^* 

On  the  other  hand,  if  the  breach,  though  committed  in  the  life- 
time of  the  covenantee,  has  caused  any  damage  to  the  personal 
estate,  the  personal  representative  may  sue.''^^  So,  too,  a  covenant 
which  does  not  run  with  the  land  —  e.  g.,  a  covenant  in  a  lease 
not  to  cut  down  trees  (the  trees  being  excepted  from  the  demise) — • 
may  be  sued  on  by  the  personal  representative. 

§  543.  Wrongs  to  the  property  of  decedent —  If  a  breach  of  con- 
tract affects  the  personal  estate  of  the  deceased,  the  representative 
■can  sue  for  the  consequential  damages.  Eor  example,  an  executor 
or  administrator  may  maintain  an  action  against  the  attorney  of 
the  deceased,  for  negligence  in  investigating  a  title  to  lands,  in 
consequence  of  which  the  deceased  took  an  insuiHcient  title.'^® 

It  is  said  that  perhaps  an  action  might  be  brought  even  for  a 
breach  of  promise  of  marriage,  if  the  representative  could  allege 
injury  to  the  deceased's  personal  estate  as  a  consequence  of  the 
breach  of  promise.^^ 

The  statute  provides  that  executors  and  administrators  shall 
have  actions  of  trespass  against  any  person  who  shall  have  wasted, 
destroyed,  taken  or  carried  away,  or  converted  to  his  own  use,  the 
goods  of  their  testator  or  intestate  in  his  lifetime.  They  may 
also  maintain  actions  for  trespass  committed  on  the  real  estate  of 
the  decedent,  in  his  lifetime. ^^ 

It  is  also  provided  that  for  wrongs  done  to  the  property,  rights 
'Or  interests  of  another,  for  which  an  action  might  be  maintained 
against  the  wrong-doer,  such  action  may  be  brought  by  the  person 
injured,  or  after  his  death,  by  his  executors  or  administrators, 
against  such  wrong-doer,  and  after  his  death  against  his  executors 
or  administrators,  in  the  same  manner  and  with  the  like  effect  in 
all  respects,  as  actions  founded  upon  contracts.''* 

Another  statute  declares  that  any  person,  or  his  personal  repre- 
sentatives shall  have  actions  of  trespass  against  the  executor  or 
administrator  of  any  testator  or  intestate,  who  in  his  lifetime  shall 
have  wasted,  destroyed,  taken  or  carried  away,  or  converted  to  his 

74  Dicey  on  Parties,  211.  77  Dicey  on  Parties,  209.    See  Cham- 

75  Raymond  v.  Fitch,  2  C,  M.  &  E.  berlain  v.  Williamson,  2  Maule  &  S. 
588.  Compare  Eicketts  v.  Weaver,  12  408;  Beckham  v.  Drake,  8  Mees.  & 
Mees.  &  W.  718.  W.    846.      But    compare    Larocque   v. 

78  Knights   V.    Quarles,    2    B.    &    B.  Conheim,  42   Misc.    613. 

104.    See  Fried  v.  N.  Y.  C.  E.  R.  Co.,  78  Cons.  L.   1909,  c.   18,   §   118. 

1   Sheldon,   1,   for  a  review  of  rights  7ft  Cons.  L.  1909,  c.  18,  §  120  (added 

of  action  under  the  statute  which  do  by  L.  1909,  c.  240,  §   16). 
and   do   not    survive,    and    go   to   the 
pxecutor  and  administrator. 
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own  use,  the  goods  or  chattels  of  any  such  person,  or  committed 
any  trespass  on  the  real  estate  of  any  such  person.^"  But  an 
executor  of  an  executor  has  no  authority  to  commence  or  maintain 
any  action  or  proceeding  relating  to  the  estate,  effects  or  rights  of 
the  testator  of  the  first  executor,  or  to  take  any  charge  or  control 
thereof,  as  such  executor.*^ 

§  544.  Injuries  to  person  of  deceased. —  The  general  rule  is,  that, 
with  some  exceptions,  an  action  for  a  personal  wrong,  i.  e.,  for 
injuries  to  the  person,  feelings,  or  reputation  of  the  deceased,  dies 
with  the  person.  Actions  for  slander,  for  libel,  and  actions  of 
assault  and  battery,  or  false  imprisonment,  actions  for  injuries 
to  the  person  of  the  plaintiff,  or  to  the  person  of  the  testator  or 
intestate  of  any  executor  or  administrator,  do  not  survive;  and 
the  same  rule  is  applied  to  actions  for  breach  of  promise  of  mar- 
riage.^^  Exceptions  to  the  rule  of  the  nonsurvival  of  actions  for 
personal  injuries  are  made  in  the  case  of  injuries,  causing  death, 
occasioned  by  wrongful  act,  neglect,  or  default,  in  which  instance 
damages  may  be  recovered  for  the  benefit  of  the  surviving  hus- 
band, wife,  or  next  of  kin.®^ 

§  545.  Suits  to  disaffirm  wrongful  acts  of  deceased. —  Authority 
is  given  by  statute  to  any  executor,  administrator,  receiver, 
assignee,  or  other  trustee  of  an  estate,  or  of  the  property  and 
effects  of  an  insolvent  estate,  corporation,  association,  partnership, 
or  individual,  to  disaffirm,  for  the  benefit  of  creditors  or  others 
interested  in  the  estate,  and  treat  as  void,  and  resist,  all  acts  done, 
transfers  and  agreements  made,  in  fraud  of  the  rights  of  any 
creditor,  including  themselves,  and  others  interested  in  the 
estate  ;**  and  the  executors  of  a  fraudulent  vendor  may  resist  an 
attempt  by  the  fraudulent  vendee  to  recover  either  the  possession 
or  the  value  of  the  property  fraudulently  disposed  of;  and  they 
may  defeat  a  recovery,  if  they  can  establish  satisfactorily  the 
fraudulency  of  the  transaction.*^  The  executor  or  administrator, 
as  the  case  may  be,  represents  the  decedent's  creditors  as  well  as 
his  estate.**^ 

80  Cong.  L.  1909,  c.  18,  §  119.  c.  45,  §  19   (former  statutes,  L.   1858, 

SI  Cons.  L.  1909,  c.  18,  §  121  (added  c.   314,   §    1,   as   amended  L.   1889,   c. 

by  L.  1909,  c.  240,  §  16).  487;  L.  1894,  c.  710;  L.  1896,  o.  547, 

82  Wade    V.    Kalbfleisch,    58    N.    Y.  §  232;  L.  1897,  c.  417,  §  7).     See  22 

282;   16  Abb.    (X.  S.)    104;   Larocque  Abb.   N.   C.  327,  note.      It   is   no   de- 

V.  Conheim,  42  Misc.  613.     See  Price  fense    that   the    plaintiff   participated 

V.  Price,  75   N.  Y.  244.  in  the  fraud.     (Huyler  v.  Dolson,  101 

S3  Co.  Civ.  Proc,  §  1902.  See  Shear-  App.  Div.  83;  91  N.  Y.  Supp.  794.) 
man  &  Redfield  on  Neg.  (5th  ed.)  85  Brvant  v.  Bryant,  2  Eobt.  612. 
§  124  et  seq.,  and  L.  1909,  c.  240,  §  16.        ssHangen  v.   Hachemeister,   114  N. 

84  Cons.  L.   1909,  c.  52,  §  268;  Id.,  Y.  566.     See  §  516,  ante. 
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He  may  sue  to  set  aside  decedent's  transfer  both  on  the  ground 
of  fraud  on  creditors,  and  of  undue  influence,  and  may  prove  both 
grounds.*'''  He  is  chargeable  as  for  a  breach  of  trust  for  a  culpable 
neglect  to  institute  any  action  or  proceeding  necessary  to  recover 
assets  fraudulently  disposed  of  by  his  decedent.^" 

The  right  of  an  executor  or  administrator  to  assail  an  assign- 
ment, made  by  the  decedent,  in  his  lifetime,  in  fraud  of  his  cred- 
itors, is  not  exclusive.  If  the  executor  collude  v?ith  the  assignee, 
and  refuses  to  do  so,^®  or  even  in  the  absence  of  such  collusion  or 
refusal,  a  creditor  may,  by  action  against  the  personal  representa- 
tive®" and  assignee,  have  the  assignment  set  aside,  and  the  prop- 
erty applied  as  assets,®-^  and  it  is  not  necessary  in  such  an  action 
that  the  plaintiff  should  be  a  judgment  creditor ;  he  stands  simply 
as  trustee  in  place  of  the  administrator.®^ 

It  is  further  provided  that  every  person  who  shall,  in  fraud  of 
the  rights  of  creditors  and  others,  have  received,  or  in  any  manner 
interfered  v?ith,  real  or  personal  property  of  the  deceased,  etc., 
shall  be  liable  in  the  proper  action  to  the  executors,  administra- 
tors, or  other  trustee  of  such  estate,  for  the  same  or  for  the  value 
of  the  property  taken,  and  the  damages  caused  thereby.®^ 

§  545a.  Performance  of  decedent's  contract  of  sale The  stat- 
ute®* aiTthorizes  the  representatives  of  a  person  who,  in  his  life- 
time, had  contracted  to  convey  the  legal  title  to  his  lands,  to  exe- 

87  Lore  V.  Dierkes,  51  N.  Y.  Super.  92  Cons.  L.  1909,  c.  52,  §  268;  Id., 
(J.  &  S.)  144;  16  Abb.  N.  C.  47;  c.  45,  §  19;  Harvey  v.  McDonnell,  113 
Rousseau  v.  Bleau,  29  St.  Kep.  334;  N.  Y.  526;  Matter  of  Bunting,  98 
8  N.  Y.  Supp.  823;  McCormick  v.  St.  App.  Div.  122;  90  N.  Y.  Supp.  786. 
Joseph's  Home,  26  Misc.  36.  The   sole   heir   and   next   of   kin  of   a 

88  Matter  of  Cornell,  HON.  Y.  351.  decedent  who  alleges  that  she  has 
This  was  a  proceeding  to  hold  an  as-  brought  an  action  to  determine  the 
signee  for  the  benefit  of  creditors,  validity  of  the  probate  of  an  alleged 
under  the  statute  of  1858,  supra,  and  will  of  the  decedent,  under  which  it 
is  of  course  entirely  applicable  to  the  seems  she  obtained  no  interest  or 
case  of  an  executor  or  administrator,  property,  has  no  standing,  before  the 
S.  p.,  Matter  of  Dean,  86  id.  399;  instrument  is  set  aside,  to  maintain 
Matter  of  Cohn,  78  id.  248 ;  Lichten-  an  action  to  set  aside  a  transfer  made 
berg  V.  Herdtfelder,  103  id.  302 ;  Ball  by  the  decedent  in  her  lifetime,  for 
V.  Slaften,  98  Id.  622;  Southard  v.  fraud.  (Hagen  v.  Ward,  58  App.  Div. 
Benner,  72  id.  424;   Matter  of  Hurt,  258;  68  N.  Y.  Supp.  1003.) 

60  Hun,  516.  93  Cons.  L.  1909,  u.  52,   §  268;    Id., 

89  Bate  V.  Graham,  11  N.  Y.  237;  c.  45,  §  19  (former  statutes,  L.  1858, 
Dewey  v.  Moyer,  72  id.  70;  Guibcrt  v.  c.  314,  §  2 ;  L.  1897,  c.  417,  §  7)  ; 
Saunders,  10  St.  Kep.  43;  Harvey  v.  McKnight  v.  Morgan,  2  Barb.  171; 
McDonnell,  113  N.  Y.  526.  Truesdell  v.  Bourke,  80  Hun,  55;   29 

90  The  action  will  not  fail  because  N.  Y.  Supp.  849 ;  rev'd,  on  other 
there  is  no  representative.     (Johnston  points,  145  N.  Y.  612. 

V.  Gundberg,  113  App.  Div.  228.)  94  Co.  Civ.  Proc,  §  2801a  (added  by 

91  Cons.  L.  1909,  c.  52,  §  268;  Id.,  L.  1908,  c.  502).  The  representative 
c.  45,  §   19.  may  accept  from  the  claimant  a  de- 
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cute  and  deliver  a  deed  thereof  in  performance  of  such  contract. 
Upon  the  request*'  of  the  person  with  whom  the  contract  of  sale 
was  made,  or  his  successors  in  interest,  the  executor  or  adminis- 
trator may,  in  his  discretion,  apply  to  the  surrogate  from  whose 
court  his  letters  were  issued,  for  leave  to  execute  a  deed  of  such 
lands  to  the  person  entitled  thereto  upon  such  terms  as  the  court 
may  prescribe.  Such  application  must  be  by  verified  petition, 
setting  forth  the  same  facts  as  are  required  to  be  contained  in  the 
claimant's  notice,  together  with  such  other  facts  as  may  have 
come  to  the  representative's  knowledge,  the  names  of  the  decedent's 
heirs,  devisees,  and  surviving  husband  or  wife,  if  any,  and  of  all 
persons  claiming  under  them.  Upon  the  return  of  the  citation*® 
to  be  issued  upon  such  petition,  and  after  hearing  the  proofs,  the 
surrogate  shall  make  such  order  as  justice  requires.  If  it  appears 
that  the  enforcement  of  such  contract  at  law  would  be  subject  to 
a  valid  defense,  the  petition  must  be  dismissed ;  otherwise  an  order 
shall  be  made  directing  such  conveyance  upon  performance  of  the 
conditions  of  purchase  by  the  vendee.  The  conveyance  when 
made  is  binding  upon  all  persons  in  interest  who  were  duly  cited, 
and  is  deemed  a  complete  fulfillment  of  the  contract ;  but  a  dis- 
missal of  the  petition  does  not  prejudice  the  right  of  the  vendee 
to  a  civil  action  for  the  specific  performance  of  the  contract,  nor 
to  any  other  remedy  at  law  or  in  equity.*^ 

posit   of   money   to   secure   the  estate  trustees    to    compel    the    specific    per- 

for    any    costs    and   expenses    of    the  formance    of    testator's    contract    to 

application;    such    money    to    be    re-  sell  lands,  the  widow  and  heirs  should 

tained  to  the  extent  of  any  costs  or  not    be    brought    in     as     defendants, 

expenses  thus  paid  or  incurred  only  in  where    the    will    gave    the    income    of 

the  event   that  the   claimant  neglects  the   property  to  the  testator's  widow 

unreasonably    to    tender    performance  and    daughter    for    the    former's    life, 

of  his  part  of  the  contract,  or  to  be  at  her  death  the  property  to  be  sold 

ready    and   willing   to   perform   when  and  the   proceeds   divided   among  the 

requested,   pursuant   to   the   order,   if  testator's  children,  if  with  her  consent 

any,  to  be  entered.     (lb.)  the  trustees  are  prepared  to  give  title 

85  The  request  is  in  the  form  of  a  to  the  widow's  dower, 
written  notice  subscribed  by  the  97  The  order  directing  a  conveyance 
claimant,  and  containing  particulars  may  be  enforced  by  contempt  proceed- 
as  to  the  date  of  the  contract,  the  ings  in  the  manner  provided  for  by 
amount  of  the  purchase  price,  the  section  2,'555,  provided  it  is  shown 
time  or  times  when  installments  that  the  vendee  tendered  performance 
thereof  were  or  will  become  due  and  of  the  contract,  or  was  ready  and  able 
payable,  the  sum,  if  any,  admitted  to  perform  when  requested,  within  a 
to  be  still  due  or  unpaid  thereon,  a  reasonable  time  after  the  order  was 
description  of  the  lands  in  question,  entered.  Costs  and  disbursements  may 
and  a  statement  of  any  other  condi-  be  allowed,  payable  out  of  the  estate, 
tions  applying  to  the  vendee.     (lb.)  in  the  sums  specified  in  section  2561. 

96  See  Hald  v.  Claffy,  131  App.  Div.  (lb.) 
251,  holding  that  in  an  action  against 
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§  546. 


TITLE  SECOND. 

FUNEEAL    CHARGES    AND    EXPENSES    OF    ADMINISTEATIOIT. 


ARTICLE  FIEST. 


FUNERAL    CHARGES. 


§  546.  Liability  for  funeral  charges —  The  expenses  of  the  suit- 
able interment  of  decedent's  remains  have  priority  over  every 
other  claim  against  the  estate ;  indeed,  the  statute  provides  that  the 
representative  shall  not  be  allowed  for  the  payment  of  any  debt  or 
claim,  upon  his  accounting,  until  the  funeral  charges  are  paid.®* 
The  immediate  duty  of  burying  the  body  rests  upon  the  husband 
or  the  wife,®®  or  other  relative  of  the  decedent,  or  may  rest  upon 
a  stranger  under  whose  roof  the  death  occurred.-^  He  cannot 
keep  the  body  unburied,  or,  by  exposing  it  to  violation,  offend  the 
feelings  or  endanger  the  health  of  the  living. 

By  whomsoever  the  duty  is  performed,  the  estate  of  the  deceased 
is  ultimately  liable  to  defray  the  necessary  reasonable  expenses 
of  the  burial.  It  is  analogous  to  the  duty  and  obligation  of  a 
father,  to  furnish  necessaries  to  a  child,  and  of  a  husband  to  a 


8SCo.  Civ.  Proc,  §  2729,  subd.  3. 
An  executor  is  not  entitled  to  be  al- 
lowed for  interest  on  the  bill  of  the 
undertaker,  forming  part  of  the 
funeral  expenses  of  the  decedent,  when 
he  has  received  moneys  and  paid  them 
out  for  other  debts  of  the  estate  and 
legacies.  (Matter  of  Woods^  55  Misc. 
181.) 

»9  A  husband,  upon  the  settlement  of 
his  accounts  as  administrator  of  the 
estate  of  his  deceased  wife,  should  be 
allowed  out  of  her  estate  for  her  neces- 
sary and  proper  funeral  expenses  paid 
by  him.  The  fact  that  it  is  the  duty 
of  the  husband  to  bury  his  deceased 
wife,  does  not  exempt  her  separate 
estate  from  the  ultimate  charge.  (Mc- 
Cue  V.  Garvey,  14  Hun,  562;  Free- 
man V.  Coit,  27  id.  450;  Kessler  v. 
Hessen,  19  Abb.  N.  C.  86.)  See  Jack- 
son V.  Westerfield,  61  How.  Pr.  399; 
Van  Orden  v.  Krause,  89  Hun,  1;  34 
N.  Y.  Supp.  1004;  Ferretti  v.  Pru- 
dential Ins.  Co.,  49  Misc.  489.  In  Zapp 
V.  Miller  (3  Dem.  266),  the  will  gave 
to  testator's  widow  the  income  of  all 
his  estate,  "  after  deducting  taxes,  as- 

31 


sessments,  interest  on  mortgages,  if 
any,  and  other  charges  and  expenses, 
for  and  during  her  natural  life." 
Held,  that  disbursements  for  funeral 
expenses,  transportation  of  decedent's 
remains,  and  services  of  his  attending 
physician,  were  chargeable  to  the  cor- 
pus of  the  estate,  and  not  to  income. 
Under  a  trust  deed  for  the  grantor 
for  life,  remainder  over,  the  funeral 
expenses  of  the  grantor  should  be  paid 
out  of  accrued  income  and  personalty 
before  using  the  principal  of  the  trust. 
(Matter  of  Yates,  27  Misc.  395;  58 
N.  Y.  Supp.  868.) 

1  Kegina  v.  Stewart,  12  Ad.  &  E. 
773.  For  a  full  collection  of  authori- 
ties upon  the  question  of  the  rights 
of  the  heir,  next  of  kin,  and  widow, 
respectively,  to  designate  the  place  of 
burial,  and  the  control  of  it,  with  the 
monuments,  see  Matter  of  Beekman 
Street,  4  Bradf.  503;  and  also  the 
note  of  Mr.  Moak  to  Be  Bettison,  L.  R. 
4  Ad.  &  Ecc.  294;  12  Moak,  656; 
and  Snyder  v.  Snyder,  60  How.  Pr. 
368. 
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wife,  from  which  the  law  implies  a  promise  to  pay  him  who  does 
what  the  father  or  the  husband,  in  that  respect,  omits  to  do.^ 

It  is  not  usual,  and,  in  most  cases,  it  is  not  possible,  for  letters,, 
either  testamentary  or  of  administration  upon  the  estate,  to  be 
applied  for  and  granted  before  the  funeral  of  the  decedent,  so  that 
the  executor  or  administrator,  as  such,  is  very  rarely  called  upon 
to  superintend  the  funeral  ceremony  or  direct  the  necessary 
expenditure  of  money.  The  authority  of  a  person  named  as 
executor  in  the  will,  to  pay  the  funeral  charges  of  his  testator, 
before  the  grant  of  letters  to  him,  is  expressly  recognized  by  the 
statutes;*  and  the  rule  at  common  law  has  long  been  settled,  that 
the  executor  or  administrator  must  bury  the  decedent  in  a  manner 
suitable  to  the  estate  he  left  behind  him.*  The  reason  of  the  rule 
is  as  applicable  in  the  case  of  an  administrator  as  an  executor.^' 

It  seems  to  be  settled  that  the  reasonable  and  necessary  expenses 
of  interring  the  dead  body  of  a  decedent  are  a  charge  against  his 
estate,  though  not  strictly  a  debt  due  from  him;  so  that  his  per- 
sonal representative  may  be  sued,  as  such,  for  their  recovery.® 

An  executor  or  administrator  who  gives  orders  for  the  funeral, 
or  ratifies  or  adopts  the  acts  of  another  who  gives  such  orders,  is 
also  liable  personally  f  and,  where  he  has  assets,  he  is  individually 
liable,  though  he  has  neither  given  nor  adopted  any  directions  for 

2  Per  Folger,  J.,  in  Patterson  v.  574;  Dalrymple  v.  Arnold,  21  Hun, 
Patterson,  59  N.  Y.  574.  In  this  case  110;  Laird  v.  Arnold,  25  id.  4;  Riley 
it  was  held  that  funeral  expenses  were  v.  Waller,  22  Misc.  63 ;  48  N.  Y.  Supp. 
not  to  be  treated  as  a  debt  of  the  es-  535 ;  Patterson  v.  Buchanan,  40  App. 
tate  but  as  «■  charge  upon  the  same,  Div.  493;  58  N.  Y.  Supp.  179;  Mc- 
of  the  same  nature  and  character  as  CuUough  v.  McCready,  52  Misc.  542. 
necessary  administrative  expenses,  and  But  in  the  absence  of  fraud  or  in- 
entitled  to  a  preference  as  such,  solvency  the  distribution  of  a  trust 
See  Matter  of  Laird  v.  Arnold,  42  fund  should  not  be  enjoined,  pending 
Hun,  136;  Dalrymple  v.  Arnold,  21  an  action  upon  a  claim  for  funeral 
id.  110;  Laird  v.  Arnold,  25  id.  4;  expenses.  (Van  Orden  v.  Ledmth,  44 
Huhna  v.  Theller,  35  Misc.  296;  71  App.  Div.  580;  60  N.  Y.  Supp.  802.) 
N.  Y.  Supp.  752.  A  life  tenant,  on  ac-  A  judgment  against  the  representative 
counting  to  the  remainderman,  may  for  the  expenses  of  the  funeral  may 
charge  the  trust  fund  with  testator's  be  enforced  against  a  fund  in  his 
funeral  expenses,  and  the  cost  of  a  hands  arising  from  an  action  under 
burial  plot  and  of  a  monument  paid  Co.  Civ.  Proc,  §  1902,  for  negligently 
for  by  him,  where  such  expenditures  causing  decedent's  death.  (Matter  of 
are  reasonable,  and  the  remainderman  McDermott,  49  Misc.  402.) 
assented  to  the  expenditure.  (Young  7  Ferrin  v.  Myrick,  41  N.  Y.  315; 
V.  Young,  2  Misc.  381;  21  N.  Y.  Murphv  v.  Naughton,  68  Hun,  424; 
Supp.  1008.)  23  N.  "Y.   Supp.   52;   Tracy  v.    Frost, 

3  2  R.  S.  71,  §  16;  now  incorporated  32  St.  Rep.  907;  Matter  of  Schulz.  26 
in  Co.  Civ.  Proc;  §  2613.  Misc.  688;  57  N.  Y.  Supp.  952.     See 

*  2  Blackst.  Comm.  508.  Congregation,  etc.  v.  Sindrock,  15  App. 

5  Rappelyea  v.  Russell,  1  Daly,  214.    Div.   82. 
8  Patterson  v.  Patterson,  59  N.  Y. 


483 


Administeation  OS  Estate,  Etc. 


the  funeral,  upon  an  implied  contract  for  the  expenses  of  the  suit- 
able interment  of  the  decedent.^ 

But  where  a  third  person,  e.  g.,  the  mother  of  the  deceased, 
officiously,  in  the  presence  of  the  husband  of  deceased,  assumed 
entire  control  of  the  funeral  arrangements  and  sent  for  the  under- 
taker, telling  him  to  spare  no  expense,  it  was  held  that  she  became 
personally  liable  to  the  undertaker  for  the  funeral  expenses,  and 
that  both  the  husband  and  the  estate  were  relieved  from  the  obliga- 
tion otherwise  imposed  on  them  by  law.^ 

§  547.   Proceedings  to   compel   payment   of  funeral   expenses. — 

Eormerly,  one  having  a  claim  for  funeral  expenses  was  not  con- 
sidered a  creditor  of  the  estate,  and  could  not  enforce  payment  in 
the  Surrogate's  Court.^"  But  the  former  distinction  no  longer 
obtains,-^^  and  he  now  is  given  a  remedy  for  the  collection  of  his 
claim  against  the  representative  directly.  The  statute  provides^^ 
that  every  executor  or  administrator  shall  pay,  out  of  the  first 
moneys  received,  the  reasonable  funeral  expenses  of  decedent,  and 

funeral  expenses  having  been  paid  by 
the  executor.  (Hewett  v.  Bronson,  5 
Daly,  1.)  S.  p.,  Hoffman  v.  Kanze, 
7  Misc.  237;  27  N.  Y.  Supp.  260. 
In  Euggiero  v.  Tufanl  (54  Misc.  497), 
where  the  funeral  arrangement  had 
been  ordered  by  the  father  of  dece- 
dent, the  fact  that  a  certain  sum  was 
allowed  by  the  surrogate,  and  paid 
by  the  estate,  did  not  preclude  the 
undertaker  from  recovering  the  bal- 
ance of  his  bill  from  the  father.  Com- 
pare Matter  of  Stadtmuller,  110  App. 
Div.  76. 

10  Matter  of  Schulz,  26  Misc.  688; 
57  N.  Y.  Supp.  952.  Thus  he  could 
not  petition  for  the  sale  of  decedent's 
land  to  pay  the  claim.  (Matter  of 
Corwin,  10  Misc.  196;  31  N.  Y.  Supp. 
426.)      See  §  849,  post. 

11  Co.  Civ.  Proc,  §  2514,  subd.  3, 
as  amended  1900.  Nevertheless,  a 
claim  for  funeral  expenses  is  not  re- 
garded as  a  debt  due  from  the  de- 
cedent, but  rather  as  a  charge  against 
his  estate.  (Genet  v.  Willock,  93 
App.  Div.  588.) 

12  Co.  Civ.  Proc,  §  2729,  subd.  3 
(added  1901).  In  Matter  of  Kip  (70 
App.  Div.  567;  75  N.  Y.  Supp.  589), 
it  was  held  that  the  practice  regu- 
lated by  this  section  applies  to  the 
collection  of  funeral  expenses,  though 
incurred  prior  to  the  enactment 
thereof.      It  did  not  appear  in  that  case 


8  Rappelyea  V.  Russell,  1  Daly,  214; 
Kittle  v.  Huntley,  67  Hun,  617;  22 
N.  Y.  Supp.  519;  Benedict  v.  Fergu- 
son, 15  App.  Div.  96;  44  N.  Y.  Supp. 
307.  Upon  the  death  of  a  legatee,  a 
child  of  testator,  the  executor,  with- 
out waiting  for  the  appointment  of 
an  administrator  of  the  estate  of  said 
legatee,  who  should  be  authorized  to 
receive  the  same,  paid  out  of  testa- 
tor's estate  the  necessary  funeral  ex- 
penses of  the  legatee.  Held,  that 
while  the  executor  had  no  legal  right 
to  make  such  payment,  yet  as  strict 
legal  rules  are  not  inflexible  as  to 
such  expenditures,  equitable  considera- 
tions should  be  applied  to  the  case, 
and  such  payment  allowed.  (Matter 
of  Butler,   1  Connoly,  58.) 

9Quin  v.  Hill,  4  Dem.  69;  s.  c.  as 
Matter  of  Hill,  17  Abb.  N.  C.  273. 
In  Lucas  v.  Hessen  (17  Abb.  N.  0. 
271),  the  husband  of  the  deceased 
ordered  the  necessaries  of  the  funeral, 
and  paid  the  undertaker  a  part  of  his 
bill,  and  suffered  a  judgment  for  the 
balance.  Held,  that  as  the  under- 
taker had  given  credit  to  the  husband, 
he  could  not  maintain  an  action 
against  the  executor  for  the  amount  of 
his  bill.  An  action  will  not  lie  for  ser- 
vices gratuitously  rendered  by  a  rela- 
tive, in  taking  charge  of  the  inter- 
ment of  the  deceased,  he  having  died 
suddenly   in   the   street,   the   ordinary 
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the  same  shall  be  preferred  to  all  debts  and  claims  against  the 
deceased.  If  the  same  be  not  paid  within  sixty  days  after  the 
grant  of  letters  testamentary  or  of  administration,  the  person 
•  having  a  claim  for  such  funeral  expenses  may  present  to  the  Sur- 
rogate's Court  a  duly  verified  petition  praying  that  the  executor 
or  administrator  may  be  cited  to  show  cause  why  he  should  not 
be  required  to  make  such  payment,  and  a  citation  shall  be  issued 
accordingly. 

§  548.  Hearing  and  decree  thereon —  If  upon  the  return  of  such 
citation  it  shall  appear  that  the  executor  or  administrator  has 
received  moneys  belonging  to  the  estate  which  are  applicable  to 
the  payment  of  the  claims  for  funeral  expenses,  the  surrogate 
shall,  unless  the  validity  of  the  claim  and  the  reasonableness  of  its 
amount  are  admitted  by  such  executor  or  administrator,  take 
proof  as  to  such  facts,  and,  if  satisfied  that  such  claim  is  valid, 
shall  fix  and  determine  the  amount  due  thereon  and  shall  make 
an  order  directing  the  payment,  within  ten  days  aftei*  the  service 
of  such  order,  with  notice  of  entry  thereof,  upon  such  executor 
or  administrator,  of  such  claim  or  such  proportion  thereof  as  the 
money  in  the  hands  of  the  executor  or  administrator  applicable 
thereto,  may  be  sufficient  to  satisfy.  If  it  shall  appear  that  no 
money  has  come  into  the  hands  of  the  executor  or  administrator 
the  proceeding  shall  be  dismissed  without  costs  and  without 
prejudice  to  a  further  application  or  applications  showing  that 
since  such  dismissal  the  executor  or  administrator  has  received 
money  belonging  to  the  estate.^* 

§  549.    Only  reasonable  expenses  allowed The  representative 

will  be  allowed,  upon  his  accounting,  the  amount  paid  for  funeral 
expenses,  in  the  absence  of  proof  that  they  were  unreasonably 
large,  even  though  they  were  first  paid  by  another,  to  whom  he 
subsequently  repaid  the  amount. -^^  In  respect  to  the  reasonable- 
ness of  the  expenses  incurred,  a  person,  e.  g.,  an  undertaker,  who 
is  called  upon  to  furnish  funeral  requisites,  is  only  chargeable 

whether,  when  the  act  took  effect,  the        13  Co.    Civ.   Proe.,    §   2729,   subd.   3. 

representative  had  funds  on  hand  suf-  Such  further  application  shall  not  be 

ficient  to  pay  tlie  claim,  and  for  that  made    less    than    three    months    from 

reason  it  was  distinguished  in  Matter  the  granting  or  denial  of  any  previous 

of  Kalbfleisch   ( 78  App.  Div.  464 ;   79  application,  and  the  issuance  of  a  cita- 

X.  Y.   Supp.  651),  where  it  was  held  tion  thereon  shall  be  in  the  discretion 

that    the    distribution    of    the    estate  of  the  surrogate.      (lb.) 

prior    to    the    act    going    into    effect,        14  Matter  of  Miller,  4  Redf.  302. 

leaving  insufficient  funds  to   pay  the 

funeral  expenses,  was  a  defense  to  the 

proceeding. 
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with  a  knowledge  of  the  apparent  condition  of  the  deceased's  prop- 
erty, and  his  station  in  life ;  and  if  he  furnishes  only  what  would 
be  suitable,  if  such  appearances  were  not  deceptive,  he  is  entitled 
to  be  paid  in  full  from  the  estate,  even  though  it  is  insolvent.  ^^ 

§  550.  What  expenses  allowable  as  against  creditors.  —  The 
amount  of  the  expenses  which  will  be  deemed  reasonable  or  neces- 
sary, for  the  suitable  burial  of  a  decedent,  must  be  considered, 
generally,  with  reference  to  "  his  degree  and  quality,"  but,  as 
against  creditors,  the  amount  of  his  estate  is  also  to  be  considered. 
As  respects  those  who  are  entitled  to  the  estate,  as  legatees  or  next 
of  kin,  the  executor  or  administrator,  while  he  is  not  justified  in 
an  extravagant  outlay,^®  is  not  restricted  to  the  bare  necessities  of 
the  case,  as  he  is  where  the  rights  of  creditors  intervene. 

The  executor  or  administrator  decides,  at  his  peril,  on  the 
amount  of  the  expenditure  which  will  be  allowed  or  disallowed, 
on  the  final  settlement  of  his  accounts,  as  it  shall  be  deemed  rea- 
sonable or  otherwise."  He  should  not,  before  ascertaining  the 
amount  of  the  estate,  purchase  a  larger  burial  lot  than  is  neces- 
sary,-^® and  although  the  expense  of  a  tombstone  has  been  con- 


is  Matter  of  Eooney,  3Redf.  15.  In 
that  case,  the  court  ordered  the  pay- 
ment upon  the  petition  of  the  under- 
taker. But  the  surrogate's  power  to 
do  this  was  doubted  in  Matter  of 
Hooney,  5  Dem.  285. 

16  In  Emans  v.  Hickman  ( 12  Hun, 
425 ) ,  the  will  contained  the  following 
clause :  "  To  my  executor  all  money 
in  my  possession,  all  money  due  from 
any  source  or  sources  whatever,  and 
all  property  of  every  kind  and  de- 
scription held  by  me,  for  my  funeral 
expenses  and  the  erection  of  a 
monument  to  my  memory  in  the 
Purdy  Yard,  in  Phillipstown,  Putnam 
County."  The  estate  amounted  to 
$1,200.  The  court  decided  that  the 
testator  did  not  intend  to  spend  all 
his  estate  for  funeral  expenses  and 
the  erection  of  a  monument  to  his 
memory,  but  only  so  much  as  would 
be  suitable  to  his  condition  of  life; 
fixed  this  amount  at  $150,  and  di- 
rected that  the  balance  be  distributed 
among  the  heirs-at-law,  as  in  cases 
of  intestacy.  See  Burnett  v.  Noble,  5 
Redf .  69 ;  Chalker  v.  Chalker,  id.  480 ; 
Campbell  v.  Purdy,  id.  434;  Tickel  v. 
Quinn,  1  Dem.  432;  Matter  of  Beach, 
1  Misc.  27;  22  N.  Y.  Supp.  1079; 
Matter  of  Shipman,  82  Hun,  108;  31 


N.  Y.  Supp.  571;  Matter  of  Barnes, 
7  App.  Div.  13;  40  N.  Y.  Supp.  494; 
aff'd,  154  N.  Y.  737.  Evidence  of 
the  declarations  of  the  decedent  is  in- 
competent as  to  his  wishes  respecting 
the  erection  of  a  monument.  (Mat- 
ter of  Smith,  75  App.  Div.  339;  78 
N.  Y.  Supp.  130.) 

IT  Ferrin  v.  Myrick,  41  N.  Y.  315. 
See  Springsteen  v.  Samson,  32  id.  703, 
714. 

18  Matter  of  Erlacher,  3  Redf.  8. 
In  that  case,  the  estate  amounted  to 
$2,625.78.  Held,  that  the  administra- 
tors should  be  allowed  only  $250  of 
$070  expended  by  them  for  a  monu- 
ment and  inclosing  the  burial  plot. 
In  Matter  of  Wood  (3  Redf.  9,  n.), 
it  appeared  that  the  estate  amounted 
to  less  than  $2,800,  and  that  $700 
was  charged  by  the  administratrix  for 
burial  lot  and  monument,  and  $200 
additional  was  placed  to  the  account 
of  funeral  expenses.  It  was  held,  that 
the  charge  for  burial  lot  and  monu- 
ment was  excessive.  In  Matter  of 
Mount  (3  Redf.  9,  n.),  it  was  shown 
that,  out  of  an  estate  of  $983.30,  the 
administratrix  paid  $425  for  funeral 
expenses,  besides  $60  for  clergyman's 
fee  and  music,  and  $78  for  a  grave- 
stone.     Held,   that   only   $200   should 
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sidered  a  funeral  charge/"  yet,  where  the  estate  is  insolvent,  ,it 
can  be  allowed,  if  at  all,  to  a  very  moderate  amount  only.^° 

§  551.    Expenses  incident  to  death The  expense  of  a  special 

messenger  to  the  family  of  the  decedent,  to  inform  them  of  his 
death,  may  be  allowed,  where  he  dies  abroad,  and  such  prompt 
communication  is  necessary  for  the  security  of  the  estate,  for  the 
burial,  and  to  avoid  expenses  of  delay.  So,  the  expense  of  accom- 
panying the  body,  and  of  a  copy  of  the  verdict  of  a  coroner's  jury, 
if  such  copy  be  necessary  to  the  burial.^-^  In  some  of  the  States, 
though  not  in  this,  the  expenses  of  the  decedent's  last  sickness  are 
given  a  preference,  with  the  funeral  charges.^^  Mourning  for 
the  family  of  the  testator  is  not  a  funeral  charge,  strictly  speaking, 
although  charges  therefor  have  been  allowed  in  some  of  the 
States,^^  and  in  two  cases  were  allowed  here.^* 

be  allowed  for  funeral  expenses  and 
$50  for  a  gravestone.  In  another  case, 
it  was  held  that,  as  against  decedent's 
next  of  kin,  an  expenditure  of  $351 
for  a  burial  lot  is  not  unreasonable, 
where  the  estate  amounts  to  $13,000; 
but  as  against  creditors,  the  expendi- 
ture would  not  have  been  allowed, 
it  seems.  (Valentine  v.  Valentine,  4 
Redf.  265.)  Funeral  expenses  incur- 
red by  an  executor  to  the  amount  of 
$60  will  not  be  held  excessive  where 
the  executor  acted  in  good  faith, 
though  testator's  estate  was  not  suflS- 
cient  to  pay  in  full  the  statutory  ex- 
emptions of  the  widow.  (Matter  of 
Hildebrand,  23  N.  Y.  Supp.  148.)  An 
expense  of  $300  incurred  by  an  exec- 
utor for  testator's  tombstone  is  reason- 
able where  the  estate  is  valued  at 
more  than  $6,000, .  and  the  rights  of 
creditors  are  not  impaired.  (Matter 
of  Howard,  3  Misc.  170;  23  N.  Y. 
Supp.  836.)  For  further  cases  on 
same  subject,  see  Matter  of  Smith, 
75  App.  Div.  339;  78  N.  Y.  Supp. 
130;  Matter  of  Kiernan,  38  Misc.  394; 
77  N.  Y.  Supp.  924;  Matter  of  Prim- 
mer, 49  Misc.  413;  Matter  of  Ogden, 
41  Misc.  158;  83  N.  Y.  Supp.  977. 
No  allowance  should  be  made  for  a 
burial  lot  and  monument,  where  the 
decedent  in  his  lifetime  provided  one 
himself.  (Matter  of  Woodbury,  40 
Misc.  143;  81  N.  Y.  Supp.  503.)  To 
the  same  effect,  Matter  of  Caldwell, 
188  N.  Y.  115. 

19  Patterson  v.  Patterson,  59  N.  Y. 
574;  Wood  v.  Vandenburgh,  6  Paige, 
277;  Ferrin  v.  Myrick,  41  N.  Y.  315; 


Owens  V.  Bloomer,  14  Hun,  296.  In 
the  last  case,  the  estate  did  not  ex- 
ceed $8,000.  An  expenditure  of  $500 
for  a  headstone  was  held  to  be  ex- 
travagant, and  was  not  allowed  as 
against  the  heirs.  In  Harvey  v.  Van 
Cott  (71  Hun,  394;  aff'd,  149  N.  Y. 
579),  the  purchase  of  a  monument 
by  the  husband,  executor  of  his  wife, 
with  proceeds  of  a  policy  in  her  favor 
on  his  life,  was  sustained. 

20  Wood  V.  Vandenburgh,  supra.  In 
Cornwall  v.  Deck  (2  Redf.  87),  it  was 
held,  that  the  expense  of  a  tombstone, 
if  not  excessive,  would  be  allowed, 
although   the   estate   was   insolvent. 

ziHasler   v.   Hasler,    1    Bradf.   248. 

22  Freeman  v.  Coit,  27  Hun,  447. 
The  commissioners  proposed  this  rule 
for  adoption  here  in  their  Draft  of 
Revision  (1878).  Sums  paid  by  a 
husband  for  medical  services  during 
the  last  illness  of  his  wife  are  not 
a  charge  against  her  estate,  as  he  is 
liable  for  them  himself.  (Matter  of 
Stadtmuller,   HO   App.  Div.   76.) 

23  See  Wood's  Estate,  1  Ashm.  314; 
Re  Holbert,  3  La.  Ann.  436;  Flint- 
ham's  Estate,  11  Scrg.  &  R.  16;  Gris- 
wold  v.  Chandler,  5  N.  H.  492 ;  Mack- 
nett  v.  Macknett,  9  C.  E.  Green,  296. 

24  Matter  of  Wachter,  16  Misc.  137; 
38  N.  Y.  Supp.  941 ;  Allen  v.  Allen,  3 
Dem.  524.  In  the  last  case  it  was 
held  that,  it  being  the  almost  univer- 
sal practice  for  the  family  of  a  de- 
ceased person  to  wear  mourning;  and 
a  change  of  wearing  apparel  being 
thus  rendered  necessary  as  a  part  of 
the  preparation  for  the  funeral,   and 
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AETICLE  SECOND. 

EXPENSES    OF    ADMINISTEATION. 

§  552.  Personal  liability  for  administration  expenses. — ^After  dia- 
charging  the  funeral  expenses,  the  executor  or  administrator  will 
then  have  occasion  to  incur  certain  expenses^^  incident  to  the 
proof  of  the  will,  or  the  grant  of  administration,  as  the  case  may 
be,  and  such  as  are  incident  to  the  general  administration  of  the 
estate.  As  in  the  case  of  funeral  expenses,  the  executor  or  admin- 
istrator is  primarily  liable  for  these  expenses  in  his  individual 
and  not  his  representative  character,  although,  of  course,  he  is 
entitled  to  be  reimbursed,  out  of  the  estate,  his  "  actual  and  neces- 
sary expenses,  as  appears  just  and  reasonable,"  ^^  in  addition  to 
his  statutory  commissions,  and  consequently  in  addition  to  a  legacy 
given  by  the  will  to  the  executor  in  lieu  of  "  commissions."  ^^ 

The  principle  on  which  the  rule  of  the  representative's  personal 
liability  is  founded  is,  that  while  he  may  disburse  and  use  the 
moneys  of  the  estate  for  purposes  authorized  by  law,  he  may  not 
bind  the  estate  by  an  executory  contract,  and  thus  create  a  liability 
not  founded  upon  a  contract  or  obligation  of  the  testator. ^^ 

as  a  mark  of  proper  respect  for  the  his  own  selection.  (Matter  of  Cald- 
dead,  this  expense,  when  reasonably  well,  188  N.  Y.  115.)  But  the  repre- 
incurred  by  those  for  whom  he  was  sentative  cannot  charge  the  assets 
bound,  in  his  lifetime,  to  provide,  with  the  expenses  of  an  attorney  em- 
should  be  borne  by  his  estate.  It  was  ployed  to  establish  his  own  claim 
also  held,  in  that  case,  that  the  widow  against  the  estate.  (Matter  of  Seig- 
should  be  allowed  a  reasonable  ex-  ler,  49  Misc.  189.) 
penditure  ($19)  for  the  disinterment  27  Matter  of  Pollen,  1  Law  Bui.  40. 
and  reburial  of  decedent's  remains, —  28  Schmittler  v.  Simon,  101  N.  Y. 
the  place  where  they  were  first  de-  554;  Austin  v.  Munro,  47  N.  Y.  360; 
posited  having  been  discovered  to  be  Ferrin  v.  Myrick,  41  id.  315;  Rey- 
undesirable;  also  $175  for  a  mortuary  nolds  v.  Reynolds,  3  Wend.  244;  De- 
monument;  and  $40,  the  purchase  mott  v.  Field,  7  Cow.  58;  Myer  v. 
price  of  a  lot  in  a  well-kept  cemetery,  Cole,  12  Johns.  349 ;  Davis  v.  Stover, 
the  title  to  which  she  was  allowed  to  58  N.  Y.  473;  Bloodgood  v.  Sears,  64 
take  and  hold  in  her  individual  name.  Barb.  71;   Stedman  v.  Feidler,  20  N. 

26  For  the  meaning  of  "  expenses  of  Y.   437 ;    McMahon  v.  Allen,   4  E.   D. 

administration,"   see  Matter  of  Pray,  Smith,  519 ;  Stanton  v.  King,  8  Hun, 

40  Misc.  516;  82  N.  Y.  Supp.  807.  4;    aff'd,   69   N.   Y.   609.     In   New   v. 

28  Co.  Civ.  Proc,  §  2730,  as  amended  NicoU    (12  Hun,  431;   aff'd,  73  N.  Y. 

1893;   adopting  L.    1863,  c.  362,   §   8.  127),    real    estate    was    conveyed    by 

See  Shepard  v.  Stebbins,  48  Hun,  247;  deed   to   N.    in   trust,    to    receive    the 

Matter  of  Van  Nostrand,  3  Misc.  396 ;  rents,  etc.,  and,  after  paying  the  taxes 

Balz  V.  Underbill,   19  id.  215;   44  N.  and  other  charges  on  the  premises,  to 

Y.  Supp.  419;  aff'd,  16  App.  Div.  635;  apply   the   residue   to    the   use   of   R. 

Matter   of   Smith,   111   App.   Div.   23.  during  life.    The  trustee  employed  the 

The  fact  that  the  will  assumes  to  ap-  plaintiff    to    make    necessary   .repairs 

point  the  attorneys  who  shall  act  for  upon    the    building;    but,    having    no 

the  estate,  does  not  prevent  the  exec-  money     in     hand,     promised     to     pay 

utor   from   employing   an    attorney  of  therefor  out  of  the  rents  to  be  subse- 
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A  claim,  for  example,  by  an  attorney  employed  by  an  executor, 
for  services  rendered  in  conducting  proceedings  for  the  probate  of 
decedent's  will,  and  otherwise  in  the  settlement  of  the  estate,  and 
for  moneys  advanced  for  disbursements  therein,  is  against  the 
executor  personally,  and  not  against  the  estate.^* 

But  where  the  attorneys  agree  to  look  only  to  the  estate  for  their 
compensation,  the  executor  is  relieved  of  personal  liability  and 
the  attorneys  must  take  the  chance  of  having  their  bill  allowed  by 
the  surrogate  as  a  reasonable  charge  against  the  estate.^" 

The  liability  of  two  or  more  co-representatives  for  the  services 
of  an  attorney  retained  by  them  in  proceedings  against  them  on 
their  accounting,  is  joint  and  several,  although  their  interests 
upon  a  distribution  are  different;  and  one  of  two  representatives 
is  individually  liable  for  the  value  of  services  performed,  at  his 
request,  in  preparing  the  joint  account  of  both  executors.^^ 

Qualifying  executors,  who  honestly  differ  as  to  the  conduct  of 
the  affairs  of  the  estate,  may  each  separately  employ  counsel  to 
render  to  them  professional  services  on  substantially  parallel  lines, 
but  quite  independent  of  each  other,  and  each  executor  is  entitled 
to  be  reimbursed  for  a  reasonable  compensation  paid  by  him  to 

quently  received.    The  plaintiff  did  the  amount  so  paid.     ( Shaffer  v.  Bacon,  35 

work,  relying  upon  this  promise  and  App.  Div.  248 ;   54  N.  Y.  Supp.   796 ; 

the  trust  estate.     The   trustee   subse-  afl'd,   161   N.  Y.   C35.)      See  Bowman 

quently   received    sufficient   money   to  v.  Tallman,  2  Kobt.  385.   In  Hasler  v. 

pay  the  bill,  but  neglected  to  do  so.  Hasler    (1    Bradf.    248)    it    appeared 

Held,   that   the  estate  was  not  liable  that  A.   and  B.,  co-administrators  of 

upon    the    trustee's  promise,    though,  C,  retained  counsel  in  a  suit  touch- 

guery,  if  the  trustee,  having  no  funds  ing     the     estate.      B.     died,    and    A. 

in  his  hands,  had  made  a  special  agree-  was  appointed  his  administrator,  and 

ment  that  such  expenditures  should  be  paid'  for   the   counsel's    services   from 

made  on  the  credit  of  the  estate  and  B.'s  estate.     Held,  that  such  payment 

he  be   exempt  from   all   personal   lia-  was  not  authorized,  unless  the  estate 

bility   therefor,  such  agreement  could  of  C.  was  insolvent  at  the  time;  and 

not  be  enforced  against  the  estate,  in  the  fact  that  B.,  before  his  death,  had 

equity.    See  Gilman  v.  Gilman,  6  Sup.  individually  promised  to  pay  it,  made 

Ct.   (T.  &C.)   211;  O'Gara  v.  Clarkin,  no  difference. 

2  id.  675;  Mesick  v.  Mesick,  7  Barb.  30  Brackett  v.  Ostrander,   126   App. 

120,   124 ;   Ross  v.   Harden,  42  N.  Y.  Div.  529 ;  Bottome  v.  Neeley,  124  App. 

Super.  427;  44  id.  26;   Folandv.Day-  Div.  600;  aff'd,  194  N.  Y.  575. 

ton,   40   Hun,   563;    2    St.   Rep.    121;  31  Douglass  v.  I^onard,  44  St.  Rep. 

Campbell    v.    Barber,    46    Misc.    185;  293;   17  N.  Y.  Supp.  591 ;  Diamond  v. 

Blair    v.    Blair,    97    App.    Div.    507;  Wheeler,  80   App.   Div.   58;   80  N.  Y. 

Sartorelli  v.  Ezagni,  64  Misc.   115.  Supp.  416.     In  Matter  of   Rowe    (42 

29Budlong  V.  Clemens,  3  Dem.  145;  Misc.  172),  where  a  substituted  trus- 

Parker  v.  Day,  155  N.  Y.  383.     If  he  tee,  accounting  for  the  acts  of  a  prior 

overpays  an  attorney  for   services,  he  deceased  trustee,  was  also  executor  of 

is    personally    liable    for    the    excess,  that    trustee,    the    court    divided    be- 

( Matter  of  Bradley,  1   Connoly,  106;  tween  the  estates  a  bill  of  his  attor- 

Mygatt   V.    Wilcox,    45    N.    Y.    306).  neys    for    services    which    were    bene- 

But  the  attorney  ia  not  liable  for  the  fioial  to  both  estates. 
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his  counsel.^*  The  representative  has  no  power,  therefore,  to 
make  an  agreement  with  an  attorney  by  which  he  creates  a  lien 
upon  the  estate  for  the  amount  of  his  services  rendered  in  an  action 
to  recover  assets,  or  to  assign  the  same  to  him.  He  may  bind  him- 
self personally,  but  not  the  estate  which  he  represents.^* 

Speaking  generally,  the  Surrogate's  Court  has  not  authority  to 
direct  an  appropriation  of  any  part  of  the  estate,  in  anticipation 
of  the  expenses  of  administration;**  or  to  pass  upon  a  bill  for 
services  rendered,  with  a  view  of  instructing  the  representative 
whether  or  not,  on  a  submission  of  the  facts  by  the  respective 
parties,  the  bill  should  be  paid;*^  nor  has  the  court  power  to  pre- 
scribe the  terms  upon  which  a  change  of  attorneys  may  be  effected 
in  a  proceeding  before  it,  or  determine  the  amount  of  compensa- 
tion to  which  the  retiring  attorney  is  entitled.*®  Nor  will  the 
court  direct  the  compensation  of  an  accountant,  employed  by  the 


32  Matter  of  Delaplaine,  1  Connoly,  43 ) ,  pending  an  appeal  from  a  decree 
1;  19  Abb.  N.  C.  413.  in  a  probate  proceeding,  the  executors, 

33  Piatt  V.  Piatt,  105  N.  Y.  488;  upon  petition  to  the  Supreme  Court, 
Martin  v.  Piatt,  51  Hun,  429.  An  obtained  an  order  directing  the  sur- 
attorney's  claim  for  services  in  pro-  rogate  to  pay,  out  of  any  funds  of  the 
curing  the  probate  of  a  ■will,  being  estate  in  his  hands,  $3,000  to  the  exe- 
against  the  executor  personally,  he  cutors  or  their  counsel  for  the  ex- 
has  no  lien  for  the  amount  upon  the  penses  of  the  appeal.  On  appeal,  held 
property  of  the  estate  which  may  be  void  for  lack  of  power  to  grant  it. 
in  his  possession.  (Delamater  v.  Mc-  Such  property  belongs  to  the  bene- 
Caskic,  4  Dem.  549.)  Compare  Ark-  ficiaries  under  the  will,  and  they  can- 
enburgh  v.  Little,  64  N.  Y.  Supp.  742 ;  not  be  deprived  of  any  part  of  it, 
Lee  V.  Van  Voorhis,  78  Hun,  575;  except  by  due  process  of  law;  the 
29  N.  Y.  Supp.  571;  145  N.  Y.  603;  disposition  of  such  property  belongs 
Kennedy  v.  Steele,  35  Misc.  105;  71  to  the  executors  under  their  official 
N.  Y.  Supp.  237.    As  to  protecting  the  liability. 

lien  of  an  attorney  on  the  interest  35  Matter  of  Cohn,  5  Dem.  338; 
of  his  client  (a  legatee)  in  the  es-  Stokes  v.  Dale,  1  id.  260;  St.  John 
tate,  under  an  agreement  between  v.  McKee,  2  id.  236 ;  Journault  v. 
them,  see  Matter  of  Fernbacher,  5  Ferris,  id.  320.  See  Oilman  v.  Gil- 
Dem.  219.  For  cases  relating  to  the  man,  6  Sup.  Ct.  (T.  &  C.)  211.  An 
lien  of  an  attorney  representing  the  attorney  employed  by  the  representa- 
estate,  see  cases  cited  in  §  48,  n.  40,  tive  sliould  present  his  account  for 
ante.  payment  before  the  final  accounting, 
34Willcox  V.  Smith,  26  Barb.  316.  and  the  representative  should  fix  upon 
Under  Co.  Civ.  Proc,  §  2672,  the  sur-  the  amount  wliich  is  reasonable  to 
rogate  may  authorize  a  temporary  be  paid,  and  pay  it  on  his  own  re- 
administrator  to  pay  expenses  of  sponsibility,  and  credit  himself  with 
administration, — •  e.  g.,  legal  expenses  such  payment  in  his  final  accounting, 
(Stokes  V.  Dale,  1  Dem.  260)  ;  but  so  as  to  enable  the  parties  in  interest 
he  has  no  power  to  authorize  him  to  to  interpose  objections  to  it,  if  it 
mortgage  the  real  property  for  that  appears  to  be  exorbitant.  (Matter  of 
purpose  (Duryea  v.  Mackey,  157  N.  Jarvis,  1  L.  Bui.  7.) 
N.  204)  ;  nor  will  he  direct  him  to  36  Matter  of  Halsey,  13  Abb.  N.  C. 
advance  money  to  procure  witnesses  353;  Chatfield  v.  Hevflett,  2  Dem. 
on  the  probate.  (Fricke's  Estate,  4  191;  Matter  of  Robinson,  59  Misc. 
Civ.  Proc.  Eep.  177.)  See  §  414,  ante.  323.  See  §  48.  ante. 
In   Swenarton   v.   Hancock    (22   Hun, 
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contestant  to  examine  the  accounts  of  an  executor  upon  bis 
accounting, —  at  least,  not  pending  the  accounting.^^ 

§  553.  Expenses  incurred,  but  not  paid. —  It  has  been  repeatedly 
held  that  in  no  event  can  an  allowance  be  made  to  a  representative 
for  an  administrative  expense,  e.  g.,  counsel  fees,  until  he  has 
actually  paid  it;  at  least,  not  by  a  Surrogate's  Court.^*  The 
power  of  the  Supreme  Court  to  direct  an  executor,  on  an  account- 
ing in  that  court,  to  pay  an  expense,  incurred  by  him  but  not  paid, 
e.  g.,  counsel  fees  on  a  probate  trial  at  circuit — has  been  ad- 
judged ;^^  and  in  one  case,  a  surrogate's  allowance  of  an  incurred 
expense  (seemingly  unpaid)  was  affirmed  by  the  court  of  last 
resort.^" 

§  554.  Expense  of  proving  will —  An  executor  is  bound  to  pay 
the  expenses  of  the  proof  of  the  will,  and  of  defending  the  probate, 
when  granted,  against  attack  by  appeal  or  otherwise,  and  must 
rely  for  reimbursement  upon  the  settlement  of  his  accounts,  when 
the  beneficiaries  under  the  will  are  entitled  to  be  heard  on  the 
question  of  the  necessity  and  reasonableness  of  his  expenditures.*-' 
"  If  the  executors  cannot  administer  the  trust  devolved  upon  them, 

37  Matter  of  Smith,  2  L.  Bui.  50.  for  the  revocation  of  the  will  were 
3S Matter  of  Bailey,  47  Hun,  477;  ehaigeable  to  the  principal  and  not 
Shields  v.  Sullivan,  3  Dem.  296;  to  the  income.  (Citing  Whitson  v. 
Matter  of  Van  Nostrand,  3  Misc.  396;  Whitson,  53  N.  Y.  481.)  S.  p.,  Stein- 
Matter  of  Koch,  33  Misc.  153;  68  -nay  v.  Stcinway,  112  App.  Div.  18. 
N.  Y.  Supp.  375;  Matter  of  O'Brien,  Compare  Matter  of  Knibbs,  45  Misc. 

5  Misc.  136;  Matter  of  Woods,  55  83;  108  App.  Div.  134;  Denison  v. 
Misc.  181.  The  giving  of  a  note  does  Denison,  96  App.  Div.  418;  89  N.  Y. 
not  supply  the  want  of  actual  pay-  Supp.  126;  aif'd,  183  N.  Y.  505.  But 
ment.  (Matter  of  Blair,  49  App.  an  administrator  of  a,  nonresident  de- 
Div.  417;  63  N.  Y.  Supp.  678.)  But  cedent  was  not  allowed  credit  for  cx- 
the  representative  may  file  a  supple-  penses  incurred  in  contesting  the  pro- 
mental  account  after  payment  and  hate  of  a  will  subsequently  found  in 
then  be  credited  with  the  amount,  the  decedent's  domicile.  (Matter  of 
(Matter  of  Blair,  67  App.  Div.  116;  Black,  6  Dem.  331.)  See  Matter  of 
73  N.  Y.  Supp.  675.)  Blair,   49    App.   Div.   417.      The    fact 

39  Douglass  V.  Yost,  64  Hun,  155;  that  the  defense  of  the  will  was  un- 
28   Abb.  N.  C.  370.  successful  is  immaterial.      (Matter  of 

40  Oilman  v.  Oilman,  6  Sup.  Ct.  (T.  Title  G.  &  T.  Co.,  114  App.  Div.  778; 

6  C.)   211;  aflf'd,  63  N.  Y.  41.  100  N.  Y.  Supp.  243;  aff'd,  188  N.  Y. 

41  In  Matter  of  Jones  (24  Week.  Dig.  542.)  But  where  an  executor  of  a 
333 ) ,  an  allowance  was  made  to  an  will,  who  was  unsuccessful  in  pro- 
administrator  for  expenses  in  resist-  curing  its  admission  to  probate,  be- 
ing successfully  proceedings  for  the  came  liable  for  fees  of  counsel  en- 
revocation  of  his  letters ;  and  in  Mat-  gaged  to  prosecute  an  appeal,  and 
ter  of  Wolfe  (N.  Y.  Daily  Reg.,  Dec.  afterward,  on  being  appointed  admin- 
31,  1883),  where  the  will  directed  the  istrator,  actually  paid  such  counsel 
payment  of  debts  and  then  created  a  fees,  he  was  not  entitled  to  include 
trust  for  the  distribution  of  the  in-  the  fees  in  his  account  as  adminis- 
eome  of  the  residue,  it  was  held  that  trator,  and  receive  reimbursement 
the   expenses   incurred   in   proceedings  from  the  estate,  without  first  having 
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either  because  they  have  not  means  sufficient  to  defray  the  expenses 
thereof,  or  from  any  other  cause,  they  should  renounce  the 
office."  *2 

If  the  executor  resides  at  a  distance, —  e.  g.,  in  another  State, — 
he  will  be  allowed  the  expenses  of  his  journey  hither  and  return, 
and  of  his  board  while  here,  in  the  business  of  proving  the  will ; 
for  the  testator  must  have  known  that  such  a  journey  would  be 
necessary.^  Where,  in  addition  to  proving  the  will  here,  it  ia 
necessary  to  prove  it  in  another  State,  his  expenses  thither,  and 
while  there,  will  be  allowed.*' 

Where  experts  are  employed  as  witnesses  in  a  cause  affecting 
the  estate,  on  the  order  of  the  court,  they  may  be  considered  quasi 
officers  of  the  court,  and  the  court  will  order  them  to  be  compen- 
sated out  of  the  estate.*^ 

As  to  the  executor's  expenses  for  counsel  in  probate  proceedings, 
there  is  no  reason,  either  on  principle,  or  imder  the  statute,  for 
confining  the  amount  thereof  to  the  taxable  costs ;  for  if  that  were 
the  case,  "  there  would  be  many  cases  where  the  wills  of  testators, 
as  well  as  their  estates,  could  not  be  fairly  protected  without  great 
personal  loss  to  the  executors.    A  testator,  in  naming  an  executor, 

made  an  order  directing  the  adminis- 
trator of  the  estate  to  pay  the  amount 
of  such  order.  Held,  on  appeal,  that 
the  physicians  were  qiiasi  oflRcers  of 
the  court,  and  it  not  being  intended 
Hiat  they  should  be  dependent  upon 
the  contingency  of  an  action  for  their 
compensation,  it  was  made  a  charge, 
in  anticipation,  upon  the  estate;  that 
such  order  having  been  made  with  the 
consent  of  all  parties,  the  physicians 
became  quasi  parties  to  the  action  in 
whose  favor  a  decree  had  been  entered, 
and  the  discontinuance  as  to  them, 
without  notice  of  the  proceedings 
therefor,  was  a  nullity.  And  further, 
that  although  their  claim  was  not  a 
debt  or  demand  against  the  testator 
or  the  personal  representative  of  the 
deceased,  and  it  was,  therefore,  ques- 
tionable if  the  surrogate  could  decree 
the  payment  thereof;  yet,  as  the  sur- 
rogate's order  was  predicated  on  that 
of  the  Supreme  Court,  for  the  pay- 
ment of  services  ordered  by  it,  and 
could  by  that  court  have  been  directly 
ordered  to  be  paid  out  of  the  funds  in 
the  hands  of  the  administrator,  it  was 
proper,  as  matter  of  form,  to  reach  the 
funds  of  the  estate  in  the  hands  of  the 
special  administrator  appointed  by  the 
surrogate,  and  would  not  be  disturbed. 


the  item  of  the  fees  allowed  in  his 
account  as  executor.  (Matter  of  Blair, 
«7  App.  Div.  116;  73  N.  Y.  Supp. 
€75.) 

A  person  named  as  executor  in  an 
instrument  purporting  to  be  a,  prop- 
erly executed  will  may  recover  from 
the  estate  the  necessary  and  reason- 
able expenses  incurred  by  him  in 
good  faith  in  endeavoring  to  obtain 
probate,  although  it  was  denied  for 
lack  of  testamentary  capacity.  (Dodd 
V.  Anderson,   131   App.  Div.  224.) 

42  Per  Gilbert,  .J.,  in  Swenarton  v. 
Hancock,  22  Hun,  43. 

43  Everts  v.  Everts,  62  Barb.  577, 
■where  the  executor,  resident  of  Iowa, 
traveled  from  that  State  to  Oswego, 
in  this  State,  to  attend  the  probate 
■of  the  will,  and  to  qualify. 

44  Young  V.  Brush,  28  N.  Y.  667. 

45  Rollwagen  v.  Powell  ( 8  Hun, 
210),  which  was  an  action  in  the  Su- 
preme Court  to  set  aside  a  will.  An 
order  was  made,  with  the  consent  of 
all  parties,  appointing  two  physicians 
to  inquire  into  the  pregnancy  of  the 
testator's  widow,  their  compensation 
to  be  a  charge  against  the  estate.  The 
court  afterward  awarded  them  $1,000, 
but  the  suit  was  discontinued  without 
payment  of  the  amount  so  ordered  to 
he   paid.     On   petition,   the   surrogate 
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gives  him  an  implied  authority  and  direction  to  do  all  he  reason- 
ably can  to  prove  and  carry  out  the  v^ill,  and  this  carries  w^ith  it 
the  right  to  charge  the  estate  with  the  reasonable  expense."  *® 

It  is  certain  that  an  executor  has  no  right  to  buy  off  contestants 
of  his  decedent's  will,  and  charge  the  expenditure  against  the 
estate.*'' 

§  555.  Expenses  of  litigation  generally. —  The  expenses  incident 
to  the  prosecution  and  defense  of  actions  affecting  the  administra- 
tion of  the  estate,  including  the  employment  of  attorneys  and  coun- 
sel, the  obtaining  of  testimony,  and  the  representative's  personal 
expenses,  are  always  allowed,  provided  they  are  shown,  on  the 
accounting,  to  have  been  necessarily  or  properly  incurred,  and  the 
amount  is  just  and  reasonable.** 

The  rule  is  not  confined  to  the  cases  where  the  suit  or  proceed- 
ing was  in  the  name  of  the  executor  or  administrator,  as  such; 
but  if,  acting  in  good  faith,  for  the  benefit  of  the  estate,  and  under 
advice  of  counsel,  they  sue  in  a  manner  apparently  beneficial  to  the 
estate  —  e.  g.,  in  the  name  of  a  third  person,  instead  of  their  own 
■names  as  executors  —  and  thereby  are  subjected  to  costs,  they 
may  be  allowed  them  as  against  the  estate.** 

Whether  the  representative  is  entitled  to  be  reimbursed  for  costs 
and  expenses  paid  or  incurred  by  him,  in  the  prosecution  or  de- 
fense of  suits  by  or  against  him,  as  such,  depends  upon  the  nature 

48  Per  Merwin,  J.,  Douglas  v.  Yost,  pense  of  searching  for  a  person  or  his 
64  Hun,  155,  supra;  S.  p..  Matter  of  heirs,  after  it  has  been  judiciallj'  de- 
Title  G.  &  T.  Co.,  114  App.  Div.  778;  cided  that  he  died  without  issue,  will 
100  N.  Y.  Supp.  243;  aff'd,  188  N.  Y.  not  be  allowed.  (Matter  of  Notting- 
542.  ham,  88  Hun,  443;  34  N.  Y.  Supp. 
iTBolles  V.  Bacon,  3  Dem.  43.  404.)  Nor  will  the  representative  be 
48  The  expenses  of  himself  and  wit-  credited  with  an  amount  paid  to  detee- 
nesses,  incurred  in  a,  journey  neces-  tivea  for  obtaining  and  collecting  tes- 
sarily  undertaken  in  order  to  testify  timony.  {Matter  of  Van  Buren,  19 
in  a  case  involving  the  property  of  Misc.  373;  44  N.  Y.  Supp.  357.)  As- 
the  estate,  will  be  allowed.  (Elliott  to  allowance  of  counsel  fees  generally, 
V.  Lewis,  3  Edw.  40.)  And  the  charge  see  Matter  of  Hutchinson,  84  Hun, 
of  counsel  will  not  be  limited  to  the  563;  32  N.  Y.  Supp.  869;  Matter  of 
taxable  costs  of  the  action.  (lb.)  Spoorer,  86  Hun,  9;  33  N.  Y.  Supp. 
See  Betts  v.  Betta,  4  Abb.  N.  C.  323.  136;  Matter  of  Thrall,  30  App.  Div. 
The  attorney's  costs  recovered  from  271;  51  N.  Y.  Supp.  595  (modified  in 
the  defendant  in  an  action  by  the  rep-  other  respects,  157  N.  Y.  46)  ;  Matter 
rescntative,  on  a  collection  of  the  of  Hosford,  27  App.  Div.  427 ;  50  N.  Y. 
claim,  including  costs,  do  not  belong  Supp.  550;  Matter  of  Archer,  23  id. 
to  the  latter,  and  he  should  not  be  1041;  Matter  of  Quinn,  16  Misc.  6.")1; 
surcharged  with  them.  ( Clute  v.  40  N.  Y.  Sunp.  732 ;  Matter  of  Arken- 
Gould,  28  Hun,  348.)  An  expendi-  burgh,  13  Misc.  744;  35  N.  Y.  Supp. 
ture  for  a  stenogi-aphio  report  of  an  251;  69  St.  Rep.  567.  For  cases  where 
examination  of  a  witness  de  bene  esse,  the  representative  was  concerned  as 
which  was  not  read  in  evidence  at  the  attorney,  see  Matter  of  Van  Wert,  3 
trial,  and  was  never  even  returned  to  Misc.  563;  24  N.  Y.  Supp.  719; 
the  court,  will  not  be  allowed.  (Mat-  Jaeobsen  v.  Levine,  59  Misc.  449. 
ter  of  Henry,  5  Dem.  272.)      The  ex-       49  Collins  v.  Hoxie,  9  Paige,  81. 
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of  the  suit/**  and  his  good  faith  in  the  matter ;  advice  of  counsel  is 
immaterial.^'  If  the  prosecution  or  defense  was  in  good  faith, 
he  has  not  only  a  claim  against  the  fund,  but  a  right  of  action 
against  the  beneficiaries,  for  "  his  reasonable  costs  and  other  ex- 
penses ; "  ^^  but  not,  where  the  costs  were  expressly  personally 
charged  to  him  in  the  action  in  which  they  were  incurred,^^  though 
the  fact  that  they  were  not  expressly  charged  to  him,  is  not  con- 
clusive that  they  were  incurred  in  good  faith,  so  as  to  enable  him 
to  their  allowance  in  the  Surrogate's  Court.^* 

The  fact  that  the  result  of  a  proceeding  instituted  by  the  repre- 
sentative was  favorable  to  him,  in  the  first  instance,  proves  that 
the  proceeding  was  not  altogether  groundless,  notwithstanding  a 
■reversal  on  ap.peal.®'  The  awarding  of  costs,  on  appeal,  against 
the  estate  is  no  evidence  that  the  court  considered  the  proceedings 
unjustifi-able.  Nor  does  such  a  conclusion  follow  from  the  fact 
that  costs  are  awarded  against  the  estate,  in  a  case  where  the  rep- 
resentative is  plaintiff.  It  is  different  where  he  is  defendant.  If 
costs  are  awarded  against  him  in  such  an  action,  it  is  some  evi- 
dence that  the  claim  was  unreasonably  litigated."*  The  fact  that 
costs  were  not  awarded  against  him  personally  is  not  conclusive 
of  his  good  faith.^^ 

The  good  faith  of  the  representative  in  resisting  the  claim  and 
defending  the  action  will  determine  his  right  to  be  reimbursed. 
Thus,  where  an  executor  unsuccessfully  defended  an  action  brought 

50  Thus,  ■where  the  result  of  the  ac-  53  Hosack  v.  Rogers,  9  Paige,  461; 
tion  would  only  determine  whether  the  Matter  of  Miller,  4  Eedf.  302.  See 
estate,  the  amount  of  which  was  not    Co.  Civ.  Proc,  §  1836. 

affected,    would    go    to    the    represen-  54  Tucker    v.    McDermott,    2    Redf. 

tative   personally   or   to   another,   the  319.      The    subject   of   costs,    etc.,    in 

expenses    of    the    litigation    are    not  actions  by  and  against  personal  repre- 

chargeable  against  the  estate.      (Mat-  sentatives,   is   fully   treated  in  subse- 

ter  of  Ordway,  131  App.  Div.  339.)  quent  sections  of  this  chapter. 

51  Matter  of  Huntley,  13  Misc.  375;  55  Matter  of  Miller,  4  Redf.  302. 

35  N.  Y.  Supp.  113;  Matter  of  Stan-  56  lb.  Upon  an  application  for  leave 
ton,  41  Misc.  278;  84  N.  Y.  Supp.  46.  to  issue  execution  upon  a  judgment 
As  to  the  burden  of  proof,  see  §  556,  recovered  in  an  action,  which  the  ad- 
post,  ministrator     had     unsuccessfully     de- 

52  Co.  Civ.  Proc,  §  1916.  See  Boyn-  fended,  and  in  which  the  court  had 
ton  v.  Laddy,  32  St.  Rep.  578;  10  awarded  costs  against  the  estate  to 
N.  Y.  Supp.  622 ;  Matter  of  Knibbs,  the  plaintiff,  the  administrator  can- 
45  Misc.  83;  103  App.  Div.  134.  A  not  be  allowed  to  reduce  the  amount 
surrogate  by  a  decree  refusing  pro-  in  his  hands  by  a  charge  for  counsel 
bate  to  a  codicil  may  award  costs  to  fees  for  professional  services,  in  the 
the  successful  contestant,  and  if  the  very  action  in  which  the  judgment 
executor  pays  the  same  before  an  ap-  was  recovered.  (Matter  of  Nichols,  4 
peal   is   perfected,   he   is   protected  in  Eedf.  288.) 

such  payment,  as  he  is  also  if  no  ap-        57  Matter  of  Smith,  1  Misc.  269 ;  22 
peal  is  taken  from  that  part  of  the  de-    N.  Y.  Supp.  1067. 
cree  which  awards  such  costs.      (Mat- 
ter of  Eastman,  25  Week.  Dig.  397.) 
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against  him,  individually,  far  tiie  price  of  a  tombstone,  ordered 
by  him  in  pursuance  of  a  direction  in  the  will,  he  is  entitled 
to  be  reimbursed,  out  of  the  estate,  the  amount  of  the  judgment 
paid  by  him,  which  included  plaintiff's  costs  and  disbursements, 
and,  in  addition,  a  reasonable  counsel  fee  paid  to  his  own  attorney, 
it  appearing  that  he  acted  in  good  faith  in  defending  the  action. '"'* 

A  representetive  is  not  justified,  however,  in  incurring  expenses 
in  contesiting  a  claim  presented  against  the  estate,  where  there  is 
no  fund  out  of  which  such  claim  could  be  paid,  if  judgment  were 
recovered;  nor  in  defending  claims  presented  against  the  estate, 
■out  of  the  proceeds  of  lands  sold  to  pay  debts  in  proceedings  under 
the  statute,^®  especially  where  the  litigation  is  unnecessarily  pro- 
tracted by  repeated  appeals  after  the  law  has  been  settled  by  the 
courts.®" 

It  stands  to  reason  that  he  is  not  entitled  to  charge  the  estate 
with  the  expenses  of  his  unsuccessful  resistance  of  an  application 
for  an  order  requiring  him  to  account,  nor  of  his  defense  in  pro- 
ceedings for  contempt  for  neglecting  to  account,®-^  nor  of  an  unsuc- 
cessful endeavor  to  remove  his  co-executor.®^ 


58  Matter  of  Grout,  15  Hun,  361. 
See  Matter  of  Eitch,  76  id.  36;  27 
N.  y.  Supp.  613. 

59  Matter  of  Wilcox,  11  Civ.  Proc. 
Rep.  115  (s.  c.  as  Matter  of  Wood- 
ward, 13  St.  Rep.  161).  So  the  es- 
tate should  not  be  charged  with  costs 
incurred  by  him  in  defending  an  ac- 
tion brought  against  him  by  testator's 
widow  to  recover  dower  in  lands  de- 
vised to  her  for  life  by  the  will,  but 
of  which  the  executor  had  received  tlie 
nieome  subsequent  to  testator's  death. 
(Ib.^ 

uo  Gross  V.  Moore,  14  App.  Div.  353 ; 
43  N.  Y.  Supp.  945. 

61  Gilman  v.  Gilman,  2  Lans.  1. 
Compare  Tucl-:er  v.  McDermott,  2 
Redf.  320;  Shakespeare  v.  Markham, 
10  Hun,  312;  aflf'd,  72  N.  Y.  400.  In 
Matter  of  Collyer  (1  Connoly,  546), 
on  an  administrator's  accounting,  the 
following  expenses  were  not  allowed, 
viz.:  Counsel  fee  paid  to  an  attorney 
for  consultations  with  the  administra- 
tor, next  of  kin,  before  his  appoint- 
ment, as  to  the  selection  of  an 
administrator,  such  appointment  being 
without  a  contest.  Payment  to  coun- 
sel for  attendance  and  advice  as  to 
the  making  of  an  inventory.  Payment 
of  a  retaining  fee  to  an  attorney. 
Payment  of  a  counsel  fee  in  a  proceed- 
ing for  the  revocation  of  the  will,  in 


which  the  administrator  appeared  in 
his  representative  capacity  as  well  as 
next  of  kin,  where  he  was  a  necessary 
party  only  as  next  of  kin ;  especially 
where  his  attorney  has  received  costs 
which  he  has  not  credited  against 
the  charges  for  services  to  the  admin- 
istrator. A  large  amount  of  money  — 
$3,000  —  paid  to  a  young  attorney 
who  was  not  retained  by  the  adminis- 
trator, but  who,  by  his  persistent  at- 
tendance in  the  proceeding,  was  finally 
recognized  by  the  administrator  as 
one  of  his  counsel,  such  expenses  not 
appearing  to  be  necessary  or  reason- 
able. Searching  for  evidence  by  the 
administrator's  attorney  for  the  pur- 
pose of  bringing  actions.  A  sum  paid 
as  counsel  fees  for  services  upon  fur- 
nishing a  new  bond  on  the  release  of 
one  of  the  administrator's  original 
bondsmen.  Fees  to  an  attorney  for 
services  rendered  necessary  by  the  at- 
torney's remissness.  A  charge  of  $20 
a  day  by  the  attorney  of  the  adminis- 
trator, for  attending  sessions  of  a  ref- 
erence where  nothing  was  done  but  to 
adjourn  (this  charge  was  reduced  to 
$10  for  each  of  such  sittings).  See 
Matter  of  Oakes,  19  App.  Div.  192; 
45  N.  Y.  Supp.  984;  Matter  of  Pond, 
42  Misc.  101;  Matter  of  Hoffman,  62 
Misc.  600. 

02  Matter  of  Archer,   51   Misc.   260. 
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§  556.  What  are  necessary  and  reasonable  expenditures The 

responsibili-ty  rests  upon  the  representative,  of  deciding  what  is  a 
necessary  or  reasonable  expense  of  administration,  in  a  particular 
case.  While,  in  the  first  instance,  the  burden  is  upon  him  of 
showing  the  necessity  and  reasonableness  of  an  expense  which  he 
has  incurred  and  paid,®^  such  burden  may  be  met  and  shifted 
by  the  production  of  a  voucher,  duly  sworn  to,  showing  on  its  face 
an  allowable  claim;®*  and  it  is  then  for  the  objector  to  show  that 
the  sum  paid  was  unreasonably  large.*"^  The  character  and  amount 
of  the  estate,  and  of  the  business  of  its  administration,  will,  to  a 
great  extent,  determine  this  question. 

But  in  no  case  ought  an  expenditure  to  be  allowed,  which  was 
not  connected  with  the  business  of  administration.®"  It  must  have 
been,  in  every  case,  for  a  purpose  either  authorized  by  the  will 
or  comprehended  in  his  duty  as  representative.  Thus,  an  executor, 
will  not  be  allowed  for  the  expenses  of  maintaining  the  testator's 
favorite  horse,  though  requested  verbally  by  the  testator  to  keep 
the  horse  as  long  as  he  should  live  f  nor  will  he  be  compensated 


But  counsel  fees  paid  by  the  executor 
to  collect  moneys  from  his  co-executor 
are  properly  chargeable  to  the  estate, 
being  paid  not  solely  for  his  own 
benefit,  but  for  that  of  the  estate  as 
well.  (Matter  of  Edie,  117  App.  Div. 
310.)  Compare  Matter  of  Ordway, 
131  App.  Div.  339. 

63  Matter  of  Peck,  79  App.  Div.  296 ; 
80  N.  Y.  Supp.  76;  Matter  of  Hos- 
ford,  27  App.  Div.  427;  Matter  of 
Eainsforth,  40  Misc.  609;  83  N.  Y. 
SupD.  57.  See  Journault  v.  Ferris,  2 
Deni.  320;  Willson  v.  Willson,  id. 
462 ;  St.  John  v.  McKee,  id.  236 ;  Ray- 
mond v.  Davton,  4  id.  333;  Matter  of 
Casey,  6  N.  Y.  Supp.  608. 

64  "  Where  an  item  of  an  account  is 
attacked,  the  question  upon  whom  the 
burden  of  proof  is  imposed  must  be 
decided  by  the  test  whether  the  court 
can,  from  the  voucher  therefor,  stand- 
ing uncontradicted,  justify  his  allow- 
ance thereof  as  establishing  a  prima 
facie  case."  (Per  Ransom,  S.,  Matter 
of  Graham.  N.  Y.  L.  J.,  Dec.  22, 
1892.)  In  Matter  of  Swart  (25  St. 
Rep.  88),  a  surrogate's  decree  was  sus- 
tained, disallowing  liabilities  created 
for  professional  services  and  other- 
wise, in  the  absence  of  proof,  either 
that  the  services  were  reasonable  in 
amount,  or  necessary  for  the  estate's 
protection. 

65  Fowler  v.  Lockwood,  3  Redf.  465. 


66  Matter  of  Biggar,  39  Misc.  426; 
80  N.  Y.  Supp.  214.  An  executor  who 
is  given  no  control,  over  the  real  prop- 
erty may  not  be  allowed  for  expenses 
in  managing  it.  (Matter  of  Ogden,  41 
Misc.  158;  83  N.  Y.  Supp.  977.) 

07  Matter  of  Teyn,  2  Redf.  306; 
Matter  of  Johnson,  50  Misc.  99.  So 
the  representative  will  not  be  allowed 
the  expenses  of  lunacy  proceedings  in- 
stituted against  the  widow  and  sole 
legatee  of  the  intestate.  (Underbill 
V.  Newburger,  4  Redf.  499.)  Pay- 
ment by  an  executor  on  a  judgment 
against  a  legatee,  and  a  brother  of  the 
executor,  which  does  not  appear  to 
have  any  connection  with  the  admin- 
istration of  the  estate,  will  be  disal- 
lowed. (Matter  of  Smith,  1  Misc. 
269;  22  isr.  Y.  Supp.  1067.)  So,  too, 
the  expense  of  collecting  rents  and  for 
taxes,  etc.,  where  the  widow,  who  is 
the  life  tenant,  is  required  by  the  will 
to  bear  such  charges.  (Matter  of 
Tnrfler.  24  K  Y.  Supp.  91.)  Sec  Mat- 
ter of  Spears,  89  Hun,  49;  35  N.  Y. 
Supp.  35.  But  the  expense  of  erecting 
a  factory  building  for  use  in  closing 
up  the  estate,  and  which  increases  the 
value  of  the  land,  of  which  the  heirs 
have  received  the  benefit,  should  be 
credited  to  the  executor  and  charged 
against  principal.  (Matter  of  Brauns- 
dorf,  2  App.  Div.  73;  37  N.  Y.  Supp. 
229.) 
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for  carrying  on  testator's  business  in  conjunction  with  the  sur- 
viving partner.®* 

The  surviving  partner  of  the  decedent  is  bound,  as  such,  to  col- 
lect the  assets  and  close  the  business,  without  compensation  from 
the  estate  of  his  deceased  partner.®^  An  executor  cannot  be 
allowed,  therefore,  the  expenses  of  stocking  .and  managing  the 
decedent's  farm,  or  in  operating  a  mill,  of  which  iie  and  the  de- 
cedent were  tenants  in  common."* 

§  557.  Representative's  personal  services. —  The  representative 
is  supposed  to  be  fully  compensated  for  his  personal  services  ren- 
dered to  the  estate,  by  the  commissions  allowed  him  under  the 
statute.'^  Hence  a  representative,  who,  being  a  lawyer,  appears 
and  acts  in  his  own  behalf,  in  an  action,  in  which  the  estate  is 
interested,  is  not  entitled  to  charge  the  estate  for  such  services,''^ 
although  he  may  employ  his  partner,  provided  he  does  not  share 
in  the  compensation  for  such  services.''^ 

He  will  not,  for  example,  be  allowed  for  the  use  of  his  own 
horse  in  going  about  attending  to  the  business  of  the  estate,  nor 
for  its  feed,  provided  by  himself.^*  Except  in  a  case  where  the 
will  authorizes  it,  the  executors  are  not  justified  in  employing  one 
of  their  number  to  perform  extra  services  as  clerk  in  keeping  the 
accounts  of  the  estate,  and  allowing  him  a  salary  in  addition  to 
his  statutory  commissions  f^  nor  can  they  charge  the  estate  for  the 
services  of  a  co-executor,  an  attorney,  in  professionally  defending, 

68  Matter  of  Taft,  28  St.  Rep.  315;  T2  Matter  of  HoAvard,  23  N.  Y.  Supp. 
8  K  Y.  Supp.  282 ;  Matter  of  Hayden,  836;  Matter  of  Wick.  .53  Misc.  211. 
54  Hun,  197;  26  St.  Rep.  911;  aff'd,  See  Matter  of  Van  Wert,  3  Misc.  563; 
125  N.  Y.  776.  Compare  Matter  of  24  N.  Y.  Supp.  719.  For  a,  case  where 
Kempf,  53  Misc.  200;  Matter  of  Froe-  the  mil  directed  the  executor  to  act 
lich,  50  Misc.  103.  as  attorney  for  the  estate,  see  Jacob- 

69  Ames  V.  Downing,  1  Bradf.  321.  sen  v.  Levine,  59  Misc.  449.  A  mort- 
See  17  Abb.  N.  C.  172,  note  and  §  533,  gage  given  to  an  executor  as  security 
ante.  for  a  claim  for  his  services  as  attor- 

70  Larrour  v.  Larrour,  2  Redf.  69.  ney  in  defending  the  estate, —  Held, 
But  charges  for  threshing  grain  raised  not  binding.  (Bigelow  v.  Davol,  69 
by   decedent,    if   done   to   prepare   for  Hun,  74:  23  N.  Y.  Supp.  494.) 

sale  or  market,  are  proper.     (lb.)    As  73  M.atter  of  Simpson,  36  App.  Div. 

are  also  expenses  for  entertainment  of  562;   55  N.  Y.  Supp.   697;    aff'd,   158 

buyers  in   order  to  secure  their  good  N.  Y.  720. 

will.      (Matter   of  Froelich,  50  Misc.  74  Pullman  v.  Willets,  4  Dem.  536. 

103.)  7.5  Clinch  v.  Eckford,  8  Paige,  412; 

71 "  Where  the  will  provides  a  spe-  Vanderheyden  v.  Vanderheyden,  2  id. 

cific  compensation,  to  an  executor  or  287 ;    Matter   of   Peclc,    79    App.   Div. 

administrator,   he    is   not   entitled   to  296;    80  N.   Y.   Supp.   76;    aff'd,    177 

any  allowance  for  his  services,  unless  N.  Y.  538.     But  see  Matter  of  Meilke, 

by   a   written   instrument,    filed    with  2  Connoly,  97;  Matter  of  Froelich,  50 

the   surrogate,   he  renounces   the   spe-  Misc.  103. 
cific  compensation."     (Co.  Civ.  Proc, 
§    2730.)      See   Matter    of   Rowe,   42 
Misc.  172. 
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at  their  request,  an  action  brought  against  the  estate,  though  the 
legatees  and  next  of  kin  united  in  such  request/® 

This  rule  does  not  apply,  however,  to  the  case  of  the  employ- 
ment by  the  executors  of  one  who,  though  named  in  the  will  as  an 
executor,  never  took  out  letters  or  exercised  any  executorial  con- 
trol over  the  estate." 

The  general  principle  must  be  deemed  settled  that  allowances 
for  the  representative's  personal  work  and  labor,  e.  g.,  in  the 
repair  of  buildings  belonging  to  the  estate,  cannot  be  allowed,''* 
unless  specifically  authorized  by  the  judicial  act  of  the  surrogate, 
■or  a  court  of  competent  jurisdiction,  before  they  are  rendered. 
And  in  case  of  a  guardian  rendering  voluntary  services,  the  broad 
rule  has  been  established  that  it  makes  no  difference  whether  he 
applies  to  the  surrogate  for  a  formal  order  directing  the  perform- 
ance of  such  service,  and  fixing  the  compensation  for  it,  before  the 
service  is  done  (which  the  surrogate  has  no  power  to  grant),  or 
whether,  after  such  a  service  has  been  rendered,  the  surrogate  rati- 
fies and  allows  it,  and  fixes  and  awards  the  charge  against  the 
estate,  as  an  extra  compensation;  for,  in  each  case,  the  surrogate 
is  asked  to  act  upon  the  representation  and  proof  of  the  guardian 
as  to  the  necessity,  the  extent,  and  the  value  of  the  services  to  be 
rendered,  or  which  have  heen  rendered,  and  hence  there  may  arise 
the  incentive,  on  the  part  of  the  guardian,  to  create  or  magnify  the 
need  and  to  overrate  the  value  of  the  performance.''^ 

The  rule,  however,  in  not  inflexible,  and  does  not  apply  in  a 
case,  for  example,  where  one  of  the  executors,  at  the  request  of 
his'  co-executors,  and  with  the  consent  of  all  parties  in  interest, 
took  charge  of  three  farms  and  for  a  period  of  fifteen  years  spent 
his  time  and  labor  in  managing  their  cultivation  and  collecting 
their  rents  and  profits ;  this  was  no  part  of  his  executorial  duty.®" 

76  Collier  v.  Mimn,  41  N.  Y.  143  executor  or  other  trustee  of  a  fund  in- 
( three  judges  out  of  eight  dissenting;  vested  in  land,  who  pays  the  highway 
but  approved  in  Smith  v.  Albany,  61  taxes  thereon  by  his  personal  labor,  is 
id.  444 ) .  entitled    to    be    allowed    the    amount 

77  Campbell  v.  Mackie,  1  Dem.  185.  thereof  in  his  account,  as  if  it  had 
Compare  Campbell  v.  Purdy,  5  Eedf.  been  paid  in  money.  (Lansing  v. 
434.  Lansing.   45   Barb.   182;   31   How.  Pr. 

78  Matter  of  Woods,  55  Misc.  181.  55.)     Biit  in  this  case  the  liability  is 

79  Matter    of    Hayden,     1     Connoly,  created  and  liquidated  by  law. 

454;  modfd.,  54  Hun,  197;   aflf'd,  125  so  Lent   v.   Howard,  89  N".  Y.    169; 

N.  Y.  776 ;  Morgan  v.  Hannas,  13  Abb.  Matter    of    Meilke,     2    Connoly,    97  ; 

Pr.     (N.    S.)     361,    and    cases    infra.  Matter  of  Kempf,  53  Misc.  200.     See 

Compare  the  Parsee  Merchant's  Case,  Matter  of  Hosford.  27  App.  Div.  427; 

3  Daly,  529;  11  Abb.  Pr.   (N.  S.)  209;  50  N.  Y.  Supp.  550. 
Hooper  v.  Adee,  3  Duer,  235.    But  an 

32 
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§  558.  Employment  of  agents  and  clerks. —  As  a  representative 
is  not  entitled  to  extra  compensation  for  his  own  services,  in  the 
performance  of  his  administrative  duties,  he  cannot  employ,  and 
charge  the  ©state  for,  the  services  of  another,  e.  g.,  a  lawyer,  in 
doing  what  he  himself  might  justly  be  expected  to  do.^^  If  he 
sees  fit  to  employ  another  to  perform  the  usual  and  ordinary 
services  attendant  upon  the  execution  of  the  trust,  e.  g.,  the  prepa- 
ration of  his  inventory,*^  the  expense  of  the  employment  is  his 
own  and  not  that  of  the  estate. 

In  ordinary  cases,  a  representative  ought  to  keep  his  own  ac- 
counts, as  such,  and  will  not  be  allowed  clerk-hire  ;^^  but  cases 
are  easily  conceivable  where  the  magnitude  of  the  estate,  or  the 
complication  of  its  affairs,  would  amply  justify  the  employment 
of  clerical  services.** 

Where  the  employment  of  an  agent  or  clerk,  in  the  manage- 
ment of  the  estate,  is  rendered  fit  and  beneficial,  by  the  circum- 
stances of  the  estate,  or  is  authorized  by  the  will,  the  expense  is  a 
proper  charge  upon  the  estate.*^  Thus,  where  the  decedent,  a 
merchant,  left  a  stock  of  goods  in  the  retail  store  carried  on  by 
him,  it  was  a  fair  exercise  of  discretion,  by  the  representative,  to 
employ  a  clerk  to  continue  the  sale  at  retail,  instead  of  making  a 
forced  sale;  and  there  being  no  proof  of  loss  to  the  estate,  the 
wages  of  the  clerk  were  allowed.*®  And,  where  the  necessity  for  a 
sale  of  real  estate  in  the  hands  of  the  executor  is  clear  he  may  be 

81  Raymond  v.  Dayton,  4  Dem.  333 ;  employ  a  clerk  to  attend  to  the  duties 
St.  John  V.  McKee,  2  id.  236;  Willsou  which  the  executor  -would  have  per- 
V.  Willson,  id.  462;  Journault  v.  Fer-  formed,  if  not  engaged  in  the  affairs 
ris,  id.  320;  Matter  of  Van  Nostrand,  of  the  estate.  (Matter  of  Butler,  1 
3  Misc.  396;  Matter  of  Van  Wert,  id.  Connoly,  58;  9  N.  Y.  Supp.  641.) 
563;  Matter  of  Archer,  51  Misc.  260;  84  In  a  proper  case,  the  representa- 
Matter  of  Murray,  40  Misc.  433 ;  82  tive  may  employ  an  attorney  at  a 
N.  Y.  Supp.  394;  Matter  of  Ogden,  41  specified  sum  per  annum.  (Matter  of 
Misc.   158;   83  N.  Y.  Supp.  977.     See  Beekman,  1  L.  Bui.  55.) 

Matter  of  Knapp,  8  Abb.  N.  C.  308;  ssMeWhorter  v.  Benson,  Hopk.  28 

Matter  of  Arkenburgh,  13  Misc.  744;  Cairns    v.    Chaubert,    9    Paige,    160 

35  N.  Y.  Supp.  251.  Fisher  v.  Fisher,  1  Bradf.  335;  Bron. 

82  Matter  of  Quin,   1   Connoly,  382.  son    v.    Bronsou,    48    How.    Pr.    481 
See  Pullman  v.  Willets,  4  Dem.  536.  Meeker    v.    Crawford,    5    Redf.    450 

S3  Matter  of  Beach,  1  Misc.  27;   22  Matter  of  White,  6  Dem.  375;   Wells 

N.  Y.  Supp.  1079;  Matter  of  Richard-  v.  Disbrow,  48  St.  Rep.  746;  20  N.  Y. 

son,  2  Misc.  288 ;  23  N.  Y.  Supp.  978 ;  Supp.    518;    Matter    of    Wagner,    40 

Matter  of  Harbeck,    81   Hun,   26;   30  Misc.  490;    82  N.   Y.   Supp.   797.     In 

N.  Y.  Supp.  521;  aflf'd,  145  N.  Y.  648.  Matter   of  Steward    (90  Hun,   94;   35 

An  allowance  as  for  clerk  hire  cannot  N.  Y.  Supp.  366),   a  payment  to  the 

be  made  to  an  executor  for   his  per-  son  of  decedent  for  taking  care  of  the 

sonal  services,  although  the  affairs  of  property  after  the  latter's  death,  was 

the  estate  are  such  as  to  have  justified  allowed. 

the   employment   of   a   clerk    and   the        86  Cornwall  v.  Deck,  2  Redf.  87. 
executor's   firm   had   been   obliged    to 
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allowed  the  commissions  of  a  broker  upon  such  sale,  as  an  admin- 
istrative expense.^'' 

Where  business  of  the  estate  is  required  to  be  transacted  at  a 
distance,  the  representative  ought  to  employ  an  agent  on  the  spot, 
instead  of  incurring  the  expense  of  repeated  personal  journeys 
thither.««' 

§  559.   Expenses  of  preparing  account  for  settlement How  far 

a  representative  is  justified  in  employing  a  lawyer  or  an  account- 
ant in  preparing  his  account  for  judicial  settlement  necessarily 
depends  upon  the  oircumstan<;es  of  each  case.  The  Code  aEows 
him  on  a  judicial  settlement  of  his  account,  such  sum  as  the  surro- 
gate deems  reasonrble  for  his  counsel  fees  and  other  expenses,  not 
exceeding  ten  dollars  for  each  day  occupied  in  the  trial,  and 
necessarily  occupied  m  preparing  his  accowni?^  It  is  held,  there- 
fore, that  the  representative  may  put  into  his  account  a  charge 
for  payment  to  an  attorney  for  making  up  his  account.^** 

But  failing  to  keep  his  accounts  distinct  from  his  dealings  with 
others,  he  is  not  entitled  to  be  allowed,  for  his  own  time  and 
expenses,  more  than  would  be  reasonable  for  time  spent  in  keeping 
an  account  in  such  manner  as  the  law  requires.^-"-  Merely  because 
the  representative  had  not  the  necessary  leisure  to  do  so  himself, 
it  not  appearing  that  the  employment  of  an  accountant  was  neces- 
sary for  any  other  reason,  does  not  justify  an  allowance  for  an 
accountant  in  preparing  the  account.®^ 

87  Matter  of  Rothschild,  63  Misc.  Compare  Fowler  v.  Lockwood,  3  Redf. 
615.  465 ;    Underbill    v.    Newburger,    4    id. 

88  Everts  v.  Everts,  62  Barb.  577.  499 ;  Betts  v.  Betts,  4  Abb.  N.  C.  323 ; 

89  Co.  Civ.  Proc,  §  2562.  The  al-  Hall  v.  Campbell,  1  Dem.  416;  Hall  v. 
lowance  which  may  be  made  to  an  Hall,  78  N.  Y.  535 ;  Matter  of  Car- 
executor  on  his  accounting  for  services  man,  3  Redf.  46 ;  Ward  v.  Ford,  4  id. 
of  his  counsel  in  the  probate  proceed-  34;  Matter  of  Brown,  16  Abb.  Pr. 
ings  is  not  limited  to  the  costs  allow-  (N.  S.)  457.  Where  the  services  of 
able  under  this  section;  and  the  pre-  a  lawyer  in  preparing  an  account  are 
vious  allowance  of  such  costs  by  the  merely  clerical,  the  statute  limits  the 
surrogate  in  the  probate  proceedings  amount  he  is  to  be  paid,  as  above, 
will  not  constitute  a  bar  to  the  allow-  Where  the  services  were  professional, 
ance  of  a  further  sum  on  the  account-  counsel  is  entitled  to  a  professional 
ing.  (Douglas  v.  Yost,  64  Hun,  155;  fee  to  be  charged  as  an  expense  of  ad- 
28  Abb.  N.  C.  320 ;  Matter  of  Mitchell,  ministration.  (Matter  of  Graham, 
39  Misc.   120;   78  N.  Y.  Supp.   976.)  N.  Y.  L.  J.,  Dec.  22,  1892.) 

An    allowance    to     an    administrator  91  Matter   of  Wilcox,    11   Civ.  Proc. 

under    this    section,    for    counsel    fees  Rep.    115.      In   Harrison    v.   McAdam 

and  expenses  of  his  accounting,  is  an  (38  Misc.  18),  it  was  said  that  he  was 

"  actual  expense  "  within  section  2557,  not  entitled  to  compensation  at  all. 

and  may  be  made  although  the  estate  92  Matter  of  Quin,   1   Connoly,   382. 

is  less  than  $1,000.      (Matter  of  Van  Compare  Harrison  v.  McAdam,  supra. 

Kleeck,  2  Connoly,  14.)  See  §  1115,  post. 
80  Matter  of  Selleck,  1  St.  Rep.  575. 
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TITLE  THIED. 
widow's  quaeantine  and  sustenance. 

§  560.  The  statutory  provision. —  In  this  State,  as  in  most,  if  not 
all,  of  the  States,  provision  is  made  by  statute,  taken  from  magna 
charta,  for  the  tarrying  of  the  widow  in  the  chief  house  of  her 
husband  for  the  period  of  forty  days  after  his  death,  without  being 
liable  to  rent,  and  for  her  reasonable  sustenance  in  the  meantime, 
out  of  her  husband's  estate ;  and  this,  whether  her  dower  be  sooner 
assigned  to  her  or  not.®^ 

This  right  to  remain  in  the  husband's  house  relates  only,  it  is 
held,  to  lands  of  which  the  widow  was  dowable,  that  is  to  say,  in 
which  the  husband  had  an  estate  of  inheritance  ;**  and,  like  dower, 
may  be  waived  or  released  by  her  acceptance  of  a  provision  in  her 
husband's  will  given  in  lieu  thereof."^  Upon  the  expiration  of  the 
forty  days,  the  right  ceases,  whether  her  dower  has  meanwhile 
been  assigned  or  not,  and  thereupon  the  heir  may  expel  her.®^ 

§  561.  "What  is  a  reasonable  sustenance. —  In  regard  to  the 
widow's  right  to  a  reasonable  sustenance  during  the  forty  days, 
the  fact  that  the  estate  is  insolvent  is  not  material,®'^  except  as  it 
may  control  the  discretion  of  the  surrogate,  either  in  ordering  the 
amount  to  be  allowed,  or  in  determining  the  reasonableness  of 
the  amount  expended  for  that  purpose  by  the  executor  or  adminis- 
trator. The  reasonableness  of  the  sum  to  be  allowed  for  sus- 
tenance, which  is,  of  course,  in  addition  to  the  articles  set  apart 

93  Cons.  L.  1909,  c.  52,  §   204   (for-  voroe     (Pitts    v.    Pitts,    14    Abb.    Pr. 

mer    statutes,    1    E.   S.   742,    §    17;    L.  [N.  S.]  97;  52  N.  Y.  593)  ;  or  by  her 

1896,   c.   547,   §    184).  acceptance  of  a  provision  in  the  hus- 

04Voelckner  v.  Hudson,  1  Sandf.  band's  will,  given  in  lieu  of  dower 
215.  A  widow  is  entitled  to  be  en-  (Lewis  v.  Smith,  9  N.  Y.  517;  Grain 
dowed  of  the  third  part  of  all  the  real  v.  Cavana,  36  Barb.  410;  62  id.  109; 
property  of  which  her  husband  was  Matter  of  Merserau,  38  Misc.  208 ;  77 
seized  of  an  estate  of  inheritance  at  N.  Y.  Supp.  329).  As  to  the  eflfeet  of 
any  time  during  the  marriage  (Cons,  alianage  on  a  claim  for  dower,  see 
L.  1909,  c.  52,  §  190;  formerly  1  R.  S.  Burton  v.  Burton,  1  Abb.  Ct.  App. 
740,  %  1  ;  Durando  v.  Durando,  23  Dec.  271 ;  Goodrich  v.  Russell,  42  N.  Y. 
N.  Y.  331),  unless,  of  course,  she  has,  177.  As  to  lands  held  by  the  husband, 
by  joining  him  in  a  conveyance,  re-  as  tenant  in  common  with  a,  third 
leased  her  right  thereto  (Hawley  v.  person,  and  as  to  partnership  lands, 
James,  5  Paige,  318,  543)  ;  or  unless  see  Smith  v.  Jackson,  2  Edw.  28; 
the  lands  have  been  taken  from  her  Smith  v.  Smith,  6  Lans.  313. 
husband  by  the  right  of  eminent  do-  95  Matter  of  Merserau,  supra.  Mat- 
main  (Mooro  V.  Mayor,  etc.,  of  N.  Y.,  ter  of  Menschke,  61  Misc.  9. 
8  N.  Y.  110)  ;  or  by  virtue  of  a  para-  96  Jackson  v.  O'Donaghy,  7  Johns, 
mount  lien  prior  to  the  marriage  (Van  247;  Siglar  v.  Van  Riper,  10  Wend. 
Duyne  v.  Thayre,  14  Wend.  233;  19  414. 
id.  162)  ;  or  barred  by  a,  decree  of  di-  07  Johnson  v.  Corbett,  11  Paige,  265. 
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for  her,  and  the  one  hundred  and  fifty  dollars  for  fumiture,^^  is 
to  be  determined  in  the  light  of  all  the  circumstances  of  the  par- 
ticular case,  the  allowance  being  more  or  less  as  the  case  may  seem 
to  require,  or  none  at  all,  perhaps,  if  it  appears  that,  all  things 
considered,  none  ought  to  be  made.^®  But  the  discretion  is  a  legal 
discretion,  and  is  subject  to  appeal. 

In  a  case  where  all  the  real  and  personal  estate,  except  a  small 
legacy,  was  given  by  the  will  to  the  widow  for  life,  the  siurrogate's 
decision  that  she  was  not  entitled  to  an  allowance  for  forty  days' 
sustenance,  nor  to  one  hundred  and  fifty  dollars  for  household 
furniture,  was  sustained  on  appeal.-^  But  the  sustenance  to  be 
allowed  for  is,  in  any  case,  that  of  the  widow  herself ;  she  cannot 
be  allowed,  by  virtue  of  this  statute,  to  provide  out  of  the  estate- 
for  the  maintenance  of  the  children  f  nor,  as  "  sustenance,"  will 
she  be  allowed  her  mourning  outfit,  or  her  personal  expenses  in 
attending  her  husband's  funeral.  She  is  entitled  to  the  use  of  the 
supplies  left  on  hand  in  the  house  during  her  quarantine,  and 
the  reasonable  cast  of  her  board  during  that  period.^ 

TITLE  FOURTH. 

EEDUOTION  OF   ESTATE   TO   POSSESSION. 

ARTICLE  FIRST. 

PEOCEEDINGS  BEFOEE  ISSUE  OF  LETTEES. 

§  562.    Extent  of  representative's  authority In  regard  to  the 

collection  of  the  estate,  before  the  grant  of  letters,  there  was  for- 
merly a  great  difference  between  the  powers  of  an  executor  and 
an  administrator.  At  common  law,  an  executor  was  said  to  derive 
his  title  from  the  will  itself,  and  not  from  the  probate ;  the  letters 
issued  to  him  being  evidence  only  of  his  title,  and  not  the  founda- 
tion of  it.  On  the  other  hand,  the  authority  of  an  administrator 
springs  from,  and  is  founded  on,  the  grant  of  letters  to  him.* 

Even  a  person  entitled  to  administer  in  preference  to  every  one 
else,  and  competent  in  every  respect,  has  no  right  to  interfere  with 
the  estate  before  the  issuing  of  letters  to  him.  An  executor,  how- 
ever, was  held  to  have  the  right  — ■  as  a  deduction  from  the  prin- 

98  See  ante,  §  508;  Matter  of  Wach-  2  Johnson  v.  Corbett,  11  Paige,  265. 
ter,  16  Misc.  137;  38  N.  Y.  Supp.  941.  3  Matter  of  Miller,  1  L.  Bui.  48. 

99  See  Kersey  V.  Bailey,  52  Me.  199 ;  *  Valentine  v.  Jackson,  9  Wend. 
Hallenbeck  v.  Pixley,  3  Gray,  524.  302.     See  ante,  §§  i;JO,  131. 

1  Peck  V.  Sherv/ood,  56  N.  Y.  616. 
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ciple  tiat  he  derived  his  authority  immediately  from  the  will  — 
to  do  nearly  all  acts  in  regard  to  the  estate  before  obtaining  letters, 
and  letters,  therefore,  were  only  necessary  to  him  when  he  com- 
menced legal  proceedings  in  which  he  was  obliged  to  prove  his 
title  to  act  as  executor;  which  he  could  only  do  by  showing  a 
grant  of  letters  to  him.  By  the  Revised  Statutes,^  however,  and, 
later  on  by  the  Code,®  the  powers  of  executors  were  considerably 
limited,  and  they  cannot  now  interfere  with  the  estate  further  than 
is  necessary  for  its  preservation,  nor  can  they  dispose  of  any  part 
of  it,  except  to  pay  funeral  charges. 

Any  person,  therefore,  who  takes  into  his  possession  any  of  the 
assets  of  the  decedent,  without  being  authorized  to  do  so  as  ex- 
ecutor, administrator,  or  collector,  is  liable  to  account  for  the  full 
value  of  such  assets,  and  cannot  retain  or  deduct  for  any  debt  due 
to  him.'' 

§  563.  Effect  of  letters  upon  prior  acts — If,  however,  letters 
are  subsequently  granted  to  such  persons,  the  letters  are  retroactive, 
and  legalize  the  acts  which,  before,  were  tortious.®  But  this  rule 
extends  only  to  those  acts  which  he  might  have  done,  had  he  been 
executor  at  the  time,  and  will  not  protect  an  executor  who,  before 
the  grant  of  letters,  issued  execution  against  a  debtor  of  the  tes- 
tator and  sold  property  thereunder.® 

5  2  E.  S.  71,  §  16.  Accordingly,  s  Executors  cannot  be  charged  with 
one  to  whom  a  due-bill,  belonging  to  a  devastavit  in  taking  moneys  of  the 
the  testator's  estate,  purported  to  have  estate  before  they  had  received  their 
been  transferred  by  a  person,  as  execu-  letters  and,  acting  in  good  faith  and 
trix,  to  whom  the  letters  had  not  is-  with  what  then  appeared  to  be 
sued,  acquired  no  title  thereto,  and  is  reasonable  prudence,  using  it  to  dis- 
not  entitled  to  maintain  an  action  charge  an  apparently  valid  obligation 
thereon.  (Humbert  v.  Wurster,  22  of  their  testator.  (Matter  of  Denton, 
Hua,   405.)      Until  letters   are  issued  103  N.  Y.  607.)     See  ante,  §  130. 

to  one  named  executor  in  the  will,  he  0  Bellinger  v.  Ford,  21  Barb.  311. 
does  not  represent  the  decedent  so  as  Where  an  executrix,  before  probate, 
to  make  service  of  process  on  him  sold  a  part  of  the  estate,  and,  after 
good  as  binding  the  estate.  (Matter  probate,  brought  suit  to  recover  it, — 
of  Flandrow,  28  Hun,  279. )  Expenses  Held,  on  a  nominal  judgment,  that  the 
incurred  in  protecting  the  property  sum  she  had  received  should  be  ap- 
until  a  temporary  administrator  was  plied  to  reduce  the  amount  of  her 
appointed  pending  a  contest  of  the  recovery.  (Thomas  v.  N.  Y.  L.  Ins. 
will,  are  properly  allowed.  (Matter  Co.,  50' N.  Y.  Super.  [J.  &  S.]  225.) 
of  Ogden,  41  Misc.  158;  83  N.  Y.  See  Butcher  v.  Butcher,  88  Hun,  221; 
Supp.  977.)  Admissions  of  an  exec-  34  N.  Y.  Supp.  653.  If  persons  pre- 
utor  or  administrator  made  before  the  tending  to  be  executors  take  posses- 
issuance  of  letters  to  him  are  inad-  sion,  the  next  of  kin  should  procure 
missible  against  him  in  his  represen-  an  administrator  to  be  appointed,  and 
tative  capacity.  (Fitzmahony  v.  Caul-  he  mav  recover  the  property.  (Muir 
field,  87  Hun,  66;  33  N.  Y.  Supp.  v.  Trustees  of  the  Leake  &  Watts 
876.)  .  Orphan  House,  3  Barb.  Ch.  477.)     And 

6  Co.  Civ.  Proc,  §  2613.  see  Brown  v.  Brown,  1  id.  189;  Wever 

7  Co.  Civ.  Proc,  §  2706,  incorporat-  v.  Marvin,  14  Barb.  376;  Humbert  v. 
ing  2  R.  S.  81,  §  60.    See  §  130,  ante.  Wurster,  22  Hun,  405.     While  a,  per- 
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So,  formerly,  an  executor  could  begin  a  suit  before  letters  were 
issued  to  him,  and  if  he  obtained  them  before  trial,  so  that  he 
could  then  produce  them  in  evidence,  it  was  enough;  but  the 
provision  of  the  statute  above  mentioned  has  now  changed  this 
rule,  and  he  must  have  letters  to  entitle  him  to  commence  suit/" 
Where^  however,  an  executor  or  administrator  has,  by  virtue  of 
his  power  under  the  statute,  taken  possession  of  the  goods  of  the 
deceased,  which  are  afterward  wrongfully  taken  from  him,  he 
may  sue  to  recover  them  or  their  value  on  the  strength  of  his  own 
possession.-^-*- 

Collecting  debts  due  the  deceased  is  not,  however,  regarded  as 
necessary  to  the  preservation  of  the  estate,  and  unless  the  person 
named  in  the  will  as  executor  should  afterward  have  letters  issued 
to  him,  payment  to  him  of  a  debt  due  the  deceased  would  not  be 
valid  as  against  the  proper  representative  of  the  estate. 

AETICLE  SECOND. 

PURSUIT  OF  LEGAL   EEMEDIES  ITT   GENEEAL. 

§  564.  Continuing  action  brought  by  representative. —  The  pri- 
mary design  of  this  article  is  to  present  the  general  rules  of  pro- 
cedure applicable  to  actions  and  special  proceedings  instituted  or 
continued  by  the  representative  of  a  decedent;  but,  for  the  sake 
of  convenience,  it  includes  also  the  like  rules  applying  to  legal 
proceedings  taken  against  them.  The  substantive  general  provi- 
sions concerning  the  liability  incurred  by  the  personal  representa- 
tives of  a  decedent  are  treated  in  the  next  succeeding  title,  under 
the  topic  of  the  care  and  custody  of  the  estate,  and  liabilities 
incurred  therein. 

Whether  an  action,  or  a  special  proceeding,  by  or  against  a  de- 
cedent may  be  continued  as  to  his  representatives,  depends  upon 
whether  the  cause  of  action,  or  right  to  the  relief  sought,  sur- 
vives.-*^    An  action  or  special  proceeding  brought  by  an  executor 

son,  as  next  of  kin  simply,  may  not  ited   in   his   banli   account   and   spent 

sue  to  recover  personal  property  of  a  before  the  >vill  was  proved.     He  made 

deceased    person,    a   recovery   may   be  no    claim    to    the    money    as    a    gift, 

had,  under  special  circumstances,  -with-  Held,    that    he    was    liable    for    the 

out  the  intervention  of  an  administra-  amount  of  the  fund,  less  disbursements 

tor.      (Segelken  v.   Meyer,   94    N.   Y.  and  legal  interest. 

473.)       In    Matter    of    Brintnall     (40  lo  Thomas    v.    Cameron,    16    Wend. 

Misc.  67;  81  N.  Y.  Supp.  250)   it  ap-  580. 

peared   that    on    the    day    before    her  11  Valentine  v.  Jackson,  9  Wend.  302. 

death  a  woman  made  a  will,  and  gave  12  Co.  Civ.  Proc,  §  755,  as  amended 

to  the  person  therein  named  as  exec-  by  L.  1891,  i;.  284.     The  provision  as 

utor  certain  money,  -which  he   depos-  to  special  proceedings  applies  only  to 
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or  administrator  does  not  abate  by  his  death  or  removal,  but  may 
be  continued  by  his  successor,  who  must,  upon  his  application,  b& 
substituted  for  that  purpose.^^  One  who  succeeds  another  in  the 
administration  has,  however,  an  election  to  continue,  or  not,  an 
action  commenced  by  the  former  representative.^* 

"  If  an  executor  or  administrator  is  defendant  in  an  action  or 
special  proceeding,  pending  when  his  powers  cease,  the  plaintiff 
may,  in  a  proper  case,  proceed  therein  against  him,  to  charge  him 
personally;  but  a  judgment  or  other  determination,  thereafter 
rendered  or  made  against  him,  is  not  of  any  force,  as  against  the 
estate  of  the  decedent,  or  a  person  succeeding  to  the  administra- 
tion thereof."  ^^ 

§  565.  Extension  of  limitation  of  actions Where  the  decedent 

died,  owning  a  cause  of  action  which  survives,  the  executor  or 
administrator  may  sue  thereon  after  the  limitation  expires,  and 
within  one  year  after  the  death.  ^^ 

cases  where  a  party  dies  after  the  Cent.,  etc.,  R.  R.  Co.,  49  N.  Y.  Super^ 
amendment  took  effect.  For  former  (J.  &  S.)  333;  "Scovil  v.  Scovil,  45 
rule,  see  Leavy  v.  Gardner,  63  N.  Y.  Barb.  517.  See  also  Co.  Civ.  Proc, 
625.  At  law,  in  the  absence  of  laches,  §  405,  for  an  extension  of  limitation, 
there  is  no  fixed  time  within  which  in  favor  of  the  representative,  as  to 
an  action  may  be  revived  against  the  bringing  a  new  action  after  reversal,, 
representatives,  but  in  equity  the  ten-  etc.  Payments  on  a  debt  which  is. 
year  period  prevails.  (Washington  barred  by  the  Statute  of  Limitations,. 
Trust  Co.  V.  Baldwin,  118  App.  Div.  made  to  the  widow  of  an  intestate, 
186;  102  N.  Y.  Supp.  1105;  aff'd,  189  though  made  before  she  had  taken  out 
N.  Y.  47.)  But,  in  any  event,  the  letters  of  administration,  will  take  the 
statute  relates  only  to  representatives  debt  out  of  the  statute,  so  as  to  enable 
over  whom  jurisdiction  exists.  In  an  her  to  maintain  a  suit  on  it  as  ad- 
action  at  law,  it  does  not  include  for-  ministratrix,  upon  taking  out  letters^ 
eign  representatives.  (McGrath  v.  (Townsend  v.  IngersoU,  12  Abb.  Pr. 
Weiller,  98  App.  Div.  291.)  [N.  S.]  354.)     As  to  payments,  where 

13  Co.  Civ.  Proc,  §§  766,  1828,  2605.  there  are  both  a  domestic  and  a  for- 
See  Bonnel  v.  Griswold,  15  Abb.  N.  C.  cign  administration,  compare  Stone  v.. 
470.  But  it  may  be  denied  for  laches.  Scripture,  4  Lans.  186.  The  inser- 
(Pringle  v.  Long  Island  E.  Co.,  157  tion,  in  an  inventory,  of  a  note  there- 
N.  Y.  100;  Crowley  v.  Murphy,  33  tofore  made  by  the  executor  to  his 
App.  Div.  456.)  See  Matter  of  Waite,  testator,  such  inventory  being  signed. 
43  id.  296 ;  Van  Brocklin  v.  Van  and  verified  by  the  executor,  to  the 
Brocklin,  17  id.  226;  Shipman  v.  Long  effect  that  it  was  a  true  inventory  of 
Island  R.  Co.,  11  id.  46.  An  action  by  all  just  claims  of  the  deceased  against 
an  administrator,  who  is  also  sole  him  (the  executor)  is  a,  sufficient  ac- 
next  of  kin  of  decedent,,  to  recover  knowledgment  of  the  indebtedness  by- 
damages  for  negligently  causing  the  the  executor,  to  take  the  case  out  of 
latter's  death,  survives  the  plaintiff's  the  Statute  of  Limitations.  (Mor- 
death  and  may  be  continued  by  the  row  v.  Morrow,  12  Hun,  386.)  For 
administrator  de  ionis  non.  (Meekin  the  application  of  the  Statute  of  Lim- 
V.  Brooklyn  Heights  R.  Co.,  164  N.  Y.  itations  to  an  action  by  an  adminis- 
145.)  But  compare  contra,  Mundt  v.  trator  with  the  will  annexed,  as  trus- 
Glokner,  20  Misc.  63.  tee  under  the  will,  to  recover  a  surplus 

14  Bain  v.  Pine,  1  Hill,  615.  retained,  on  foreclosure,  by  a  mort- 
is Co.  Civ.  Proc,  §  1830.  gagee  of  decedent's  lands,  see  Dunning- 
16  Co.  Civ.  Proc,  §  402.     See  Mills    v.  Ocean  Nat.  Bank,  61  N.  Y.  497. 

V.  Mills,  115  N.  Y.  80;  Green  v.  N.  Y. 
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Where  the  representative  brings  an  action  to  establish  the  de- 
cedent's will,  he  must  commence  it  within  six  years  after  the  cause 
of  action  accrues.  ^^ 

Where  the  representative  brings  an  action  to  recover  personal 
property  taken  after  the  decedent's  death,  and  before  letters  is- 
sued, or  to  recover  damages  for  taking,  etc.,  such  property  during 
that  period,  the  letters  are  deemed  to  have  issued  within  six  years 
after  the  death  of  the  decedent.-^^  If  the  decedent,  being  liable  for 
a  cause  of  action,  died  without  the  State,  the  claimant  has  imtil 
eighteen  months  after  letters  are  issued  here,  within  which  to  sue 
the  executor  or  administrator,  in  extension  of  the  ordinary 
limitation.-^® 

But  if,  being  so  liable,  he  died  within  the  State,  the  claimant 
has  an  extension  of  eighteen  months  after  the  death,  within  which 
to  sue,  in  all  cases,  and,  if  letters  are  not  issued  here  at  least  six 
months  before  that  period  expires,  an  additional  year  after  they 
are  so  issued.^*  Where  a  claim  against  the  estate  has  been  liqui- 
dated by  the  recovery  of  a  judgment  thereon  in  an  action  in  a 
court  of  record,  or  upon  a  reference  under  the  statute,^^  or  where 
a  legatee  brings  an  action,  or  institutes  a  special  proceeding  against 
an  executor  or  administrator  with  the  will  annexed  to  enforce  pay- 
ment of  a  legacy,  the  time  during  which  an  action  is  pending  in 
a  court  of  record  to  recover  from  the  executor  or  administrator 
any  money  or  other  property,  claimed  by  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  the  decedent,  or  is  embraced  in 
an  inventory  of  the  assets  of  said  decedent's  estate,  and  until  the 
final  determination  thereof,  is  not  a  part  of  the  time  limited  for 

IT  Co.    Civ.    Proc,    §    382,    subd.    6.  actions    for    equitable    relief    against 

Where  the  will  has  been  lost,  etc.,  the  fraud.     (Kent  v.  Kent,  62  N.  Y.  560.) 

cause   accrues   upon   the   discovery   of  It  vras  held,   under   the  former   Code 

the  facts  upon  which  its  validity  de-  (§  102),  that  where,  after  the  accru- 

pends.     (lb.,  amended  L.  1894,  c.  307.)  ing  of  a  cause  of  action  as  to  which 

18  Co.  Civ.  Proc,  §  392y  See  Buck-  the  six  years'  limitation  applies,  but 
lin  v.  Ford,  5  Barb.  393.  /  before    the    expiration    of    the    time 

19  Co.  Civ.  Proc,  §  3^.  limited,  the  debtor  dies,  and  an  action 

20  Co.  Civ.  Proc,  1/403.  The  statu-  is  brought  more  than  seven  years  and 
tory  limitations  of/the  time  to  com-  a  half  after  the  cause  of  action  ac- 
menee  an  action  against  executors  or  crued,  and  after  the  lapse  of  a  year 
administrators^  are  not  applicable  to  from  tlie  isstiing  of  letters  of  admin- 
an  action  b^ed  upon  a  claim  against  istration,  allowed  for  the  bringing  of 
the  deee^Tit,  on  which  a  judgment  has  action  in  such  cases,  the  action  is 
been -recovered  against  his  administra-  barred.     (Sanford  v.  Sanford,  62  N.  Y. 

'tor,  to  reach  real  property  alleged  to  553.)      See  Matter   of   Kendrick,    107 

have  been  conveyed  by  the  decedent  in  id.  104 

fraud  of  his  creditors;  the  only  limita-  21  Co.  Civ.  Proc,  §  2718. 
tion    applicable    is    that    relating    to 
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the  commencement  of  an  action  against  an  executor  or  administra- 
tor, for  a  claim  against  the  estate  of  the  decedent.^^ 

An  action  against  an  executor  or  administrator,  to  recover  a 
chattel,  or  damages  for  taking,  detaining,  or  injuring  personal 
property,  by  him  or  the  decedent,  must  be  brought  within  three 
years.^^  The  rules  of  the  Code  pertaining  to  the  limitation  of 
actions  apply  also  to  special  proceedings.^ 

§  566.  Extension  of  time  for  representative  to  appeal — 'Where  a 
party,  entitled  to  appeal  from  a  judgment  or  order,  or  to  move  to 
set  aside  a  final  judgment  for  error  in  fact,  dies  before  the  expira- 
tion of  the  time  within  which  the  appeal  may  be  taken,  or  the 
motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or  the 
motion  to  be  made,  by  the  personal  representative  at  any  time 
within  four  months  after  such  death.^' 

§  567.  Actions  to  be  brought  by  and  against  representative  as 
such —  The  Code  abrogates  the  practice  of  bringing  proceedings, 
by  or  against  an  executor  or  administrator  personally,  where  the 
cause  pertains  to  him  only  in  his  representative  character,  and 
provides  that  an  action  or  special  proceeding  commenced  by  him, 
upon  a  cause  of  action  belonging  to  him  in  his  representative  capac- 
ity, or  commenced  against  him,  unless  the  intent  is  to  charge  him 
personally,^®  must  be  brought  by  or  against  him  in  his  represen- 
tative capacity.^'' 


22  Co.  Civ.  Proc,  §  403.  As  to  the  105  N.  Y.  453.)  The  same  was  held 
limitation  of  an  action  upon  a  sur-  in  Bingham  v.  Marine  Nat.  Bank  {41 
rogate's  decree,  see  Go.  Civ.  Proc,  Hun,  377;  17  Abb.  N.  C.  431;  112 
§  382,  subd.  7.  N.  Y.  601)  ;  also  that  the  fact  that  an 

23  Co.  Civ,  Proc,  §  383,  subd.  4.  executor     or     administrator     sues     as 

24  Co.  Civ.  Proc,  §  414.  The  short  such,  in  a  case  wliere  he  should  have 
limitation  of  actions  on  disputed  sued  individually,  does  not  prevent  his 
claims  (Co.  Civ.  Proc,  §  1822)  is  dis-  recovering  in  the  action  in  his  indi- 
cussed  in  tit.  6,  art.  1,  subd.  3  of  this  vidual  capacity.  And  where  the  plain- 
chapter  ;  and  the  limitation  of  proceed-  tiff  sues  individually  and  as  executor, 
ings  to  enforce  a  debt  owing  to  the  the  failure  of  the  complaint  to  allege 
executor  or  administrator  by  the  dece-  tliat  he  is  executor  is  not  fatal,  as 
dent's  estate,  in  tit.  6,  art.  2  of  the  he  is  still  entitled  to  sue  individually, 
same.  (Steele  v.  Gilmour  Co.,  77  App.  Div. 

25  Co.  Civ.  Proc,  §  785.  199;     78    N.    Y.    Supp.     1078.)       See 

26  A  representative  is  not  liable  in  Smith  v.  Stevenson  Brewing  Co.,  50 
his  olficial  capacity  for  his  individual  Misc.  395.  An  action  involving  aeon- 
wrongs.  (Colonial  Match  Co.  v.  Fox,  tract  made  by  a  representative  with 
61  Misc.  .532.)  respect  to  tlie  estate,  should  be  brought 

27  Co.  Civ.  Proc,  §  1814;  Gulke  v.  by,  or  against,  him  individually. 
Uhlig,  55  Ilow.  Pr.  434.  The  section  (Morris  v.  Hunken,  40  App.  Div.  129; 
includes  only  such  causes  of  action  as  57  N.  Y.  Supp.  712;  Loew  v.  Christ, 
accrued  during  the  lifetime  of  the  de-  13  App.  Div.  624;  42  N.  Y.  Supp. 
cedent,  or  are  founded  on  contracts  963;  Gross  v.  Gross,  26  Misc.  385;  56 
made  by  him.      (Buckland  v.  Gallup,  N.  Y.  Supp.  572.)      Compare  Scheibe- 
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The  capacity  in  which  the  proceeding  is  taken  should  properly 
appear  in  the  title  of  the  action,  upon  the  process,  complaint,  etc. 
The  designation  of  the  plaintiff,  in  the  title  of  the  action,  as  "A. 
B.,  executor,  etc.,"  without  using  the  word  "  as,"  or  its  equivalent, 
is  mere  descriptio  personceJ^^  But,  though  there  be  naught  in  the 
title  of  the  process  or  the  complaint  to  give  a  representative  char- 
acter to  the  plaintiff,  the  frame  and  averments  and  scope  of  the 
complaint  may  be  such  as  to  afEx  to  him  such  character  and  stand- 
ing in  the  litigation.^® 

Since  foreign  letters  confer  no  authority  to  sue  here,  and  letters 
can  issue,  in  this  State,  only  from  a  Surrogate's  Court,  an  appoint- 
ment by  such  a  court  should  be  alleged  by  a  plaintiff  suing  as  a 
representative.^" 

§  568.  Joinder  of  parties  and  causes  of  action —  In  an  action  or 
special  proceeding  against  two  or  more  executors  or  adminis- 
trators, representing  the  same  decedent,  all  are  considered  as  one 
person  ;^-'^  and  those  who  are  first  served  with  process,  or  first  ap- 
]5ear,^^  must  answer  the  complaint.  Separate  answers,  by  different 
executors  or  administrators,  cannot  be  required  or  allowed,  except 
by  direction  of  the  court.^^ 

An  executor  or  administrator  may  sue  without  joining  with  him 

ler  V.  Albee,  114  App.  Div.  146.     But  A  foreign  administrator  cannot  sue  in 

one  may  not,  where  he  alone  is  to  be  our  courts  without  taking  out  letters 

benefited,  obtain,  by  invoking  a  repre-  here,  and  where  the  action  is  brought 

sentative  capacity,  what  he  would  not  "  as     administrator "     it     cannot     be 

be  entitled  to  as  an  individual.    (Huy-  claimed,   in  order  to  avoid  the  effect 

ler  V.  Dolson,   101  App.   Div.   83;   91  of  a  demurrer,  that  the  action  is  in 

N.  Y.  Supp.  794.)  his  individual  capacity.      (Farrington 

28  Sheldon  v.  Hoy,  11  How.  Pr.  11;  v.  American  Loan  &  Trust  Co.,  18 
Stilwell  V.  Carpenter,  62  N.  Y.  639;  Civ.  Proc.  Rep.  135;  9  N.  Y.  Supp. 
2    Abb.    N.    C.    238;    Williamson    v.  433.) 

Stevens,  84  App.  Div.  518;   82  N.  Y.  31  Joint   representatives   are   jointly 

Supp.  1047.  liable    for    their   joint   acts    and    sev- 

29  Beers  v.  Shannon,  73  N.  Y.  292;  «rally  liable  for  their  individual  acts. 
Cordier  v.  Thompson,  18  Alb.  L.  J.  (Palmer  v.  Ward,  91  App.  Div.  450.) 
498;  8  Daly,  172;  Pryor  v.  Milburn,  32  A  general  appearance  by  one  of 
51  Misc.  596;  Willetts  v.  Haines,  96  two  executors,  sued  jointly,  will  bind 
App.  Div.  5;  88  N.  Y.  Supp.  1018;  both.  (Montgomery  v.  Boyd,  78  App. 
aff'd,  182  N.  Y.  543.  An  error  in  the  Div.  64;  79  N.  Y.  Supp.  879.) 
description  of  the  representative  char-  33  Co.  Civ.  Proc,  §  1817.  Judgment 
acter  of  the  plaintiff,  as  where  exec-  in  favor  of  the  plaintiff  may  be  en- 
utorship  is  alleged,  though  the  letters  tered,  and,  in  a  proper  case,  execution 
granted  were  of  administration  with  may  be  issued,  against  all  the  defend- 
the  will  annexed,  is  amendable  before  ants,  as  if  all  had  appeared.  But  this 
or  after  judgment,  and  even  on  ap-  section  does  not  affect  the  plaintiff's 
peal.  (Risley  v.  Wightman,  13  Hun,  right  to  bring  into  court  all  the  exec- 
163.)  utors  or  administrators  who  are  par- 
se See    Vroom    V.    Van    Home,     10  ties.      (lb.)     See  Saltera  v.  Pruyn,  15 

Paige,  549 ;  Forrest  v.  Mayor,  13  Abb.    Abb.  Pr.  224. 
Pr.  350;  Beach  v.  King,  17  Wend.  197. 
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tlie  person  for  whose  benefit  the  action  is  prosecuted.^*  "  One  of 
two  or  more  executors,  to  whom  letters  testamentary  have  not 
been  issued,  is  not  a  necessary  party  to  an  action  or  special  pro- 
ceeding in  favor  of  or  against  the  executors,  in  their  representative 
capacity."  ^ 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more 
causes  of  action,  whether  legal  or  equitable,  arising  upon  claims 
against  a  trustee,  by  virtue  of  a  contract,  or  by  operation  of  law.^® 

"An  action  may  be  brought  against  an  executor  or  adminis- 
trator, personally,  and  also  in  his  representative  capacity,  in  either 
of  the  following  cases : 

"  1.  Where  the  complaint  sets  forth  a  cause  of  action  against 
him  in  both  capacities,  or  states  facts  which  render  it  uncertain 
in  which  capacity  the  cause  of  action  exists  against  him. 

"  2.  Where  the  complaint  sets  forth  two  or  more  causes  of 
action  against  the  defendant,  in  different  capacities,  all  of  which 
grow  out  of  the  same  transaction  or  transactions  connected  with 
the  same  subject  of  action ;  do  not  require  different  places  or  modes 
of  trial ;  and  are  not  inconsistent  with  each  other."  ^'' 

§  569.  Pleadings;  set-off — "  In  an  action  against  an  executor 
or  administrator,  in  his  representative  capacity,  wherein  the  com- 
plaint demands  judgment  for  a  sum  of  money,  the  existence,  suf- 

3*  Co.  Civ.  Proc,  §  449.     Though  he  of  a  contract,  entered  into  by  the  tes- 

may  do  so.      (Peck  v.  Richardson,  17  tator,   persons  claiming  through  such 

App.  Div.  018;  44  N.  Y.  Supp.  919.)  testator    are    not    necessary     parties. 

33  Co.  Civ.  Proc,  §  1818;  Simpson  The  decree  against  the  executors,  to 
v.  Lorsch,  50  Misc.  398.  Nor  should  make  the  conveyance,  would  bind  all 
he  be  joined  on  the  ground  that  he  parties  claiming  through  the  latter, 
may  become  a  necessary  party  upon  (Patterson  v.  Copeland,  52  How.  Pr. 
qualifying.  (lb.)  Where  one  of  two  460.)  See  Fox  v.  Carr,  16  Hun,  434. 
administrators  of  an  estate,  directed  36  Co.  Civ.  Proc,  §  484,  subd.  8. 
a  debtor  thereof  to  retain  the  money  3T  Co.  Civ.  Proc,  §  1815.  In  such  a 
due  from  him,  and  not  to  pay  it  to  case,  a  judgment  for  the  plaintiff  for 
the  other  administrator,  with  which  a  sum  of  money,  must  distinctly  show, 
direction  the  debtor  complied,  and  the  whether  if  is  awarded  against  the  de- 
other  administrator  thereupon  brought  fendant  personally,  or  in  his  repre- 
action  to  recover  the  debt,  in  which  sentative  capacity;  and  so  much  of 
the  coadministrator,  refusing  to  join  the  judgment  as  awards  a  sum  of 
as  plaintiff,  was  made  defendant;  money  against  him,  personally,  may 
Held,  that  the  debtor  could  not  set  be  sepa.rately  docketed,  and  a  separate 
up  the  direction  not  to  pay  as  a  bar  execution  may.  be  issued  thereupon,  as 
to  the  action,  the  administrator  who  if  the  judgment  contained  no  award 
gave  it  having  done  so  in  violation  of  against  him  in  his  representative 
his  duty,  and  that  the  administrator  capacity.  The  same  rule  applies  where 
suing  was  entitled  to  bring  the  action  costs,  to  be  collected  out  of  the  indi- 
and  join  the  other  as  defendant,  vidual  property  of  an  executor  or  ad- 
(Strever  v.  Feltman,  1  Sup.  Ct.  [T.  ministrator,  are  awarded  in  an  action 
&  C]  277.)  In  an  action  against  by  or  against  him  in  his  representa- 
executors,  for   a   specific   performance  tive  capacity.     (§   1816.) 
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ficiency,  or  want  of  assets,  shall  not  be  pleaded  by  either  party ; 
and  the  plaintiff's  right  of  recovery  is  not  affected  thereby,  except 
with  respect  to  the  costs  to  be  awarded,  as  prescribed  by  law."  ** 
An  executor  or  administrator  cannot  be  made  personally  liable  to 
the  adverse  party,  for  a  debt  or  for  damages,  by  reason  of  his 
having  made  a  false  allegation  in  pleading.^® 

Where  an  executor,  administrator,  or  other  person  is  sued  in  a 
representative  capacity,  he  may  set  forth,  as  a  counterclaim,  a 
demand  belonging  to  the  decedent,  etc.,  in  any  case  where  the 
latter  could  have  done  so,  if  the  action  had  been  against  him.*" 

"  In  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belonging, 
at  the  time  of  his  death,  to  the  defendant,  may  be  set  forth  by 
the  defendant  as  a  counterclaim,  as  if  the  action  had  been  brought 
by  the  decedent  in  his  lifetime;  and,  if  a  balance  is  found  to  be 
due  to  the  defendant,  judgment  must  be  rendered  therefor  against 
the  plaintiff,  in  his  representative  capacity.  Execution  can  be 
issued  upon  such  a  judgment,  only  in  a  case  where  it  could  be 
issued  upon  a  judgment,  in  an  action  against  the  executor  or 
administrator."  *^  It  is  necessary  that  the  demand  sought  to  be 
set  off  should  have  been  due  and  payable  at  the  time  gf  the  dece- 
dent's death.*^ 

38  Co.  Civ.  Proc,  §  1824.  A  judg-  necessary  services  for  the  benefit  and 
ment  in  such  an  action  is  not  evidence'  protection  of  the  estate,  the  value  of 
■of    assets    in    the    defendant's    hands,    his  services  is  a  proper  counterclaim 

(lb.)  in    an    action    to    recover    the    debt. 

39  Co.  Civ.  Proc,  §  1831.  (Davis  v.  Stover,  58  N.  Y.  473.)     And 

40  Co.  Civ.  Proc,  §  505.  But  a  cred-  see  Patterson  v.  Patterson,  1  Hun, 
itor  of  an  insolvent  estate  cannot  pur-  323;  modified,  59  N.  Y.  574;  Matter 
chase  property  at  an  executor's  sale  of  I.ivingston,  27  Hun,  607.  In  an 
■on  credit,  and,  when  sued  by  the  exec-  action  by  executors  upon  a  note  given 
utor,  counterclaim  a  debt  due  him  to  their  testator,  and  for  advances 
from  the  decedent.  (Thompson  v.  made  by  him  to  defendant,  a  claim  in 
Whitmarsh;  100  N.  Y.  35.)  To  the  favor  of  the  defendant  against  the 
same  effect,  Weeks  v.  O'Brien,  25  App.  executors  for  the  conversion  of  certain 
Div.  206;  49  N.  Y.  Supp.  344.  securities  alleged  to  have  been  in  the 

*l  Co.  Civ.  Proc,  §  506.  possession  of  the  testator  at  the  time 

*2  Jordan  v.  National  S.  &  L.  Bank,  of  his  death,  is  against  plaintiffs  per- 

74  N.  Y.  467;  aff'g  12  Hun,  512.     In  sonally  and  not  available  as  a  coun- 

that  case,  in  an  action  commenced  be-  terclaim.      (Wakeman  v.   Everett,   41 

fore  the  present  Code,  the  defendant  Hun,     278.)        To     the     same    effect, 

Bought,  but  was  not  allowed,  to  set  off  Starke   v.    Myers,    24   Misc.    577 ;    53 

the   amount   of   a  note   given   by   the  N.  Y".  Supp.  650;   U.  S.  Trust  Co.  v. 

•decedent,  then  held  by  defendant,  but  Stanton,   139  N.  Y.  531;   54  St.  Kep. 

which  did  not  become  due  until  after  816.      As    to   what    is    a    just   set-off 

his    death.      See    Jaeger    v.     Bowery  against  a  claim  against  the  estate,  see 

Bank,   8   Misc   150;    29   N.   Y.   Supp.  Shimer  v.   Kinder,   12   St.   Rep.   728; 

303.    Where  one  indebted  to  an  estate  Peyman  v.  Bowery  Bank,  14  App.  Div. 

in  the  hands  of  a  receiver,  executor,  432 ;  Thornton  v.  Moore,  26  Misc.  120. 

■or    trustee,    is    employed    to    render  A  defendant,  who  is  sued  by  executors 
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§  570.  rorm  of  judgment  against  representatives. —  A  judgment 
in  an  action,*^  recovered  against  an  executor  or  administrator, 
without  describing  him  in  his  representative  capacity,  cannot  be 
enforced  against  the  decedent's  property,  except  by  the  special 
direction  of  the  court  contained  therein.** 

"  Real  property,  vi^hich  belonged  to  a  decedent,  is  not  bound, 
or  in  any  way  affected,  by  a  judgment  against  his  executor  or  ad- 
ministrator, and  is  not  liable  to  be  sold  by  virtue  of  an  execution 
issued  upon  such  a  judgment,  unless  the  judgment  is  expressly 
made,  by  its  terms,  a  lien  upon  specific  real  property  therein  de- 
scribed, or  expressly  directs  the  sale  thereof."*^  On  a  judgment 
in  favor  of  the  plaintiff,  in  an  action  against  tv?o  or  more  repre- 
sentatives, some  of  whom  did  not  answer,  execution  may  issue,  in. 
a  proper  case,  against  all  the  defendants,  as  if  all  had  appeared.** 

An  executor  or  administrator  may  satisfy  of  record  a  judgment 
in  favor  of  his  decedent,  docketed  in  the  office  of  a  county  clerk  ;*^ 
and  may  move  to  set  aside,  for  error  in  fact,  a  final  judgment  of 
a  court  of  record,  rendered  against  his  decedent  for  a  sum  of 
money,  or  a  chattel,  or  an  interest  in  real  property  which  is  de- 
clared by  law  to  be  assets  ;*^  and  may  bring  an  action  upon  a  judg- 
ment recovered  in  favor  of,  and  during  the  lifetime  of  the 
decedent,  without  leave  of  court ;  such  an  action  not  being  between 
the  same  parties.*® 

The  executor  or  administrator  of  a  judgment  creditor  may  have 
execution  upon  the  jxidgment  at  any  time  within  five  years  after 
its  entry,  and  must  indorse  his  name  and  residence  upon  the  same 
when  issued.^" 

§  571.  Costs  in  actions  by  or  against  representatives The  subject 

of  the  award  of  costs  in  favor  of  or  against  the  personal  representa- 
tives of  a  decedent,  by  a  Surrogate's  Court,  or  on  appeal  from  a  de- 

on   a  contract  made  with  them,  can-  49  Smith   v.    Britton,    45    How.    Pr. 

not  counterclaim  on  a  cause  of  action  428.    For  the  proceedings  to  substitute 

which   accrued   in   the   testator's   life-  an  executor  or  administrator  in  place 

time.     (Gross  v.  Gross,  26  Misc.  385;  of  the  decedent,  where  the  latter  dies 

56  N.  Y.  Supp.  219;   Jay  v.  Kirkpat-  after  the  rendering  of  a  judgment  or 

rick,  26   Misc.   550;    57   N.   Y.   Supp.  making   of   an   order   which   is   to   be 

476. )     See  Merritt  v.  Seaman,  6  N.  Y.  appealed     from,    see    Co.    Civ.    Proc, 

168;  Carter  V.  Holahan,  92  N.  Y.  498.  §§    1297-1299.      Notwithstanding    the 

43  Commenced  after  Sept.  1,  1880.  right  to  have  execution  on  the  judg- 

44  Co.  Civ.  Proc,  §  1814.  ment,  the  executor  may  maintain  an 

45  Co.  Civ.  Proc,  §  1823.  See  Mat-  action  upon  a  judgment  in  favor  of 
ter  of  Hesdra,  23  N.  Y.  Supp.  842.  his     testator     against     the     judgment 

46  Co.  Civ.  Proc,  §  1817.  debtor  without  leave  of  court.     (Free- 

47  Co.  Civ.  Proc,  §  1260,  subd.  1.  man  v.  Dutcher,  15  Abb.  N.  C.  431.) 

48  Co.  Civ.  Proc,  §§  1283,  1284.  50  Co.  Civ.  Proc,  §   1376. 
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termination  thereof,  is  discussed  elsewhere.^'  So  far  as  actions  are 
concerned,  executors  and  administrators,  etc.,  when  plaintiffs,  are 
entitled  to,  or  liable  to  be  mulcted  in,  costs  like  other  parties  ;^^ 
while,  as  defendants,  they  are  specially  protected.  The  Code  de- 
clares that,  "in  an  action,  brought  by  or  against  an  executor  or 
administrator,  in  his  representative  capacity,  or  the  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute  to  sue 
or  to  be  sued,  costs  must  be  awarded,  as  in  an  action  by  or  against 
a  person,  prosecuting  or  defending  in  his  own  right;"  ^^  "  but  they 
are  exclusively  chargeable  upon,  and  collectible  from,  the  estate, 
fund,  or  person  represented,  unless  the  court  directs  them  to  be 
paid  by  the  party  personally,  for  mismanagement  or  bad  faith  in 
the  prosecution  or  defense  of  the  action."^ 

Where  the  cause  of  action  (if  any)  arose  after  the  decedent's 
death,  the  representative  is  personally  liable  for  the  costs  of  an 
action  imnecessarily  brought  by  him,  and  defendant  may  enter 
judgment  against  him  personally,  without  an  order  of  court.^^ 

It  is  said  that  where  costs  are  awarded  generally  to  the  plaintiff, 
in  an  action  against  a  representative,  they  are,  prima  facie,  payable 
out  of  the  estate.^* 

§  572.  Security  for  costs —  In  an  action  originally"  brought  by 
or   against   an   executor   or   administrator,    in  his   representative 

51  See  c.  XXII,  post.  cause     of     action     sued     on     by     the 

52  See  Baldwin  V.  Rice,  44  Misc.  74 ;  representative  might  have  been  sued 
Eooney  v.  Bodkin,  93  App.  Div.  431 ;  on  by  him  in  his  private  right,  he 
87  N.  Y.  Supp.  800 ;  aflf'd,  183  N.  Y.  cannot,  if  he  fails  to  obtain  judgment, 
506;  Steinway  v.  Von  Bernuth,  82  escape  the  penalty  of  costs  by  suing 
App.  Div.   596;   81  N.  Y.  Supp.  883.  in  his  representative  capacity.    (Lakin 

53  Co.  Civ.  Proc,  §  3246.  "  Except  v.  Sutton,  supra;  Holdridge  v.  Scott, 
as  otherwise  prescribed  in "  sections  1  Lans.  303 ;  overruling  Woodruff  v. 
1835,  1836,  which  relate  to  the  cases  Cook,  14  How.  Pr.  481.)  And  see 
where  they  are  protected,  as  above  Brockett  v.  Bush,  18  Abb.  Pr.  337; 
mentioned, —  a  matter  treated  in  an-  Dubois  v.  Sands,  43  Barb.  412 ;  Butler 
other  place  (see  tit.  6  of  this  chap-  v.  Boston  &  Albany  E,.  Co.,  24  Hun, 
ter).  99;  Bedell  v.  Barnes,  29  id.  589.     The 

54  Co.  Civ.  Proc,  §  3246.  See  §  555,  court,  upon  adjudging  that  a  fund  in 
ante.  The  provisions  of  this  section  the  hands  of  an  administrator  de- 
do  not  apply  to  actions  by  the  repre-  fendant,  which  he  claims  belongs  to 
sentative  upon  causes  arising  after  his  decedent,  in  fact  belongs  to  the 
the  death  of  the  decedent.  (Mullen  plaintiff,  and  that  neither  the  admin- 
V.  Guinn,  88  Hun,  128;  34  N.  Y.  istrator  nor  his  decedent  has  any  in- 
Supp.  625 ;  O'Brien  v.  Jackson,  42  terest  therein,  cannot  direct  the  pay- 
App.  Div.  171;  58  N.  Y.  Supp.  1044;  ment  of  the  defendant's  costs  out  of 
rev'd,  on  other  points,  167  N.  Y.  31.)  such  fund.      (Sheehan  v.  Huerstel,  46 

55Feig  v.  Wray,  64  How.  Pr.  391;  N.  Y.  Super.  64.) 

3    Civ.    Proc.    Rep.    159;    Dunphy    v.  5B  Berwick   v.   Halsey,    4    Eedf.    18; 

Callahan,    126    App.    Div.    11;     aff'd,  Matter  of  Smith,  1  Misc.  269;   22  N. 

194    N.    Y.    587;     Lakin    v.    Sutton,  Y.  Supp.   1067. 

132     App.     Div.     557.       Where     the  57  Sullivan    v.     Remington     Sewing 
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capacity,  or  the  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  a  statute  to  sue,  or  to  be  sued,  the  court  may,  in  its 
discretion,  require  the  plaintiff  to  give  security  for  costs.^^  And 
where  a  representative  is  sued  by  a  nonresident  he  is  entitled 
to  security  as  a  matter  of  right,  under  section  3268.^® 

While  an  administrator  appointed  in  this  State,  and  resident 
within  the  jurisdiction  of  the  court  in  which  he  sues,  will  not 
ordinarily  be  required  to  give  security  for  costs,  in  the  absence  of 
mismanagement  or  bad  faith,''*'  security  may  be  exacted  from  a 
nonresident  representative®-'-  though  acting  under  domestic  letters. 
If  the  application  is  based  solely  upon  the  fact  of  the  plaintiff's 
nonresidence,  it  should  be  made  under  section  3268,  in  which  case 
the  right  to  the  security  is  absolute;"^  but  if  the  defendant  in- 
vokes the  court's  discretion  under  section  3271,  the  security  may, 
or  may  not,  be  granted  in  spite  of  the  plaintiff's  nonresidence.®^ 


Machine  Co.,  27  Hun,  270.  But  not 
-where  the  action  -was  brought  by  de- 
cedent and  revived.  (Denehy  v.  Mc- 
Cloud,  21  Misc.  541.)  See  Tracy  v. 
Dolan,  31  App.  Div.  24;  52  N.  Y. 
Supp.    351. 

58  Co.  Ci\.  Proc,  §  3271;  Banes  v. 
Rainey,  192  N.  Y.  286. 

59  Banes  v.  Rainey,  192  N.  Y.  286. 
Under  §  3276  of  the  Code,  such  exec- 
utor is  also  entitled,  after  the  allow- 
ance of  an  undertaking,  given  as  se- 
curity pursuant  to  an  order  granted 
under  §  3271,  or  under  §  3278, 
and  in  a  proper  case,  to  an  order  re- 
quiring the  plaintiff  to  give  an  ad- 
ditional undertalcing,  if  the  sum 
specified  in  the  first  undertaking  is 
insufficient,  or  the  security  thereof  un- 
safe, or  if  the  court  is  satisfied  that 
sucli  additional  undertaking  is  re- 
quired to  secure  a  judgment  rendered 
against  the  plaintifi^  for  costs  in  such 
an  action,  upon  an  appeal  therefrom, 
(lb.) 

eo  Drago  v.  Kavanagh,  56  App.  Div. 
179;  67  N.  Y.  Supp.  622;  Davidson 
v.  Bosc,  57  App.  Div.  212;  68  ]S.  Y. 
Supp.  316;  Podmore  v.  South  Brook- 
lyn Savings  Inst.,  27  Misc.  120;  57 
N.  Y.  Supp.  406;  McNeil  v.  Merriam, 
57  App.  Div.  164;  68  N.  Y.  Supp.  165. 
And  it  was  so  held  under  the  former 
Code  (§  317),  in  Norris  v.  Breed,  1 
Sheldon,  271.  It  has  been  held  that 
the  discretion  as  to  requiring  security, 
under  the  present  Code,  is  not,  in 
terms,    limited    at   all.      Accordingly, 


an  administrator  with  the  vpill  an- 
nexed, suing  under  letters  ancillary 
to  those  granted  to  an  executrix  in 
Georgia,  -was  required,  on  defendant's 
application,  to  file  security.  (Carney 
V  Bernheimer,  3  Law  Bui.  24;  citing 
Kimberley  v.  Ste-wart,  22  How.  Pr. 
281;  Darby  v.  Condit,  1  Duer,  599.) 
An  administrator  of  an  insolvent  es- 
tate, who  had  concealed  the  fact  that 
another  administrator  had  previously 
been  appointed,  was  ordered  to  file 
security  for  costs  in  Pfeifer  v.  Su- 
preme Lodge,  54  App.  Div.  200;  66 
N.  Y.  Supp.  604. 

61  See  Pursley  v.  Rodgers,  44  App. 
Div.  139;  61  N.  Y.  Supp.  1015. 

62  Banes  v.  Rainey,  192  N.  Y.  286. 
See  also,  Myers  v.  Stephens,  52  Misc. 
632;  Beckham  v.  Hague,  44  App.  Div. 
146;  McKeaggan  v.  Post,  117  App. 
Div.  129,  and  the  concurring  opinion 
of  Ingraham,  J.,  in  Pursley  v.  Rodgers, 
44  App.  Div.  139;  61  N.  Y.  Supp. 
1015.  In  Podmore  v.  Seamans  Bank, 
30  Misc.  416;  62  N,  Y.  Supp.  526,  the 
contrary  was  held,  upon  the  authority 
of  the  prevailing  opinion  in  the  Purs- 
ley case  but  evidently  without  regard 
to  the  fact  that  in  that  case,  the  ap- 
plication was  made  under  §  3271,  and 
hence  addressed  to  the  court's  dis- 
cretion. 

83  Pursley  v.  Rodgers,  supra ;  Dunn 
V.  Am.  Surety  Co.,  58  N.  Y.  Supp. 
140;  Kelly  v.  Madigan,  88  App.  Div. 
138;  Meancy  v.  Post,  117  App.  Div. 
563. 
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The  discretion  of  the  court  under  that  section  is  absolute,  and 
notwithstanding  there  is  no  evidence  of  mismanagement  or  bad 
faith,  the  court  may  require  security.^*  On  the  other  hand,  the 
court  may  limit  the  amount  of  security  required  to  be  given  by  a 
representative,  trustee,  etc.,  to  stay  execution  on  appeal."^ 

AETICLE  THIRD. 

SPECIAL   PEOCEEDING   TO   DISCOVEE   PEOPEETY   CONCEALED  OE 

WITHHELD. 

§  573.  By  whom  maintained — A  special  proceeding,  summary  in 
its  operation,  is  provided  by  the  statute,  whereby  an  executor  or 
administrator  may  obtain  discovery,  and  security  for  the  delivery 
or  an  award  of  possession,  of  money  or  other  personal  property, 
belonging  to  the  estate  of  his  decedent,  and  concealed  or  withheld 
from  him.  The  Code  permits  "  an  executor  or  administrator  " 
to  institute  the  special  proceeding.®®  The  latter  term,  it  is  believed, 
includes,  in  this  instance,  an  administrator  with  the  will  annexed, 
as  well  as  a  temporary  administrator,  and  a  public  administrator 
after  he  has  become  fully  vested  with  the  power  to  administer, 
though  a  doubt  may  exist  as  to  the  latter  officer,  unless  he  has  actu- 
ally received  letters  from  the  Surrogate's  Court  to  which  he 
apjilies.®^ 

§  574.  The  object  of  the  proceeding —  The  design  of  the  statute 
is  twofold, —  a  discovery  of  personal  property  to  the  end  that  the 
representative  may  obtain  immediate  possession;  or  to  the  end 
that  it  may  be  included  in  the  inventory,  but  cannot  be  so  included 
because  the  party  proceeded  against  refuses  to  impart  knowledge 
or  information  concerning  the  same.®^  It  is  certainly  not  the 
object  of  the  proceeding  to  enable  the  representative  to  collect 
debts  due  the  decedent,®"  and  was  not  intended  as  a  substitute 


6*Tolinan  v.  Syracuse,  B.  &  N.  Y.  distinguishing    Matter    of    Beetle     20 

H.  Co.,  92  N.  Y.  353.  Hun,  402.) 

65  Co.  Civ.  Proc,  §  1312.  67  See  §  376,  ante. 

66  Co.  Civ.  Proc,  §  2707.  These  68  Matter  of  O'Brien,  65  App.  Div. 
provisions  of  the  Code  are  not  uncon-  282;  72  N.  Y.  Supp.  1001. 
stitutional  hecause  they  do  not  pro-  69  Matter  of  Kni-ttel,  5  Dem.  371; 
vide  for  a  trial  by  jury.  The  Legis-  7  St.  Rep.  752;  Matter  of  Nay,  6  id', 
lature  has  power  to  confer  upon  the  346;  10  St.  Rep.  259;  Matter  of 
surrogate  summary  authority  in  re-  Carey,  1 1  App.  Div.  289 ;  42  N.  Y. 
spect  to  estates  within  his  jurisdic-  Supp.  346;  Matter  of  Stewart,  77 
tion,  which  courts  of  equity  could  Hun,  564 ;  28  N.  Y.  Supp.  1048 ;  sub 
have  used  before  the  adoption  of  the  nom.  Matter  of  Russell,  60  St.  Rep. 
Constitution.  (Matter  of  Curry,  25  505;  Matter  of  White,  119  App.  Div. 
Eun,    321;    1    Civ.    Proc.    Rep.    319;  140. 
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for  ordinary  civil  remedies  in  cases  where  the  latter  are  appro- 
priate.'"' ■ 

§  575.  Petition  for  citation —  The  proceeding  is  to  be  instituted 
by  a  "  written  petition,  duly  verified,  setting  forth,  on  knowledge, 
or  information  and  belief,  any  facts  tending  to  show  that  money 
or  other  personal  property,  which  should  be  delivered  to  the  peti- 
tioner, or  included  in  an  inventory  or  appraisal,  is  in  the  posses- 
sion, under  the  control  or  within  the  knowledge,  or  information 
of  a  person  who  withholds  the  same  from  him,  or  who  refuses  to 
impart  knowledge  or  information  he  may  have  concerning  the 
same,  or  to  disclose  any  other  fact  which  will  aid  such  executor 
or  administrator  in  making  discovery  of  such  property,  so  that  it 
cannot  be  inventoried  or  appraised ;  and  praying  an  inquiry  re- 
specting it,  and  that  the  person  complained  of  may  be  cited  to 
attend  the  inquiry,  and  be  examined  accordingly,  and  to  deliver 
the  property,  if  in  his  control.  The  petition  may  be  accompanied 
by  an  affidavit  or  other  evidence,  written  or  oral,  tending  to  sup- 
port the  allegations  thereof."  ^' 

Where  there  are  two  or  more  representatives,  all  of  them  should 
be  made  parties.''^  But  the  proceeding  cannot  be  maintained  by 
one  of  two  representatives  against  the  other,  for  the  reason  that 
each  of  them  has  full  control  of  the  assets,  and  may  dispose  of 
them  without  the  co-operation  of  the  other.'^^ 

§  576.  To  whom  petition  presented —  The  petition  must  be  pre- 
sented to  the  Surrogate's  Court  from  which  letters  were  issued  to 
the  applicant.''*  It  was  formerly  provided  that,  in  the  absence  of 
the  surrogate,  the  petition  might  be  presented  to  the  county  judge, 
special  county  judge,  special  surrogate,  or  to  a  justice  of  the 
Supreme  Court;  but  in  1903  this  provision  was  repealed,  probably 
so  as  to  render  section  2484  applicable  to  such  a  case.'^^ 

§  577.  When  citation  will  be  denied — Although  the  statute  per- 
mits the  applicant  to  adduce  oral  evidence  in  support  of  his  written 
allegations,  it  requires  that  the  surrogate  shall  be  satisfied  "  upon 
the  papers  so  presented."     The  moving  papers,  therefore,  should 

70  Matter  of  Cunard,  27  St.  Rep.  Nov.  24,  1891.  The  proper  proceed- 
128;  7  N.  Y.  Supp.  553.  ing  for  petitioner  to  liave  taken  was 

71  Co.  Civ.  Proc.,  §  2707.  that     provided     by     Co.     Civ.     Proc, 

72  Matter   of    Slingerland,    36   Hun,  §  2602.     See  §  520,  ante. 
575;    rev'g   Tracey   v.    Slingerland,    3  74  Co.  Civ.  Proc,  §  2707. 
Dem.  1.  75  See  §  10,  ante. 

73  Matter   of   Prime,    N.    Y.    L.   J., 
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"be  sufficient  to  justify  the  granting  of  a  citation  and  order.  The 
statute  requires  the  petition  to  set  forth  facts.  These  should  be 
detailed  as  fully  as  practicable.  It  is  not  necessary,  however,  that 
anything  amounting  to  legal  evidence  of  a  concealing  or  withhold- 
ing of  property  should  be  alleged;  but  facts,  from  which  there 
arises  a  reasonable  suspicion  thereof,  should  he  stated.'^® 

It  is  said  that  the  allegations  on  the  part  of  the  petitioner  may 
be  exclusively  on  information  and  belief,  without  disclosing  the 
sources  or  grounds  thereof ;  the  only  prerequisite  to  the  issuing  of 
a  citation  being  the  satisfaction  of  the  surrogate  that  there  are 
reasonable  grounds  for  the  inquiry."  Indeed,  the  proceeding 
assumes  that  the  representative  has  not  any  exact  information  and 
is  intended  to  enable  him  to  acquire  it.'^^ 

But  a  petition  only  stating  petitioner's  belief  as  to  the  respond- 
ent's possession  of  certain  property,  without  disclosing  any  facts, 
is  fatally  defective.'''' 

Delay  in  making  the  application,  e.  g.,  eleven  years  after  dece- 
dent's death,  will  defeat  it;  especially  where  the  application  is 
apparently  for  inquisitorial  purposes  only.®" 

§  578.  Citation  and  order,  and  service  thereof. —  If  the  surrogate 
is  satisfied,  upon  the  papers  presented,  "  that  there  are  reasonable 
grounds  for  the  inquiry,  he  must  issue  a  citation  accordingly ; 
which  may  be  made  returnable  forthwith,  or  at  a  future  time  fixed 
by  the  surrogate,  and  may  be  served  -at  any  time  before  the  hear- 
ing. Where  the  person,  or  any  of  the  persons,  to  be  cited,  does 
not  reside,  or  is  not,  within  the  county  of  the  surrogate,  the  cita- 
tion, in  the  siirrogate's  discretion,  may  require  him  to  appear  at 
a  specified  time  and  place  within  the  county  where  he  resides  or 
is  served,  before  the  surrogate  of  that  county."  ®^  "  The  surro- 
gate must  annex  to  or  indorse  upon  the  citation,  an  order,  requir- 
ing the  party  cited  to  attend  personally,  at  the  time  and  place 
therein  specified.  The  citation  and  order  must  be  personally 
served  f^  and  service  thereof  is  ineffectual,  unless  it  is  accom- 

76  See    Public    Adm'r    v.    Ward,    3  so  Matter    of    Cunard,    24    St.    Rep. 

Bradf.  244.  319,   supra;   Matter   of   Fogal,   N.   Y. 

TT  Walsh    V.    Downs,    3    Dem.    202;  L.  J..  June  23.  1892. 

Mead  v.  Sommers,  2  id.  296.    See  Mat-  81  Co.  Civ.  Proc,  §  2707. 

ter  of  Paramore,  15  St.  Rep.  449.  82  "  It  is  only  necessary  to  person- 

^8  Matter   of  Stumpf ,   49  Misc.   32 ;  ally  serve  the  citation,  and  order  in- 

98  N.  Y.  Supp.  299;    aflf'd,   113  App.  dorsed   thereon,   requiring  the   parties 

Div.  16.  cited    to     attend    personally     at    the 

T9  Matter   of  Robbing,  N.  Y.  L.   J.,  time     and     place     therein     specified. 

Jan.  27,   1891.  Rule  3  of  this  court  does  not  apply." 
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panied  with  payment  or  tender  of  the  sum  required  by  law  to  be 
paid  or  tendered  to  a  witness,  who  is  subpoenaed  to  attend  a  trial 
in  the  Supreme  Court."  ^^ 

§  579.  Proceedings  on  return  of  citation On  the  return  day, 

or  subsequently',  pending  the  examination,^  the  person  cited  may 
interpose  a  written  verified  answer*^  to  the  petition,  showing  that 
the  examination  should  not  proceed.  The  surrogate  may  then 
dismiss  the  proceeding  or  direct  the  examination  to  proceed.*® 
As  the  statute  stood  prior  to  1903*^  the  respondent  might  submit 
an  answer  alleging  that  he  was  the  owner  of  the  property  in  ques- 
tion, or  entitled  to  its  possession  by  virtue  of  a  lien  thereon  or 
special  property  therein,  and  in  such  case  the  surrogate  was 
required  to  dismiss  the  proceeding.**  The  changes  made  in  the 
statute  in  1903  were  material  and  important,  and  indicate  a  legis- 
lative purpose  to  enlarge  the  power  of  the  surrogate  in  a  proceed- 
ing of  this  kind ;  so  that,  now  he  may  direct  an  examination  of  the 
person  proceeded  against,  notwithstanding  the  interposition  of  an 
answer  alleging  title  to  the  property  in  question.  In  other  words, 
while  the  surrogate  cannot  try  questions  of  title,  he  is  no  longer 
bound  by  the  allegations  of  the  answer,  but  may  inquire  into  its 
verity,  to  the  extent  of  ascertaining  whether  the  claim  of  title 
rests  upon  a  sound  foundation,  or  is  a  mere  subterfuge  on  the  part 
of  the  claimant  to  deprive  the  representative  of  the  property  or  of 
information  concerning  the  ^ame.*^      But  no  order  can  be  made 

(Per  Ransom,  S.,  Matter  of  Hotchkias,  will   not   prevent   a    dismissal   of   the 

N.    Y.    L.    J.,    July   20,    1892.)      See  proceeding,  if  it  subsequently  appears 

next  note.  that  the  petitioner  is  not  entitled  to 

83  Co.  Civ.  Proc.,  §  2708.  The  cita-  delivery  of  the  property.  (Matter  of 
tion  can  only  be  issued  by  the  surro-  White,  119  App.  Div.  140;  Matter  of 
gate  (not  by  the  clerk  of  the  court),  Carey,  11  App.  Div.  289;  42  N.  Y. 
and  a  copy  of  the  petition  and  order  Supp.  346.)  See  Matter  of  McGee, 
must  be  personally  served,  and  the  63  Mise.  494.  As  to  whether  an  af- 
original  exhibited,  or  the  service  will  fidavit  is  an  answer,  see  Matter  of 
not   bring    the    party   into   contempt.  Elias,  4  Dem.  139. 

(Mauran  v.  Hawley,  2  Dem.  396.)  86  Co.  Civ.  Proc,  §  2709. 

84  In   Matter    of   McKenna    (N.   Y.        STL.  1903,  c.  526. 

L.  J.,  Apr.  8,  1892),  Ransom,  S..  88  See  Matter  of  Hastings,  6  Dem. 
said :  "  I  am  of  the  opinion  that  an  423 ;  16  St.  Rep.  980 ;  Matter  of  Mc- 
answer  in  a  discovery  proceeding  may  Carthy,  47  N.  Y.  Supp.  1127;  Matter 
be  received  by  the  surrogate  pending  of  Basch,  24  Civ.  Proc.  Rep.  264; 
the  examination  of  the  party  cited.  33  N.  Y.  Supp.  424;  Matter  of  Lynch, 
In  this  matter,  the  answer  proposed  83  Hun,  39;  31  N.  Y.  Supp.  707; 
will  be  received  and  the  proceeding  Doyle  v.  Doyle.  15  St.  Rep.  318;  Mat- 
then  dismissed,  upon  the  respondent  ter  of  Masterton,  6  Dem.  460. 
paying  the  petitioner  $10  costs  of  this  so  Matter  of  Gick,  113  App.  Div. 
motion,  and  the  taxable  disbursements  16;  98  N.  Y.  S"pp.  961;  Matter  of 
of  the  petitioner."  Hiens.  CO  Misc.  631 ;  Matter  of  Pack- 

85  The  failure  to  submit  an  answer  ard,  53  Misc.  163 ;  Matter  of  Stumpf, 
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adverse  to  the  person  cited,  affecting  the  property  in  question, 
unless  it  appears  as  matter  of  law,  from  the  evidence  produced, 
that  his  claim  of  title  is  not  well  founded.®"  We  apprehend  that 
the  same  facts  which,  before  the  amendment,  would  have  required 
a  dismissal  of  the  proceeding  on  the  return  of  the  citation,  will 
now  I'ustify  the  same  result  at  the  conclusion  of  the  examination. 
Thus,  where,  at  the  testator's  death,  his  widow  was  possessed  of 
certain  coupon  bonds,  which  she  subsequently  sold,  claiming  that 
they  were  her  own  property,  investments  of  the  proceeds  of  her 
own  labor,  and  in  her  own  possession  prior  to  her  husband's  death, 
it  was  held  that  it  was  not  proper  to  issue  a  warrant,  because,  first, 
the  bonds  were  held  under  fair  color  of  title  adverse  to  the  dece- 
dent, and  not  through  him ;  and  second,  because  they,  having  been 
sold,  could  not  be  deemed  to  be  concealed  or  withheld,  within  the 
meaning  of  the  statute.®-""  The  answer  need  not  set  forth  the  par- 
ticulars of  the  respondent's  ownership ;  to  allege  that  he  is  the 
owner  of  the  property  is  sufficient;®^  but  where  he  claims  to  be 
entitled  to  the  possession  thereof,  by  virtue  of  a  lien  thereon,  he 
must  allege  the  facts  necessary  to  sustain  the  claim.®^  A  claim 
that  the  property  is  held  by  virtue  of  letters  of  temporary  admin- 
istration granted  in  another  State,  does  not  require  a  dismissal,  as, 
in  such  case,  the  respondent  is  merely  a  custodian  of  the  property.®* 
The  proceeding  is  for  the  determination  of  the  question  of  posses- 
sion, and  not  of  title,®'^  and  delivery  to  the  representative  of  the 
decedent  can  be  decreed,  only  after  it  clearly  appears  that  posses- 
sion is  ^vrongfully  withheld.®^  Therefore  the  president  of  a  sav- 
ings bank  will  not  be  examined  as  to  a  deposit  in  his  bank,  claimed 
to  have  been  made  for  the  benefit  of  the  decedent.®''^  So  the  sur- 
viving partners  of  a  decedent,  having  a  right  to  settle  up  the  busi- 


49    Misc.    32;    98    N.   Y.    Supp.    299;  administrator    has    a    remedy    by    ac- 

aff'd,    113    App.    Div.    16;    Matter   of  tion   against   any   person   withliolding 

McGee,  63  Misc.  494.  any   part  of   the   estate.     See   §    130, 

90  Matter    of    Gick,    supra;    Matter  ante. 

of  Stiens,  60  Misc.  631.  M  Matter  of  O'Brien,  65  App.  Div. 

91  Public  Adm'r  v.  Ward,  3  Bradf.  282;   72  N.  Y.  Supp.   1001. 

244.  95  Matter    of    Scott,    34    Misc.    446; 

92  But  it  is  not  enough  to  allege  in  70  N.  Y.  Supp.  425 ;  Thomas  v.  Troy 
the  alternative  that  he  Is  the  owner  City,  etc..  Bans,  19  Misc.  470 ;  44 
of  all  the  property,  or  entitled  to  the  N.  Y.  Supp.  1039;  Matter  of  Richard- 
possession  thereof.  (Matter  of  fey-  son,  31  Misc.  666;  66  N.  Y.  Supp.  94. 
ser,  35  Apr  Div.  447;  54  N.  Y.  Supp.  9S  Matter  of  Curry,  25  Hun,  321; 
832.)  1  Civ.  Proc.  Rep.  319. 

93  Metropolitan  Trust  Co.  v.  Rogers,  S7  Matter  of  Knittel,  5  Dem.  371; 
1  Dem.  365;  Matter  of  Motz,  5  St.  Matter  of  White,  119  App.  Div.  140. 
Rep.  343.     Of  course,  the  executor  or 
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ness  of  the  firm,  cannot  be  required  to  turn  over  the  decedent's 
interest  therein  to  his  personal  representative,  until  after  the  pay- 
ment of  partnership  debts,  and  an  accounting  whereby  the  amount 
of  such  interest  is  determined.®^  So  a  claim  by  the  respondent 
that  he  held  the  property  in  question,  under  an  agreement  with 
decedent,  as  security  for  certain  advances  which  had  been  made, 
and  that  the  respondent,  by  agreement,  had  disposed  of  the  prop- 
erty in  the  lifetime  of  the  deceased,  and  applied  the  proceeds  to 
his  reimbursement,  was  held  good,  and  the  proceeding  was  dis- 
missed.®* But  a  claim  to  a  part  only  of  the  property  referred  to, 
without  denying  possession  of  the  balance,  is  not  a  plea  of  title 
which  will  oust  the  surrogate  of  jurisdiction  as  to  such  balance; 
nor  will  an  examination  be  obviated  by  a  statement  that  the 
respondent  returned  such  property  to  the  decedent  in  his  lifetime.-^ 
§  580.  The  examination  of  respondent —  If  the  surrogate  enter- 
tains the  proceedings,  and  the  resjyondent  attends  in  obedience  to 
the  citation,  he  may  be  examined  fully  and  at  large,  respecting 
property  of  the  decedent,  or  of  which  the  decedent  had  possession 
at  the  time  of,  or  within  two  years  before,  his  death.  A  refusal 
to  attend  or  be  sworn,  or  to  answer  any  questions  which  the  surro- 
gate determines  to  be  proper,  is  punishable  in  the  same  manner 
as  a  like  refusal  by  a  witness,  subpoenaed  to  attend  a  hear- 
ing before  the  surrogate.^  The  surrogate  acts  judicially  in  con- 
ducting the  inquiry,  and  the  extent  of  the  examination  is  entirely 
in  his  discretion.  The  testimony  receivable  is  subject  to  the 
restrictions  of  the  Code  relating  to  the  admission  of  evidence 
given  by  persons  interested,  etc.,  as  to  personal  transactions  or 
communications  with  the  deceased  f  provided,  however,  that  if  the 
witness  is  examined  concerning  any  personal  communication  or 
transaction  between  himself  and  the  decedent,  all  objection  under 
section  829  of  the  Code,  to  his  testimony  as  to  the  same,  in  future 
litigation,  is  waived.*  Either  party  may  produce  further  evi- 
dence, in  like  manner  and  with  like  effect  as  upon  a  trial. ^  The 
inquiry  is  limited  to  personal  property  capable  of  delivery;  testi- 
mony tending  to  show  that  a  trust  was  imposed  upon  real  property 

98  Camp  V.   Eraser,  4  Dem.  212.  3  Tilton    v.    Ormsby,    10    Hun,    7; 

99  Matter    of    Wing,    41    Hun,    452.    aff'd,    70    N.    Y.    609.      See    Co.    Civ. 
Compare    Matter    of    Richardson,    31    Proc,   §   829. 

Misc.  666;   06  N.  Y.  Supp.  94.  4  Co.   Civ.  Proc,   §   2709.     See  Kll- 

1  Public  Adm'r  V.  Elias,  4  Dem.  139.    lian    v.    Heinzerling,    47    Misc.    511; 
See   Matter   of   Peyser,    25   Misc.   70;    95  N.  Y.  Supp.   969. 

aff'd,   35  App.  Div.  447.  5  Co.  Civ.  Proc,  §  2709. 

2  Co.  Civ.  Proc,  §  2709. 
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which  had  been  transferred  by  the  decedent  to  the  respondent,  is 
inadmissible." 

§  581.  Decree  of  possession —  If  the  facts  admitted  by  the  wit- 
ness show  that  he  is  in  the  control  of  property  to  whose  immediate 
possession  the  petitioner  is  entitled,  the  surrogate  may  decree  that 
it  be  delivered  to  the  petitioner.  If  the  witness  admits  having 
the  control  of  the  property,  but  the  facts  as  to  the  petitioner's 
right  are  in  dispute,'''  the  proceeding  shall  end,  unless  the  parties 
consent  to  its  determination  by  the  surrogate,  in  which  case  it 
shall  be  so  determined.^  The  surrogate  must  find,  as  a  fact,  that 
the  property  belonged  to  the  estate ;  it  is  not  enough  to  determine 
that  there  was  probable  cause  to  believe  that  it  belonged  thereto. 
The  decree  should  distinctly  specify  the  property,  delivery  of 
Avhich  is  required;  if,  after  specifying  certain  articles,  it  con- 
tinues, "  and  all  other  property,  goods,  etc.,  of  the  said  deceased, 
in  her  possession  or  under  her  control,  at  her  place  of  residence," 
it  is  too  broad.® 

§  582.  Security  to  prevent  decree — [The  subject-matter  of  this 
section  was  formerly  a  part  of  Co.  Civ.  Proc,  §  2710,  which,  in 
1903,  was  repealed.] 

§  5S3.  Enforcement  of  decree;  warrant — [The  subject-matter  of 
this  section  was  formerly  a  part  of  section  2710,  which  was  re- 
pealed in  1903.]  1° 

AETICLE  EOUETH. 

GIFTS    CAUSA    MOETIS. 

§  584.  Characteristics  of  such  gifts —  There  is  a  species  of  in- 
terest in  a  decedent's  property,  termed  donatio  mortis  causa,  v^hich 
the  personal  representatives  have  no  right  to  reduce  to  possession, 
inasmuch  as  it  vests  neither  in  them,  nor  in  the  husband  or  v^ife 
or  next  of  kin.      The  doctrine  and  denomination  are  each  taken 


6  Matter  of  Tone,  N.  Y.  L.  J.,  Mar.  deciding  that  the  administrator  was 
28,  1892.  entitled    to    the    custody    of    a    bank- 

7  See  Matter  of  McGuire,  106  App.  book,  is  not  an  adjudication  of  his 
Div.  131;  94  N.  Y.  Supp.  97;  Matter  title  to  the  funds  represented  thereby. 
of  McGee,  03  Misc.  494.  (Westervelt   v.   Westervelt,   46   N.    y. 

8  Co.  Civ.  Proc,  §  2710  (former  Supp.  298.)  As  to  proceeding  being 
§2709).  res  adjudicata,  see    Spreen's    Estate,    1 

STilton     V.     Ormsby,    10    Hun,    7;  Civ.  Proc.  Rep.  375. 

aff'd,  70  N.  Y.  609 ;  Matter  of  Mapes,  lo  See    Co.   Civ.   Proc,   §    2555,   and 

6   St.   Rep.    668 ;    Camp   v.    Fraser,   4  §  1093.  post. 
Dem.  212.     An  order  of  the  surrogate. 
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from  the  civil  law.  It  may,  however,  become  the  right  and  duty 
of  the  executor  or  administrator  to  oppose  the  claim  that  such  a 
gift  has  been  made,  with  a  view  to  securing  its  subject  as  part  of 
the  assets,  to  be  administered ;  and  questions  of  this  character  are 
liable  to  be  presented  to  the  surrogate,  for  his  determination. ■'■'^ 

Such  gifts  resemble  testamentary  dispositions  in  certain  par- 
ticulars; the  only  essential  difference  between  such  a  gift  and  a 
mmcupative  will  being,  that,  in  the  forruer,  a  delivery  of  the  prop- 
erty by  the  donor  to  the  donee,  or  to  some  agent  or  trustee  for  him, 
is  indispensable  to  the  validity  of  the  gift;  while  in  the  latter, 
delivery  is  not  essential.  Such  a  gift  differs  from  a  gift  inter 
vivos,  in  that  it  is  ambulatory,  incomplete,  and  revocable  during 
the  testator's  life,  and  is  also  liable  for  the  debts  of  the  testator 
on  deficiency  of  assets.  ^^  It  differs  from  a  legacy,  in  that  it  need 
not  be  proved  in  the  Surrogate's  Court;  and  no  act  or  assent  on 
the  part  of  the  executor  or  administrator  is  necessary  to  perfect 
the  donee's  title.  These  gifts  having  many  of  the  qualities  of  tes- 
tamentary donations,  the  same  considerations  of  prudence  and 
caution  which  induced  the  Legislature  to  require  wills  of  personal 
property  to  be  executed  publicly  and  attested  with  great  formality, 
would  seem  to  forbid  these  informal  dispositions  of  property,  in 
expectation  of  death.  The  temptation  to  fraud  and  imposition 
in  regard  to  these  gifts  is  as  powerful  and  as  dangerous  as  in  the 
cases  of  wills,  and  yet  they  have  been  left  unchecked  and  unregu- 
lated by  statute.  It  is  said,  therefore,  that  the  courts  ought  not 
to  tolerate  them,  unless  they  are  attended  by  all  the  requisites 
which  the  common  law  prescribes,  to  give  them  validity.^* 

§  585.  The  subject  of  the  gift. —  Only  personal  property  capa- 
ble of  delivery  is  the  subject  of  a  gift  mortis  causa;  and  it  may 
embrace  all  the  testator's  personal  estate,  however  large  the 
amount  and  value.-^*  A  bond  and  mortgage,  stocks,  or  any  other 
chose  in  action,  whether  negotiable  or  not,  may  constitute  the 
subject-matter  of  a  good  gift  mortis  causa,  and  pass  by  delivery 
to  the  donee,  without  any  formal  assignment  by  the  donor. -"^^     And 

11  See   Young   v.   Young,    80   N.   Y.  Bradf.   319;    Champney  v.   Blanchard, 

422;     Fowler    v.    Lockwood,    3    Eedf.  39  N.   Y.   Ill;    Grey  v.   Grey,  47   id. 

465.  552. 

i2Curtiss  V.  Barrus,   38   Hun,   165.  MMeach    v.    Meach,    24    Vt.    591; 

See    House-  v.    Grant,    4    Lans.    296;  White  v.  Wager.  32  Barb.  250. 

Hoar  V.  Hoar,  5  Eedf.  637;   Johnson  15  See     Hackney     v.     Vrooman,     62 

V.  Spies,  5  Hun,  468.  Barb.    650;    Reed  v.   Reed,   52   N.   Y. 

13  Harris    v.    Clark,    3    N.    Y.    121.  651;    Montgomery  v.   Miller,   3   Redf. 

See  also  Kenney  v.   Public  Adm'r,  2  154. 
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a  delivery  of  a  formal  written  assignment  of  the  contract,  as  the 
symbol  of  the  delivery  of  the  gift,  may  be  sufficient  to  perfect  the 
gift,  even  without  the  delivery  of  the  contract  or  instrument 
itself.^*  The  delivery  of  a  mortgage  as  a  gift  mortis  causa  is 
treated,  not  as  a  complete  act  passing  the  property,  but  as  creating 
a  trust  by  operation  of  law,  in  favor  of  the  donee,  which  a  court 
of  equity  will  enforce  in  the  same  manner  as  it  would  the  right 
of  the  donee  to  a  bond."  A  delivery  of  the  donor's  promissory 
note,  without  other  contract,  by  which  he  undertakes  to  pay  money, 
either  during  his  life  or  out  of  his  estate  after  his  decease,  will 
not  constitute  a  valid  gift  mortis  causa;  and  a  draft  unaccepted 
is  equally  incapable  of  becoming  the  subject  of  such  a  gift.-^*    The 

16  Grymes  v.  Hone,  49  N.  Y.  17.    In  was  held'  to  be  an  irrevocable  transfer 

that  case,  the  defendant's  testator  be-  of  the  stock  and  the  donor's  executor 

ing  the  owner  of  120  shares  of  bank  should  not  be  required   to  include   it 

stock,  included  in  one  certificate,  made  in   the   inventory.      ( Matter   of   King, 

an    absolute    assignment,    in    writing,  115   App.  Div.   751;    aff'd,   188   N.   Y. 

of  twenty  shares  to  the  plaintiff .    This  626.)     Where  decedent  purchased  gov- 

he  handed  to  his  wife,  to  be  kept  by  ernment  bonds  and  kept  them  in  a  box 

her  and  delivered  to  the  plaintiff  upon  which,   with   the    key   thereof,   he    in- 

his  death.     At  the  time  of  executing  trusted  to  his  wife,  and  from  time  to 

the  assignment,  the  donor  was   about  time   collected   the    interest  .  and   paid 

eighty  years  of  age,  in  failing  health,  over  the  same  to  his  daughters,  these 

and    so    continued    until    his    death,  facts   were   held   sufficient   to   sustain 

which     occurred    about    five     months  a  gift  of  the  bonds,  causa  mortis,  to 

thereafter.      Held,    that    this    was    »  the  daughters.      (Fowler  v.  Lockwood, 

valid    gift    mortis    causa;    that    the  3  Eedf.  465.)   And  see  Cornell  v.  Cor- 

equitable  title  to  the  stock  passed  by  nell  (12  Hun,  312),  which  was  a  case 

the    assignment;    that    the    defendant  of  donation,  by  a  decedent,  in  his  old 

was  trustee  for  the  plaintiff  by  opera-  age  and  last  illness,  to  his  wife,  with- 

tion  of  law,  to  make  the  gift  effectual,  out    assignment,    of    railroad    stocks 

and  that  a  judgment  requiring  him  to  and  bonds,  municipal  bonds,  and  bonds 

produce    the    certificate    and    cause    a,  and    mortgages    of    individuals.      The 

transfer   of  the   twenty   shares   to   be  gift  was  upheld,  as  one  causa  mortis. 

made    to    the    plaintiff    was    proper.  See  Shuttlewortli  v.  Winter,  55  N.  Y. 

In  another  case  (Westerlo  v.  DeWitt,  629;  Stevens  v.  Stevens,  3  Redf.  507; 

36    N.    Y.    340)    the    deceased,    being  Conklin    v.    Coidclin,    20    Hun,    278; 

conscious  that  lier  death  was  near,  re-  Kurtz  v.  Smither,  1  Dem.  399;  Kirk 

quested  B.  to  give  iier  a  parcel,  out  v.  McCusker,  3  Misc.   277;   22  N.   Y. 

of  which  she  took  money  to  pay  some  Supp.    780 ;    Tusch    v.    German    Sav. 

debts,    and   returned   the   rest   of   the  Bank,    23   App.   Div.    279;    48   N.   Y. 

parcel,   including  some   money   and   a  Supp.   221 ;    Plasterstein   v.   Hoes,   37 

certificate    of    deposit,    to    B.,    saying  App.  Div.  421;   56  N.  Y.  Supp.   103; 

that  slie  gave  it  to  the  latter  for  her  O'Brien  v.  Elmira  Sav.  Bank,  99  App. 

own   use.      The   certificate   was   unin-  Div.  76. 

dorsed.    Held,  that  this  was  sufficient  17  1  Story's  Eq.  Jur.,  §  607.    A  gift 

evidence  of   a  gift   of   the  certificate,  of   a  bond  and  mortgage  inter  vivos 

under   all  the   circumstances.     Where  may  be  effected  by  a  simple  delivery 

the  decedent  had  executed  and  deliv-  of    the    security.      (Taber    v.    Willets, 

ered   a    paper   to    the    effect    that    he  44  Hun,  346.) 

held  certain  shares  of  stock  "  in  trust  18  Harris    v.    Clark,    3    N.    Y.    93 ; 

for   my  daughter,   to   be   delivered   to  2    Barb.    94;    Coutant   v.   Schuyler,    1 

her   at  my  death,  I,  however,  retain-  Paige,    316.      See    Craig   v.    Craig,    3 

ing   the   right    during   my   lifetime   of  Barb.  Ch.  76;  Wilson  v.  Baptist  Edu- 

<lvawing    the    dividends    thereon"    it  cation  Society,    10   Barb.   315;    Hunt- 
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delivery  of  a  bank  pass-book,  accompanied  with  a  check,  on  the 
savings  bank,  made  payable  four  days  after  the  depositor's  death, 
is  not  a  good  gift  mortis  causa}^  But  delivery  of  a  bank-book, 
indorsed  "  in  ease  of  my  death  my  daughter,"  naming  her,  is 
sufficient.^" 

§  586.  Requisites  of  gift  enumerated —  To  constitute  a  valid  gift 
in  view  of  death,  it  must  appear :  1.  That  the  gift  was  made  with 
a  view  to  the  donor's  death  from  present  illness  or  from  external 
and  apprehended  peril.  2.  The  donor  must  die  of  that  ailment 
or  peril.  3.  There  must  be  a  delivery  of  the  subject  of  the  gift. 
4.  The  gift  must  be  absolute.^^ 

§  587.  Grift  must  be  in  view  of  death —  It  is  not  necessary  that 
the  donor  should  be  in  extremis,  or  that  he  should  die  from  the 
very  disease  in  apprehension  of  which  the  gift  was  made;  it  is 
only  necessary  that  he  shall  not  recover  from  the  disease  from 
which  he  then  apprehended  death.^^  Whether  the  testator  was  so 
seriously  ill  as  to  be  apprehensive  of  death,  so  that  he  was  legally 
acting  "  in  view  of  death,"  must  depend  upon  the  circumstances 
of  each  case.  A  vague  and  general  impression  that  death  may 
occur  from  those  casualties  which  attend  all  human  affairs,  but 
which  are  still  too  remote  and  uncertain  to  be  regarded  as  objects 
of  present  contemplation  and  apprehended  danger,  is  not  sufficient 
to  sustain  a  gift  mortis  causa?^  Therefore,  the  delivery,  by  one 
about  entering  the  army,  of  a  promissory  note  to  his  brother,  with 
directions  to  give  it  to  his  mother,  if  he  should  not  return  alive,  is 

ington  V.  Gilmore,  14  id.  243;  Fulton  a  valid  gift.      (Mahon  v.   Dime   Sav. 

V.  Fulton,  48  id.  581.     It  is  weU  set-  Bank,  92  App.  Div.  506.) 

tied  tiiat  one  may  remit  a  debt  due  20Ackerman    v.    Herrick,    71    Hun, 

him,  by  way  of  a  gift  mortis  causa,  190;  24  N.  Y.  Supp.  606.     See  O'Brien 

by  a  formal  surrender  of  the  seeuri-  v.   Elmira   Sav.    Bank,    99   App.   Div. 

ties,  with  a  verbal  declaration  of  in-  76. 

tention    to    that    effect.       {Moore    v.  21  O'Brien    v.     Elmira    Sav.    Bank, 

Dartcn,  7  Eng.  Law  &  Eq.  134.)     And  supra. 

see  Gray  v.  Barton,  55  N.  Y.  68.  22  Ridden  v.  Thrall,  125  N.  Y.  572 ; 

19  Curry  v.   Powers,   70  N.  Y.  212.  35  St.  Rep.  913 ;   Langworthy  v.  Cris- 

Tlie    delivery    of    the    check    did    not  sey,  10  Misc.  450;  31  N".  Y.  Supp.  85. 

transfer  the  funds,  nor  did  the  deliv-  23  Irish   v.   Nutting,   47    Barb.   370. 

ery    of    the   pass-book;    the    depositor  A  gift  made  during  the  donor's   last 

did  not  absolutely  part  with  his  con-  illness,  but  which  she  did  not  expect 

trol  of  the  funds.      (lb.)     But  where  would  result  fatally,  is  not  sufficient, 

the   delivery  of   the   bank-book   is   ac-  (Partridge   v.   Kearns,   32   App.   Div. 

companied    by    a    statement    that    "  I  483 ;  53  N.  Y.  Supp.  154. )     See  Alsop 

think   I   am  dying;    I  give  you  this.  v.   Southold,   etc.,   Bank,  50   St.  Kep. 

If   I    die   bury   me   out   of    this,    and  672. 
what  is  left  is  youii,''  it  constitutes 


623  Administeation  op  Estate,  Etc.      §§  588,  589. 

not  a  valid  gift  to  the  mother.^*  But  a  donor  may  make  a  valid 
gift  mortis  causa  in  the  apprehension  of  death  from  a  surgical 
operation  to  be  performed  in  the  future  to  which  he  intends  volun- 
tarily to  expose  himself.  Death  from  a  surgical  operation,  made 
necessary  by  a  present  disease,  is,  in  a  proper  sense,  death  from 
the  disease,  and  the  gift  may,  in  such  case,  be  upheld  as  made  in 
the  apprehension  of  death  from  the  disease.^"  The  time  of  the 
death  is  not  material,  except  as  the  fact  bears  upon  the  question 
of  the  testator's  apprehension  of  that  event.  There  is  no  rule 
which  limits  the  time  within  which  the  donor  must  die,  to  make 
the  gift  valid.^^  Where  it  appears  that  the  gift  was  made  during 
the  testator's  illness,  and  only  a  few  days  or  weeks  before  his 
death,  the  law  presumes  that  the  gift  was  made  in  contemplation 
of  death.'^ 

§  588.  Death  of  donor —  The  death  of  the  donor  is  essential  to 
the  validity  of  the  gift.  If  the  gift  be  made  during  the  donor's 
last  illness,  the  law  infers  the  condition  that  the  donee  is  to  hold 
the  gift,  only  in  case  the  donor  die  of  that  indisposition.  It  is  not 
essential  that  the  donor  should  expressly  declare  that  the  gift  is 
to  take  effect  only  on  his  death.  Until  death,  the  donor  may 
reclaim  the  gift,  and  his  recovery  makes  the  gift  void.^* 

§  589.  Delivery —  It  is  also  requisite,  in  order  to  give  effect  to 
the  gift  (if  by  parol),  that  the  donor  should,  at  the  time  of  the 
delivery,  part  with  the  possession  of  the  subject  of  the  gift.^*  The 
delivery  of  possession  need  not  be  to  the  donee  personally,  but 
may  be  given  to  a  third  party  for  the  donee's  use.^"  Delivery 
must  be  made  according  to  the  nature  of  the  subject  of  the  gift, 

24  Sheldon  v.  Button,  5  Hun,  110.  mark,  55  How.  Pr.  408;  Bliss  v.  Fos- 
A  voluntary  conveyance,  by  a  parent  dick,  86  Hun,  162;  33  N.  Y.  Supp. 
to  a  child,  of  land  inherited  from  the  317;  atf'd,  151  N.  Y.  625;  Matter  of 
grantor's  ancestor,  pursuant  to  a  re-  Swade,  65  App.  Div.  592;  72  N.  Y. 
quest  made  by  the  latter  a  few  days  Supp.  1030. 

before  the  commencement  of  the  sick-  28  Hayes  v.  Kerr,  19  App.  Div.  91; 

ness  which  terminated  with  his  death,  43  N.  Y.  Supp.  1050. 

cannot  be  sustained  as   a   gift  causa  29  Grymes   v.   Hone,    49   N".   Y.    17; 

mortis     from     the     ancestor    to     the  Brink    v.    Gould,    43    How.    Pr.    289 ; 

grantee,    for    want    of    delivery,    and  Matter   of   Duffy,    127    App.   Div.    74. 

also  because  such  a  gift  must  clearly  See    Gray    v.    Barton,    55    N.    Y.    68; 

appear    to    have    been    made    in    con-  Johnson  v.  Spies,  5  Hun,  468;  Matter 

templation    of   death.      (Champlin    v.  of  Ward,  2  Redf.  251;  Hoar  v.  Hoar, 

Seeber,  56  How^  Pr.  46.)  5  id.  637.     See  Montgomery  v.  Miller, 

25  Ridden  V.  Thrall,  125  N.  Y.  572;  3  id.  155. 

35  St.  Rep.  913.  30  Grymes   v.   Hone,   49    N.   Y.    17; 

26  Grymes  v.  Hone,   49  N.  Y.   17.  Callanan   v.    Clement,    18   Misc.   621; 

27  Merchant  v.   Merchant,   2   Bradf.  42   N.   Y.   Supp.   514. 
432.    And  see  Vandermark  v.  Vander- 
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not  according  to  the  capability  of  the  donor.^^  So  far  as  possible^ 
there  must  also  be  an  acceptance  of  the  thing  by  the  donee.  The 
mere  fact  that  it  has  passed  into  the  possession  of  the  donee,  even 
by  the  act  of  the  donor  himself,  is  said  not  to  be  enough.  Thus^ 
where  the  deceased,  in  his  last  illness,  expressed  a  desire  to  his 
daughter  that  she  should  have  his  carriage  and  horses,  but  did  not 
request  her  to  take  possession  of  them,  nor  direct  the  stable-keeper 
to  deliver  them  to  her,  and  it  did  not  appear  that  there  had  been 
any  actual  transfer  or  change  of  possession,  though  they  were 
afterward  used  by  her,  it  was  held  not  such  a  delivery  as  was 
necessary  to  complete  the  gift.^^  Where  the  nature  of  the  subject- 
matter  of  the  gift  will  not  admit  of  a  corporal  delivery,  the 
delivery  of  the  means  of  obtaining  possession,  or  making  use  of 
the  thing  given,  amounts  to  a  delivery  of  the  thing  itself.  Thus, 
the  delivery  of  the  key  of  a  trunk  or  bureau,  by  the  donor,  accom- 
panied by  the  declaration  of  the  donor  that  he  gave  all  his  prop- 
erty to  the  donee,  is  a  good  delivery  of  the  contents,  though  they 
were  not  removed.^^     In  regard  to  the  delivery  of  things  in  action. 


31  Accordingly,  where  the  owner  of 
articles  of  furniture,  situated  in  rooms 
occupied  by  herself  and  husband, 
while  lying  in  bed  and  in  extremis, 
called  the  claimant  to  her,  and,  after 
giving  directions  as  to  the  disposition 
of  certain  articles,  said,  "  all  the  rest 
of  my  things  I  give  to  you.  *  ♦  * 
I  want  you  to  take  all  the  things 
and  use  them,"  etc.,  and  died  the 
same  day,  the  articles  remaining  in 
use  in  the  rooms.  Held,  to  be  no  gift, 
for  want  of  sufficient  delivery.  (Tur- 
ner V.  Brown,  6  Hun,  331.)  To  same 
effect,  Matter  of  Somerville,  2  Con- 
noly,  86;  20  N.  Y.  Supp.  76. 

32Delmotte  v.  Taylor,  1  Redf.  417. 
See  Martin  v.  Funk,  75  N.  Y.  134; 
Fowler  v.  Lockwood,  3  Redf.  465 ; 
Matter  of  Goss,  71  Hun,  267.  In 
Gescheidt  v.  Drier  (20  N.  Y.  Supp. 
11),  the'evidence  tended  to  show  that 
deceased  promised  to  give  a  bank  pass- 
book to  defendant  when  she  died,  but 
did  not  show  any  completed  gift  be- 
fore the  day  of  deceased's  death.  On 
the  morning  of  that  day,  defendant 
got  the  book  from  a  place  pointed  out 
by  deceased  in  her  wardrobe,  and 
afterward  put  it  back  again,  locked 
the  wardrobe,  and  put  the  keys  under 
decedent's  pillow.  The  book  remained 
in  the  wardrobe  until  after  the  aunt's 


death.     Held,  no  sufficient  delivery  to 
support  a  gift. 

33  Cooper  V.  Burr,  45  Barb.  9 ;  Mat- 
ter of  Swade,  65  App.  Div.  592;  72 
N.  Y.  Supp.  1030;  Allerton  v.  Lang, 
10  Bosw.  362.  In  the  latter  case  the 
deceased,  shortly  before  her  death, 
took  from  her  drawer  a  cloth  pocket 
containing  a  pocket-book,  and  took  out 
the  pocket-book,  and,  after  giving 
away  money  which  she  took  from  it, 
and  expressing  her  intentions  as  to  a 
devise  of  real  property,  replaced  the 
pocket-book  in  the  cloth  pocket,  and 
gave  it  to  her  daughter-in-law,  saying, 
"  Here,  I  give  you  this,  I  make  you  a 
present  of  it.  I  have  another,  and 
want  you  to  wear  them,  they  are  so 
very  handy."  Held,  that  this  was  a 
valid  gift  to  the  latter  of  stock  be- 
longing to  the  giver,  a  certificate  for 
which,  in  the  giver's  name,  was  then 
contained  in  the  pocket-book.  In  Van- 
dermark  v.  Vandermark,  ( 55  How.  Pr. 
40S),  the  decedent  during  his  lifetime 
made  a  deposit  in  a,  savings  banK,  to 
the  credit,  and  in  the  name  of  the 
one  claiming  as  donee;  and,  being  in 
advanced  age,  about  two  weeks  before 
his  death,  left  with  a  third  person  a 
box  containing  the  bank-book,  saying 
that  he  intended  it  for  the  claimant, 
and  that  no  other  person  must  have 
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it  is  well  settled  that  all  that  is  necessarj'^  is  a  delivery  of  the  con- 
tract or  note  upon  which  the  cause  of  action  is  founded.^*  A  gift 
of  a  sa^dngs-bank  deposit  is  sufficiently  consummated  by  the 
delivery  of  the  pass-book,  and  this,  although  a  rule  of  the  savings 
bank  requires  an  order  or  power  of  attorney  from  one  seeking  to 
draw  money  for  a  depositor."'*'  The  donor's  retention  of  the  pass- 
book is  not  necessarily  inconsistent  with  the  completeness  of  the 
gift,^®  nor  is  mere  possession  by  the  donee  conclusive  of  the  trans- 
fer.^^  Possession,  however,  may  raise  a  presumption  of  delivery, 
unless  it  appear  that  possession  is  obtained  from  one  who,  himself, 
had  never  had  possession  in  the  legal  sense.^* 

§  590.  Gift  should  be  absolute.- —  In  order  to  make  a  valid  gift 
mortis  causa  there  must  be  a  renunciation  by  the  donor,  and  an 
acquisition  by  the  donee,  of  all  interest  in  and  title  to  the  subject 
of  the  gift.^*  The  rule  is  the  same  as  in  the  case  of  a  gift  inter 
vivos.  One  cannot,  without  a  written  transfer  or  declaration  of 
trust,  make  a  valid  gift,  in  prossenti,  of  an  instrument  securing 
the  payment  of  money,  reserving  to  himself  the  accruing  interest 
during  life,  unless  there  is  an  absolute  delivery  of  the  security  to 
the  donee,  vesting  the  entire  legal  title  and  possession  in  him.*" 

it.     The  court  upheld  the  transaction  during  life,   but  that,  after  his   death, 

as  a  valid  gift  causa  mortis,  though  the  securities  belonged  absolutely  and 

the  key  to  the  box  was   retained  by  entirely  to  his  two  sons,  respectively, 

decedent,  and  found  in  his  pocket-book  vpith  one  of  vphom  he  lived,  and  placed 

after  his  death.  and  kept  the  envelopes  in  a  safe  used 

34  See  Bedell  v.  Clark,  33  N.  Y.  by  him  in  common  with  one  of  the 
581 ;  Matter  of  Crosby,  46  St.  Rep.  sons  and  a  grandson,  and  also  exhib- 
442.  ited  the  envelopes  to  the  sons'  wives, 

35  Ridden  v.  Thrall,  supra;  Walsh  and  spoke  of  the  contents  as  belong- 
V.  Bowery  Sav.  Bank,  28  St.  Rep.  402 ;  ing  to  the  boys,  but  cut  off  the  cou- 
7  N.  Y.  Supp.  669.  See  Board  of  pons  as  they  matured,  and  retained 
Domestic  Missions  v.  Mechanics,  etc.,  dominion  over  the  bonds,  giving  one 
Bank,  40  App.  Div.  120;  57  N.  Y.  of  them  to  a  third  person,  before  his 
Supp.  582;  O'Brien  v.  Elmira  Sav.  death,  which  occurred  about  a  year 
Bank,  99  App.  Div.  76.  and  a  half  after  the  deposit,  it  was 

36  Martin  v.  Funk,  75  N.  Y.  134.  held  that,  as  the  memoranda  showed 
See  Sherwood  v.  Mer.  Mut.  Ins.  Co.,  the  disposition  intended  not  to  be  of 
5  Hun,  115.  a  testamentary  character,  the  transac- 

37  See  Podmore  v.  Dime  Sav.  Bank,  tion  could  be  upheld  only  as  an  exe- 
29  Misc.  393 ;  60  N.  Y.  Supp.  533.  cuted  gift,  or  a  declaration  of  trust ; 

38  See  Matter  of  Duffy,  127  App.  but  that  the  former  theory  was  un- 
Div.  74.  tenable  for  want  of  delivery,  and  the 

39Wetmore  v.   Brooks,  44  St.   Rep.  latter,    because    an    attempt    was    not 

327;    18   N.  Y.   Supp.  852,   and  cases  made   to   create   a   trust  but   only  to 

cited.  vest     a     remainder     directly     in     the 

40  Young  V.   Young,   80   N.   \'.   422.  donees.      (lb.)     See  a  somewhat  simi- 

Accordingly,  where  the  owner  of  cou-  lar  case.  Trow  t.  Shannon,  78  N.  Y. 

pon  bonds  inclosed  them  in  two  envel-  446.     And  see,  generally,  as  to  gifts 

opes,   indorsed   with   memoranda   that  of   bank   deposits.     Matter   of   Ward, 

he    owned    and    reserved    the    interest  2  Red.  251;  Hoar  v.  Hoar,  5  id.  637; 
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§  591.  Gift  void  as  against  creditors The  statutory  provision 

to  the  efEect  that  persons  who,  in  fraud  of  creditors  and  others, 
have  received  the  estate  of  a  deceased  person,  are  liable  to  the 
representative  of  the  estate  therefor,  applies  to  a  gift  mortis 
causaJ"-  Hence,  where  the  alleged  gift  was  of  all  the  decedent's 
estate  which,  if  allowed,  would  leave  the  estate  insolvent,  and  dece- 
dent's creditors  unpaid,  the  gift  is  void.*^ 

§  592.  Revocation  of  gifts — A  gift  mortis  causa  is  revocable  in 
case  the  donor  recover,  and  this,  notwithstanding  the  gift  was  in 
express  terms  absolute,  and  the  delivery-  was  absolute.**  It  may 
be  revoked  in  the  donor's  lifetime,  by  his  resumption  of  posses- 
sion.     It  is  not  necessary  that  the  donor  should  actually  regain 


Matter  of  Hermes,  1  L.  Bui.  72;  Aek- 
erman  v.  Herriek,  71  Hun,  190;  Cos- 
griff  V.  Hudson  City  Sav.  Inst.,  24 
Misc.  4;  52  N.  Y.  Supp.  189;  Louck 
V.  Johnson,  70  Hun,  565;  24  N.  Y. 
Supp.  267;  Podniore  v.  South  Brook- 
lyn Sav.  Inst.,  48  App.  Div.  218;  62 
N.  Y.  Supp.  961.  For  cases  of  gifts 
of  a  joint  deposit,  see  Wetlierow  v. 
Lord,  ■  41  App.  Div.  413 ;  Matter  of 
Dittrich,  53  Misc.  514.  In  pursuance 
of  an  antenuptial  promise,  but  with- 
out other  consideration,  decedent 
transferred  a  mortgage  to  his  wife, 
by  a  written  assignment,  which  pro- 
vided that  "  the  interest  on  said  mort- 
gage and  the  money  thereby  secured " 
were  to  belong  to  the  assignor  during 
his  lifetime ;  and  delivered  to  her  the 
mortgage  and  assignment,  retaining 
the  bond  in  his  own  possession.  Upon 
her  accounting,  as  executrix,  the 
widow  claimed  title  to  the  mortgage 
as  donee.  Held,  that  the  transfer 
could  only  be  sustained,  if  at  all, 
as  a  gift  inter  vivos;  and  that  it 
was  invalid  as  such,  by  reason  of  the 
interest  retained  in  the  subject  by  de- 
cedent. (Matter  of  Wirt,  5  Dem.  179.) 
The  owner  of  bonds  caused  them  to 
be  registered  in  the  name  of  the  donee 
■  with  intent  to  vest  the  title  in  the 
latter.  Held,  that  he  had  absolutely 
divested  himself  of  his  dominion  and 
control  over  the  property  and  that 
title  vested  in  the  donee  as  a  gift, 
notwithstanding  the  fact  that  the 
donor  retained  the  actual  custody  of 
the  bonds  and  collected  the  interest 
accruing  on  them  during  his  lifetime. 
(Matter  of  Townsend,  5   Dem.   147.) 


So  held,  also,  as  to  moneys  deposited 
in  a  trust  company  in  the  name  and 
to  the  credit  of  the  donee,  whose 
signature  was  delivered  by  the  de- 
positor to  the  bank  for  its  guidance 
in  paying  cut  the  moneys.     (lb.) 

And  so,  one  who  executes  and  de- 
livers an  instrument  in  writing  stat- 
ing that  he  holds  certain  specific  stock 
"  in  trust  for  my  daughter  *  -  *  * 
to  be  delivered  to  her  at  my  death,  I, 
however,  retaining  the  right  during 
my  lifetime  of  drawing  the  dividends 
thereon.  The  certificates  for  said 
stock  are  annexed  to  this  paper,  and 
I  direct  you  to  hand  said  certificates 
to  her  at  my  death,"  makes  an  irre- 
vocable transfer  of  the  stock  to  the 
donee,  and  the  donor's  executor  should 
not  be  required  to  include  the  stock 
in  the  property  of  the  estate.  (Mat- 
ter of  King,   115  App.  Div.  751.) 

41  Jones  V.  Jones,  41  Hun,  163;  4 
St.  Rep.   141. 

*2  Wetmore  v.  Brooks,  44  St.  Eep. 
327;    18  N.  Y.  Supp.  852. 

*3  A  gift  deed  was  executed  by  the 
grantor  when  very  sick  and  under 
apprehension  of  death,  and  was  deliv- 
ered to  a  third  person.  Held,  that  this 
was  a  gift  causa  mortis,  and  a  sub- 
sequent delivery  of  the  deed  to  the 
grantee  by  grantor's  direction  did  not 
of  itself  convert  the  gift  into  one 
inter  vivos;  and,  therefore,  upon  the 
grantor's  recovery  the  deed  became  re- 
voked. (Curtiss  V.  Barrus,  38  Hun, 
165.)  See  Bliss  v.  Fosdick,  86  id. 
162;  33  N.  Y.  Supp.  317;  aff'd,  151 
N.  Y.  625;  Collins  v.  Collins,  11  Misc. 
28;  31  N.  Y.  Supp.  1017. 
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the  possession  of  the  subject  of  the  gift;  it  is  sufficient  if  he 
reclaims  it  from  the  donee,  or  from  the  person  to  whom  it  had 
been  intrusted,  with  intent  to  recall  the  gift.  It  is  not  even  neces- 
sary that  the  reclamation  should  be  made  with  the  knowledge  of 
the  donee  at  the  time,  and  if  the  donee  subsequently  resume  the 
possession  of  the  subject-matter  of  the  gift,  without  the  consent  of 
the  donor,  or  after  his  decease,  and  retain  such  possession,  claim- 
ing it  as  his  property  by  virtue  of  the  gift,  he  may  be  compelled 
to  surrender  it  to  the  personal  representative  of  the  donor,  or,  if 
he  be  himself  such  representative,  to  account  for  it  as  belonging 
to  the  estate.**  It  has  been  held  that  any  act,  such  as  the  subse- 
quent birth  of  a  child,  which  operates  to  revoke  a  will,  should  have 
the  same  effect  in  regard  to  a  gift  mortis  causa.*"  But  the  bequest 
of  all  the  testator's  property  to  another  will  not  operate  to  revoke 
such  a  gift,  since  the  will  only  becomes  operative  at  the  death  of 
the  testator,  when  the  gift  also  becomes  irrevocable.*® 

§  593.  Evidence  of  gift — Where  the  personal  representative 
sues  to  recover  effects  claimed  by  one  as  a  gift  mortis  causa  from 
the  decedent,  and  the  only  substantial  question  is  the  fact  of  the 
gift,  the  burden  of  establishing  it  is  upon  the  defendant.*^  The 
most  clear,  circumstantial,  and  satisfactory  proof  will  be  required 
to  support  such  a  disposition.*®     It  is  not  necessary  that  the  donee, 

4*  Merchant  v.   Merchant,   2    Bradf.  N.   Y.    Supp.    142:    Reynolds   v.    Eey- 

432;  Kirk  v.  McCusker,  3  Misc.  277;  nolds,  20  Misc.  254;   45   N.  Y    Supp. 

22  N.  Y.  Supp.  780.  338;    McMath  v.   O'Connor,     11    App. 

45  Bloomer  v.  Bloomer,  2  Bradf.  340.  Div.    627.       It    is    competent    for   the 

46  2  Eedf.  on  Wills,  331.  The  pre-  party  seeking  to  establish  it  to  prove, 
sumption  is  that  a  gift  made  during  in  corroboration,  a  letter  written  at 
a  last  sickness  is  intended  to  take  about  the  same  time  by  the  alleged 
effect  at  the  donor's  death,  even  donor  indicating  an  intention  to  give 
though  not  so  declared  in  express  the  property  to  the  donee.  (Ridden 
terms,  and  if  such  is  the  intent  the  v.  Thrall,  125  N.  Y.  572;  35  St.  Rep. 
donor  has  a  right  to  revoke  it.  (Jen-  913.)  But  declarations  of  the  donor 
nings  V.  Jennings,  23  Week.  Dig.  showing  that  his  relations  with  his 
457.)  family  were  such  as  to  make  it  prob- 

47  Conklin  v.  Conklin,  20  Hun,  278 ;  able  that  he  would  make  the  gift  are 
Chalker  v.  Chalker,  5  Redf.  480;  incompetent  in  favor  of  the  donee 
Flood  V.  Cain,  78  Hun,  378;  29  N.  Y.  (Lehr  v.  Jones,  74  App.  Div.  54;  77 
Supp.  156;  afif'd,  150  N.  Y.  573;  Lehr  N.  Y.  Supp.  213);  nor,  on  the  other 
V.  Jones,  74  App.  Div.  54;  77  N.  Y.  hand,  are  the  donor's  declarations, 
Supp.  213.  tending  to  show  an  absence  of  inten- 

48Delmotte   v.   Taylor,    1  Redf.  417;  tion,    competent    against    the    donee. 

Bedell  v.  Carll,  33  N.  Y.  581;  Matter  (Scheps  v.  Bowerv  Sav.  Bank,  97  App 

of  Essex,  20  N.  Y.  Supp.  62;  Alsop  v.  Div.   434;    90   K   Y.   Supp.    26.)      In 

Southold  Sav.  Bank,  21  id.  300;  Wet-  Farmer  v.  Devlin    (32  St.  Rep.    168), 

more  v.  Brooks,  44  St.  Rep.  327;    18  the  only  witness  to  establish  the  gift 

N.  Y.  Supp.  852.     See  Tilford  v.  Bank  was  the  alleged  donee's  husband,  and 

for   Savings,    31   App.   Div.    565;     52  he  testified  that  he  never  talked   the 
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in  order  to  sustain  the  claim,  should  show  affirmatively,  and  with 
minuteness,  the  circumstances  under  which  the  alleged  gift  was 
made,  nor  is  he  required  to  prove  affirmatively  that  the  donor  was 
of  sound,  disposing  mind  and  memory,  when  he  made  the  gift, 
and  that  the  delivery  of  the  subject  was  his  free  and  voluntary 
act.*®  He  establishes  a  prima  facie  case  when  he  shows  that  the 
disposition  has  been  attended  by  all  the  requisites  which  the  com- 
mon law  prescribes,  to  give  it  validity.^" 

TITLE  FIFTH. 

DEALING    WITH    ESTATE. 

ARTICLE  FIEST. 

SOtJECES    OF    AUTHOEITY    AND    MODE    OF    EXEECISE. 

§  594.  Exercise  of  power  to  sell,  under  will As  the  powers  of 

a  personal  representative  are  personal  and  cannot  be  delegated,  he 
cannot  empower  an  agent  to  contract  for  the  sale  of  the  trust 
property ;  and  a  contract  by  an  agent  is  void,  though  the  principal 
may  render  it  valid  by  ratifying  it,  with  full  knowledge  of  all  the 
facts.  In  ratifying  it,  he  exercises  the  personal  qualities  essential 
to  the  due  execution  of  the  trust.^^      An  executor's  power  to  sell 

matter  over  with  her,  until  after  the  thereto.  Language  claimed  to  estab- 
death  of  the  donor's  administrator,  lish  a  gift  causa  mortis  was  held  in- 
and  she  testified,  that  she  had  never  suiBcient  for  that  purpose,  by  reason 
spoken  about  the  matter  with  her  of  failure  to  clearly  describe  the  prop- 
husband.  Held,  in  view  of  the  sus-  erty  of  the  donees  or  the  intention  to 
picious  character  of  the  testimony,  a  make  a  gift,  in  Halstead  v.  Sherrill 
finding  that  there  was  no  gift  causa  (6  St.  Eep.  15). 

mortis  would  not  be  disturbed.     Com-        51  Npwton  v.  Bronson,  13  N.  Y.  587. 

pare    Andrews    v.    Nichols,    116   App.  A  power  in  two  executors  "to  sell  all 

Div.  645.  said  real  estate  from  time  to  time,  as 

40  See  Matter  of  Hall,  16  Misc.  174 ;  the  same  can  be  sold  to   advantage," 

38  N.  Y.  Supp.  1135.  involves  the  exercise  of  the  discretion 

BO  BedeU    v.    Carll,    33    N.    Y.    581.  of  both,  and  the  power  cannot  be  ex- 

In   Turner   v.   Brown    (6   Hun,   331),  ercised  by   one   alone,   nor    can   it  be 

where  the  property  claimed  as  a  gift  delegated  to  an  agent;  and  its  execu- 

causa  mortis  from  a  married  woman,  tion  by  an  agent  cannot  be  ratified  by 

consisted   of   articles   of    furniture    in  parol.       (Whitlock    v.    Washburn,    62 

the  possession  of  herself  and  husband,  Hun,  369;  43  St.  Kep.  4.)     But  where 

being  in  rooms  occupied  by  them,  it  the  executor  has  fixed  upon  the  price, 

was  held  that  the  possession  was  pre-  he  may  authorize  his  attorney  to  close 

sumptively  that  of  the  husband;   but  the  sale,  and  a  contract  oy  the  latter 

that   such  presumption  might  be  re-  at  such   price   is  binding.      (Gates  v. 

butted  by  proof  of  conversations  be-  Dudgeon,    173    N.    Y.   426;    66   N.   E. 

tween    them,    in    which    the    husband  116.)     As  to  the  exercise  of  power  of 

admitted   that   the   property  belonged  sale  by  one  of  two,  by  a  survivor,  or 

to    his    wife,    and    that   he    stood    si-  a  successor,  see  §§  524,  526,  527,  avte; 

lently    by    when    she    asserted    title  and  cases  there  cited.    The  will,  g  ving 
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must  be  exercised  in  the  mode  prescribed  by  the  will;  and  any 
sale  made,  or  act  done,  in  contravention  of  the  trust  is  void.^^  If 
the  will  directs  a  sale  of  real  estate  by  public  auction,  to  pay  off 
legacies  as  they  become  due,  and  the  executor  sells  at  private  sale, 
and  before  the  legacies  become  due,  the  sale  is  void.^^  And  so, 
in  a  conveyance  under  a  power  in  a  will,  the  forms  prescribed  by 
the  power  must  be  followed.^''  So  long  as  the  executor  keeps 
within  the  limits  of  his  power,  he  may  bind  the  estate  by  an 
executory  contract  of  sale,  but  the  moment  he  steps  outside  of  the 
same,  his  promises  are  void  and  cannot  be  enforced  against  the 
estate.^^  Thus  a  naked  power  to  sell  does  not  authorize  an  execu- 
tor to  contract  to  convey  with  covenants  of  warranty."*  Under 
an  ordinary  power  of  sale,  the  executors  are  not  authorized  to 


explicit  directions  'to  the  executors, 
concerning  the  entire  estate,  witli  a 
power  to  sell,  requires  no  specific  use 
of  the  word  "  trustees,"  nor  a  specific 
devise  of  the  property  to  them,  the 
purposes  of  the  trust  being  sufficiently 
declared  to  validate  it.  (WrigJit  v. 
Mercein,  34  Misc.  414;  69  N.  Y.  Supp. 
936.) 

52  Cons.  L.  1909,  c.  52,  §  105 
(formerly  L.  1806,  c.  547,  §  85). 
Thus,  trustees  under  a  trust  to  apply 
income  to  one  for  life,  with  power  to 
lease,  cannot  make  a  lease  for  a  term 
longer  than  the  life  of  the  beneficiary. 
(Matter  of  Citv  of  New  York,  81  App. 
Div.  27;  81  N.  Y.  Supp.  32.)  See 
€ons.  L.  1909,  c.  52,  §  106. 

B3  Pendleton  v.  Fay,  2  Paige,  202. 
See  McDermut  v.  Lorillard,  1  Zjldw. 
Ch.  273.  The  statute  prescribes  that 
sales  of  real  estate,  made  by  execu- 
tors in  pursuance  of  an  authority 
given  by  will,  unless  otherwise  directed 
in  the  will,  may  be  public  or  private, 
and  on  such  terms  as,  in  the  opinion 
of  the  executor,  will  be  most  advan- 
tageous to  those  interested  therein. 
(Cons.  L.  1909,  c.  18,  §  110;  formerly 
L.  1883,  c.  65,  §  1.) 

54  See  Waldron  v.  McComb,  1  Hill, 
111,  115.  But  where  the  grantor  of 
a  power  has  directed  any  formality  to 
be  observed  in  its  execution,  in  addi- 
tion to  those  which  would  be  sufficient 
by  law  to  pass  the  estate,  the  observ- 
ance of  such  additional  formality  is 
not  necessary  to  the  valid  execution 
of  the  power.  (Cons.  L.  1909,  c.  52, 
:§  170;  L.  1896,  c.  547,  §  150;  1  R.  S. 

34 


736,  §  119.)  So,  too,  where  the  con- 
ditions annexed  to  a  power  are  merely 
nominal,  and  evince  no  intention  of 
actual  benefit  to  the  party  to  whom, 
or  in  whose  favor,  they  are  to  be  per- 
formed, they  may  be  wholly  disre- 
garded in  the  execution  of  the  power. 
(Cons.  L.  1909,  c.  52,  §  171;  L.  1896, 
c.  547,   §   151;    1   E.   S.  736,   §    120.) 

65  In  Bostwick  v.  Beach  (31  Hun, 
343 ) ,  the  power  was  "  to  rent,  sell,  or 
convey  my  real  estate,"  etc.  Held, 
that  though  the  executor  might  con- 
tract for  the  sale  of  the  testator's 
interest  in  land  as  of  the  time  of  his 
death,  he  could  not  bind  the  estate 
by  covenants  in  a  contract  of  sale  to 
buy  off  the  widow's  dower  right,  and 
pay  off  mortgage  incumbrances  which 
the  testator  was  not  personally  liable 
to  pay.  The  failure  of  an  executor 
who  has  contracted  to  sell  land  of  the 
estate,  to  disclose  the  fact  that  his 
authority  to  sell  is  in  litigation,  is 
his  personal  act  and  justifies  render- 
ing a  judgment  against  him  person- 
ally for  the  return  of  the  purchase 
monev  paid.  (Warren  v.  Banning,  50 
St.  Rep.   810;    21   N.   Y.   Supp.   883.) 

06  Ramsey  v.  Wandell,  32  Hun,  482. 
But  he  may,  on  selling  a  portion  of 
the  lands,  subject  them,  together  with 
the  portion  unsold,  to  a  covenant  re- 
stricting the  position  of  the  building 
line  on  both.  (Simmons  v.  Crisfield, 
123  App.  Div.  201.)  Trustees  under 
an  active  trust  may  grant  an  ease- 
ment over  lands  belonging  to  the  es- 
tate. (Valentine  v.  Sehreiber,  3  App. 
Div.  235.) 
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mortgage"^  or  exchange^"  the  real  estate ;  nor  may  they  sell  it  for 
the  purpose  of  forming  a  corporation,  receiving  its  corporate 
stock  in  payment. ^^  An  executor's  authority  to  sell  real  estate 
is  derived  from  the  will  either  when  it  gives  him  a  power  in  trust 
to  sell  and  apply  the  proceeds  for  certain  specific  objects,  or  when 
it  contains  a  general  power  and  direction  to  sell,  for  the  purposes 
of  the  administration  of  the  estate  generally.®"     But  a  direction 

BT  Potter  T.  Hodgman,  81  App.  Div.  sell,  and  mortgage  and  convert  into 
233;  80  N.  Y.  Supp.  1056;  aff'd,  178  personalty,  and  to  make  advances  to 
N.  Y.  580.  A  contention  that  the  de-  the  life  tenant;  held,  that  the  exec- 
cree  of  the  court  foreclosing  such  a  utors  had  no  power  to  give  a  mort- 
mortgage  is  an  approval  thereof,  can-  gage  to  secure  notes  made  by  a  cor- 
not  be  sustained.  (lb.)  Where  no  poration,  though  the  estate  and  the 
power  to  mortgage  is  given,  the  exec-  life  tenant  were  interested  in  the  cor- 
utor  cannot  create  one  by  a  trans-  poration,  the  proceeds  of  the  note  not 
action  which  is  a  mere  evasion  of  the  going  to  the  estate  nor  to  the  life 
provisions   of    the   will.      (Arnoux   v.    tenant. 

Pliyfe,  6  App.  Div.  605 ;  Griswold  v.  oo  An  authority  to  let  land,  "  and 
Caldwell,   65  App.  Div.  371.)  after  the  decease  of  my  wife  to   sell 

Beneficiaries  who  have  consented  to  said  land  on  such  terms  as  may  seem 
an  order  granting  leave  to  the  trustee  right,"  justifies  the  executors  in  re- 
to  execute  a  mortgage  upon  the  trust  taining  all  the  real  estate  until  after 
property,  are  estopped  from  thereafter  the  widow's  death,  even  though  it  re- 
questioning  his  authority  to  do  so.  striets  a  previous  clause  in  the  will 
(Boon  V.  Hall,  76  App.  Div.  520;  78  authorizing  a  division  of  the  residue 
N.  Y.  Supp.  557.)  of  the  estate.     (Hancox  v.  Meeker,  95 

osHine  v.  Hine,  118  App.  Div.  585.  N.  Y.  528.)  See  Hancox  v.  Wall,  28 
Of  course  an  cxcliange  may  be  con-  Hun,  214.  Where  executors  are  di- 
sented  to,  or  subsequently  ratified;  rected  to  invest  the  share  bequeathed, 
but  if  this  is  not  done  the  executors  if  compliance  with  that  direction  in- 
are  personally  responsible  for  the  volves  a  sale,  such  power  will  be  im- 
value  of  tlie  land  at  the  time  of  the  plied.  (Mee  v.  Gordon,  187  N.  Y. 
exchange.  (lb.)  See  Cons.  L.  1909,  400;  citing  Van  Winkle  v.  Fowler,. 
c.  52,  §  105,  subd.  2  (L.  1896,  c.  547,  52  Hun,  355;  Dorland  v.  Dorland,  2 
§  85),'^  as  to  acquiring  or  exchang-  Barb.  63;  Morton  v.  Morton,  8  Barb, 
ing  lands  for  the  purpose  of  straight-  18.)  A  power  of  sale  may  be  im- 
ening  boundaries.  plied    in   executors   where   it   appears 

59  Adair  v.  Brimmer,  74  N.  Y.  539.  that  it  was  the  testator's  intention 
The  fact  that  the  testator,  in  his  life-  to  make  a  complete  distribution  of 
time,  was  willing  to  make  such  a  dis-  his  property.  (Burnham  v.  White, 
position  of  the  lauds  does  not  enlarge  117  App.  Div.  515;  Messenger  v. 
the  powers  of  the  executors;  it  is  Casey,  18  Week.  Dig.  71.)  See  Mur- 
only  material  as  bearing  upon  the  dock  v.  Kelly,  62  App.  Div.  562 ;  71 
question  of  their  good  faith  in  the  N.  Y.  Supp.  152;  Cahill  v.  Russell, 
transaction.  (lb.)  But  under  the  140  N.  Y.  402;  Corse  v.  Chapman, 
statute  (Cons.  L.  1909,  c.  52,  §  116;  153  id.  466;  Meehan  v.  Brennan,  16 
formerly  L.  1904,  c.  742)  special  pro-  App.  Div.  395;  W' alter  v.  Tomkins, 
vision  is  made  for  the  sale  of  land  in  71  App.  Div.  21 ;  75  N.  Y.  Supp.  557 ; 
certain  cases,  and  the  investment  of  afi'd,  179  N.  )[.  55.5.  As  to  when  a 
the  proceeds  in  the  stock  of  a  cor-  power  to  partition  and  allot  real 
poration  formed  for  the  purpose  of  property  involves  a  power  of  sale,  see 
taking  over  the  property.  In  Boskow-  O'Donaghue  v.  Smith,  184  N.  Y.  365. 
itz.  V.  Held  (15  App.  Div.  306,  44  Where  executors  are  empowered  to 
N.  Y.  Supp.  136;  aff'd,  153  N.  Y.  666),  lease  and  mortgage,  in  addition  to 
real  estate  was  devised  to  executors  their  powers  to  sell,  and  reinvest  as 
in  trust  for  testator's  daughter  for  they  may  see  fit,  they  are  to  be  re- 
life,   with   a   general    power   to   lease,    garded  as  trustees  and  hold  the  legal 
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to  an  executor  to  sell  real  property  for  the  benefit  of  the  residuary 
estate,  of  which  no  disposition  is  made,  is  ineffectual  as  a  power 
of  sale,  and  its  execution  by  the  executor  does  not  divest  the  heirs 
at  law  of  their  title. ®^  Probate  and  letters  testamentary  are  neces- 
sary to  give  the  representative  authority  to  sell  imder  a  general 
direction  in  the  will."^  If  the  will  gives  the  executors  no  author- 
ity to  sell,  they  cannot  sell  any  portion  of  the  real  estate  for  the 
purposes  of  division  or  otherwise. ^^  If  they  are  merely  directed 
to  sell  real  estate,  "  as  they  shall  deem  expedient,  and  for  the  best 
interests  "  of  certain  legatees  named,  they  have  a  power  in  trust, 
without  an  interest.  Such  a  power  contemplates  a  sa'le  for  cash 
or  its  equivalent  and  cannot  be  employed  by  the  executor  to  par- 
tition real  property  in  which  his  testator  was  interested  ;®*  nor 
is  such  power  well  executed  by  the  delivery  of  a  deed  upon  the 
consideration  of  a  purchase-money  mortgage  for  the  full  amount,®' 
nor  by  a  conveyance  to  one  of  the  legatees  of  a  portion  of  the  real 
estate  of  the  testator,  in  payment  of  a  debt  due  from  the  testator 
to  the  legatee,  except  upon  an  order  of  the  surrogate,  on  applica- 
tion to  sell,  to  pay  debts,  after  the  personal  estate  is  exhausted.®® 

title   until   the   final    division    of   the  ated    may   be   executed,   though   such 

estate.      (Wetmore   v.  Peck,   66   How.  trusts  are  void,  and  even  for  the  pur- 

Pr.    54.)      See   Macy    v.    Sawyer,    id.  pose  of  distribution,  to  avoid  the  ex- 

381;  Danziger  v.  Dcline,  25  Misc.  635.  pense   of   partition.      (Lindo   v.   Mur- 

01  Matter  of  Green,  63  Misc.  638.  ray,   91   Hun,  335;    70  St.  Eep.   805.) 

62  Co.   av.    Proc,    §    2613,   incorpo-  See    Taber   v.   Willetts,    1    App.   Div. 

rating  2  R.  S.  71,  §  16.     See  Conover  285;    37  N.  Y.  Supp.  233;    McCready 

v.  Hofifman,  1  Bosw.  214;   Schiffer  v.  v.  Metropolitan  Life  Ins.  Co.,  83  Hun, 

Dietz,    53    How.    Pr.    372;    rev'd    on  526;  32  N.  Y.  Supp.  489;  aflf'd,  148  N. 

other  grounds,  83  N.  Y.  300.     As  to  Y.    761. 

whether   an  executor,  who  is   also   a  63  Craig   v.   Craig,   3   Barb.   Ch.   76. 

donee  of  a  power  of  sale,  may  exe-  See  O'Donoghue  v.  Boies,  92  Hun,  3; 

cute    the    power    before    probate,    see  37  N.  Y.  Supp.  961;   aff'd,  159  N.  Y. 

Bolton   V.   Jacks,   6    Robt.    166,    and  87. 

§  ■  531,   note    12,    ante.     An   executor  64  Sengens  v.  Fennel,  54  Misc.   133. 

appointed  here  may,  where  the  power  es  Wmslow  v.  Miller,   10  App.  Div. 

to  do  so  is  contained  in  the  will,  con-  406;   41  N.  Y.  Supp.  1073. 

vey   laud  situated  in   another   State.  66  Russell  v.  Russell,  36  N.  Y.  581. 

In  so  conveying,  he  acts  as  the  devi-  Compare  Hurrell  v.  Hurrell,  65   App. 

see  of  a  power,  not  under  an  author-  Div.  527;  Kinnier  v.  Rogers,  42  N.  Y. 

ity  conferred  by  the  surrogate  (New-  531;  Benedict  v.  Arnoux,  7  App.  Div. 

ton  V.  Bronson,   13  N.  Y.   587);    but  1;  39  N.  Y.  Supp.  793;  rev'd  on  other 

sales  of  lands  in  another  State  must  points,  154  N.  Y.  715.     See  Stokes  v. 

bt  governed  by  the  law  of  such  State.  Hyde,  14  App.  Div.  530.    An  executor 

.(Hawley  v.  James,  5  Paige,  318,  476.)  who   makes   a  collusive   sale  under  a 

Power    of    sale,    given    by    a    foreign  power    may   be    surcharged   with  the 

will,    is   independent   of    the    issue   of  diflference    between   what   he   received 

letters   here.      (Pollock  v.  Hooley,  67  and    the    actual    value    of    the    land. 

Hun,  370;  22  N.  Y.  Supp.  215.)     An  (Matter    of   Vandevort,    8    App.   Div. 

unlimited  power  of  sale  not  connected  341;    40   N.   \.    Supp.   791.)      Or   the 

with  any  trusts  attempted  to  be  ere-  beneficiary  may  treat  the  sale  as  law- 
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A  power  to  sell  so  much  of  the  real  property  as  may  be  necessary 
to  enable  the  executor  to  pay  the  legacies  is  co-extensive  with  its 
object;  and  where  the  personalty  is  sufficient  to  satisfy  the  legacies 
and  other  .charges  against  it,  the  power  of  sale  should  not  be  exer- 
cised.^^ The  statute  provides  that  where  the  consent  of  two  or 
more  persons  to  the  execution  of  a  power  is  requisite,  all  must 
consent ;  but  if,  before  its  execution,  one  or  more  of  them  die,  the 
consent  of  the  survivor  or  survivors  is  sufficient,  unless  otherwise 
prescribed  by  the  terms  of  the  power.®^  But  where  the  execution 
of  the  power  depends  upon  the  discretionary  consent  of  the  sole 
beneficiary,  •  the  death  of  the  latter,  without  having  given  such 
consent,  will  extinguish  the  power.®® 

§  595.  Administrator's  want  of  power  over  realty Until  there 

is  a  deficiency  of  personal  assets  to  pay  the  debts  of  the  intestate, 
an  administrator  has  no  control  of  his  intestate's  real  estate,  or 
its  proceeds.^"  Hence,  in  the  absence  of  a  consent  by  the  heirs, 
a  contract  of  an  administrator  to  convey  the  lands  of  his  intestate, 
on  obtaining  the  aiithorization  of  the  Surrogate's  Court,  is  void 
and  vests  no  interest,  though  an  order  of  the  surrogate  authorizing 
a  sale  be  afterward  obtained  ;''-^  and  so,  a  bond  given,  by  an  admin- 
istrator to  convey  his  intestate's  real  estate,  in  contemplation  of 
an  order  of  sale  by  the  surrogate,  is  void.''^      The  statute  requires 

ful   and  recover   of   the   executor  his  1896)    the   rule    was   otherwise.      See 

share  of  the  purchase  money.     (Ferris  Gulick   v.    Griswold,    160   N.    Y.   399; 

V.  Nelson,  60  App.  Div.  430;  69  N.  Y.  CorreU   v.   Lauterbach,    12   App.   Div. 

Supp.    999;    Hine    v.    Hine,    118    App.  531;    a.flf'd,   159  N.  Y.     553;   Suarez  v. 

Div.  585.)  De  Montigny,  1  App.  Div.  494;   aflf'd, 

67  Martin  v.  Andrews,  59  Misc.  298;  153  N.  Y.  678. 
Trask  v.  Sturges,  170  N.  Y.  482;  69  Wells  v.  Brooklyn  Union  R.  Co., 
Sweeney  v.  Warren,  127  N".  Y.  426.  121  App.  Div.  491;  106  N.  Y.  Supp.  77. 
Where  a  trust  fails,  the  power  of  ™  See  §  530,  ante. 
sale  falls  with  it  (Jones  v.  Kelly,  '^l  Bridge  water  v.  Brookfield,  3  Cow. 
170  N.  Y.  401);  but  where  the  trust  299.  A  contract  of  sale  by  an  ad- 
is  valid  in  part,  the  power  may  be  ministrator  is  a  representation  that 
exercised  in  so  far  as  it  concerns  that  he  has  authority  to  sell,  and  he  is 
part.  (Bender  v.  Paulus,  118  App.  liable  thereon  individually.  He  can- 
Div.  23.)  As  to  extinguishment  of  not  avoid  the  consequences  of  his  act 
powers  of  sale  by  the  election  of  the  by  the  plea  that  he  has  no  title,  but 
beneficiaries  to  take  the  land  in  lieu  13  responsible  to  the  vendee  in  an  ac- 
of  the  proceeds,  see  Trask  v.  Stur-  tion  for  the  earnest  money  and  in- 
ges  supra;  Hetzel  v.  Barber,  69  N.  Y.  terest,  together  with  the  expense  of 
1;  Mellen  v.  Mellen,  139  N.  Y.  210.  examining    title.       (Elliott    v.    Asiel, 

csCons.  L.  1909,  c.  52,  §  174  (L.  120  App.  Div.  829.) 
1896,  c.  547,  §  154.)  This  statute  is  72  Herrick  v.  Grow,  5  Wend.  580; 
not  retroactive.  (Wells  v.  Brooklyn  s.  p.,  Breevort  v.  McJimsey,  1  Edw. 
t'nion  R.  Co.,  121  App.  Div.  491;  106  551;  Halsey  v.  Reed,  9  Paige,  446; 
N.  Y.  Supp.  77;  afif'd,  193  N.  Y.  641.)  Johnson  v.  Corbett,  11  id.  265;  Hill- 
Prior  to  its  going  into  effect   (Oct.  1,  man  v.  Stephens,  16  N.  Y.  278. 
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the  heir  to  satisfy  the  mortgage  of  his  ancestor  without  resorting 
to  the  administrator.''^ 

§  596,  Discretion  as  to  time  of  sale As  to  the  time  of  sale, 

where  the  executors  are  directed,  by  the  will,  to  convert  the 
residuary  estate  into  money,  they  are  clothed  with  a  reasonable 
discretion  as  to  the  proper  time  for  the  sale,  which  they  are  bound, 
however,  to  exercise  in  good  faith;  but  the  reasonableness  of  any 
delay  must  be  determined  by  the  circumstances  of  each  case.''* 
Where  they  forbear  to  sell,  in  the  exercise  of  an  honest  judgment, 
and  loss  results  to  the  estate,  they  are  not  liable  for  this  error  of 
judgment.^®  There  is  no  rigid  or  arbitrary  standard  by  which 
to  measure  the  "  reasonable  time "  within  which  an  executor, 
directed  to  convert  an  estate  into  money,  may  exercise  his  discre- 
tion, and  beyond  which  he  may  not  delay  in  complying  with  that 
direction;  what  is  a  reasonable  time  must  depend  upon  the  cir- 
cumstances of  each  particular  case.  It  seems,  that  when  no  special 
modifying  facts  are  shown  to  shorten  or  lengthen  the  reasonable 
time,  the  period  allowed  before  the  executor  can  be  compelled  to 
account,  may  serve  as  a  just  standard.''" 


73  Cons.  L.  1909,  c.  52,  §  250  (L. 
1896,  c.  547,  §  215;  1  R.  S.  749,  §  4). 
In  Estate  of  Dooley  (3  L.  Bui.  18), 
an  application  to  the  surrogate  to 
compel  a  special  administrator  to  pay 
or  purchase  a  mortgage  which  was  in 
process  of  foreclosure,  as  a  lien  upon 
the  decedent's  real  estate  was  de- 
nied; Surrogate  Calvin  saying,  "  The 
functions  of  a  special  administrator 
are  only  to  preserve  and  protect  the 
personal  estate,  and  he  has  no  control 
over  decedent's  realty,  nor  can  the 
surrogate  enlarge  his  powers.  Be- 
sides, an  administrator  has  no  right 
to  use  personal  assets  to  pay  a  mort- 
gage upon  decedent's  real  estate,  for 
such  real  estate  constitutes  the  pri- 
mary means  or  source  of  payment, 
and  the  heir  or  devisee  must  satisfy 
it."  Compare  Matter  of  Eolph,  29  St. 
Rep.  64;   9  N.  Y.  Supp.  293. 

74  Matter  of  Fargo,  20  Misc.  137; 
45  N.  Y.  Supp.  732;  Matter  of  Hos- 
ford,  27  App.  Div.  427;  50  N.  Y. 
Supp.  550;  Champlin  v.  Champlin,  3 
Edw.  Ch.  571;  Selden  v.  Vermilyea,  1 
Barb.  58;  Campbell  v.  Purdy,  5  Redf. 
434;  Wilcox  V.  Quimby,  47  St.  Rep. 
423;  Matter  of  Prentice,  25  App.  Div. 
209;   49  N.  Y.   Supp.  353;   aflf'd,  160 


N.  Y.  568.  As  to  what  words  in  a 
will  confer  a  discretion  as  to  time  of 
sale,  see  Hancox  v.  Meeker,  95  N.  Y. 
528;  Carpenter  v.  Bonner,  .26  App. 
Div.  462;  50  N.  Y.  Supp.  298;  Mat- 
ter of  Ryder,  41  App.  Div.  247;  58  N. 
Y.  Supp.  635.  Where  an  absolute 
power  of  sale  is  conferred,  the  addi- 
tion of  words  suggesting  a  time  for 
its  exercise  does  not  limit  the  action 
of  the  executor.  (Chanler  v.  N.  Y. 
Elevated  R.  R.  Co.,  34  App.  Div.  o05; 
54  N.  Y.  Supp.  341.)  The  court  will 
not  ordinarily  compel  a  sale,  the  time 
of  which  is  discretionary  with  the  ex- 
ecutors. (Trask  v.  Sturges,  31  Misc. 
195;  56  App.  Div.  625;  rev'd  on 
other  points,  170  N.  Y.  482;  Foersch 
V.  Schmitt,  55  Misc.  608.) 

75  Matter  of  Hosford,  27  App.  Div. 
427;   50  N.  Y.  Supp.  550. 

76  Estate  of  Weston,  91  N.  Y.  502; 
aff'g  Weston  v.  Ward,  4  Redf.  415. 
Compare  Matter  of  Gray,  27  Hun, 
455;  Hancox  v.  Wall,  28  id.  214; 
Gillespie  v.  Brooks,  2  Redf.  355;  Lock- 
hart  v.  Public  Adm'r,  4  Bradf.  21. 
In  Matter  of  Quin  (1  Oonnoly,  382), 
the  testator  devised  three  parcels  of 
real  estate,  two  of  which  were  incum- 
bered, in  trust,  to  his  three  children 
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§  597.  Application  of  proceeds  of  sale  under  a  power. — Where  the 
will  directs  a  particular  application  of  the  proceeds  of  lands  sold 
under  a  power,  the  executor  is  bound  so  to  apply  them.  Thus 
the  proceeds  of  a  sale  of  lands  under  a  power  "  to  sell  all  or  any 
of  my  real  estate  to  pay  my  debts  and  settle  up  my  estate  "  (the 
lands  being  devised  beneficially),  can  be  applied  only  to  the  pay- 
ment of  debts,  as  to  which,  but  for  the  will,  the  personal  estate 
would  have  been  the  primary  fimd."  So,  although,  under  a  gen- 
eral power  of  sale,  an  execiitor  may  compound  with  any  person 
having  an  interest  in  the  real  estate,  he  cannot  apply  the  proceeds 
of  sale  to  the  payment  of  the  widow's  dower  right,  before  or  with- 
out admeasurement.'^^  But  where  a  will  empowers  the  executors 
to  sell  the  real  estate  for  the  general  purposes  of  administration 
or  even  for  the  payment  of  legacies,  they  are  entitled  to  reimburse 
themselves,  from  the  proceeds  of  such  sale,  for  debts  paid  by  them 
in  excess  of  the  personal  estate,  irrespective  of  whether  the  power 
Vv^as  given  for  the  purpose  of  paying  debts.™  The  executor  may, 
though  it  was  formerly  held  that  he  was  not  required  so  to  do,^" 
bring  the  proceeds  of  real  estate,  under  a  power  in  the  will,  into 
the  Surrogate's  Court  where  the  will  was  proved,  which  court  has 


respectively,  and  it  appeared  from 
the  ■will  that  he  wished  to  equalize 
these  devises  by  giving  the  executors 
authority  to  sell  certain  other  specific 
real  estate,  and  he  directed  them  to 
pay  off  tlie  incumbrances  on  the  two 
parcels  already  mentioned.  Held,  that 
the  executors  were  bound  to  sell  the 
specified  parcels  of  real  estate  to  raise 
the  necessary  funds  as  soon  as  they 
possibly  could  without  sacrificing 
them,  and  where  they  have  refused  a 
reasonable  offer  at  auction  therefor, 
the  payments  of  interest  accruing  on 
the  mortgages  on  the  two  incumbered 
parcels,  since  the  date  of  the  auction, 
should  be  disallowed  them.  Interest 
on  the  mortgages  accruing  prior  to 
the  time  of  the  auction  should  be 
charged  to  the  general  estate.  Where 
the  residuary  estate  is  to  be  con- 
verted into  money,  and  annuities  paid 
out  of  the  income;  and  after  the 
death  of  the  widow,  the  executors  are 
to  make  distribution,  a  power  of  sale 
being  given  by  a  subsequent  clause, 
such  power  may  be  exercised  after 
the  death  of  the  widow.  (Matter  of 
Prentice,  25  App.  Div.  209;  49  N.  Y. 
Supp.  35.3;  aff'd,  160  N.  Y.  568.) 


TTVan  Vechten  v.  Keator,  63  N.  Y. 
52;  Erwin  v.  Loper,  43  id.  521.  In 
Hopkins  v.  Gourand  (23  N.  Y.  Supp. 
189),  the  will  directed  that  the  pro- 
ceeds of  a  certain  mortgage  owned  by 
testatrix  should  be  used  to  pay  an 
existing  mortgage  against  the  estate. 
Before  her  death,  the  mortgage  was 
paid  to  her,  and  she  invested  the  pro- 
ceeds in  certain  railroad  bonds.  Held, 
that,  as  the  bonds  were  traceable  to 
the  immediate  proceeds  of  the  mort- 
gage, they  were  proceeds  thereof, 
within  the  meaning  of  the  will. 

78  Kyle  v.  Kyle,  3  Hun,  458.  Com- 
pare Eagle  V.  Emmet,  4  Bradf.  117; 
3  Abb.  Pr.  218;  Matter  of  Smith,  1 
Misc.  269;  22  N.  Y.  Supp.  1067. 

T9  Matter  of  Bolton,  146  N.  Y.  257 ; 
66  St.  Rep.  630;  Cahill  v.  Russell,  140 
N.  Y.  402;  Matter  of  Newell,  38  Misc. 
563;  77  N.  Y.  Supp.  1116.  See  also, 
Eraser  v.  Trustees,  etc.,  124  N.  Y. 
479;  Hood  V.  Hood,  85  N.  Y.  561; 
Eisher  v.  Banta,  66  N.  Y.  468;  Mee- 
han  v.  Brennan,  16  App.  Div.  395;  45 
N.  Y.  Supp.  57. 

80  Holmes  v.  Cock,  2  Barb.  Ch.  426. 
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authority   to   make   distribution.*'^      Otherwise,    the    executor    is 
accountable  for  the  proceeds  as  a  part  of  the  personal  estate. 

§  598.  Sales  of  personal  property. —  The  statute  provides,  that  if 
any  executor  or  administrator  shall  discover  that  the  debts  against 
any  deceased  person,  and  the  legacies  bequeathed  by  him,  cannot 
be  paid  and  satisfied  without  a  sale  of  the  personal  property  of  the 
deceased,  the  same,  so  far  as  may  be  necessary  for  the  payment  of 
such  debts  and  legacies,  shall  be  sold.^^  But  the  right  of  an 
executor  or  administrator  to  sell  personal  assets  is  not  limited  by 
this  statute  to  a  case  of  necessity  for  the  payment  of  debts ;  and  to 
sustain  such  a  sale  made  by  an  executor  or  administrator,  it  is  not 
essential  to  show  the  necessity  of  the  sale,  in  order  to  pay  debts.^* 
The  sale  of  personal  property  for  debts  or  legacies  may  be  public 
or  private,  and,  except  in  the  city  of  ISTew  York,  may  be  on  credit, 
not  exceeding  one  year,  mth  approved  security.*^  The  executor 
or  administrator  is  not  responsible  for  any  loss  happening  by  such 
sale,  when  made  in  good  faith,  and  with  ordinary  prudence.^® 


81  See   §§   530,  531,  ante. 

82  Co.  Civ.  Proc,  §  2726,  subd.  4. 
See  Stagg  v.  Jackson,  1  N.  Y.  206. 

83  Co.  Civ.  Proc,  §  2717,  adopting  2 
R.  S.  87,  §  25.  See  Matter  of  Fidel- 
ity Loan,  etc.,  Co.,  23  Misc.  211;  51 
N.  Y.  Supp.  1124. 

84  Sherman  v.  Willett,  42  N.  Y.  146; 
Leitch  V.  Wells,  48  id.  585;  Huck  v. 
Kraiis,  50  Misc.  528;  Matter  of  N.  Y. 
Life  Ins.  Co.,  86  App.  Div.  247;  83  N. 
Y.  Supp.  883.  A  legatee  who  is  en- 
titled under  the  will  to  the  use  and 
enjoyment  of  personal  property  is  not 
liable  to  the  executor  for  retaining 
possession  thereof  for  her  personal 
benefit,  where  it  was  not  shown  that 
it  was  needed  for  the  payment  of 
debts,  for  which  purpose  the  will  lim- 
ited the  executor's  power  of  sale  in 
respect  to  it.  (Champion  v.  Wil- 
liams, 36  St.  Rep.  706;  12  N.  Y.  Supp. 
C97.)  If  an  expense  is  involved  in 
keeping  the  property,  it  becomes  the 
duty  of  the  executor  to  dispose  of  it. 
(Matter  of  Spears,  10  Misc.  635;  aff'd, 
89  Hun,  49.)  So,  an  executor  is  per- 
sonally chargeable  with  the  expenses 
of  the  keep  of  a  horse,  which,  Instead 
of  selling,  she  retains  for  her  own  use. 
(Matter  of  Johnson.  50  Misc.  99.) 

85  Co.  Civ.  Proc,  §  2717.  In  other 
eases  the  executor  has  no  right  to  sell 
on  credit.     (Matter  of  Woodbury,  13 


Misc.  474;  35  N.  Y.  Supp.  485.)  The 
"  approved  security  "  which  an  execu- 
tor is  required  to  take  on  a  sale  on 
credit  consists  solely  of  national  and 
State  bonds  or  real  estate  mortgages, 
and  must  be  approved  by  the  surro- 
gate before  its  acceptance.  (lb  ) 
The  time  and  manner  of  sale  is  in 
the  discretion  of  the  representative, 
and  is  not  to  be  controlled  by  the 
wishes  or  directions  of  the  next  of 
kin.  (Matter  of  Thompson,  41  Misc. 
420;  84  N.  Y.  Soipp.  1111;  aff'd,  87 
App.  Div.  609.) 

86  Co.  Civ.  Proc,  §  2717.  In  Matter 
of  Beach  (1  Misc.  27;  22  N.  Y.  Supp. 
1079),  the  executor  sold,  on  credit, 
personal  property  of  the  estate  to  an 
irresponsible  party,  who  was  indebted 
to  him  personally,  and  who  failed  to 
furnish  security  as  required  by  the 
terms  of  the  sale;  the  executor  took  a 
mortgage  back  on  such  property  to 
secure  his  own  debt,  and  allowed  the 
purchaser  to  retain  it  for  some  time; 
Ms  mortgage  was  afterward  released, 
and  the  property  taken  back  and  re- 
sold by  the  executor  at  a  loss.  Held, 
that  the  executor  must  account  for 
the  amount  of  the  first  sale.  Where 
machinery  in  property  of  the  estate 
which  was  taken  by  the  city  was  sold 
.at  public  auction  upon  due  notice,  and 
it  appears  that  there  was  an  adequate 
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In  making  such  sales,  such  articles  as  are  not  necessary  for  the 
support  and  subsistence  of  the  family  of  the  deceased,  or  as  are 
not  specifically  bequeathed,  must  be  first  sold;  and  articles  so 
bequeathed  must  not  be  sold  until  the  residue  of  the  personal 
estate  has  been  applied  to  the  payment  of  debts.*^  If  a  purchaser, 
at  the  sale,  have  knowledge  of  the  representative's  misappropria- 
tion of  the  assets,  he  cannot  acquire  title,  but,  in  the  absence  of 
fraud  and  collusion,  the  bare  act  of  the  sale  is  a  sufficient  indem- 
nity to  the  purchaser.^  The  sale  should  be  for  cash  or  its 
equivalent.^' 

§  599.  Sale  of  stale  or  doubtful  claims The  statute  authorizes 

the  surrogate,  on  good  and  sufficient  cause  shown,  to  authorize  the 
executor  or  administrator  to  sell,  at  public  auction,  on  such  notice 
of  sale  as  he  may  prescribe,  any  uncollectible,  stale,  or  doubtful 
debt  or  claim  belonging  to  the  estate.®" 

ARTICLE  SECOND. 

CARE  AND  CTTSTODY  OF  ESTATE  PENDING  ADMINISTEATION,  AND  LIA- 
BILITIES   INCUEEED    THEEEIN. 

§  600.  Who  entitled  to  physical  custody  of  assets On  the  sup- 
position that  the  representative  has  got  in  the  estate,  we  now  come 
to  consider  his  duty  and  liabilities  in  respect  to  its  safe-keeping, 
investment,  and  the  general  management  of  its  affairs,  pending 
the  administration,  until  the  debts  are  paid,  and  the  surplus  is 
distributed  among  the  legatees  or  next  of  kin,  as  the  case  may  be. 

We  have  pointed  out  that  the  estate  of  two  or  more  executors 
or  administrators  is  a  joint  tenancy;  they  are  to  be  considered 

attendance    and    that    the    sale    was  veue,  the  securities  should  not  be  sold 

fairly   conducted,   and   that   much   of  at  all.     (Martin  v.  Andrews,  59  Misc. 

the   machinery   was  old  and  was  lo-  298.) 

cated  in  a  place  from  which  transpor-        88  See  Sutherland  v.  Brush,  7  Johns, 

tation   was   difficult, —  Held,  that  the  Ch.  17;   Colt  v.  Lasnier,  9  Cow.  320; 

executors  should  not  be  charged  with  Bogert  v.  Hertell,  4  Hill,  492;  Leitch 

more     than     the     amount    which     it  v.  Wells,  48  N.  Y.  585;    Benedict  v. 

brought  at  such  sale,  although  it  had  Arnoux,     154    id.    715;     Mahaney    v. 

been   inventoried   at   a  much   greater  Walsh,   16   App.   Div.   601;    44  N.   Y. 

sum.      (Matter  of  Bolton,   141   N.  Y.  Supp.  969.    See  §§  522,  523,  ante.     As 

554.)       See    Matter    of    Johnston,    74  to"  purchase  by  the  representative,  see 

Hun,  618;  26  N.  Y.  Supp.  966;   affd,  §  625,  post. 

144  N.  Y.  563.  89  Powers   v.   Powers,   48  How.   Pr. 

87  Co.    Civ.    Proc,    §    2717.     Where  389;  Matter  of  Gilman,  39  Misc.  762; 

the  residuary  legatees  have  elected  to  80  N.  Y.  Supp.  1122;   rev'd  on  other 

take  securities  undisposed  of  in  spe-  points,  82  App.  Div.  186. 
cie,  and  no  rights  of  creditors  inter-        so  Co.  Civ.  Proc,  §  2719. 
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as  one  person,  and  as  having  but  one  joint  and  entire  estate  in 
the  property.  Consequently,  as  a  general  rule,  the  acts  of  any 
one  of  two  or  more  executors  or  administrators  relating  to  the 
management  and  disposition  of  the  assets  are  to  be  deemed  the 
acts  of  all.®^  Neither  one,  as  against  the  other,  has  any  right  to 
claim  the  sole  and  exclusive  custody  of  the  assets. 

§  601.  Where  trustee  is  a  beneficiary —  There  is  an  exception  to 
this  rule,  in  a  case  where  one  of  several  trustees  is  a  beneficiary 
of  a  trust  created  by  the  will,  with  remainder  over.  Such  a  bene- 
ficiary cannot  act  as  trustee  of  his  own  interest ;  the  other  trustees 
must  take  the  control  and  management.®^  But  he  is  competent 
to  act  as  trustee  either  alone,®*  or  with  the  others,  so  far,  at  least, 
as  concerns  the  preservation  of  the  fund  for  the  beneficiaries  other 
than  himself.®*  Where,  however,  he  is  the  sole  beneficiary  he 
cannot  act  at  all.®"  In  case  the  sole  beneficiary  is  also  the  sole 
trustee,  the  trust  fails  and  a  merger  of  the  equitable  into  the  legal 
estate  inevitably  results.®® 

§  602.  liability  for  misconduct  of  co-trustee The  English  rule, 

which  holds  a  trustee  to  a  stricter  accountability  than  an  execu- 
tor, for  the  misconduct  of  his  co-trustee,  is  not  recognized  in  this 
State.®''  It  is  difficult  to  find  any  sound  reason  for  the  distinc- 
tion. The  general  rule  undoubtedly  is,  that  trustees,  like  execu- 
tors, are  liable  only  for  their  own  acts  and  receipts,  subject  to 
the  exception  that  they  cannot  be  excused  for  negligently  suffer- 
ing a  co-trustee  to  receive  and  waste  the  fund,  when  there  are 
means  of  preventing  it,  by  the  exercise  of  reasonable  care  and 
diligence.  It  is  the  positive  duty  of  each  trustee  to  protect  the 
trust  estate  from  any  misfeasance  on  the  part  of  his  co-trustee, 
and  to  institute  such  proceedings  as  shall  prevent  it;  and  it  is 

91  See  ante,   §  524.  Doscher    v.    Wyckoff,    132    App.    Div. 

92Bundy  v.  Bundy,  38  N.  Y.  410;  139. 

Rogers    v.    Rogers,    111    N.    Y.    228;  »6  Woodward  v.   James,   115  N.   Y. 

Postley  V.  Cheyne,  4  Dem.  492;   s.  c.  346;   Robb  v.  Wash.  &  Jeflf.  College, 

as    Estate   of    Sterling,    9   Civ.   Proe.  103   App.   Div.   327;    modif.   on  other 

Rep.  448.  points,  185  N.  Y.  485;  Matter  of  Far- 

93  Sweet  V.  Schliemann,  95  App.  rell,  133  App.  Div.  97;  Tuck  v.  Knapp, 
Div    266  '^2  Misc.  140.    See  Haendle  v.  Stewart, 

94  Robertson  v.  de  Brulatour,  188  N.  ^*  ^P?"  ^-  ?7*5  ^2  N.  Y.  Supp.  8^3. 
Y.    301;    Rogers    v.    Rogers,    supra ;  ^^^^^^  O"^^"  ^-  Claussen,  120  App. 

^'95MJ-Jf^^l\'^^  ^cJoV-,^,  '^^^"^^    °f    Brown,    16    Abb.    Pr. 

QaxT  4   o    ^^ol     o''^l^''"-7^.^=  (N-    S.)    457;    Matter   of   Adams,    51 

SON.  Y.  Supp.  1125;  Sweet  v.  Sehlie-  App.  Div.  619;   '64  N.  Y.  Supp.  591; 

mann,    95   App.   Div.   266.      Compare  aff'd,   166  N.   Y.   623. 
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only  in  case  of  his  neglect  or  refusal  so  to  do,  or  His  connivance 
in  the  fraud,  that  the  beneficiaries  of  the  trust  can  maintain  the 
necessary  action  in  their  own  name,  for  the  protection  of  their 
violated  interests.®^  Where  the  fimds  of  the  estate  came  into  the 
hands  of  one  of  the  executors  lawfully,  or  were  originally  in  his 
possession,  and  there  is  nothing  to  excite  suspicion  as  to  his  integ- 
rity or  the  safety  of  the  funds,  there  is  no  rule  of  law  which 
charges  his  co-executor  with  the  consequences  of  his  wrongful 
acts.®®  K"evertheless,  the  duty  of  a  trustee,  or  of  an  executor  or 
administrator,  to  exercise  vigilance  in  protecting  the  property 
and  funds  of  the  estate  is  not  fulfilled  by  merely  seeing  to  it  that 
they  have  come  into  the  hands  of  his  co-representative  in  due 
course  of  administration.  Although  his  being  merely  passive, 
and  not  obstructing  the  collection  or  receipt  of  assets  by  his  asso- 
ciate will  not  render  him  liable  for  the  latter's  waste,  yet  where 
he  knows  and  assents  to  a  misappropriation,  or  negligently  suffers 
his  co-executor  to  receive  and  waste  the  estate,  when  he  has  the 
means  to  prevent  it,  he  becomes  liable  for  a  resulting  loss  which 
might  have  been  prevented  by  reasonable  diligence  on  his  part.^ 


98  Knight  V.  Plymouth,  1  Dickens, 
120;  Ex  p.  Belchier,  Amb.  218;  ap- 
proved, Thompson  v.  Brown,  4  Johns. 
Ch.  619,  628. 

99  Wilmerding  v.  McKesson,  103  N. 
Y.  329;  Matter  of  Hoagland,  79  App. 
Div.  56;  79  N.  Y.  Supp.  1080.  In  the 
last  case  the  testator  appointed  his 
former  partner  and  another  as  his  ex- 
ecutors. Substantially  all  his  prop- 
erty, which  had  been  turned  over  by 
the  testator  to  his  partner  shortly 
before  his  death,  for  the  purpose  of 
forming  a  new  partnership,  was  held 
by  such  partner  as  his  executor.  The 
latter  was  the  active  executor,  and 
was  believed  to  be  perfectly  trust- 
worthy, and  defendant  subsequently 
advanced  to  him  for  the  purposes  of 
the  business  over  $20,000  of  his  own 
funds.  Such  partner  subsequently  be- 
came bankrupt,  and  on  being  ordered 
to  pay  over  the  funds  of  the  estate, 
failed  to  do  so,  and  thereafter  ab- 
sconded. Held,  that  the  defendant 
was  not  guilty  of  any  negligence  in 
the  performance  of  his  duty  as  an 
executor,  and  was  therefore  not  lia- 
ble for  the  devastavit  of  his  co-execu- 
tor. 

1  Wilmerding  v.  McKesson,  103 
N.   y.   329;   Matter  of  Niles,   113  id. 


547.  To  same  effect.  Croft  v.  Wil- 
liams, 88  N.  Y.  384;  McCabe  v.  Fow- 
ler, 84  id.  314;  Sherman  v.  Parish,  53 
id.  483;  Adair  v.  Brimmer,  74  id.  539; 
Ormiston  v.  Olcott,  84  id.  339;  Earle 
V.  Earle,  93  id.  104;  Matter  of  West- 
erfield,  32  App.  Div.  324;  also  s.  c, 
48  id.  542;  63  N.  Y.  Supp.  10  (163 
N.  Y.  209) ;  Matter  of  Peck,  31  App. 
Div.  407;  52  N.  Y.  Supp.  1028;  161 
N.  Y.  655;  Palmer  v.  Ward,  91  App. 
Div.  450,  and  cases  cited  infra.  In 
Matter  of  Barrett  (58  App.  Div.  45; 
68  N.  Y.  Supp.  589),  the  executor, 
sought  to  be  charged,  had  been  ex- 
cluded from  the  management  of  the 
estate.  Held,  not  responsible,  especi- 
ally after  a  lapse  of  five  years.  The 
fact  that  the  surviving  executrix  par- 
ticipated in  acts  of  negligence  result- 
ing in  loss  to  an  estate,  cannot  be  set 
up  in  a  proceeding  by  such  surviving 
executrix,  representing  the  estate,  to 
have  charged  against  the  estate  of  de- 
ceased executor,  moneys  lost  to  the 
estate  through  his  negligence.  Her 
individual  liability  must  be  ascer- 
tained and  iixed  in  some  other  suit  or 
proceeding  against  her  for  contribu- 
tion. (Matter  of  Scudder,  21  Misc. 
179;  47  N.  Y.  Supp.  101.)  A  testa- 
mentary trustee  who  permits  his  co- 
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The  fact  that  he  omitted  to  make  a  separation  of  a  particular 
trust  fund,  as  contemplated  by  the  will,  where  such  omission 
does  not  induce  or  cause  the  despoliation  of  the  estate  by  the  co- 
executor,  and  which  would  not  have  been  presented  if  the  sepa- 
ration had  been  made,  does  not  render  him  liable.^  It  must 
appear  that  he  had  some  reason  to  apprehend  that  a  loss  might 
he  the  consequence  of  his  acts.^  A  wrong  done,  or  a  duty  omitted, 
must  lie  at  the  foundation  of  his  liability.* 


trustee  to  collect  assets  of  the  estate 
after  having  been  informed  by  him 
that  he  is  a  defaulter  to  it,  is  guilty 
of  a  wilful  default  within  the  mean- 
ing of  a  clause  of  the  will  of  their 
testator  exempting  "  every  trustee  of 
my  will  from  liability  for  losses  oc- 
curring without  his  own  wilful  de- 
fault "  and  upon  an  accounting  the 
trustee  must  be  surcharged  with  the 
sum  the  co-trustee  collected  and  failed 
to  pay  over.  (Matter  of  Mallon,  43 
Misc.  569;  afl''d,  as  Matter  of  How- 
ard, 110  App.  Div.  61;  185  N.  Y.  539.) 
See  also  proceedings  in  same  estate, 
38  Misc.  27 ;  76  N.  Y.  Supp.  879. 

2  Wilmerding    v.    McKesson,    supra. 

3  Cocks  V.  Haviland,  124  N.  Y.  426; 
36  St.  Rep.  408.  The  same  estate  was 
in  the  Surrogate's  Court,  on  an  ac- 
counting when  the  court  held  the  co- 
executor  who  had  permitted  funds  of 
the  estate  to  remain  in  the  control 
of  his  co-executors,  men  of  supposed 
large  means  and  integrity,  was  not 
liable  for  a  loss  occasioned  through 
the  investment  of  such  funds  by  them 
in  their  business,  without  her  knowl- 
edge. (Matter  of  Cocks,  1  Connoly, 
347;  9  N.  Y.  Supp.  402.)  Hence,  where 
two  executors  and  trustees  divided 
the  trust  funds  and  securities  between 
them,  and,  though  the  accounts  were 
kept  together,  each  managed  his  own 
part  of  the  business,  and  one  of  them 
died  insolvent  and  owing  the  estate, 
his  co-trustee  was  held  not  liable  for 
the  amount  of  the  loss.  (Matter  of 
Smith,  39  St.  Rep.  386;  15  N.  Y. 
Supp.  771.)  Where  one  of  the  execu- 
tors becomes  the  acting  executor  by 
the  consent  of  the  others,  the  circum- 
stance of  the  individual  custody  of 
assets  by  the  former  is  not  a  breach 
of  trust  in  the  others,  and  they  are 
not  rendered  liable  for  his  act  in  col- 
lecting and  converting  to  his  own 
use,  a  fund  without  their  knowledge. 
(Banks  v.  Wilkes,  3  Sandf.  Ch.  108.) 
Merely  permitting  the  other  to  receive 


the  assets  does  not  render  him  an- 
swerable therefor.  (Sutherland  v. 
Brush,  7  Johns.  Ch.  17;  Monell  v. 
Monell,  5  id.  283;  Mumford  v.  Mur- 
ray, 6  id.  1;  Matter  of  Hunt,  88  App. 
Div.  52;  84  N.  Y.  Supp.  790.)  See 
Manahan  v.  Gibbons,  19  Johns.  427. 
In  Wright  v.  Dugan  (15  Abb.  N.  C. 
107),  at  the  time  of  making  the  in- 
ventory, one  of  the  executors  pro- 
duced from  a  room  in  his  own  house 
the  securities  of  the  estate  before  the 
appraisers,  and  permitted  the  other 
executor,  without  protest,  to  take 
them  away.  Held,  that  the  executor 
who  parted  with  the  possession  of  the 
securities  under  these  circumstances 
was  not  liable  for  a  subsequent  mis- 
appropriation and  waste  by  the  co- 
executor.  An  inventory  and  account, 
filed  by  co-executors,  though  evidence 
of  a  joint  possession  of  securities  and 
receipt  of  moneys  by  them,  is  not  con- 
clusive so  as  to  preclude  proof  that 
the  same  were  in  fact  held  and  re- 
ceived exclusively  by  one  of  their 
number.  (Taylor  v.  Shuit,  4  Dem. 
528;  distinguishing  Glacius  v.  Fogel, 
88  N.  Y.  434.)  See  Matter  of  Hunt, 
88  App.  Mv.  52;  84  N.  Y.  Supp.  790. 
In  Matter  of  Hall  (5  Dem.  42;  14  St. 
Rep.  540),  an  administratrix,  having 
confidence  in  the  co-administrator  and 
his  financial  position,  permitted  him 
to  retain  the  custody  of  the  funds  of 
the  estate,  and  also  her  own  personal 
funds,  for  management  and  invest- 
ment, without  any  knowledge  of  the 
fact  that  he  was  improperly  using  the 
funds  of  the  estate  for  his  own  pur- 
poses; held,  not  liable  for  the  devas- 
tavit of  the  latter.  To  the  same  ef- 
fect, Hine  v.  Hine,  118  App.  Div.  585. 
4  Sherman  v.  Parrish,  53  N.  Y.  483; 
Adair  v.  Brimmer,  74  N.  Y.  539;  Or- 
miston  v.  Olcott,  84  N.  Y.  339;  Croft 
V.  Williams,  88  N.  Y.  389;  Matter  of 
Hoagland,  79  App.  Div.  56;  Matter  of 
Halstead,  44  Misc.  176;  aff'd,  110 
Add.   Div.   909. 
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§  603.  Intrusting  property  to  co-executor. — As  mere  passivity  is 
not,  of  itself,  enough  to  hold  one  executor  for  the  devastavit  of 
his  associate,  so  it  is  not,  per  se,  actionable  negligence  for  one 
executor  to  intrust  his  co-executor  with  the  trust  property,  for  sale, 
on  the  latter's  promise  to  pay  the  proceeds  into  the  general  fund, 
which  he  failed  to  do.®  So  where  both  executors  signed  a  con- 
tract of  sale,  and  the  purchaser  made  a  payment  on  account  in  the 
presence  of  both,  which  one  of  them  took  without  objection  from 
the  other,  and  subsequently  misappropriated,  the  latter  was  held 
not  liable,  there  being  no  evidence  of  negligence  on  his  part.  The 
mere  fact  of  the  insolvency  of  the  defaulting  executor  was  not,  of 
itself,  sufficient  to  so  charge  him.®  And  an  executor,  not  trustee 
under  the  will,  who  pays  the  proceeds  of  a  sale  of  property  belong- 
ing to  the  estate  to  his  co-executor,  who  is  a  trustee,  for  investment 
according  to  the  terms  of  the  trust,  is  not  liable  to  the  estate  for 
a  subsequent  misappropriation  of  the  funds.'^  But  a  payment 
to  a  co-executor  is  not  of  itself  a  discharge  of  all  liability  for  such 
co-executor's  faithful  application  of  the  moneys  so  paid.  In 
other  words,  an  executor  or  trustee  who  parts  with  the  possession 
of  the  funds  of  the  estate,  whether  to  a  stranger  or  to  a  co-trustee, 
does  so  at  his  peril.®    Where  the  fund  or  property  has  actually 

5  Adair  v.  Brimmer,  74  N.  Y.  539.  See  another  phase  of  this  case,  95  N. 

If  excessive  payments  have  been  made  Y.  35. 

by  one  of  several  executors,  without  6  Croft  v.  Williams,  88  N.  Y.  384. 
the  authority  or  consent  of  the  others,  To  the  same  effect  is  PaTilding  v. 
out  of  moneys  which  have  come  to  his  Sharkey,  id.  432.  Where  a  check  pay- 
hands  severally,  and  which  have  never  able  to  the  joint  order  of  adminis- 
come  under  the  control  of  the  other  trators  was  indorsed  by  one  of  them, 
executors,  that  one  will  be  held  solely  and  then  taken  by  the  other,  who  col- 
responsible  for  so  much  of  the  fund  as  lected  the  money  and  appropriated  it, 
has  thus  come  to  hia  hands,  and  be  the  first  administrator  should  not  be 
credited  only  with  such  amounts  as  regarded  as  having  received  the  fund, 
have  been  legally  paid,  or  which,  if  and  hence  was  not  chargeable  there- 
himself  a  legatee,  he  was  legally  enti-  with.  (Matter  of  Provost,  87  App. 
tied  to  retain.  But  if  excessive  pay-  Div.  86;  84  N.  Y.  Supp.  29.)  To  the 
ments  are  made,  or  moneys  drawn,  by  same  effect.  Matter  of  Johnson,  42 
one  executor,  with  the  consent  or  ac-  Misc.  651;  87  N.  Y.  Supp.  733;  Pal- 
quiescence  of  the  others,  out  of  a  fund  mer  v.  Ward,  91  App.  Div.  450. 
which  has  been  collected,  and  has  come  ^  Paulding  v.  Marvin,  3  Redf .  365, 
into  the  possession  of  such  other  ex-  note;  more  fully  on  appeal,  as  Pauld- 
ecutors,  or  the  joint  possession  and  ing  v.  Sharkey,  88  N.  Y.  432;  Taylor 
control  of  all,  they  all  become  liable,  v.  Shuit,  4  Dem.  528;  Matter  of 
not  only  to  make  good  to  the  other  Smith,  46  App.  Div.  318;  61  N.  Y. 
distributees,  on  the  final  distribution,  Supp.  716;  aft'd,  166  N.  Y.  620. 
any  excess  of  advances  so  made,  but  8  Matter  of  Storm,  28  Hun,  499; 
at  all  intermediate  stages  to  make  Thompson  v.  Hicks,  1  App.  Div.  275; 
good  all  payments  which  become  due  37  N.  Y.  Supp.  340;  Matter  of  Litzen- 
or  payable,  under  the  provisions  of  berger,  85  Hun,  512;  33  N.  Y.  Supp. 
the   will  to   such   distributees.      (lb.)  155.    An  executor  who  pays  to  his  co- 
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come  within  the  control  or  possession  of  the  executors  jointly,  all 
of  the  executors  assume  the  responsibility  for  the  proper  admin- 
istration of  the  fund,  and  if  they  unnecessarily  turn  the  fund 
over  to  the  sole  control  of  one  of  their  number,  and  he  misap- 
propriates it,  they  will  be  liable  for  the  misappropriation,  inde- 
pendent of  whether  they  knew  or  ought  to  have  known  of  the 
misappropriation.®  So,  where  the  funds  were  drawn  from  bank 
bv  one  trustee,  on  the  joint  check  of  the  two,  and  by  him  deposited 
with  a  private  banker,  both  trustees  are  liable  for  the  consequent 
loss  of  the  fund/"  So,  too,  an  express  assent  by  one  trustee  that 
the  other  shall  use  money  of  the  fund,  taking  back,  as  security,  a 
bond  which  he  is  afterward  obliged  to  surrender  to  the  lawful 
owner,  will  make  the  former  liable  for  the  loss  to  the  estate.^^ 

§  604.  Evidence  of  connivance  or  assent —  If  one  of  two  or  more 
representatives,  who  join  in  rendering  an  account,  which  includes 
an  unauthorized  investment,  claims  to  be  exempt  from  liability 
on  any  of  the  investments,  the  burden  is  on  him  to  prove  the 
facts  on  which  he  founds  a  claim  of  immunity. -^^    The  mere  fact 


executor  a  debt  due  from  himself  in- 
dividually to  the  estate,  is  not  liable 
for  the  diversion  or  waste  thereof  by 
the  co-executor,  unless  he  has  knowl- 
edge or  information  of  the  misappli- 
cation mtended  or  in  progress.  (Mat- 
ter of  Demarest,  1  Connoly,  200;  9  N. 
Y.  Supp.  292.)  See  Altman  v.  Wile, 
46  St.  Rep.  517;  19  N.  Y.  Sapp.  500. 
The  liability  of  an  executor  for  the 
proceeds  of  a  mortgage  due  the  estate 
is  not  affected  by  the  fact  that  the 
widow  of  the  decedent,  who  was  enti- 
tled to  the  money,  had,  as  co- execu- 
trix, collected  the  same,  she  not  hav- 
ing applied  them  to  her  personal  use. 
(Matter  of  Clark,  34  St.  Rep.  523;  11 
N.  Y.  Supp.  911.)  In  Matter  of 
Grant  (40  St.  Rep.  944;  16  N.  Y. 
Supp.  716),  the  will  gave  the  widow 
the  right  to  possess  and  enjoy  the 
rents  and  profits  of  the  entire  estate 
during  life,  with  the  remainder  over, 
and  provided  that,  if  the  use  and 
profits  were  not  sufficient  for  her  sup- 
port, a.  sale  might  be  made  therefor, 
and  appointed  the  widow  one  of  the 
executors,  but  appointed  no  trustee, 
—  Held,  the  executor  was  not  charge- 
aole  with  the  moneys  expended  for 
her  support,  including  the  purchase  of 
a  house,  nor  for  the  amount  she  paid 
to  a  creditor  of  the  estate  in  satisfac- 


tion of  his  claim.  See  Matter  of  Tre- 
lease,  49  Misc.  205;  96  N.  Y.  Supp. 
318;   aff'd,  115  App.  Div.  654. 

9  Matter  of  Hunt,  88  App.  Div.  52; 
84  N.  Y.  Supp.  790;  Matter  of  Myers, 
131  N.  Y.  409;  Bruen  v.  Gillet,  115 
N.  Y.  10;  Purdy  v.  Lynch,  145  N.  Y. 
462;  Nanz  v.  Oakley,  120  N.  Y.  84; 
Matter  of  Dougherty,  43  Misc.  468. 
Compare  Matter  of  Halstead,  44  Misc. 
176;  aff'd,  110  App.  Div.  909;  Matter 
of  Provost,  87  App.  Div.  86;  84  N.  Y. 
Supp.    29. 

10  Bruen  v.  Gillet,  115  N.  Y.  10; 
Palmer  v.  Ward,  91  App.  Div.  450. 
But  the  innocent  representative  is  not 
liable  for  the  misappropriation  by  the 
other  of  a  fund  in  a  savings  bank, 
withdrawn  by  the  latter  on  his  own 
signature  (Palmer  v.  Ward,  supra.) 
In  Wyckoff  V.  Van  Siclen  (3  Dem. 
75),  it  was  held  that  an  executor  who 
handed  a  sum  of  money  to  his  co-ex- 
ecutor, who  was  in  good  standing, 
with  whien  to  pay  the  debts  of  de- 
cedent at  his  place  of  business,  pursu- 
ant to  advertisement,  was  liable  for 
the  latter's  misappropriation  of  the 
money. 

11  Matter  of  Smith,  39  St.  Rep.  386; 
15  N.  Y.  Supp.  771. 

12  See  Matter  of  Dougherty,  43  Misc. 
468.     Evidence    that   three    executors 


§  605.  Admiitisteation  of  Estate,  Etc.  542 

that  the  other  executors  had  charge  of  the  books  of  the  estate, 
drew  checks  in  their  joint  names,  and  made  the  illegal  invest- 
ment out  of  money  received  by  them,  does  not  prove  that  such 
investment  was  made  without  his  consent.^*  The  fact  that  execu- 
tors who  were  ordered  by  the  court  to  have  certain  securities  of 
the  estate  registered  in  their  joint  name,  repeatedly  requested 
their  co-executor  to  have  them  so  registered,  but  on  his  failure  to 
do  so,  neglected  to  enforce,  by  legal  proceedings,  observance  of 
the  order,  or  to  bring  the  matter  to  the  notice  of  the  court,  is 
enough  neglect  to  render  them  liable  for  such  co-executor's  mis- 
appropriation of  the  securities." 

§  605.  Liability  for  waste  of  agent — An  executor  or  adminis- 
trator who  permits  a  third  person  to  manage  and  control  the 
estate,  adopts  him  as  his  agent;  he  is  responsible  for  the  agent's 
conduct,  and  is  liable  for  losses  occasioned  by  his  improper  or 
negligent  management  of  the  affairs  of  the  estate.'''^  He  cannot 
avoid  liability  for  a  loss  of  the  fund,  through  the  misconduct  o£ 
the  agent,  on  the  ground  that  his  co-executors  were  mainly  active 
in  the  administration  of  the  estate,  and  m.ainly  instrumental  in 
passing  the  fund  into  the  hands  of  such  agent,  if  he  tacitly  as- 
sented thereto  when  he  had  opportunity  and  reasonable  cause  to 

of  a  will  caused  an  inventory  to  be  scribed  for  bonds  to  the  amount  of 
made  of  the  personal  property  in  their  $10,000,  to  protect  certain  stock  form- 
possession,  elected  to  continue  to  hold  erly  owned  by  the  testator,  being  as- 
such  personal  property  in  the  form  in  sets  of  the  estate,  which  they  ought 
which  it  had  been  invested  by  the  previously  to  have  disposed  of;  and 
testator,  and  knowingly  consented  to  it  appeared  that  the  executrix  knew, 
allow  one  of  their  number  to  retain  all  along,  that  the  estate  held  the 
exclusive  possession  of  the  property,  stock,  and  made  no  effort  to  sell  it, 
is  sufficient  to  charge  them  with  the  nor  even  asked  the  executors  so  to  do. 
result  of  the  latter's  default  (Matter  The  executrix,  having  acquiesced  in 
of  Hunt,  88  App.  Div.  52;  84  N.  Y.  keeping  the  stock  on  hand,  was  held 
Supp.  790).  But  the  joining  in  an  liable,  with  her  co-executor,  for  the 
account  does  not  necessarily  make  one  consequences  of  so  doing.  Compare 
liable  for  a  devastavit  by  his  co-trus-  Matter  of  Halstead,  44  Misc.  176; 
tee  subsequent  to  the  filing  of  the  aff'd,  110  App.  Div.  909. 
account,  although  known  to  him  at  l*  Matter  of  Macdonald,  4  Redf.  321. 
the  time  the  decree  was  entered.  See  Matter  of  Dougherty,  supra. 
(Matter  of  Westerfield,  32  App.  Div.  15  Earle  v.  Earle,  93  N.  Y.  104.  See 
324.)  Clark  v.  Clark,  8  Paige,  152;  Mesiek 
iSLacey  v.  Davis,  4  Eedf.  402.  By  v.  Mesiek,  7  Barb.  120;  Douglass  v. 
including  the  illegal  investment  in  her  Satterlee,  11  Johns.  16;  Whitney  v. 
account,  the  executrix  declares  her  Phoenix,  4  Redf.  180;  Johnson  v.  Cor- 
knowledge  of  its  existence,  and  if  bett,  U  Paige,  265.  A  defalcation  by 
there  is  no  evidence  that  she  made  an  a.  clerk  employed  by  trustees  is  no 
effort  to  collect  it,  or  that  it  could  not  excuse  for  withholding  from  the  bene- 
be  collected,  she  is  liable  for  the  de-  ficiaries  instalments  of  income,  to 
vastavit  of  her  co-executor.  (lb.)  In  make  good  the  loss.  (Matter  of 
the  same  case  again  (5  Redf.  301),  it  Chesterman,  75  App.  Div.  573;  78  N. 
appeared    that    the    executors     sub-  Y.  Supp.  345.) 


543  Admimisteation  op  Estate,  Etc.  §  606. 

object.  The  fact  that  the  parties  interested  in  the  estate  knew 
of  the  employment  of  such  agent  to  make  investments,  does  not 
preclude  them  from  holding  the  executor  responsible,  especially 
where  there  is  no  ground  for  holding  them  estopped.^®  But  in  a 
matter  where  the  employment  of  an  agent  or  broker  is  necessary, 
or  is  according  with  the  usage  of  business,  the  English  rule  is, 
that  the  trustee  is  not  liable  for  the  fraud  or  misconduct  of  the 
agent  in  his  employment.^'^  It  was  therefore  held,  that  a  trustee 
investing  trust  funds,  who  employed  a  broker  to  procure  securi- 
ties authorized  by  the  trust,  and  paid  the  purchase  money  to  the 
broker, —  such  being  the  usual  and  regular  course  of  business  of 
persons  acting  with  reasonable  care  and  prudence, —  on  their  ac- 
count, was  not  liable  for  the  loss  of  the  money  through  the  fraud 
of  the  broker.^* 

§  606.  liability  of  estate  on  contracts  of  representative — We 
have  already  adverted  to  the  principle  that  an  executor  or  admin- 
istrator may  disburse  and  use  the  funds  of  the  estate  for  purposes 
authorized  by  law,^®  but  may  not  bind  the  estate  by  an  executory 
contract,  and  thus  create  a  liability  not  founded  upon  a  contract 
or  obligation  of  the  testator.^"    He  may,  of  course,  by  a  special 

16  Matter  of  Brown,  16  Abb.  Pr.  ling  v.  Powell,  20  Misc.  240;  45  N. 
(N.  S.)  457.  Y.  Supp.   794;   Mulrein  v.  Smillie,  25 

17  Knight  V.  Plymouth,  1  Dickens,  App.  Div.  135;  48  N.  Y.  Supp.  994. 
120;  Ex  p.  Belehier,  Amb.  218;  ap-  Olcott  v.  De  Jorrin,  36  Misc.  735;  74 
proved,  Thompson  v.  Brown,  4  Johns.  N.  Y.  Supp.  393 ;  O'Brien  v.  Jackson, 
Ch.  619,  628.  167  N.   Y.   31;    Thompson  v.  Thonip- 

18  Speight  v.  Gaunt,  2  Ch.  Div.  727.  son,  180  N.  Y.  311;  Olin  v.  Arendt,  27 
And  see   Lamar  v.  Micou,  112  U.  S.  Misc.  270;   58  N.  Y.   Supp.  429. 

468.  In  Carideo  v.  Austin  (88  App.  Div. 

19  One  of  two  executors  acting  35),  executors,  acting  under  an  ex- 
within  the  scope  and  autliority  of  his  press  power  contained  in  the  will,  en- 
oflfice,  may  bind  the  estate  by  con-  tered,  in  their  capacity  as  executors, 
tract.  (Barry  v.  Lambert,  98  N.  Y.  into  a  contract  to  sell  a  lot,  of  which 
300.)  See  Alexander  ■>'  Greacen,  36  the  testator  had  died  seized.  They 
Misc.  526;  73  N.  Y.  Supp.  1001.  An  were  unable  to  convey  a  clear  title  to 
executor  may  settle  or  state  an  ac-  the  lot  and  the  vendee  in  the  contract 
count  or  liability  incurred  by  the  de-  brought  an  action  against  them  as  ex- 
cedent.  (Schutz  v.  Morrette,  81  Hun,  eeutors  to  recover  $400  which  he  had 
578;  31  N.  Y.  Supp.  39.)  So  too,  he  paid  to  the  executors  at  or  before  the 
may  bind  the  estate  by  admissions  in  execution  of  the  contract,  and  $50  for 
open  court  as  to  the  amount  due  a  the  expenses  incurred  by  him  in  the 
creditor.  (Matter  of  Prince,  56  Misc.  examination  of  the  title,  held,  that 
222.)  the   estate   must  be  deemed  to   have 

20  See  ante,  §  552  et  seq.  See  also  received  the  benefit  of  the  $400  paid 
Gary  v.  Gregory,  38  N.  Y.  Supp.  127;  by  the  vendee  upon  the  purchase  price, 
Norling  v.  Allee,  31  St.  Rep.  412;  and  that,  so  far  as  this  sum  was  eon- 
Glenn  V.  Burrows,  37  Hun,  602;  fur-  cerned,  the  action  was  properly 
ther  decision,  26  St.  Rep.  588;  aff'd.,  brought  against  the  executors  as 
119  N.  Y.  660;  Gary  v.  Dooley,  19  such;  also,  that  the  executors  could 
Misc.  553;  43  N.  Y.  Supp.  399;   Dar-  not,  however,  be  charged  as  such  with 
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promise,  make  himself  personally  liable  to  pay  a  debt  of  the 
deceased,  but  such  promise  is  not  enforceable,  unless  it  is  evi- 
denced in  the  manner  prescribed  by  the  Statute  of  Frauds.  As 
such  promise,  however,  constitutes  a  right  of  action  against  the 
executor  or  administrator  personally,  and  not  in  his  character 
as  such,  it  is  not  enforceable  in  the  Surrogates'  Courts.  But  the 
rule  is  well  settled  that  personal  representatives  have  no  power  to 
bind  the  estate  through  an  executory  contract,  having  for  its 
object  the  creation  of  a  new  liability,  not  founded  upon  the  con- 
tract or  obligation  of  the  decedent.  They  take  the  personal 
property  as  o^vners,  and  have  no  principal  behind  them  for  whom 
they  can  contract.^^  The  title  vests  in  them  for  the  purposes  of 
administration,  and  they  must  account  as  owners  to  the  persons 
ultimately  entitled  to  distribution.  In  actions  upon  contracts 
made  by  them,  however  they  may  describe  themselves  therein, 
they  are  personally  liable,  and,  in  actions  thereon,  the  judgment 
must  be  de  bonis  propriis.  Therefore,  if  an  executor  accept  or 
endorse  negotiable  paper,  he  will  be  held  personally  liable,  even 
if  he  adds  to  his  own  name  the  name  of  his  office.  Signing  as 
executor  will  be  deemed  only  a  part  of  his  description,  or  will  be 
rejected  as  surplusage.^^  An  executor  has  not  only  no  power  to 
bind  the  estate  by  a  new  contract,  but  he  cannot  revive  a  demand 
which  has  once  expired;  neither  his  contracts  nor  admissions  can 
have  the  effect  of  creating  the  one  or  reviving  the  other.^^     The 


the  fifty  dollars  ■which  the  vendee  had  554.     See  Metropolitan  Trust   Co.   v. 

expended  in  the   examination   of  the  McDonald,  52  App.  Div.  424. 

title.     On  the  other  hand,  if  an  ad-  22  Packard  v.  Dunfee,  119  App.  Div. 

ministrator  makes  a  contract  for  the  599;   Schmittler  v.  Simon,  101  N.   Y. 

sale  of  real  estate  he  is  liable  thereon  554.     The  last  case  overrules  the  ease 

individually.     If  he  is  unable  to  per-  of  the   same  title,  25   Hun,   76.     See 

form,    the    vendee    may    recover    the  Scott  v.   McMillan,   16   St.   Rep.   795; 

earnest  money  with  interest  and  the  Westphal  v.   Carter,   1   Misc.  403;   20 

expense  of  examining  title.     (Elliott  N.  Y.  Supp.  945;   Jenkins  v.  Phillips, 

V.    Asiel,    120    App.    Div.    829.)      So,  41  App.  Div.  389;  58  N.  Y.  Supp.  78S. 

v?here  one  of  two  trustees  employ  a  The  fact  that  the  note  was  given  in 

broker    to    sell    the    trust    property,  payment  of  a  claim  against  the  estate 

agreeing    to    pay   him    a   commission  is    immaterial,    where     no     proof    is 

therefor,     the     engagement    by     such  given  to  rebut  the  presumption  that 

trustee    is    personal,    and    the    other  the  representative  had  assets  to  meet 

trustee  is   not   a  necessary  party   to  the  claim.    Compare  Hamlin  v'.  Smith, 

an  action  to  recover  such  commission.  72  App.  Div.  601;  76  N.  Y.  Supp.  258. 

(Diamond   v.   Wheeler,   80   App.   Div.  23  Barry  v.  Lambert,  98  N.  Y.  300; 

68;   80  K  Y.  Supp.  416.)  McLaren    v.    McMartin,    36     id.     88; 

As    to   personal    liability   of   repre-  Ferrin  v.  Myriok,  41  id.   315;   Austin 

sentative  on    exercising   right   of   re-  v.  Munro,  47  id.  366;  Martin  v.  Piatt, 

newal   in   lease,   see   Chisolm   v.  Top-  51  Hun,  429;  Glenn  v.  Burrows,  37  id. 

litz,  87  App.  Div.  346;  82  N.  Y.  Supp.  602.     Compare  Broome  v.  Van  Hook, 

1081;  aff'd,  178  N.  Y.  599.  1  Redf.  444;  Guarantee  Sav.,  etc.,  Co. 

21  Schmittler   v.    Simon,    101   N.    Y.  v.  Moore,  35  App.  Div.  421;  54  N.  Y. 
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rule  that  a  representative  has  no  power  to  confess  judgment, 
applies  only  to  cases  in  which  he  attempts  to  give  a  preference 
against  an  estate.^* 

§  607.  Representative  may  borrow  money  for  estate To  justify 

the  representative  in  borrowing  money,  at  the  expense  of  the 
estate,  it  must  clearly  appear  either  that  he  had  authority  to  do 
so  under  the  will,  or  that  the  necessities  of  the  estate  required 
it.  He  should  be  able  to  show,  on  his  accounting,  that  the  ex- 
penditure, like  any  other  administrative  expense,  was  for  the 
advantage  of  the  estate,  and  to  the  benefit  of  the  parties.^'  But 
it  is  clear  that  executors  are  not  entitled  to  be  credited,  in  their 
accounts,  with  interest  paid  to  raise  money  for  advances  to  bene- 
ficiaries in  excess  of  their  distributive  shares  f^  nor  for  money  bor- 
rowed to  protect  business  ventures  of  the  decedent,  which  they 
have  no  authority  to  continue,  e.  g.,  stock  accounts  on  margin.^'' 
In  regard  to  the  right  of  the  lender,  if  he  receives,  as  security  for 
the  loan,  assets  of  the  estate,  with  knowledge,  or  reason  to  suspect, 
that  the  money  was  not  borrowed  for  the  benefit  of  the  estate,  but 
for  the  private  use  of  the  representative,  he  cannot  hold  the 
security  as  against  the  parties  in  interest.^* 

Supp.  787.     This  rule,  of  course,  has  against  the  estate,  the  note  is  a  per- 

no  application  to  the  case  where  the  sonal   liability   of   the   executors   and 

executor     acknowledges     a,     debt     by  cannot  be  enforced  against  the  estate 

making  payment  on  account  thereof,  directly.    In  such  a  case  the  executors 

and  thus  prevents  the  running  of  the  are  entitled  to  be  reimbursed  out  of 

statute     of     limitations.      (Holly     v.  the  estate  to  the  extent  of  the  bor- 

Gibbons,  176  N.  Y.  520.)  rowed   moneys   which   they   have   ap- 

24  Columbus  Watch  Co.  v.  Hoden-  plied  to  the  payment  of  valid  claims 
pyl,  61  Hun,  557;  16  N.  Y.  Supp.  337;  against  the  same,  and  this  being  so, 
aff'd,  135  N.  Y.  430.  In  that  case,  the  the  person  who  advanced  the  moneys 
parties,  in  favor  of  whom  judgment  is  entitled,  in  the  event  of  the  failure 
was  confessed,  were  creditors  of  the  of  the  executors  to  repay  the  same, 
firm  of  which  decedent  and  the  exec-  to  be  subrogated  to  the  rights  of  the 
utors   were   partners.  executors  and  to  compel  payment  of 

25  Adair  v.  Brimmer,  74  N.  Y.  539;  his  claim  out  of  the  estate.  (Hamlin 
Wheelwright  v.  Rhoades,  28  Hun,  57;  v.  Smith,  72  App.  Div.  601;  76  N.  Y. 
11   Abb.  N.   C.   382.     One   of   several  Supp.  258.) 

executors  has  no  authority  to  borrow  26Adair  v.  Brimmer,  74  N.  Y.  540. 

money    without    the    assent    of    the  See  Hosack  v.  Rogers,  9  Paige,  461; 

others,  and  such  assent  is  not  to  be  Mann  v.  Lawrence,  3  Bradf.  424. 

assumed  from  the  fact  that  the  loan  27  Matter   of   Hirsh,    116   App.   Div. 

was    for    the    benefit    of    the    estate.  367;    101  N.  Y.  Supp.  893;   afi''d,  188 

(Bryan   v.    Stewart,    83    N.    Y.    270.)  N.  Y.  584. 

Compare   Barry    v.    Lambert,    98    id.  28  White  v.  Price,  39  Hun,  394;  Le 

300.     Where  executors  apply  moneys,  Baron  v.  Long  Island  Bank,  53  How. 

borrowed  upon  their  promissory  note,  Pr.   286.     Compare  Hamlin  v.   Smith, 

to    the     payment     of    valid    claims  supra. 

35 
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§  608.  liability  on  failure  to  terminate  decedent's  tenancy — As 

to  rent  falling  due  after  the  tenant's  death,  the  lessor  would  seem 
to  have  an  option  to  sue  the  representative  of  the  lessee,  either 
personally,  as  assignee,  or  as  executor  or  administrator.  It  has 
been  held,  in  this  State,  that  executors  of  a  tenant  from  year  to 
year,  who  omitted  to  terminate  the  tenancy,  and  continued  to 
occupy  the  premises  from  year  to  year,  were  liable  in  their  repre- 
sentative capacity,  for  the  rent  accruing  during  such  occupancy 
by  them.^"  Where  the  representative  is  a  tenant  in  common, 
with  another,  of  the  demised  premises,  his  mere  occupation  of 
them,  in  the  absence  of  an  agreement  to  pay  rent,  does  not  ren- 
der him  liable  to  account  to  his  co-tenant,  for  the  rent  of  the 
premises.^^ 

§  609.  liability  on  covenants  in  lease — An  executor  is  liable  as 
such,  upon  the  covenants  contained  in  a  lease,  executed  by  his 
testator,  whether  he  enters  into  possession  of  the  demised  prem- 
ises or  not;  but  if  he  does  enter  into  possession,  he  thereby  be- 
comes personally  liable,  upon  such  covenants,  as  an  assignee  of 
the  lease.^^  He  is  therefore  bound  to  perform  his  testator's  cove- 
nant to  rebuild,  in  case  of  the  destruction  by  fire  of  the  demised 
premises.^^  A  foreign  executor,  as  such,  cannot  be  sued,  in  a 
legal  action  in  our  courts,  for  rent  accruing  \mder  a  lease  for  a 
term  of  years,  held  by  the  testator  at  the  time  of  his  death. ^*  The 
question  whether  the  representative  should  be  surcharged,  upon 
his  accounting,  with  the  amount  of  rent  paid  upon  an  outstanding 
lease,  depends  upon  his  ability  to  sublet  the  premises.^^ 

29Wms.    on    Exrs.    (6th   Am.    ed.)  But,    it     seems,    the    landlord    could 

1619.     Where  the  representative  exer-  maintain  an  action  in  equity  for  an. 

cised  a  right  of   renewal  granted'  by  accounting.      (lb.) 

the  lease  he,   and  not  the  estate,  is  35  Thus,    where    an    executor    was 

liable   for  the  rent  thereafter   accru-  obliged  to  pay  the  full  sum  of  $375 

ing.      (Chisolm    v.    Toplitz,    82    App.  on  an  outstanding  lease  held  by  de- 

Div.  346;   82  N.  Y.  Supp.  1081;  aif'd,  ceased'   for  the    unexpired   term,    and 

178  N.  Y.   599.)  received  from  subletting  the  propertv 

sopugsley  v.   Aikin,  11  N.  Y.  494.  the  sum  of  $225,  and   there   was   no 

As  to  the  duty  and  liability  of  execu-  evidence  that  he  could  have  obtained 

tors,  in  respect  to  terms  for  years,  see  more,  he   was  properly   credited  with 

Fisher  v.  Fisher,   1  Bradf.  335.     And  the    difiference    of    $150.      (Matter    of 

see  post,  tit.  6,  art.  2,  of  this  chapter.  Peck,    79    App.    Div.    296;    80    N.    Y. 

siWooIever  v.  Kjiapp,  18  Barb.  265;  Supp.  76;  afF'd,  177  N.  Y.  538.) 

Dresser  v.  Dresser,  40  id.  300;  Rose-  So,  too,  a  widow,  who  is  also  the 

boom  V.  Roseboom,  15  Hun,  309.  administratrix    of    her   deceased   hus- 

3-  Howard   v.   Heinerschit,    16  Hun,  band,  is  not  chargeable  with  rent  for 

177.  remaining  in  a  house  leased  by  him 

33  Chamberlain  v.  Dunlop,  126  N.  Y.  when  it  is  shown  that  she  used  every 

45;  36  St.  Rep.  373.  effort  to  sublet  it  for  the  benefit  of 

3*  Field    V.    Gibson,    20    Hun,    274.  the  estate,  but  was  unable  to  do  so. 
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§  610.  Continuing  decedent's  business The  executor  or  adrain- 

istrator  has  no  authority  to  bind  the  estate  for  debts  incurred  by 
him  in  continuing  the  business  or  trade  of  decedent,  after  his 
death,  except  so  far  as  such  continuance  is  reasonably  necessary 
for  the  preservation  and  profitable  disi^osition  of  the  money  and 
property  invested  therein;^®  or  unless  such  continuance  is  ex- 
pressly authorized  by  decedent's  vpill ;  but  such  authority  will  not 
be  implied  except  from  unequivocal  language.^^  This  does  not 
mean  that  the  representative  is  bound  immediately  upon  the 
decedent's  death  to  convert  into  cash  the  assets  employed  in  his 
trade;  on  the  contrary,  where  the  best  interests  of  the  estate  re- 
quire it,  he  may,  within  reasonable  limits,  make  purchases  and 
incur  liabilities  which  will  bind  the  estate,^^  and  may  sue,  in  his 
character  of  representative,  for  goods  sold  by  him  in  such  con- 
tinued business.^* 

The    estate    is    not    deprived    of    the  taining  what   is  due  and   payable   to 

benefit   of  the   lease   under   such  cir-  each  of  the  beneiiciaries  in  the  way 

cumstances.       (Matter    of    Sehroeder,  the  law  has  marked  out.    There  is  but 

113  App.   Div.   204;    99   N.   Y.    Supp.  one     way     to     manage     the     estate, 

176;  afi''d,  186  N.  Y.  537.)     See,  also,  whether  the  executor  or  trustee  be  of 

Matter   of  Murray,  40  Misc,  433;   82  the  blood  of  the  testator  and  the  bene- 

N.   Y.   Supp.   394.  ficiaries,  or  a  stranger.     (Hannahs  v. 

30 Hannahs  v.  Hannahs,  68  N.  Y.  Hannahs,  supra.) 
610;  Matter  of  McCollum,  80  App.  37  Willis  v.  Sharp,  113  N.  Y.  586; 
Div.  362;  80  N.  Y.  Supp.  755;  Thonip-  Saperstein  v.  Ullman,  49  App.  Div. 
son  V.  Brown,  4  Johns.  Ch.  619;  John-  446;  63  N.  Y.  Supp.  626;  Matter  of 
son  V.  Kellogg,  8  St.  Eep.  413;  Ames  Corbin,  101  App.  Div.  25.  An  oral  re- 
V.  Downing,  1  Bradf.  321;  Hooley  v.  quest  of  a  decedent  that  his  executors 
Gieve,  9  Daly,  104;  9  Abb.  N.  C.  8,  continue  his  business  after  his  death 
and  note.  Compare  Luers  v.  Brunjes,  does  not  confer  on  them  authority  to 
5  Redf.  32;  Boulle  v.  Tompkins,  id.  do  so.  (Matter  of  McCollum,  80  App. 
472;  Oilman  v.  Wilber,  1  Dem.  547.  Div.  362;  80  N.  Y.  Supp.  755.) 
Where  the  executor  continues  the  38  Matter  of  Sharp,  5  Dem.  516. 
business  without  authority,  the  es-  Thus  an  executor  is  not  personally 
tate  is  not  liable  for  any  losses  in-  liable  for  a  loss  occasioned  by  his  car- 
eurred  in  so  doing.  (Matter  of  U.  S.  rying  on  a  seminary  for  the  balance 
Mtge.  &  Tr.  Co.,  114  App.  Div.  532.)  of  a  year  in  the  midst  of  which  the 
The  personal  representatives  of  a  part  principal,  defendant's  testator,  had 
owner  of  a  vessel  are  not  bound  to  died.  (Matter  of  Benedict,  13  Abb. 
incur  a  liability  for  repairs,  etc.  N.  C.  67.)  But  the  continuance  of 
(Lunt  V.  Lunt,  8  Abb.  N.  C.  83.)  See  the  business  cannot  be  regarded  as 
Matter  of  Chapman,  32  Misc.  187;  60  merely  incidental  to  its  winding  up, 
N.  Y.  Supp.  235;  aff'd,  59  App.  Div.  when  the  executor  testifies  that  he 
624;  167  N.  Y.  619.  The  courts  will  continued  it,  in  accordance  with  the 
not  favor  a  claim  upon  the  part  of  decedent's  oral  request.  (Matter  of 
an  executor  (who  was  the  surviving  McCollum,  supra.)  The  surrogate  may 
partner  of  the  decedent),  to  charge  allow  the  continuance  of  the  business 
the  beneficiaries  as  his  tenants,  or  pending  a,  contest  of  the  probate  of 
otherwise,  for  the  use  of  his  property,  the  will,  on  proper  security  being  fur- 
where,  instead  of  settling  up  the  os-  nished.  (Matter  of  Dinsmore,  2  L. 
tate  placed  in  his  charge,  he  has  kept  Bui.  28.) 

it  open  and  unadjusted,  mingling  its  39Varnum  v.  Taylor,  59  Hun,  554  j 

affairs  with  his   own,  without  ascer-  14  N.  Y.  Supp.  242. 
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§  611.  Debts  incurred  in  continued  business But  the  power 

conferred  by  the  will  on  the  executor,  to  carry  on  the  testator's 
business,  after  his  death,  does  not  authorize  the  executor  to  create 
debts  in  the  execution  of  that  trust,  which  can  be  collected  out 
of  the  general  assets.  He  cannot  lawfully  use  the  general  assets 
for  the  purpose  of  supporting  the  special  business  carried  on  by 
the  testator  in  his  lifetime;  and  all  persons  dealing  with  him  are 
charged  with  knowledge  of  the  limitations  of  his  powers.*"  It 
follows  that  one  having  a  claim  for  goods  purchased  by  the  ex- 
ecutor, consumed  in  continuing  the  business,  is  not  a  creditor  of 
the  estate  so  as  to  entitle  him  to  intervene,  as  an  interested  party, 
on  the  executor's  accounting.*^  There  seems  to  be  two  exceptions 
to  the  general  rule  that  obligations  incurred  by  an  executor  in 
the  continuation  of  decedent's  business,  even  where  the  will  directs 
such  continuation,  are  not  a  charge  against  the  estate,  but  against 
the  executor  personally.  The  first  is,  that  when  the  will  author- 
izes the  expenditure  of  assets  for  a  particular  purpose,  which 
expenditure  is  necessary  for  the  protection,  reparation,  or  safety 
of  the  estate,  and  the  executor  has  no  funds,  and  is  not  willing  to 
make  himself  personally  liable,  he  may  by  express  agreement  make 
the  expenditure  a  charge  upon  the  estate.*^     The  other  exception 

40  Manhattan  Oil  Co.  v.  Gill,  IIS  the  payment  of  his  debt;  and  move 
App.  Div.  17;  Delaware  &  Lacka-  recently,  in  Matter  of  Stern  (N.  Y. 
wanna  R.  Co.  v.  Gilbert,  44  Hun,  201;  Law  J.,  Feb.  13,  1890),  it  was  held, 
aff'd,  112  N.  \.  673.  In  that  case,  that  a  party  to  whom  a  firm,  composed 
which  was  an  action  for  such  a  claim  of  the  surviving  partner  of  the  dece- 
in  the  ordinary  common-law  form  dent  and  the  executor  of  the  latter 
against  the  executor  in  his  representa-  (under  a  power  contained  in  the 
tive  capacity,  held,  that  the  court  was  will),  owed  a  debt  for  goods  sold,  was 
not  authorized,  after  trial  and  ver-  not  "  a  creditor  "  of  the  estate  of  the 
diet  for  the  plaintiff,  to  direct  entry  cf  deceased  partner  so  as  to  entitle  him 
a  judgment  providing  that  it  shall  be  to  apply,  under  section  2685  of  the 
enforced  against  the  property  of  the  Code,  for  the  revocation  of  the  exeeu- 
decedent's  estate  invested  in  the  busi-  tor's  letters. 

ness  carried  on  by  the  defendant  as  42  In  Clapp  v.  Clapp  (14  Hun,  451), 

executor,  as  such  direction  was  an  at-  a  testator  left  the  control  of  his  busi- 

tempt  to  change  the  action  to  one  in  ness  to  his  son  and  executor  with  di- 

equity,    which    is    not    maintainable  rections    to    continue    the   same;    the 

without  showing  insolvency  of  the  es-  latter  employed  an  attorney  to  render 

tate  or  some  other  ground  for  equit-  services  for  the  benefit  of  the  estate, 

able    intereference.      See    Matter    of  and  which  were  of  value  to  it,  under 

Hickey,  34  Misc.  360;  69  N.  Y.  Supp.  a  special  agreement  that  such  services 

844.  should  be  paid  out  of  the  estate,  the 

41  Matter  of  Sharp,  5  Dem.  516.  H  executor  himself  being  insolvent  and 
had  been  previously  decided  in  the  having  no  trust  funds  in  his  hands  to 
same  estate  (Matter  of  Sharp,  N.  Y.  pay  such  claim;  and  it  appeared  that 
Daily  Eeg.,  Aug.  3,  1886),  that  such  the  contract  with  the  attorney  had 
a  claim  was  not  "  a  debt "  within  the  been  acquiesced  in  and  ratified  by  the 
provision  of  the  Code  which  entitles  a  other  parties  interested  in  the  estate, 
creditor  of  the  decedent  to  petition  for  Held,   that  the  claim   might  be  sua- 
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is  the  insolvency  of  the  executor  who  continued  the  business  and 
contracted  the  debt.  In  such  case,  the  general  assets  may  be  made 
liable,  in  equity,  'for  the  debts  incurred  in  such  continued  busi- 
ness.*^ The  judgment,  in  such  an  action,  can  only  be  collected 
upon  the  settlement  of  the  estate  in  the  Surrogate's  Court,  or  by 
either  of  the  special  proceedings  provided  in  the  Code.**  It  is, 
therefore,  erroneous  to  appoint  a  receiver,  and  direct  him  to  pay 
the  judgment.  Creditors  of  the  decedent  at  the  time  of  his  death, 
unless  they  have  assented  to  the  carrying  on  of  the  business,  have 
the  right  to  insist  that  the  estate,  as  it  existed  at  the  time  of  dece- 
dent's death,  should  be  applied  to  the  payment  of  their  claims,  to 
the  exclusion  of  debts  contracted  subsequently  by  the  executors, 
while  the  creditors  of  the  business,  if  it  prove  successful,  are  alone 
entitled  to  the  increase.  On  the  other  hand,  if  the  business  was 
carried  on  by  the  executors  with  the  assent  of  the  original  cred- 
itors, they  and  the  creditors  of  the  business  are  entitled  to  share 
pro  rata  in  the  whole  estate.'*^  Where  the  business  is  continued  by 
the  executors,  pursuant  to  authority  in  the  will,  they  are  entitled 
to  the  use,  for  that  purpose,  of  the  testator's  real  estate  employed  in 
the  business,*"  and  may  charge  the  profits  with  all  bad  debts  con- 
tracted in  the  business,  before  the  division  among  the  beneficiaries. 
Losses  by  bad  debts,  and  the  cost  of  personal  property  purchased 
to  replace  similar  articles  worn  out  or  used  up  in  conducting  the 
business  by  the  executors,  and  expenditures  for  ordinary  repairs 
on  the  real  estate  used  therefor,  are  properly  charged  against, 
and  deducted  from,  the  income  payable  to  the  life  tenants.*'' 
i^evertheless,  the  continuance  of  the  business  is  largely  at  the 
personal  risk  of  the  representatives,  and  they  may  be  held,  on 
their  accounting,  to  be  liable  to  the  estate  for  losses  in  the  busi- 
ness sustained  through  their  fault  or  negligence.*® 

tained    as    one    against    the    estate.  *7  Matter  of  Jones,  103  N.  Y.  621; 

Compare    Johnson   v.   Kellogg,    8    St.  afif'g  37  Hun,  430;   s.  c.  as  Dannat  v. 

Rep.   413;    Zimmer  v.  Chew,  34  App.  Jones,  2  Dem.  602.     In  the  Jones  case, 

Div.  504;  54  N.  Y.  Supp.  685.  the   language   of  the   will   authorized 

43  So  held,  on  demurrer,  in  Willis  v.  the  deduction  of  all  losses  and  ex- 
Sharp,  113  N.  Y.  586;  s.  p..  New  v.  penses  necessarily  incurred  in  manag- 
Nicol,  73  id.  131,  and  eases  ante,  ing  the  estate  and  conducting  the 
§  552.  business,  including  ordinary  expenses 

*4Co.  Civ.  Proc,  §§  1825,  1827;  and  for   repairs   or   improvements,   and   it 

§  2722,  as  amended   1893,  consolidat-  rfas  held  not  necessary  that  the  spe- 

ing  former  §§'2117,  2718.  cific  items  so  to  be  deducted  should  be 

46  Willis  V.  Sharp,   115  N.  Y.  396;  stated  in  the  will, 

see  also  s.  c,  113  N.  Y.  586.  48  In    Matter    of    Rumsey    (45    St. 

*6  Matter  of  Froelich,  122  App.  Div.  Rep.   453;    18   N.   Y.   Supp.   402),  the 

440;  aflf'd,  192  N.  Y.  566.  will  provided  that  the  business  of  a 
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§  612.  Continuing  decedent's  interest  in  a  copartnership —  It  is 

entirely  competent  to  provide,  in  articles  of  copartnership,  that 
the  relation  of  partnership  should  continue  between  the  survivor 
and  the  representatives  of  any  deceased  partner  for  a  time  speci- 
fied, under  the  same  firm  name,  on  the  same  terms  and  for  the 
same  purposes,  as  the  original  copartnership,  and  it  may  be  the 
duty  of  the  survivor,  under  such  an  agreement,  to  continue  the 
business  for  the  benefit  of  himself  and  the  estate  during  the 
time  fixed  by  the  articles.*^  Such  an  agreement  does  not,  of 
itself,  have  the  effect  of  creating  a  new  partnership  from  the  time 
of  the  death,  between  the  survivor  and  the  executor  of  the  de- 
ceased partner,  and  where  the  executor  did  not  act  as  a  partner, 
or  in  any  way  interfere  with  the  business  or  its  management, 


corporation,  most  of  the  stock  in 
which  was  owned  by  the  testator, 
should  be  carried  on  by  the  executors 
for  a  term  of  years,  unless,  in  the 
judgment  of  a  majority  of  the  execu- 
tors, it  would  prove  unprofitable  or 
disastrous  to  the  estate, —  Held,  that 
while  it  was  competent  for  the  execu- 
tors to  carry  on  the  business,  it  was 
largely  at  their  risk,  since  if  any 
profits  were  realized  they  went  into 
the  corpus  of  the  estate,  while  if 
losses  were  sustained,  through  the 
fault  or  negligence  of  the  executors, 
they  would  fall  upon  the  executors 
personally.  Where  it  was  shown, 
therefore,  that  a  substantial  diminu- 
tion of  the  indebteditess  of  the  estate 
had  occurred,  during  the  time  the 
business  was  carried  on,  and  there  was 
nothing  to  indicate  that  the  same  de- 
gree of  prosperity  would  not  attend 
it  in  the  future,  and  it  was  the  al- 
most unanimous  wish  of  those  inter- 
ested in  the  estate  that  the  executors 
should  continue  to  carry  it  on, —  Held, 
that  the  court  would  allow  them  so 
to  do,  notwithstanding  one  of  the 
three  had  no  personal  interest  in  the 
estate,  and  one  creditor  who  was  se- 
cured, objected.  Compare  McCue  v. 
Finck,  20  Misc.  506;  Matter  of  Cor- 
bin,  101  App.  Div.  25.  And  so,  where 
the  will  provided  that  the  business 
Avas  to  be  carried  on  only  so  long  as 
the  net  profits  should  yield  10  per 
cent,  upon  an  investment  of  $50,000, 
a  trustee  carrying  on  the  business 
should  not  be  personally  charged  with 
a  net  loss  of  about  $2,000  in  the  ab- 
sence of  evidence  of  any  negligence  or 


mismanagement,  if  the  loss  appears 
to  have  been  due  to  competition.  A 
reasonable  latitude  should  be  allowed, 
in  determining  whether  or  not  the 
business  was  capable  of  making  the 
profit  required.  (Matter  of  Froelich, 
122  App.  IXv.  440;  aff'd,  192  N.  Y. 
566.) 

49  So  held  in  a  case  where  the  sole 
survivor  was  the  administrator  of  his 
deceased  copartner.  (Matter  of  Laney, 
50  Hun,  15;  aflf'd,  119  N.  Y.  607.) 
But  in  Matter  of  Leavitt  (28  Abb. 
N.  C  457),  it  was  held,  that  where 
the  sole  executor  was  the  surviving 
partner,  he  was  disqualified  from 
agreeing  with  himself  as  surviving 
partner,  under  a  provision  of  the 
articles  of  copartnership  that  the 
business  should  be  settled  up  by  the 
consent  of  the  survivor  and  the  legal 
representatives  of  the  party  dying, — 
and  could  not,  therefore,  justify  the 
retention  of  the  capital  of  his  de- 
ceased partner  in  the  business.  A 
will,  executed  at  a  time  when  the  legal 
rate  of  interest  was  7  per  cent, 
per  annum,  containing  a  provision  that 
the  testator's  interest  in  a  partner- 
ship business  might  be  allowed  to  re- 
mam  therein  if  interest  was  paid 
thereon  at  the  rate  of  7  per  cent, 
per  annum,  should  be  construed  as 
simply  indicative  of  the  testator's 
purpose  to  secure  the  maximum  rate 
of  interest  at  the  time  of  the  incep- 
tion of  the  loan  and  not  of  an  inten- 
tion by  the  testator  to  make  the  pay- 
ment of  interest  at  7  per  cent,  a 
condition.  (Matter  of  Wotherspoon, 
45  Misc.  81.) 
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and  there  was  nothing  to  show  that  any  relation  of  partnership 
existed  between  the  executor  and  the  surviving  partner,  the 
estate  is  not  liable,  for  debts  contracted  by  the  survivor  in  the 
business.""  A  surviving  partner,  though  he  has  a  legal  right  to 
the  partnership  effects,  yet,  in  equity,  is  considered  a  trustee  to 
pay  the  debts  and  dispose  of  the  effects  for  the  benefit  of  himself, 
and  the  estate  of  his  deceased  partner.  The  capital  of  the  deceased 
partner  is  to  be  treated  as  trust  property;  and  when  it  has  been 
employed  in  carrying  on  the  business  of  the  concern,  so  much  of 
the  subsequent  profits  as  can  be  attributed  to  the  employment  of 
such  capital  must  be  accounted  for  by  those  who  have  used  it.®^ 

§  613.  Forming  a  new  firm — A  continuance  of  the  decedent's 
•capital  in  the  business  of  his  late  firm,  pursuant  to  the  directions 
of  his  will,  is  not  the  same  thing  as  leaving  it  with  a  new  firm 
composed  of  the  surviving  partner,  who  is  also  the  executor,  and 
a  third  person.  As  to  the  executor,  who  was  a  partner,  the  same 
rule  would  apply  as  if  he  had  employed  the  funds  in  his  own 
individual  business,  and  he  could  be  required  to  account  for  their 
use  at  the  highest  legal  rate  of  interest,  or  for  actual  profits,  -if 
the  beneficiaries  elected  to  compel  him  to  do  so.^^ 

§  614.  Keeping  property  in  repair,  paying  taxes  and  mortgage 

interest —  The  real  estate  of  a  decedent,  in  the  absence  of  a  con- 
trary disposition  by  will,  and  when  not  needed  for  the  payment 
of  debts,  passes  directly  to  the  heirs  or  devisees,  and  hence  is  as 

50  Stewart  v.  Robinson,  115  N.  Y.  also  executors,  incorporated  the  busi- 
■328,  344.  An  executor  of  a  deceased  ness,  turned  in  the  decedent's  share, 
partner  does  not  become  liable  as  and  received  stock  therefor,  see  Mat- 
partner  with  the  survivor,  by  a  re-  ter  of  Boyer,  54  Misc.  182.  A  reduc- 
quest  that  goods  be  delivered  to  meet  tion,  by  an  executor,  of  the  rate  of 
the  necessity  of  the  business,  and  by  interest  on  testator's  capital,  con- 
a  promise  to  pay  therefor,  or  for  tributed  to  a  firm  of  which  botli  were 
goods  previously  so  furnished,  in  due  members, —  amounts  to  a  liquidation, 
course  of  administration.  (Richter  v.  and  makes  the  executor  chargeable 
Poppenhausen,  42  N.  Y.  373.)  Nor  for  the  whole  amount  of  such  capi- 
are  beneficiaries  similarly  liable,  be-  tal,  without  deduction  for  bad  debts, 
cause  they,  have  consented  to  a  con-  (Matter  of  Foote,  43  St.  Rep.  350;  17 
tinuance  of  the  business.  (Manhat-  N.  Y.  Supp.  44.)  The  profits  are  to 
tan  Oil  Co.  v.  Gill,  118  App.  Div.  17.)  be    treated    as    income.       (Matter    of 

51  Skidmore  V.  Collier,  8  Hun,  50.  Slocum,    169   N.    Y.    153;    Matter    of 

52  Matter  of  Myers,  131  N.  Y.  409;  Rogers,  37  Misc.  54;  74  N.  Y.  Supp. 
43  St.  Rep.  265,  908;  Matter  of  829;  aflf'd,  80  App.  Div.  362;  Matter 
Munzor,  4  Misc.  374;  Matter  of  Peck,  of  McCollum,  80  App.  Div.  362;  80 
79  App.  Div.  296;  80  N.  Y.  Supp.  76;  N.  Y.  Supp.  755.)  But  compare  Mat- 
aff'd,  177  N.  Y.  538;  Matter  of  Silk-  ter  of  Marx,  117  App.  Div.  890;  Mat- 
man,  121  App.  Div.  202;  105  N.  Y.  ter  of  Weaver,  53  Misc.  244;  104  N. 
Supp.  872;  aflf'd,  190  N.  Y.  560.     For  Y.   Supp.  475. 

A  case  where  the  survivors,  who  were 
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much  beyond  the  authority  and  duty  of  the  personal  representa- 
tives as  if  it  had  not  been  the  property  of  the  testator  or  intestate,®* 
But  whenever  real  estate  of  the  decedent  is  lawfully  in  charge 
of  the  personal  representative  he  is  bound  to  exercise  the  same 
care  and  diligence  in  its  preservation  and  protection  as  if  it  were 
personal  property.®*  He  is  bound  to  exercise  that  degree  of  dili- 
gence and  prudence  in  the  care  and  management  of  the  estate 
which  men  of  discretion  and  intelligence  in  such  matters  ordi- 
narily employ  in  their  own  like  affairs.®®  It  is,  therefore,  his  duty 
to  keep  the  property,  intrusted  to  his  care,  in  a  reasonable  state  of 
repair,  to  insure  it  against  loss  by  fire,  to  discharge  taxes®^  and 
assessments  and,  where  necessary,  to  discharge  liens  or  incum- 
brances on  the  same,  or  interest  thereon,  or  to  redeem  lands  sold 
for  nonpayment  of  taxes,  or  on  foreclosure  of  mortgages.®^  On  the 
other  hand,  if  the  representative  is  not  lawfully  in  possession  of  the 
real  estate,  he  will  not  be  allowed  for  such  expenditures,  on  his 
accounting,  except  under  special  circumstances.®^    As  to  third  per- 


B3  Matter  of  Burr,  48  Mise.  56;  96 
N.  Y.  Supp.  225;  rev'd  on  other 
points,  118  App.  Div.  482;  Matter  of 
Tisdale,   110  App.   Div.   857. 

B*  See  Woerner  on  Adm'n,  §  518. 
So,  too,  it  is  the  duty  of  executors 
to  defend  the  estate  against  unjust 
claims.  Thus,  when  a  mortgagee 
seeks  to  take  from  the  estate  prop- 
erty which  would  be  a  valid  asset 
for  the  payment  of  its  debts,  if  any, 
it  is  the  duty  of  the  representative 
to  defend  title  to  the  property  and  to 
urge  any  counterclaim  existing  against 
the  mortgagee  which  was  available 
to  the  decedent  in  his  lifetime;  so  on 
the  foreclosure  of  a  mortgage  made 
by  a  testator,  his  representatives 
may  counterclaim  for  injury  done  to 
the  lands  by  the  mortgagee  by  flood- 
ing the  same  with  waters  from  a 
dam,  whereby  the  value  was  reduced. 
(Fort  Miller  Pulp  &  Paper  Co.  v. 
Bratt,  119  App.  Div.  685;  104  N.  Y. 
Supp.  350.) 

65  Matter  of  Butler,  1  Connoly,  58 ; 
Matter  of  Van  De  Veer,  63  App.  Div. 
495;  71  N.  Y.  Supp.  849. 

58  Matter  of  Wagner,  132  App.  Div. 
306. 

5T  Woerner  on  Adm'n,  §  518;  Mat- 
ter of  Archer,  23  N.  Y.  Supp.  1041; 
Smith  V.  Keteltas,  32  Misc.  Ill;  66 
N.  Y.  Supp.  260;  aff'd,  62  App.  Div. 
174,  and  cases  infra.     The  actual  ne- 


cessity of  repairs  must  be  shown  by 
the  executor  to  entitle  him  to  charge 
the  estate  for  the  amount  expended 
therefor.  Trustees  may  make  neces- 
sary repairs,  but  not  large  improve- 
ments. Trustees  holding  for  the  life 
of  one  person  and  remainder  over  for 
some  other  person,  must  consult  the 
interest  of  both  the  tenant  for  life 
and  the  remainderman.  He  must  act 
impartially,  and  not  give  cither  ad- 
vantage at  the  expense  or  to  the 
prejudice  of  the  other.  (Matter  of 
Odell,  1  Connoly,  97.)  As  to  neces- 
sity of  repairs  and  the  reasonableness 
of  the  sum  expended,  see  Hancox  v. 
Meieker,  95  N.  Y.  528;  Matter  of 
Smith,  1  Misc.  269;  22  N.  Y.  Supp. 
1067.  As  to  when  tax  accrues,  in  tne 
city  of  New  York,  so  as  to  become  a. 
debt  due  at  decedent's  death,  see 
Matter  of  Hoffman,  42  Misc.  90;  85 
N.  Y.  Supp.  1082. 

68  Ckimwell  v.  Deck,  2  Eedf .  87.  An 
administrator  collected  rents  of  real 
estate,  charged  himself  with  them, 
and  paid  them  to  the  widow  of  the 
intestate,  with  knowledge  of  all  the 
facts  of  the  case, —  Held,  that  the 
payments  must  be  regarded  as  volun- 
tary, and  that  he  could  not  recover 
them  back.  (Laney  v.  Laney,  47  St. 
Rep.  99;  19  N.  Y.  Supp.  518.)  But 
in  Matter  of  Rolph  (29  St.  Rep.  64; 
9   N.   Y.   Supp.   293),  a  widow,   with 
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sons,  executors  and  trustees  who  are  in  the  possession  and  control 
of  the  premises,  owe  the  same  duty  as  an  owner,  to  keep  them  in  a 
reasonable  state  of  repair,  and  are  personally  liable  to  strangers 
lawfully  on  the  premises,  as  well  as  to  the  tenants,  for  damages 
caused  by  neglect  of  this  obligation.^® 

§  615.  Taxes  and  municipal  assessments Taxes  and  assessments 

laid  or  accruing  subsequent  to  the  decedent's  death,  where  the 
land  vests  in  the  heir  or  devisee,  belong  to  him  to  pay,  and  not 
to  the  executor  or  administrator.®"  But  where,  under  a  devise  to 
the  executors  in  trust,  a  duty  is  imposed  upon  them  to  pay  taxes, 
they  are  bound  to  do  so,  and,  neglecting  this  duty,  they  are  per- 
sonally chargeable  with  the  amount  of  interest  paid  for  default 
on  taxes,  where  it  appears  that  sufficient  funds  of  the  estate  were 
in  hand  to  discharge  the  same  without  penalty.®^  Questions  fre- 
quently arise  between  the  personal  and  real  representative  as  to 
their  respective  obligations  to  discharge  taxes  and  other  liens  on 
the  decedent's  real  property.  A  devise  to  one  for  life,  or  for  a 
term  of  years,  imposes  on  the  devisee  the  duty  to  keep  down  all 
incidental  charges  upon  the  land,  which  accrue  during  the  con- 
tinuance of  his  estate,  such  as  repairs,  taxes,  and  the  like  f^  unless 

young  children  of  whom  she  was  gen-  Misc.  56;  76  N.  Y.  Supp.  961;  Mat- 
eval  guardian,  paid  off,  as  adminis-  ler  of  Mansfield,  10  Misc.  296;  31  N. 
tratrix,  the  mortgage  on  her  hus-  Y.  Supp.  684.  Though  after  the  lapse 
band's  farm,  and  completed  the  nee-  of  a  long  time,  e.  g.,  twenty  years, 
essary  repairs  thereon  and  paid  the  it  will  be  presumed  that  an  admin- 
taxes  and  insurance.  Held,  that  she  istrator,  in  paying  the  taxes,  did  so 
should  be  credited  with  such  pay-  at  the  request  of  the  heirs, 
ments.  Where  the  real  estate  was  (Broome  v.  Van  Hook,  1  Redf.  444.) 
devised  to  others,  but  the  executor  61  Tickel  v.  Quinn,  1  Dem.  425.  To 
was  authorized  to  sell  any  part  of  it  justify  the  payment  of  interest  on 
to  pay  debts  and  funeral  expenses, —  taxes,  the  burden  of  proof  lies  upon 
Held,  that  he  was  to  be  allowed  for  the  executors  to  show  that  there  were 
taxes  paid  by  him  as  being  a  lien  on  not  enough  funds  of  the  estate  to  pay 
the  estate,  but  not  for  repairs  made  the  taxes  at  the  time  they  were  due, 
after  the  death  of  the  testatrix,  otherwise  the  payment  of  interest 
(Matter  of  Perry,  5   Misc.   149.)  will  be  disallowed.     (Matter  of  Quin, 

59  Keating    v.    Stevenson,    21    App.  1     Connoly,    382.)       See    Ksbrow    v. 

Div.  604;  47  N.  Y.  Supp.  847;  Gillick  Disbrow,  46  App.  Div.  Ill;   61  N.  Y. 

V.   Jackson,   40   Misc.   627;    83   N.   Y.  Supp.   614;   aff'd,  167  N.  Y.  606. 
Supp.    29;     Moniot     v.    Jackson,    40        62  Matter    of    Braunsdorf,    2    App 

Misc.   197;    81   N.  Y.   Supp.  688,  and  Div.  73;  Matter  of  Shipman,  82  Hun, 

cases   cited;    Donohue  v.   Kendall,  50  108;   31   N.  Y.  Supp.  571;   Wilcox  v! 

N.   Y.   Super.   386;    Norling   v.  Allee,  Quinby,  73  Hun,  524;  26  N.  Y    Supp' 

31   St.  Rep.  412.  114;   Matter  of  Corbin,  101  App.  Div. 

eoCornwell    v.    Deck,    2    Redf.    87;  25.     Testamentary  trustees,   required 

Matter    of    Selleck,    111    N.    Y.    284;  by  order  of  the  building  department 

Matter  of  Benedict,  15  St.  Rep.  746;  of  a  city  to  repair  foundation  walls 

Matter  of  Turfler,  24  N.  Y.  Supp.  91;  and  put  in  fire-escapes,  may,  as  the 

Matter  of  Spears,  89  Hun,  49;   35  N.  same  are  compulsory,  properly  charge 

Y.  Supp.  35';  Matter  of  Sworthout,  38  the  expenses  thereof  to  the  corpus  of 
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the  language  of  the  will  makes  it  clear  that  the  testator  intended 
to  charge  the  same  upon  the  general  estate.''^  But  municipal  as- 
sessments for  permanent  improvements  should  be  apportioned 
between  the  life  tenant  and  remainderman.**  Taxes  which  accrue 
subsequent  to  the  termination  of  such  an  estate  are  chargeable  on 
the  general  estate.^^  On  the  same  principle,  personal  property 
specifically  bequeathed, —  as  where  a  specified  sum  was  directed 
to  be  invested  by  the  executor,  the  income  or  interest  to  be  paid  to 
a  legatee  for  life, —  that  particular  property  or  fund,  and  not  the 
general  estate,  must  bear  the  burden  of  taxes  imposed  upon  it, 
unless  a  contrary  intention  is  manifested  in  the  will.**     This  is 


the  trust  estate.  But  alterations 
and  improvements  to  real  estate,  not 
compulsory,  but  made  to  enhance  the 
rental  value  of  the  property,  should 
he  charged  to  the  life  tenants  who 
receive  the  benefit,  and  not  to  the 
corpus  of  the  estate.  "  Those  who 
receive  the  benefit  must  pay  the 
cost."  (Matter  of  Parr,  45  Misc.  564; 
92  N.  Y.  Supp.  990;  aff'd,  113  App. 
Div.  921.)  Disbursements  from  capi- 
tal in  discharging  taxes  and  defray- 
ing other  expenses  which  should  have 
been  paid  out  of  income,  when  the 
income  on  hand  was  insufficient, 
should  be  made  good  out  of  income 
subsequently  collected.  (Matter  of 
Hurlbut,  51  Misc.  263.)  As  to  ap- 
portionment of  transfer  taxes,  see 
Matter  of  Tracy,  179  N.  Y.  501 ;  Mat- 
ter of  Hoyt,  44  Misc.  76;  §  715,  post. 
As  to  right  of  the  representative  to  re- 
imbursement from  heirs  for  taxes 
and  interest  paid,  see  Matter  of 
Sworthout,  38  Misa  56;  76  N.  Y. 
Supp.  961;  Hughes  v.  Golden,  44  Misc. 
128 

63  Matter  of  Tracy,  179  N.  Y.  501. 
In  that  case  the  testator  directed  his 
executors  to  pay  all  taxes  assessed 
upon  a  dwelling-house  devised  to  his 
daughter  for  life,  and  to  keep  the 
premises  in  repair  and  pay  the  insur- 
ance thereon  from  his  estate.  There 
was  no  language  indicating  that 
such  charges  should  be  paid  from  in- 
come; held,  that  they  were  properly 
chargeable  to  the  residuary  estate. 

04  Chamberlain  v.  Gleason,  163  N. 
Y.  214;  Stevens  v.  Melcher,  152  id. 
551.  Compare  Pcltz  v.  Learned,  70 
App.  Div.  312;  75  N.  Y.  Supp.  104. 

65  Bidwell  V.  Greenahield,  2  Abb.  N. 
C.  427;  Matter  of  Noyes,  3  Dem.  369; 
Matter  of  Gillespie,  18  Abb.  N.  C.  41; 
Smith  V.  Cornell,  111  N.  Y.  554.     A 


declaration  in  the  will  that  the  land 
was  devised  to  the  widow  for  life,  as 
a  home  for  herself  and  children,  does 
not  change  the  character  of  the  hold- 
ing so  as  to  relieve  her  from  the  bur- 
den of  paying  the  taxes.  (Deraismes 
V.  Deraismes,  72  N.  Y.  154.)  Com- 
pare ClarKe  v.  Clarke,  145'  id.  476; 
65  St.  Rep.  401.  The  testator  devised 
a  farm,  upon  which  there  was  u  mort- 
gage, to  his  executors  and  trustees, 
and  directed  them  to  pay  the  rents  to 
one  whom  they  allowed  to  occupy  it 
instead.  Held,  that  the  taxes,  charges, 
and  interest  on  the  mortgage  should 
have  been  paid  by  the  occupant  and 
should  not  be  allowed,  in  the  exec- 
utor's accounts,  as  a  charge  against 
the  estate.  (Bates  v.  Underbill,  3 
Eedf.  365.)  But  where  unimproved 
real  estate,  which  has  a  prospective 
value,  is  carried  by  trustees  for  the 
benefit  of  the  remaindermen,  the  an- 
nual taxes  thereon  are  chargeable  to 
principal  and  not  to  income,  (jlat- 
ter  of  Martens,  16  Misc.  245;  39  N. 
Y.  Supp.  189.)  A  payment  of  ex- 
penses of  real  property,  if  made  on 
the  order  of  one  of  the  heirs,  who  is 
also  one  of  the  next  of  kin,  may  be 
treated  as  a  payment  to  such  person 
as  one  of  ttie  next  of  kin.  (Banks  v. 
Taylor,  10  Abb,  Pr.  199.)  To  the 
same  effect,  Matter  of  Higgenbotham, 
51  Misc.  158. 

66  Wells  V.  Knight,  5  Hun,  50. 
Where  such  fund  has  never  been  sepa- 
rated from  the  general  estate  and 
separately  invested,  the  legatee  is  en- 
titled to  the  entire  interest  upon  the 
same,  and  cannot  be  compelled  to  con- 
tribute toward  the  payment  of  the 
taxes  assessed  upon  the  general  es- 
tate, (lb.)  See  Matter  of  William- 
son, 1  Connoly,  139. 
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the  rule  not  only  as  between  the  real  and  the  personal  represen- 
tatives, but  as  between  the  latter  and  the  creditors  of  the  decedent ; 
so  that  where  the  executor  and  trustee,  instead  of  applying  the 
money  in  his  hands  to  the  payment  of  decedent's  debts,  used  it  in 
making  repairs,  and  paying  interest  on  mortgages,  equity  will 
charge  the  lands  with  the  amount  so  paid,  in  favor  of  the  cred- 
itors.®'^ Where  a  tax  upon  the  personal  property  in  the  hands  of 
the  representative  has  'been  imposed  according  to  law,  and  notice 
thereof  has  been  given,  he  becomes  personally  liable  therefor,  and 
is  not  relieved  because  he  subsequently  distributes  the  estate.^^ 

§  616.  Insurance —  It  is  competent,  even  for  an  administrator, 
to  insure  the  real,  as  well  as  the  personal,  property,  where  he  has 
trust  authority  over  it,  or  has  reason  to  believe  that  the  estate 
is  insolvent  f^  and  he  may  become  chargeable  for  neglect  to  insure, 
■where  the  house  is  destroyed  by  fire.™ 

§  617.  Foreclosing  mortgages  and  buying  in  property As  to 

keeping  down  interest  on  mortgages  or  other  incumbrances  upon 
the  property,  it  is  culpable  negligence  for  the  executor  or  trustee 
to  fail  to  do  so,  when  he  has  funds  on  hand  sufficient  for  that 
purpose.  The  representative  has  a  right,  and  it  may  be  his  duty, 
in  the  foreclosure  of  a  mortgage  belonging  to  the  estate,  to  bid 
in  the  premises,  on  the  sale  thereof,  and  he  may  take  a  deed  there- 
for in  his  own  name,  individually.  The  premises  thus  purchased 
are  to  be  regarded  as  personal  property  of  the  estate,  and  it  is 
the  duty  of  the  representative  to  convert  them  into  money,  to 
be  accounted  for  by  him  as  part  of  such  estate.''^  He  is,  there- 
fore, authorized  to  enter  into  a  contract  for  the  sale  thereof,  and 
the  vendee  can  be  compelled  to  perform.''^  There  is,  however,  no 
absolute  obligation  resting  on  an  executor  to  buy  in  the  equity 
of  redemption  at  such  a  foreclosure  sale.''*    It  rests  with  him  to 

67  Ferris   v.   Van   Vechten,    9   Hun,  brow,  46  App.  Div.  Ul ;  61  N.  Y.  Supp. 

12;   rev'd  on  another  point,  73  N.  Y.  614;  atf'd,  167  N.  Y.  606. 

113;  Hughes  v.  Golden,  44  Misc.  128.  TO  See  Tickel  v.  Quinn,  1  Dem.  425, 

See  Matter  of  Sworthout,  38  Misc.  56;  431. 

76  N.  Y.  Supp.  961.  71  Matter  of  Butler,  1  Connoly,  58; 

esaty   of  New   York  v.   Goss,   124  honkers    Sav.    Bank    v.    Kinsley,    78 

App    Div    680  Hun,  186;   28  N.  Y.  Supp.  925;  Hine 

09  Herkimer 'v.  Eice,  27  N.  Y.  163.  ^„,^'''''  ^^^  ^PP"  -^^^^  ^^S-    See  §  530, 

See  Lee  v.  Adsit    37   id    78;   Clinton  72  Valentine  v.  Balden,  20  Hun,  537. 

V.  Hope  Ins.  Co.,  51  Barb.  653;  Corn-  gee  Cook  v.  Ryan,  29  id.  249;   Qark 

well  V.  Deck,  2  Redf.  87;   Matter  of  v.  Clark,  8  Paige,  152,  and  §  523,  ante. 

Smith,  1  Misc.  269;   Disbrow  v.  Dis-  73  Matter  of  Kick,  11  St.  Rep.  688. 
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exercise  a  sound  judgment  whether  or  not  that  course  is  neces- 
sary to  prevent  loss  to  the  estate.  If  it  is  shown  that  it  was  not 
for  the  benefit  of  the  estate  to  bid  in  the  property,  as  where  the 
price  bid  by  a  third  party  was  a  full  and  fair  price,  the  executor 
will  not  be  allowed  to  charge  the  estate  with  the  auctioneer's  fees, 
on  his  bidding  in  the  property.''*  But  a  purchase  by  the  repre- 
sentative, either  directly  or  indirectly,  for  his  own  benefit  is  con- 
structively fraudulent,  and  he  assumes  the  burden  of  showing  not 
only  his  good  faith  but  the  payment  of  full  consideration.'^®  In 
regard  to  purchases  of  property  by  the  representative  at  an  auction 
in  a  proceeding  to  sell  real  estate  to  pay  debts,  etc.,  the  statute 
declares  such  purchase  to  be  absolutely  void.''® 

§  618.  Depositing  funds  in  bank. —  In  respect  to  moneys  tem- 
porarily in  hand,  it  is  the  duty  of  the  executor  or  administrator  to 
deposit  them  with  some  solvent  bank  or  banking  institution  for 
safe-keeping,  in  order  that  they  may  be  paid  over  promptly  to 
the  person  entitled  by  law  to  receive  them.  If,  in  the  exercise 
of  ordinary  care,  an  executor,  administrator,  or  other  trustee,  de- 
posits funds  with  a  banker  of  good  credit,  who  becomes  bankrupt, 
he  is  not  responsible.^^    He  is  only  responsible  for  good  faith  and 

7*  Matter  of  Quin,   1  Connoly,  382.  the  trustees.     (Matter  of  Marshall,  43 

See  note  on  executors,  guardians,  etc.,  Misc.  238.)     S.  p.,  Meldon  v.  Devlin,  31 

buying  in,  17  Abb.  N.  C.  429.  When  a  App.  Div.   146;    aflf'd,  167  N.  Y.  573. 

trustee,  who  has  invested  in  a  mort-  Compare  Patterson  v.  Vivian,  63  Misc. 

gage  on  a  realty,  has  been  compelled  389. 

to  buy  in  the  property  on  foreclosure  TS  Terwilliger   v.   Brown,   44   N.   Y. 

and  is  unable  to  sell  it,  the  cost  of  237;    Carpenter   v.   Carpenter,   35   St. 

carrying  the  property,  together  vi^ith  Rep.   512;    12  N.   Y.   Supp.    189.     See 

the  legal  expenses  incurred,  should  be  Mann  v.  Benedict,  47  App.  Div.  173; 

charged  to  the  principal  of  the  trust,  62  N.  Y.  Supp.  259;  La  Forge  v.  La- 

and  not  be  deducted  from  the  income  tourette,  129  App.  Div.  44V. 

of   the   life   beneficiary.      (Matter   of  78  Co.  Civ.  Proc,  §  2774 ;  Terwilliger 

Pitney,  113  App.  Div.  845;   90  N.  Y.  v.  Brown,  supra. 

Supp.  588;  186N.  Y.  540.)  To  the  same  77  Sheerin  v.  Public  Adm'r,  2  Redf. 
eifect.  Matter  of  Menzie,  54  Misc.  188 ;  421.  On  the  question  whether  the  ad- 
Patterson  V.  Vivian,  63  Misc.  3S9.  ministrator  was  negligent  in  leaving 
But  where  trustees  invest  part  of  the  testator's  deposit  in  a  savings  bank 
estate  in  mortgagee  upon  unimproved  after  the  bank  had  suffered  from  "  a 
property,  afterward  foreclose,  buy  in  run,"  until  it  finally  became  insolvent, 
to  protect  the  estate  from  loss,  carry  testimony  of  witnesses,  as  to  distrust 
the  property  for  many  years,  paying  expressed  by  depositors  and  others,  is 
the  cost  of  foreclosure,  taxes,  etc.,  out  not  sufficient  to  establish  such  general 
of  principal,  and  then  sell  at  a  profit,  reputation  for  unsoundness,  as  to  raise 
the  proceeds  of  sale  must,  as  between  a  presumption  of  knowledge  of  its  un- 
life  tenants  and  remaindermen,  be  ap-  sound  condition  on  the  part  of  the  ad- 
portioned  according  to  the  ratio  which  ministrator,  where  all  the  witnesses 
the  aggregate  principal  put  into  the  who  knew  of  its  reputation  and  course 
foreclosed  property  bears  to  the  in-  of  business  testify  that  they  had  con- 
come  invested  therein,  calculating  the  fidence  in  it  up  to  the  time  of  its 
interest  to  the  date  of  the  sale  by  failure.     (lb.) 
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reasonable  diligence  in  that  regard/^  But  where  there  are  no 
such  recurring  demands  upon  the  trustee  as  require  the  money  to 
be  continued  on  deposit  for  the  purpose  of  meeting  them,  but  are 
left  with  the  bank  as  an  investment  of  the  fund,  which  he  sup- 
posed himself  authorized  to  make,  he  is  liable  for  the  loss  of  the 
money  by  the  failure  of  the  bank.''*  We  think  the  rule  may  be 
stated  to  be  that  an  executor,  administrator,  or  other  trustee  is 
bound  to  deposit  the  trust  fund  safely,  apart  from  his  own  funds, 
and  if  he  mixes  it  with  his  private  account  in  bank,  he  is  respon- 
sible absolutely  for  it.*°  But  if  he  keeps  it  separate,  in  a  bank 
of  good  repute,  he  is  not  liable  in  case  of  the  bank's  failure ;  pro- 
vided always,  that  the  deposit  is  placed  to  the  credit  of  the  estate 
or  trust,  or  is  so  distinguished  on  the  'books  of  the  bank  as  to 
indicate,  in  some  way,  that  it  is  not  his  own,  but  trust  money.®^ 


78  People  V.  Faulkner,  107  N.  Y. 
477.  This  was  the  case  of  a  surro- 
gate depositing  with  a  private  banker, 
in  good  standing  and  credit,  surplus 
moneys  received  by  him  on  a  fore- 
closure of  a  inortgage  on  an  intes- 
tate's land.  Held,  that  no  negligence 
being  shown,  the  sureties  on  his 
official  bond  were  not  liable  for  a  loss 
by  the  failure  of  the  banker.  In  Mat- 
ter of  Scudder  (21  Misc.  179;  47  N. 
Y.  Supp.  101),  the  funds  of  the  estate 
were  withdrawn  from  a  bank  svhere 
they  had  drawn  2  per  cent,  interest, 
and  deposited  by  the  executor  in  a 
bank  of  which  he  was  cashier.  It  ap- 
pearing that  he  did  not  realize  any 
profit  thereby,  he  was  charged  with 
the  loss  resulting  from  the  failure  of 
the  bank  and  with  only  2  per  cent, 
interest  from  the  time  of  the  deposit. 
In  Harlow  v.  Mills  (58  Hun,  391;  34 
St.  Rep.  776;  aff'd,  128  N.  Y.  650), 
an  administrator,  who  had  been  dis- 
charged of  his  trust,  received  the  pro- 
ceeds of  property  of  the  estate  sold 
thereafter.  Held,  he  was  personally 
responsible  for  the  money  when  de- 
posited in  a  bank  which  subsequently 
failed. 

79  Matter  of  Knight,  21  Abb.  N.  C. 
388.  In  that  case,  the  fund  iiad  re- 
mained on  deposit  for  two  years,  less 
two  months,  prior  to  the  bank's  fail- 
ure. It  is  no  defense,  in  such  »,  case, 
that  the  will  declared  that  the  exec- 
utors should  not  be  responsible  for  the 
unavoidable  loss  of  any  property  or 
money  by  reason  of  the  insolvency  of 
any  bank,  inasmuch  as  this  was  not 


an  unavoidable  loss;  nor  is  it  material 
that  the  deposit  was  originally  made 
by  the  executor  to  whom  he  succeeded 
as  trustee.  In  Matter  of  Maxwell  (1 
Connoly,  230),  the  trustee  permitted, 
with  the  assent  of  the  parties  in  in- 
terest, so  far  as  the  same  could  be 
given,  a  large  part  of  the  assets  to 
remain  on  deposit  at  interest  in  a 
bank,  after  trying  unsuccessfully  to 
invest  the  same  on  bond  and  mort- 
gage. The  trustee  was  also  one  of  the 
directors  of  the  bank,  but  it  did  not 
appear  that  he  had  any  reason  uo  be- 
lieve the  bank  otherwise  than  solvent. 
He  kept  his  firm  account  also  in  that 
bank,  and  business  men  of  good  re- 
pute, directors  of  the  bank,  had  large 
sums  of  money  on  deposit  therein  and' 
believed  it  to  be  solvent.  The  bank 
failed,  the  cause  of  the  failure,  or  the 
condition  of  the  bank  prior  thereto, 
not  appearing,  except  that  the  cashier 
absconded  at  the  end  of  the  day  before 
the  failure.  Held,  that  the  trustee 
was  not  liable  for  the  loss  arising 
from  the  failure  of  the  bank. 

80  Case  V.  Abeel,  1  Paige,  393;  Kil- 
lett  V.  Rathbun,  4  id.  102;  Matter  of 
Crosby,  46  St.  Rep.  442. 

81  This  is  the  rule  with  respect  to 
the  liability  of  an  attorney  for  negli- 
gence in  keeping  his  client's  money. 
(2  Shearman  &  Redfield  on  ISTeg., 
§  575.)  On  a  collation  of  cases,  Judge 
Woerner  (Law  of  Adm'n,  §  336) 
states  the  rule  to  be  that  "if  the 
trustee  deposited  money  in  bank,  to- 
gether with  money  of  his  own,  so  that 
he    may    draw    against    the    common 
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If  the  deposit  be  made  under  an  agreement  that  it  shall  remain 
for  a  time,  thus  rendering  the  transaction  a  loan  and  not  a  deposit, 
or,  if  a  deposit,  originally  made  with  prudence,  is  continued  for 
such  an  unreasonable  length  of  time  as  to  involve  a  breach  of  duty, 
the  representative  is  responsible  for  loss  arising  from  the  insol- 
vency of  the  bank.^^ 

§  619.  Duty  to  place  temporary  funds  at  interest. —  Pending  the 
period  preliminary  to  final  distribution  among  the  next  of  kin,  or 
among  the  legatees,  as  the  case  may  be,  it  is  commonly  necessary 
for  the  representative  to  keep  considerable  sums  on  hand  —  how 
much  and  for  how  long  a  time  must  depend  upon  the  circum- 
stances of  the  particular  estate.  The  statute  does  not  enjoin  upon 
executors  and  administrators,  as  it  does  upon  temporary  adminis- 
trators,*^ the  diity  of  depositing  the  funds  of  the  estate  with  a 
trust  company  or  other  depositary — with  a  view,  in  part,  that 
interest  may  be  earned;  and  on  the  other  hand,  it  cannot  be  said 
that,  in  respect  to  the  temporary  placing  of  funds,  the  represen- 
tative can  take  the  time  allowed  to  an  executor  or  trustee  to  make 
a  permanent  investment,  under  the  directions  of  the  will.  The 
rule  is,  that  during  the  period  of  getting  in  the  estate,  paying 
the  debts,  etc.,  preliminary  to  final  distribution  or  a  permanent 
investment,  under  the  will,  whether  the  period  be  long  or  short, 
the  representative  is  held  to  the  same  degree  of  care  which  a  man 
of  ordinary  prudence  would  exercise,  under  the  same  circum- 
stances, with  respect  to  placing  his  own  money  so  that  it  might 
earn  interest.  If  the  court  can  determine  that,  under  the  circum- 
stances of  the  particular  case,  it  was  a  breach  of  duty  for  the 
representative  to  let  the  money  lie  idle,  he  may  be  charged,  on  his 
accounting,  for  the   amount  of  interest  which,   with  reasonable 

fxmd  in  his  own  name,  or  in  any  83  The  duty  of  a  temporary  admin- 
manner  mingle  it  with  his  own,  this  istrator  to  deposit  the  fimd  with  a 
amounts  to  a  conversion  of  the  estate's  trust  company  is  declared  by  statute 
money  to  his  own  use.  The  loss  of  (see  §  419,  ante) ;  and  where  he  fails 
the  fund  by  the  failure  of  the  bank  or  to  do  so,  he  is  chargeable  with  only  so 
otherwise  must  be  borne  by  Jiim,  even  much  interest  as  would  have  been  re- 
if  he  had  no  other  funds  in  such  bank,  ceived  from  the  deposit  if  it  had  been 
and  informed  the  officers  at  the  time,  made  with  a  trust  company,  it  not 
that  the  funds  were  held  in  trust,  and  appearing  that  he  had  used  the  money 
although  deposited  with  the  intention  or  had  derived  any  profit  from  the 
to  keep  them  there  to  repay  the  deposit  of  it  in  his  own  bank.  (Liver- 
amount  of  the  trust  funds  used  by  more  v.  Wortman,  25  Hun,  341 ;  Har- 
him."  See  Matter  of  Barnes,  140  N.  rington  v.  Libby,  6  Daly,  259;  Haskin 
y.  468;  55  St.  Rep.  790.  v.  Teller,  3  Redf.  316.) 
82  Baskin  v.  Baskin,  4  Lans.  90. 
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diligence,  lie  might  have  received.^*  If  distribution  is  tinreason- 
ahly  delayed,  he  is  chargeable  with  interest  on  the  fund,  the  same 
as  an  executor  or  trustee  would  be  for  an  unreasonable  delay  in 
making  a  permanent  investment  under  the  will.  The  reasonable- 
ness of  the  delay  depends,  of  course,  upon  the  circumstances  of  the 
particular  case.  He  may  keep  in  hand  such  sums  as  the  distrib- 
utees may  call  for  at  any  time ;  if  kept  ready  to  be  paid  over,  on 
demand,  a  delay  of  demand  is  no  ground  for  charging  interest.^' 
It  has  been  very  generally  held  that,  during  the  first  year  (though 
this  will  depend  upon  circumstances),  the  representative  will  not 
be  charged  with  interest,  provided  he  has  kept  the  trust  funds 
separate,  not  mixed  with  his  private  funds,  and  not  employed  by 
him  for  his  own  advantage,  or  to  enhance  his  credit.^^  If  a  delay 
occurs  by  reason  of  the  pendency  of  a  suit  against  him  for  an 
account  and  distribution,  the  representative  should  ask  leave  to 
pay  the  balance  into  court,  or  to  invest  it  under  direction  of  the 
court.^^ 


84  Shuttleworth  v.  Winter,  55  N.  Y. 
625;  Schiefifelin  v.  Stewart,  1  Johns. 
Ch.  620;  De  Peyster  v.  Clarkson,  2 
Wend.  78;  Roosevelt  v.  Roosevelt,  5 
Redf.  264;  Matter  of  Childs,  5  Misc. 
560;  26  N.  Y.  Supp.  721.  Where  he 
draws  the  chief  part  of  an  estate  from 
a  trust  company  through  fear  of  an 
attachment,  and  it  lies  idle  for  about 
a  year,  the  administrator  is  charge- 
able with  interest  thereon.  (Matter 
of  Bradley,  1  Connoly,  106.)  In  Mat- 
ter of  Mapes  (5  Dem.  446),  an  ad- 
ministrator who  permitted  $29,000  to 
remain  uninvested  for  more  than  a, 
year  after  the  administration  was 
substantially  wound  up,  was  charged 
with  1%  per  cent,  interest.  See  Mat- 
ter of  Woodworth,  5  Dem.  156.  An 
executor  who  kept  the  assets  for  a 
year  in  a  bank  of  which  he  was  presi- 
dent, was  charged  with  interest 
thereon  at  the  rate  the  bank  allowed 
on  time  deposits.  (Matter  of  Bab- 
cock,  29  St.  Rep.  947;  9  N.  Y.  Supp. 
554.)  See  Matter  of  Scudder,  21 
Misc.  179;  47  N.  Y.  Supp.  101;  Mat- 
ter of  Sudds,  32  Misc.  182;  66  N.  Y. 
Supp.  231;  Matter  of  Sexton,  61  Misc. 
569.  But  where  the  bank  in  which 
the  funds  were  deposited  refused, 
three  months  before  the  accounting, 
to  continue  to  pay  interest,  the  mere 
failure  of  the  executor  to  invest  the 
fund  in  the  meantime  does  not  make 


him  chargeable  with  interest.  (Mat' 
ter  of  Clark,  16  Misc.  405;  39  N.  Y 
Supp.  722.) 

«5Jacot  V.  Emmett,  11  Paige,  142 
Burtis  V.  Dodge,  1  Barb.  Ch.  77 ;  Hsis 
ler  V.  Hasler,  1  Bradf.  248;  Price  v 
Holman,  135  N.  Y.  124;  48  St.  Rep, 
381. 

ssOgilvie  v.  Ogilvie,  1  Bradf.  356 
Minuse  v.  Cox,  5  Johns.  Ch.  441 ;  Coll 
yer  v.  Collyer,  6  St.  Rep.  693;  Matter 
of  Black,  6  Dem.  331.  An  executor 
closed  an  estate  with  reasonable  dili- 
gence, and  accounted  for  all  the  in- 
terest received.  There  was  no  evi- 
dence of  fraud,  or  that  he  used  the 
money  for  his  own  purposes.  Held, 
that  he  could  not  be  charged  with 
any  more  interest,  where  there  was 
no  evidence  that  he  could  have  in- 
vested the  money  to  better  advan- 
tage. (Matter  of  Woodbury,  40  Misc. 
143,  81  N.  Y.  Supp.  503.)  To  the 
same  eifect.  Matter  of  Wiley,  98  App. 
Div.  93. 

ST  Hosack  V.  Rogers,  9  Paige,  461 ; 
Lockhart  v.  Public  Adm'r,  4  Bradf. 
21.  If  it  appears  that  the  executor 
has  been  unable  to  find  real  estate 
securities,  he  is  justified  in  keeping 
the  funds  in  a  savings  bank.  (Lansing 
V.  Lansing,  45  Barb.  182.)  See  Mat- 
ter of  Howard,  3  Misc.  170;  23  N.  Y. 
Supp.  836;  Matter  of  Wiley,  98  App. 
Div.  93. 
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§  620.  Liability  for  personal  use  of  funds Outside  of  the  ques- 
tion of  the  representative's  liability  to  pay  the  interest,  which  he 
might  have  earned,  with  reasonable  diligence,  is  his  absolute  lia- 
bility to  pay  full  legal  interest,  where  he  mingles  the  trust  funds 
with  his  own,  or  where  he  employs  them  in  his  business  or  other- 
wise for  his  own  purposes.  In  such  a  case  he  may  be  charged 
with  the  full  legal  rate  of  interest,  or  with  the  actual  profits 
resulting  from  such  use.**  On  this  principle,  a  representative  can- 
not anticipate  the  adjustment  of  his  commissions,  on  the  final 
settlement  of  his  accounts ;  by  appropriating  any  part  of  the  assets 
to  their  payment  before  that  time,  he  becomes  chargeable  with 
interest  on  the  amount,  from  the  date  of  the  withdrawal  to  the 
date  of  the  decree.**    So,  an  administrator  who  uses  the  intestate's 


88  Matter  of  Myers,  131  N".  Y.  409; 
Reynolds  v.  Sisson,  78  Hun,  595;  29 
N.  Y.  Supp.  492;  Matter  of  Goet- 
sehius,  2  Misc.  278;  23  N.  Y.  Supp. 
975.  See  Matter  of  Stanton,  41  Misc. 
278;  84  N.  Y.  Supp.  46;  Matter  of 
Hayes,  40  Misc.  500;  82  N.  Y.  Supp. 
792.  The  employment  of  trusit  funds 
"  in  trade,  or  as  loans  to  persona  en- 
gaged in  such  business,  or  in  the 
prosecution  of  mercantile,  commercial, 
or  manufacturing  enterprises  or  specu- 
lative adventures,  has  been  uniformly 
condemned  as  illegal  and  as  consti- 
tuting a  devastavit  of  the  estate  " 
(per  Ruger,  C.  J.,  Deobold  v.  Opper- 
mann.  111  N.  Y.  5'38).  (Manning  v. 
Manning,  1  Johns.  Ch.  527;  Matter  of 
Prescott,  1  Tuck.  430;  Matter  of 
Hood,  id.  396;  Matter  of  Richardson, 
2  Misc.  288;  Matter  of  Thorp,  31  id. 
581;  65  N.  Y.  Supp.  575.)  In  the  last 
case,  the  funds  were  deposited  in  a 
private  bank  owned  by  the  represen- 
■  tative.  But  where  it  appears  that  i 
the  funds,  deposited  in  a  national 
bank  of  which  the  trustee  was  chief 
owner,  had  brought  no  revenue  to  the 
bank,  nor  profit  to  the  trustee,  and 
that  there  was  no  time  when  the 
funds  were  not  on  hand  for  payment 
to  those  entitled,  no  interest  will  be 
charged.  (Matter  of  Sexton,  61  Misc. 
569.)  Where  an  executor  and  his 
testator  were,  prior  to  the  death  of 
the  latter,  copartners,  and  the  former, 
v/ithout  separating  the  interest  of  the 
latter  in  the  firm  property  and  assets, 
continued  to  employ  and  use  the  same 
in  the  business,  he  is  properly  charge- 
able, upon  final  settlement,  with  com- 
pound interest  upon  the  value  of  the 


testator's  share.  (Hannahs  v.  Han- 
nahs, 68  JSi.  y.  610.)  See  Matter  of 
Mitchell,  36  App.  Div.  542;  55  N.  Y. 
Supp.  725;  aflf'd,  161  N.  Y.  654;  Mat- 
ter of  Nesmith,  71  Hun,  139;  24  N. 
Y.  Supp.  527;  aflf'd,  140  N.  Y.  609; 
Matter  of  U.  S.  Mtge.  &  Trust  Co., 
114  App.  Div.  532.  In  Garniss  v. 
Gardiner  (1  Edw.  128],  it  was  held, 
that  where  an  administrator  caused 
stock  of  the  testator  to  be  trans- 
ferred to  his  own  name,  and  received 
and  mingled  the  dividends  with  his 
own  money,  he  should  be  charged 
with  the  dividends  as  they  were  re- 
ceived, and  with  interest  on  each 
from  the  time  of  its  reception,  and  in 
case  of  any  sale  and  reinvestment, 
the  dividends  or  income  of  the  rein- 
vestment should  be  in  like  manner 
charged  with  interest.  A  trustee 
charged  with  6  per  cent,  interest  for 
using  the  fund  and  not  depositing  it 
in  a  trust  company  as  required  by 
.the  terms  of  the  trust,  may  neverthe- 
less be  credited  with  payments  to  the 
cestui  que  trust  though  made  as  in- 
come, which  was  not,  in  fact,  earned 
till  the  decree  of  the  surrogate  charg- 
ing the  trustee  with  interest  was 
granted.  (Matter  of  MuUer,  31  App. 
Div.  80;  52  N.  Y.  Supp.  5'65.)  Where 
an  executor  borrows  moneys  from  the 
estate,  and  repays  them,  he  is  charge- 
able with  5,  and  not  more  than  6  per 
cent,  interest.  (Matter  of  Downs,  39 
Misc.  621 ;  80  N.  Y.  Supp.  659.) 

89  Freeman    v.    Freeman,    4    Redf. 
211;     Whitney    v.    Phoenix,    id.    105 
Wheelwright  v.  Rhoades,  28  Hun,  57 
U.  S.  Trust  Co.  V.  Bixby,  2  Dem.  497 
67  How.  Pr.  390;   Matter  of  Herrick, 
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personal  property  from  the  time  of  his  death  to  the  date  of  the 
sale  of  such  property,  is  chargeable  with  the  reasonable  value  of 
its  use.^"  If  the  funds  of  the  estate  have  been  applied  by  the 
executor  in  payment  of  his  persoiial  obligation,  they  may  be  fol- 
lowed in  the  hands  of  any  person  affected  with  notice  of  the  ille- 
gality of  the  transaction.®^ 

§  621.  Making  and  realizing  on  permanent  investments. —  The 
case  of  a  trustee,  who  is  required  to  invest  a  fund,  at  the  time  or 
in  the  mode  in  which  the  will  or  the  law  itself  has  pointed  out,  is 
somewhat  different  from  that  of  a  representative,  pending  the 
ordinary  administration  of  the  estate.  The  liability  of  such  a 
trustee  to  pay  interest,  even  simple  interest,  does  not  arise  from 
the  mere  fact  that  he  deposited  the  trust  moneys  indiscriminately 
with  his  own;  nor  because  he  made  use  of  them  in  his  own  busi- 
ness; there  must  be  superadded  a  breach  of  trust,  a  neglect  or 
refusal  to  invest  the  fund  according  to  the  directions  of  the  trust- 
instrument  or  settled  rules  of  law.®*  "  If  he  is  guilty  of  fraud, 
or  of  mismanagement  of  the  trust  fund,  or  is  guilty  of  a  breach 
of  trust,  or  has  used  the  trust  funds  for  his  own  purposes,  and 
made  a  profit  therefrom,  he  may  be  compelled  to  pay  interest, 
and  in  extraordinary  cases  compound  interest,  so  as  to  place  the 

32   St.   Rep.   1032;   Matter  of  Gerow,  in  a  like  manner  credited.      (Stevens 

23  N.  Y.  Supp.  847.    An  executor  can-  v.  Melcher,  152  N.  Y.  551.) 
not  be  allowed,  on  his  accounting,  for        80  Matter  of  Saunders,  4  Misc.  28; 

commissions  paid  to  a  co-executor  be-  23   N.   Y.    Supp.   829.     In   that   ease, 

fore  their  judicial   allowance.      (Mat-  the  personal  estate  consisted,  in  part, 

ter  of  Butler,  1  Connoly,  58;  9  N.  Y.  of  thirty-six  dairy  cows,  one  ox  team, 

Supp.  641.)     See  §  1005,  post.   But  an  and  one  horse  team,  besides  various 

executor  or  administrator  who,  being  farming  tools  and  implements   which 

also    the   residuary    legatee,    in    good  the   administrator   used  to   a   greater 

faith  applies  to  his  own  use  the  as-  or  less  extent,  from  the  death  of  the 

sets   remaining  after   paying  legacies  intestate  to  the  sale  thereof,  and  had 

and  all  claims  presented  in  the  usual  the   avails  thereof   for  his  own  Indi- 

course,  cannot  be  held  accountable  ex-  vidual  benefit. 

cepit  for  the  actual  value  of  the  as-        91  Thus,  the  form  of  a  check  signed 

sets  or  be  charged  with  the  profits  of  by  the  executor,  and  delivered  in  pay- 

a,  business  into  which  he  puts  them,  ment  of  his  own  debt,  is  notice  to  the 

(Matter  of  Mullon,  145  N.  Y.  98;  64  payee  that  it   is  payable   from  trust 

St.   Rep.   551.)      Where   an   executrix  funds,  and  its  collection  by  him  ren- 

v/ho   Is   also    a   legatee   has   collected  ders  him  a  joint  tort  feasor  with  the 

various  sums  of  money  which  belong  executor    in    the    conversion    of    the 

to  the  estate  which  she  has  applied  to  amount     represented    by    the    check. 

her  own  use,  it  is  proper  on  an  ac-  Good     faith     will     not     relieve     him. 

counting  to  compute  interest  upon  the  (Squire  v.  Ordemann,  194  N.  Y.  394.) 
legacy  until  the  amount     collected  by        82  Rapalje    v.    Hall,    1    Sandf .    Ch. 

her  equals  the  interest,  and  then  to  399;  Jacot  v.  Emmett,  11  Paige,  142; 

credit    it    as    a    payment    upon    the  Matter  of  Barnes,  140  N.  Y.  468;   55' 

legacy  and  to  compute  interest  upon  St.  Rep.  790;  Matter  of  Nesmith,  140 

the  balance  until  another  payment  is  N.  Y.  609;  56  St.  Rep.  484. 
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cestui  que  trust  in  the  same  situation  as  if  tlie  trustee  had  faith- 
fully performed  his  proper  duty."  ®^  In  all  eases  where  the  ex- 
ecutor has  been  held  liable  for  interest  on  funds  in  his  hands,  one 
or  more  of  the  elements  or  facts  of  personal  use  of  the  funds, 
mingling  the  same  with  private  moneys,  unauthorized  investments, 
failure  to  follow  clear  and  specific  directions  as  to  the  disposition 
of  funds,  retention  of  the  funds  where  there  was  no  reasonable 
excuse  for  so  doing,  or  other  circumstances  showing  a  clear  case 
of  breach  of  trust,  are  present;  and  where  these  elements  are  all 
absent  the  executor  will  not  be  charged  interest  on  moneys  in  his 
hands.  Compound  interest  is  allowable  only  in  cases  of  gross  de- 
linquency or  intentional  violation  of  duty.®*  For  mere  neglect 
to  invest,  simple  interest  is  generally  imposed,®^  especially  where 
no  wrongful  intention  to  misappropriate  the  funds  is  shovm.®®  In 
ordinary  cases,  six  months  after  the  fund,  to  be  permanently  in- 
vested, is  ascertained,  has  been  regarded  as  ample  time  within 
which  to  find  a  satisfactory  investment.®'^    A  delay  of  more  than 


93  Per  Earl,  C.  J.,  Price  v.  Holman, 
135  N.  Y.  124. 

84  Ackerman  v.  Emott,  4  Barb.  626 ; 
Lansing  v.  Lansing,  45  id.  182;  1  Abb. 
Pr.  (N.  S.)  280;  Tucker  v.  McDer- 
mott,  2  Redf.  321.  See  Reynolds  v. 
Sisson,  78  Hun,  595;  29  N.  Y.  Supp. 
492.  In  Freeman  v.  Freeman  (4 
Redf.  211),  the  testator  gave  to  his 
executors  $4,000,  in  trust,  to  invest 
in  bond  and  mortgage  on  real  estate 
in  the  city  of  New  York,  or  its  vicin- 
ity, and  to  apply  the  income  thereof 
to  the  use  of  J.,  during  life.  The 
executors,  witli  J.'s  consent,  took  a 
m.ortgage  on  the  testator's  dwelling- 
house  in  New  Jersey,  which,  by  his 
will,  he  devised  to  his  daughter,  and 
directed  that  it  be  valued  at  $8,000. 
The  will  was  not  recorded  in  New 
Jersey,  and  the  interest  remained  in 
arrears  for  several  years.  Held,  that 
as  the  executors  had  acted  in  good 
faith,  they  were  not  chargeable  with 
compound  interest  on  the  amount  so 
invested;  that  the  defect  of  title, 
through  failure  to  record  the  will, 
could  be  remedied  by  a  subsequent 
record  of  the  same. 

95  Thorn  v.  Garner,  42  Hun,  507; 
citing  Clarkson  v.  De  Peyster,  Hopk. 
424,  427;  Hannahs  v.  Hannahs,  68  N. 
Y.  610;  Utica  Ins.  Co.  v.  Lynch,  11 
Paige,  520;  Barney  v.  Saunders,  16 
How.   (U.  S.)  535,  542;  Remington  v. 


Walker,  99  N.  Y.  626.  And  see  Mat- 
ter of  Butler,  1  Connoly,  58;  9  N.  Y. 
Supp.  641. 

96Wilmerding  v.  McKesson,  103  N. 
Y.  329;  Estate  of  Kennedy,  N.  Y.  Law 
J.,  March  20,  1890.  In  Matter  of 
Rutherford  (5  Dem.  499),  in  charg- 
ing a  trustee  for  loss  upon  a  loan  to  a 
CO- trustee  at  a  rate  of  interest  higher 
than  the  legal  rate  prevailing  at  the 
time  of  the  accounting,  it  was  held, 
that  although,  for  his  misconduct  in 
assenting  to  such  loan,  he  could  not 
be  held  for  more  than  legal  interest 
in  the  absence  of  evidence  that  he 
personally  profited  by  the  transaction, 
yet  as  he  was  sought  to  be  charged 
for  neglect  in  failing  to  collect  in- 
terest at  the  contract  rate  as  it  be- 
came due,  a  charge  against  him  of  the 
full  amount  |of  such  interest  waa 
proper.  For  a  case  of  the  loan  of 
estate  funds  to  a  corporation  of  which 
the  trustee  was  a  stockholder,  see 
Matter  of  Rowe,  42  Misc.  172. 

STHalsted  v.  Hyman,  3  Bradf.  426; 
Dunscomb  v.  Dunscomb,  1  Johns.  Ch. 
508;  Oilman  v.  Oilman,  2  Lans.  1; 
Matter  of  McKay,  5'  Misc.  123;  Mat- 
ter of  Saunders,  4  id.  28.  It  was 
said  in  Matter  of  Butler  (1  Connoly, 
58;  9  N.  Y.  Supp.  641),  there  Is  no 
inflexible  rule  that  where  at  the  end 
of  any  year  there  remains  a  siirplus 
of  income,  the  executor  is  bound  to 
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one  year  by  the  executor  in  disposing  of  property  to  raise  a  trust 
fund,  and  depositing  the  same  in  the  trust  company  designated  in 
the  will,  was  held,  in  one  case,  not  to  make  him  chargeable  with 
more  interest  than  he  had  received  during  the  time  a  suit  for  the 
construction  of  the  will  was  pending.^^ 

It  is  not  inconsistent  with  the  duties  of  an  executor,  whose  duty 
it  is  to  invest  funds,  to  supplement  the  funds  of  the  estate  with 
his  own  or  with  other  moneys  legitimately  obtained,  in  order  to 
secure  a  profitable  investment.^*  Jn  such  a  case,  if  the  trust 
moneys  so  invested  are  indistinguishable  from  the  other  moneys 
invested  with  them,  the  cestui  que  trust  cannot  claim  a  specific 
lien  upon  the  property  or  funds  constituting  the  investment.-^ 

§  622.  Character  of  investment. —  If  the  will  directs  the  manner 
of  investment,  the  executor  is  bound  to  make  good  any  loss  re- 
sulting from  an  unauthorized  or  unnecessary  disobedience  of  such 
directions.^  A  direction  of  the  will  to  invest  trust  funds  in  a 
particular  security,  e.  g.,  in  United  States  bonds,  implies  an 
authority  to  pay  a  premium  therefor,  if  necessary  f  and  where  an 


invest  the  same  at  once,  as  such  rule 
would  preclude  the  application  of  the 
income  of  one  year  to  the  needs  of 
testator's  family  for  another  year,  no 
matter  what  the  exigencies  that 
might  call  for  so  doing. 

98  Foster  v.  Wetmore,  37  St.  Rep. 
667;  14  N.  Y.  Supp.  194.  Where 
securities  have  not  been  actually  set 
apart  to  constitute  a  particular  trust, 
but  the  trustee  pays  the  beneficiary 
interest  on  the  amount  at  the  same 
rate  as  that  earned  by  the  whole  as- 
sets of  the  testator  in  the  hands  of 
the  trustee,  he  should  not  be  charged 
with  any  higher  rate.  (JIatter  of 
Hoyt,  44  Misc.  76.) 

89  Barry  v.  Lambert,  98  N.  Y.  300, 
and  eases  cited;  Matter  of  Menzie, 
54  Misc.  188. 

1  Ferris  v.  Van  Vechten,  73  N.  Y. 
113. 

2Bohde  V.  Bnmer,  2  Redf.  333; 
Freeman  v.  Freeman,  4  id.  211;  Crabb 
V.  Young,  92  N.  Y.  56;  Clark  v.  Clark, 
23  Misc.  272;  50  N.  Y.  Supp.  1041; 
Matter  of  Irwin,  59  Misc.  143.  Even 
though  it  takes  the  fund  beyond  the 
jurisdiction  of  the  court.  (lb.;  Mel- 
don  V.  Devlin,  20  Misc.  56;  4.5  N.  Y. 
Supp.  333;  31  App.  Div.  146;  167  N. 
Y.  573.)  In  Shepard  v.  Patterson  (3 
Dem.   183),  the  will  directed  the   in- 


come of  certain  trust  funds  to  be  de- 
posited "  in  some  good  savings  bank," 
or  devoted  to  some  other  safe  invest- 
ment, during  the  respective  minorities 
of  the  beneficiaries;  instead  of  which 
the  executor  advanced  the  income  to 
the  minors.  He  was  charged,  on  his 
accounting,  with  interest,  compounded 
semi-annually,  at  the  rate  of  5  per 
cent,  upon  all  sums  received,  from  the 
expiration  of  three  months  after  the 
receipt  to  the  date  of  filing  the  ac- 
count, and  at  the  rate  of  3  per  cent, 
thereafter  until  the  entry  of  the  de- 
cree on  settlement.  Compare  Matter 
of  Stewart,  30  App.  Div.  308;  aff'd, 
163  N.  Y.  593.  Under  a  power  to 
vary  investments,  the  trustee  may  as- 
sign a  bond  and  mortgage  before'ma- 
turity.  (Spencer  v.  Weber,  103  X.  Y. 
493.) 

3Bro-\vn  v.  Chesterman,  30  St.  Rep. 
537;  9  N.  Y.  Supp.  187.  Compare 
Matter  of  Hawk,  54  Misc.  187.  But 
in  such  case,  the  trustee  should  de- 
duct from  the  income  a  sufficient  sum 
each  year,  to  keep  the  principal  in- 
tact. (Matter  of  Stevens,  187  N.  Y. 
471;  Dexter  v.  Watson,  54  Misc.  484; 
jMatter  of  Guaranty  Trust  Co.,  131 
App.  Div.  658.)  See  §  626,  post,  and 
N.  Y.  Life  Ins.  Co.  v.  Baker,  165'  N. 
Y.   484.     This   rule,   however,  has   no 
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investment  in  real  estate  is  authorized,  the  fund  may  be  used  for 
the  erection  of  a  building  upon  land  forming  part  of  the  trust 
estate.*  But  an  authority  to  invest  in  securities  in  the  discretion 
of  the  trustee,  irrespective  of  the  law  governing  investments  of 
trust  funds,  does  not  authorize  him  to  continue  a  speculative 
account  standing  in  the  name  of  the  decedent,  or  to  put  up  the 
property  of  the  estate  as  further  margin;  this,  because  a  specula- 
tion is  not  an  investment.  The  latter  is  for  the  purpose  of  securing 
an  income,  vi^hile  the  former  is  for  the  purpose  of  increasing  the 
estate.  Transactions  of  that  character  by  a  trustee  are  never 
authorized.^  In  the  absence  of  specific  directions,  a  trustee  who 
acts  in  good  faith  and  in  the  exercise  of  a  reasonable  discretion, 
and  in  the  same  manner  as  a  prudent  man  would  ordinarily  do  in 
regard  to  his  own  property,  Arill  not  be  held  responsible  for  losses 
accruing  in  the  management  of  the  trust  property.^  This  rule, 
as  we  have  seen,  excludes  all  speculations,  all  investments  for  an 
uncertain  and  doubtful  rise  in  the  market,  and,  of  course,  every- 
thing that  does  not  take  into  view  the  nature  and  object  of  the 
trust,  and  the  consequences  of  a  mistake  in  the  selection  of  the 
investment  to  be  made.''  Although  the  English  rule,  that  trust 
funds  must  be  invested  in  the  public  debt,  is  not  a  part  of  the 
common  law,  and  has  no  application  in  this  country,  it  is  a  settled 

application  to  securities  owned  by  the  Supp.  866;  Crabb  v.  Young,  92  N.  Y. 
decedent  and  specifically  bequeathed.  56.  In  the  last  case  the  will  provided 
(Robertson  v.  de  Brulatour,  188  N.  Y.  that  the  executors  should  not  be  liable 
301.)  Whether  the  premiums  should  for  any  loss  or  damages  except  such 
be  charged  to  principal  or  income  de-  as  occurred  "  from  their  willful  de- 
pends upon  whether  the  testator  in-  fault,  misconduct,  or  neglect."  Held, 
tended  that  the  beneficiary  should  that,  although  the  trustees  were  found, 
have  the  whole  income,  or  whether  at  by  the  trial  court,  to  have  acted  im- 
the  termination  of  the  trust  the  en-  prudently  and  carelessly  in  making  an 
tire  principal  should  pass  to  the  re-  investment  in  inadequate  securities, 
maindermen.  In  the  former  case,  the  yet  such  imprudence  not  being  found 
premiums  should  be  charged  to  prin-  to  have  been  "  willfull,"  a  judgment 
cipal;  otherwise  to  income.  (Matter  requiring  the  trustees  to  restore  to  (he 
of  Fisk,  45  Misc.  298.)  See  Matter  trust  fund  the  amount  so  invested  was 
of  Stevens,  supra.  erroneous.  The  court  will  regard 
*  Stevens  v.  Melcher,  152  N.  Y.  551.  them  with  leniency  when  they  have 
Authority  is  given  by  statute  to  pur-  acted  in  good  faith.  See  Hart  v.  Ten 
chase  land  for  the  purpose  of  Eyck,  2  Johns.  Ch.  76;  Thompson  v. 
straightening  boundaries.  (Cons.  L.  Brown,  4  id.  619;  Lansing  v.  Lans- 
1909,  c.  52,  §  105,  subd.  2;  formerly,  ing,  45  Barb.  182;  Barker  v.  Smith, 
L.  1898,  c.  311.)  1  Dem.  290. 

5  Matter  of  Hirsch,  116  App.  Div.  7  Of  course,  a  cestui  que  trust  is 
367;  101  N.  Y.  Supp.  893;  aff^'d,  188  at  liberty  to  approve  an  unauthorized 
N".  Y.  584.  investment  by  the  executors  or  to  re- 

6  King  v.  Talbot,  40  N.  Y.  76;  Mc-  ject  it,  but  he  must  either  affirm  or 
Cabe  V.  Fowler,  84  id.  314;  Ormiston  disalRrm,  and  having  once  made  his 
V.  Olcott,  id.  339;  Atlantic  Trust  election  it  is  binding  on  him.  '  (Hine 
Co.  V.  Powell,  23  Misc.  289;  50  N.  Y.  v.  Hine,  118  App.  Div.  585.) 
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principle  of  law  in  this  State,  that  trust  funds  should  be  invested 
in  government  or  real  estate  securities,  or  in  such  others  as  the 
Legislature  may  designate,*  and  that  any  other  investment  would 
be  a  breach  of  duty,  and  the  trustee  would  be  responsible,^  not- 
withstanding the  will  authorized  the  trustees  to  invest  the  fund 
"  in  such  manner  and  upon  such  securities  as  to  them  shall  seem 
advisable."  ^°  Accordingly,  an  executor  is  not  authorized  to  loan 
funds  of  the  estate  on  personal  security,-^^  or  upon  a  leasehold 
estate.'^  By  a  statute  passed  in  1899  (chapter  65),  it  was  de- 
clared '■'  lawful  for  executors,  administrators,  guardians,  and 
trustees,  and  others  holding  trust  funds  for  investment,  to  invest 
the  funds  so  held  by  them  in  trust,  in  bonds  or  stocks  of  any  of 
the  cities  of  this  State,  issued  pursuant  to  the  authority  of  any 
law  of  this  State."  ^^  Another  statute"  provides  that  trust  moneys 
may  be  invested  "  in  the  same  kind  of  securities  as  those  in  which 
savings  banks  of  this  State  are  by  law  authorized  to  invest  the 
money  deposited  therein,  and  the  income  derived  therefrom,  and 
in  bonds  and  mortgages  on  unincumbered  real  property  in  this 
State  worth  fifty  per  centum  more  than  the  amount  loaned 
thereon." 


8  Matter  of  Wotton,  59  App.  Div.  10  Matter  of  Keteltas,  1  Connoly, 
584;  69  N.  Y.  Supp.  753;  aflf'd,  167  468;  Matter  of  Reed,  45  App.  Div. 
N.  Y.  629.  The  fact  that  the  Legis-  196;  61  N.  Y.  Supp.  50;  Matter  of 
lature  has  designated  particular  secu-  Hall,  164  N.  Y.  196;  English  v.  Mc- 
rities,  indicates  that  the  power  of  Intyre,  29  App.  Div.  439;  51  N.  Y. 
trustees  is  restricted  in  this  respect.  Supp.   697. 

(lb.)  ULefever    v.    Hasbrouck,    2    Dem. 

9  King  V.  Talbot,  supra.  See  a  col-  567 ;  Matter  of  Cant,  5  id.  269 ; 
lection  of  eases  on  the  general  subject,  Bogart  v.  Van  Velsor,  4  Edw.  Ch. 
of  investments  of  trust  funds  in  40  722;  Matter  of  Foster,  15  Hun,  387; 
Am.  Dec.  506,  note.  The  rule  is  less  Jones  v.  Hopper,  2  Dem.  14;  Matter 
strict  in  other  States.  The  cases  are  of  Blauvelt,  60  Hun,  393;  39  St.  Rep. 
collated  in  Lamar  v.  Mieou,  112  U.  S.  774;  Matter  of  Vandevort,  8  App. 
468.  In  that  case,  the  guardian  of  an  Div.  341;  40  N.  Y.  Supp.  791;  Matter 
infant,  domiciled  in  Georgia  but  tern-  of  Krisfeldt,  49  Misc.  26;  Matter  of 
porarily  residing  in  this  State,  where  Burr,  48  Misc.  56;  96  N.  Y.  Supp. 
also  the  letters  of  guardianship  were  225;  rev'd  on  other  points,  118  App. 
issued,  invested,  during  the  war  of  the  Div.  482. 

rebellion,    the   ward's    money    in   the  13  Matter  of  Stark,  39  St.  Rep.  393; 

municipal  bonds  of  southern  cities  is-  15  N.  Y.   Supp.   729. 

sued  before  the  war,  and  in  southern  13  As  to  investment  of  proceeds  of 

railroad  bonds,  indorsed  by  the  State  sales  of  land  in  the   stock  of  a  cor- 

of  Tennessee,  and  deposited  the  bonds  poration   formed   for   the   purpose   of 

in  a  bank  in  Canada.     Held,  that  if  buying    and   holding   such   lands,    .see 

in    so    doing   he    used    due    care    and  Cons.  L.   1909,  c.  52,  §   116    (formerly 

prudence,  having   regard   to  the   best  L.   1904,  c.  742). 

pecuniary  interest  of  his  ward',  he  was  w  Cons.   L.    1909,  c.   18,   §    111;    Id. 

not  aceoimtable  for  loss  by  depreoia-  c.  45,  §  21   (formerly  L.  1902,  c.  295; 

tion  of  the  securities.  L.  1897,  c.  417,  §  9;  L.  1907,  c.  669). 
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§  623.  Decedent's  investments The  executor  or  trustee  is  not 

authorized  to  keep,  beyond  a  reasonable  time,  securities  found 
among  the  assets,  which  are  not  of  such  a  character  as  to  justify 
an  investment  of  trust  funds  in  them  under  the  general  rule  above 
stated,-'^  unless  the  will  directs  or  empowers  the  trustee  to  hold 
the  personal  estate  in  the  manner  and  form  in  which  it  may  be 
invested  at  the  time  of  the  testator's  death.-^® 

So,  also,  the  possession  by  the  testator,  at  the  time  of  his  death, 
of  shares  of  the  capital  stock  of  a  corporation,  does  not  authorize 
the  executors,  upon  an  increase  of  the  capital  of  the  corporation, 
to  subscribe  for  additional  shares  of  such  stock  under  a  special 
privilege  given  to  the  stockholders  of  the  corporation.-'^''^ 

They  are  bound,  within  a  reasonable  time  after  the  death  of  the 
testator,  to  realize  assets  in  the  nature  of  personal  securities  and 
stocks;  and  if  without  justification  they  retain  such  assets,  and, 
in  good  faith,  make  a  further  investment,  which  is  intended  to 
and  does  protect  such  assets,  they  cannot,  upon  their  accounting, 
be  allowed  the  amount  of  this  latter  investment,  since  they  are 
not  justified  in  using  the  money  of  the  estate  in  protecting  stock 
which  should  not  have  been  in  their  possession.-^^ 


loMcRae  v.  McRae,  3  Bradf.  199; 
ilatter  of  Campbell,  21  Misc.  133;  47 
N.  Y.  Supp.  29;  Matter  of  Burr,  48 
Misc.  56;  96  N.  Y.  Supp.  225;  rev'd 
on  other  points,  118  App.  Div.  4fi2. 
See  Putnam  v.  Lincoln  Safe  Dep.  Co., 
49  Misc.  578;   100  N.  Y.  Supp.  101. 

10  Matter  of  Cant,  5  Dem.  269;  Mat- 
ter of  Wolfe,  1  Connoly,  102;  Lawton 
V.  Lawton,  35  App.  Div.  389;  45  N.  Y. 
Supp.  760;  Duncklee  v.  Butler,  30 
Misc.  58;  62  N.  Y.  Supp.  921.  In 
such  a  case,  the  executor  is  not 
chargeable  with  a  depreciation  in 
value  of  decedent's  securities,  caused 
by  the  decrease  in  premiums  by  rea- 
ison  of  approaching  maturity.  (Mat- 
ter of  Hunt,  121  App.  Div.  96.) 

17  Lacey  v.  Davis,  4  Redf.  402,  and 
again,  5  id.  301. 

18  Lacey  v.  Davis,  supra.  To  the 
same  effect,  Matter  of  Hirsch,  116 
App.  Div.  367,  which  was  a  case  where 
the  executor  put  up  assets  of  the 
estate  as  further  margin,  to  protect 
a  speeiilative  stock  account  standing 
in  decedent's  name.  But  in  Matter  of 
Corbin  (101  App.  Div.  25)  it  was  said 
that  executors  and  trustees  under  a 
will  have  power  to  make  payments 
pursuant  to  a  contract  made  between 
the  testator  and   another  person  for 


the  purpose  of  keeping  up  the  price 
of  certain  corporate  stock  in  their 
joint  interest,  when  it  appears  that 
such  other  person  has  fully  performed 
the  contract  on  his  part;  and  it  seems 
that  even  in  the  absence  of  a  con- 
tract, the  executors  are  justified  in 
making  payments  to  sustain  the  price 
of  such  stock,  where  it  appears  that 
very  injurious  results  to  the  estate 
of  the  testator  would  follow  if  the 
price  of  the  stock  was  not  sustained. 
In  Matter  of  Herriek  (32  St.  Rep. 
1032),  the  executors,  ha.ving  trans- 
ferred certain  stocks  of  the  estate  to 
a  legatee  on  account  of  a  legacy, 
subsequently,  after  they  had  depreci- 
ated in  value,  took  them  back,  paying 
therefor  the  funds  of  the  estate  to  the 
amount  at  which  they  had  been  orig- 
inally valued.  Held,  that  the  invest- 
ment was  unauthorized',  and  the  exec- 
utors were  chargeable  with  the  re- 
sulting loss.  In  Barker  v.  Smith  (1 
Dem.  290),  the  testator  owned,  at  the 
time  of  his  death,  railroad  stock  which 
was  regarded  as  worthless  and  was  so 
inventoried.  By  a  reorganization  these 
shares  became  convertible  into  thoge 
of  the  stock  of  another  railroad  com- 
pany and  became  valuable.  The  exec- 
utor effected  the  conversion,  and  after 
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The  duty  of  a  trustee  is  not  confined  to  looking  after  the  securi- 
ties, in  which  he  himself  has  invested  the  trust  fund.  Even  though 
a  loan  on  bond  and  mortgage  was  amply  secured  at  the  time  the 
testator  made  it,  the  executors  are  not  relieved  from  exercising 
supervisory  care  in  regard  thereto.  They  must  keep  themselves 
informed,  and  take  notice  of  all  things  affecting  the  investment 
which  a  man  of  fair  judgment,  care,  and  prudence,  would  take 
into  consideration  in  the  matter  of  a  loan  of  his  own  moneys,  and 
likewise  take  all  lawful  means  with  a  fair  degree  of  promptness 
to  recover  the  debt,  and  thereby  and  by  all  prudent  means  prevent 
a  loss  to  the  estate.  The  falling  behind  in  the  payment  of  interest 
upon  a  loan  made  by  testator  is  sufficient  to  put  the  executor  to 
an  inquiry  as  to  the  safety  of  the  investment.  A  demand  alone 
is  not  sufficient,  and,  while  the  executor  is  not  called  upon  to 
initiate  legal  proceedings  immediately  upon  a  default  of  payment 
of  interest,  on  the  other  hand,  the  limit  of  delay  is  not  indefinite. 
Between  these  two  extremes  lies  the  medial  line,  which  must 
depend  upon  all  the  circumstances  of  the  case  under  investigation, 
where  the  law  says  the  executor  would,  in  the  exercise  of  ordinary 
prudence,  go  forward  to  protect  the  trust  estate,  or,  in  default  of 
so  doing,  become  personally  responsible.-^® 

an  interval  during  which  the  stock  make  default  in  the  payment  of  taxes 
fluctuated  in  price,  bought  the  shares  and  have  bought  in  the  property  on 
so  converted  by  him,  at  private  ssle  foreclosure  or  otherwise,  they  are  not 
for  his  own  account,  the  parties  being  -liable  to  the  estate  if  no  part  of  the 
disposed  to  sanction  the  purchase,  investment  was  lost  by  the  negligent 
Held,  that  in  the  absence  of  bad  faith,  acts.  (Matter  of  Wagner,  132  App. 
the  executor  was  only  chargeable  on  Div.  306.)  As  to  when  an  executor  is 
his  accounting  for  the  market  price  not  chargeable  with  the  amount  of  a 
on  the  day  of  sale,  and  not  with  the  second  mortgage  that  he  had  not  at- 
highest  price  the  stock  had  attained  tempted  to  foreclose,  see  Matter  of 
down  to  the  time  of  his  purchase.  See  Thomson,  14  St.  Rep.  615.  For  the 
ante,  §  598.  In  Adams  v.  Van  Vleck  (4  general  rule  as  to  the  liability  of  a 
Dem.  343),  it  was  held,  the  question,  trustee  for  neglect  of  duty  under  a 
whether  a  testamentary  trustee  has  trust  mortgage,  see  Merrill  v.  Farm- 
retained  stocks  and  securities  owned  ers'  Loan  &  Trust  Co.,  24  Hun,  25)7; 
by  the  decedent  at  the  time  of  his  rule  reiterated  in  4  St.  Rep.  122.  In 
death,  and  which  were  not  invest-  HoUister  v.  Burritt  (14  Hun,  291), 
ments  which  would  be  sanctioned  by  the  executrix  left,  in  the  hands  of  the 
a  court,  for  more  than  a  reasonable  testator's  attorney,  a  judgment  which 
time  to  eifect  their  conversion,  could,  was  a  fourth  lien  upon  the  debtor's 
not  be  raised  upon  the  accounting  of  land'.  The  attorney  collected  small 
the  trustee,  had  before  a  sale  of  such  amounts  on  the  same  by  virtue  of 
securities.  It  seems,  that  the  remedy  -executions,  but  did  not  enforce  it 
of  the  beneficiaries,  in  such  case,  is  to  lagainst  the  land,  though  the  prior 
institute  proceedings  for  the  removal  judgments  ceased  to  be  liens  thereon, 
of  the  trustee  or  to  compel  the  fur-  Upon  an  accounting,  the  executrix 
nishing  of  a  bond.  was  held  personally  liable  for  the 
19  Matter  of  Butler,  1  Connoly,  58.  amount  due  on  the  judgment,  by 
See  Isham  v.  Post,  141  N.  Y.  100.  reason  of  her  failure  so  to  enforce 
Although  trustees  holding  mortgages  the  same.  See  §  628,  post. 
have     permitted     the     mortgagor     to 
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§  624.  Foreign  investments It  is  a  general,  though  not  inflex- 
ible, rule  that  an  executor  or  trustee,  residing  in  this  State  and 
deriving  his  authority  from  a  will  executed  and  proved  here,  can- 
not invest  trust  funds  in  mortgages  of  real  estate  situated  in 
another  State. ^'^ 

This  rule  is  not  so  rigid  as  to  admit  of  no  possible  exceptions, 
for  it  is  merely  an  outgrovs^th  or  consequence  of  the  broader  and 
admitted  proposition  that  the  duty  of  a  trustee  in  making  in- 
vestments is  to  employ  such  diligence  and  such  prudence  as,  in. 
general,  prudent  men  of  discretion  and  intelligence  in  such  mat- 
ters employ  in  their  own  like  affairs.  Such  an  exception  to  the 
rule  is  a  case  where  the  executors  bought  in,  at  a  sale  under  a 
mortgage-foreclosure  commenced  by  the  testator  in  his  lifetime, 
real  estate  situated  in  another  State,  and  afterward  sold  the  same, 
and  took  back  a  mortgage  for  a  part  of  the  purchase  price.^^ 

§  625.  Trustee  dealing  with  trust  property While  there  is  no 

rule  of  law  which  absolutely  prevents  a  trustee  from  purchasing 
from  a  cestui  que  trust  his  interest  in  the  trust  estate,  the  courts 
will  examine  all  such  transactions  with  care,  in  order  to  see  that 
no  undue  advantage  has  been  taken  of  the  cestui  que  trust?^  But 
it  has  long  been  settled,  upon  principles  which  cannot  be  contro- 
verted, that  a  trustee  may  not  deal  in  his  own  behalf  with  the 
funds  intrusted  to  his  charge  for  the  benefit  of  another.  He  can 
occupy  no  dual  capacity,  and  hence  can  neither  purchase  the  trust 
funds  for  himself  nor  exchange  them  for  his  own  property.^^ 

It  is  a  fundamental  principle  that  a  trustee  assumes  the  burden 
of  showing  not  only  that  his  dealings,  with  respect  to  the  trust 
property  or  with  the  cestui  que  trust,  were  fair,  but  that  they  were 

20  Ormiston  V.  Olcott,  84  N.  Y.  339 ;  and  mortgage  referred  to.  Subse- 
Matiter  of  Burr,  48  Misc.  50;  96  N.  Y.  quently,  upon  a  foreclosure  of  the 
Supp.  225;  rev'd  on  other  points,  118  mortgage  the  company  purchased  the 
App.  Div.  482.  See  Matter  of  Menzie,  property  in  its  own  name;  held,  that 
54  Misc.   188.  the   transfer   of  the  mortgage   to   the 

21  Denton  v.  Sanford,  103  N.  Y.  607.  trust  fund  was  contrary  to  public 
See  Freeman  V.  Freeman,  4  Redf.,  211.  policy;   that   the   company   could   cot 

22  Graves  v.  Waterman,  4  Hun,  687 ;  be  permitted  to  purchase  the  mort- 
Lytle  V.  Beveridge,  58  N.  Y.  593.  See  gaged  premises;  that  the  cestui  que 
§  617,  ante.  trust  was  entitled  to  an  adjudication 

£3  Matter  of  Long  Island  Trust  Co.,  that   the    property    so   purchased   be- 

92    App.    Div.     1;     87    N.    Y.    Supp.  longed   to   the   trustee    and   that    the 

65;      aff'd,     179     N.     Y.     520.       In  trust  fund  be  made  good  with  mter- 

that    case     the    trust    company    was  est  at  six  per  cent.,  less  any  income 

the  owner  of  a  bond  and  mortgage  in  which   may   have   been    paid   to    her. 

its  individual  capacity.     For  the  pur-  See  also  Ackerman  v.  Emott,  4  Barb, 

pose  of  investing  certain  moneys  held  626,  649;   Smith  v.  Howlett,  29  App. 

by  it  as  trustee,  it  set  apart  the  bond  Div.  182. 
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had  after  the  fullest  disclosure  of  all  he  knew  in  regard  to  the 
subject-matter,  thus  putting  the  latter  upon  an  equal  footing  with 
himself.  If  he  becomes  the  purchaser  of  the  trust  property,  either 
directly  or  through  a  third  person  (unless  he  is  also  individually 
interested),^*  the  purchase  is,  by  construction  of  law,  fraudulent, 
and  no  showing  of  good  faith  or  of  the  payment  of  a  full  considera- 
tion, can  sustain  it  against  the  objection  of  the  cestui  que  trust, 
so  long  as  the  property  remains  in  his  hands  or  in  the  hands  of 
anyone  who  takes  it  with  knowledge  or  notice  of  the  facts.^° 

The  cestui  que  trust  may  affirm  the  sale,^®  and  long  acquies- 
cence may  amount  to  an  affirmance  f^  or  he  may  repudiate  it,  and 
call  upon  the  trustee  to  restore  the  property,^*  or,  if  that  has  be- 
come impossible,  to  account  for  whatever  benefit  he  has  received 
from  the  purchase.  This  rule,  however,  only  applies  where  the 
purchase  by  the  trustee  was  at  his  own  sale,  or  on  a  judicial  sale. 
It  has  no  application  to  the  case  of  a  volxmtary  gift  or  sale  by  the 
beneficiary.  In  such  case,  the  transaction  is  not  voidable  at  the 
mere  election  of  the  latter,  but  may  be  set  aside  by  a  court  of 
equity  upon  proof  of  fraud  or  undue  influence.^®  But  where  one 
of  several  trustees,  who  is  also  one  of  the  beneficiaries  of  the  trust, 
with  his  co-trustees,  sells  and  conveys  the  trust  estate  to  himself, 
or  to  another  for  his  benefit,  such  sale  can  be  repudiated  by  the 
other  cestuis  que  trust?°    It  also  applies  where  the  property  bought 

24  Corbin  v.  Baker,  167  N.  Y.  128.  sumption  of  fraud  in  the  sale  by  ex- 

25  Terwilliger  v.  lirown,  44  N.  Y.  eeutors  of  their  testator's  estate  to 
237.  See  Mann  v.  Benedict,  47  App.  themselves,  is  overcome  where  a  lega- 
Div.  173;  62  N.  Y.  Supp.  259;  Chorr-  tee  voluntarily  receives  her  portion  of 
mann  v.  Baehmann,  119  App.  Div.  the  proceeds  of  the  sale,  executes  a 
146;  Matter  of  Boyer,  54  Misc.  182;  full  release  to  them,  and  remains  ac- 
Matter  of  Feierabend,  38  Misc.  56;  76  quiescent  for  thirteen  years  before 
N.  Y.  Supp.  961.  In  Matter  of  Haug  commencing  an  action  to  set  the  sale 
(55  Misc.  481),  where  the  property  aside.  (Geyer  v.  Snyder,  69  Hun,  115; 
thus  purchased  consisted  of  stocks,  140  N.  Y.  394.)  See  Matter  of  Ded- 
the  trustee  was  charged  with  the  fair  rich,  68  Hun,  396;  22  N.  Y.  Supp. 
value  thereof;   and,  it  appearing  that  978. 

such  stock  was  not  generally  dealt  in,  28  Merrick  v.  Waters,  51  App.  Div. 

the    amount    persons     testified    they  83;    64  N.   Y.   Supp.  542;   Cliorrmann 

were  willing  to  pay  for  it  was  deemed  v.  Baehmann,  119  App.  Div.   14G. 

its  fair  value.  29  Anderson  v.   Fry,   123  App'.   Div. 

28  Read  v.  Knell,  143  N.  Y.  484;  63  46;    107  N.  Y.   Supp.   916;    aff'd,   134 

St.  Eep.  847;  Ungrieh  v.  Ungrich,  131  N.   Y.   516. 

App.  Div.  24;    Greagan  v.  Buchanan,  so  Tiffany  v.   Clark,  58   N.   Y.   632. 

15  Misc.  580;  37  N.  Y.  Supp.  83.     See  In    Rochevot    v.    Rochevot    (74    App. 

Matter  of  Haug,  55  Misc.  481;   But-  Div.   585;    77   N.   Y.   Supp.   788),   the 

terfield    v.    Cowing,    112    N.    Y.    486;  testator    left    the   income    of    all    his 

Vohmairn  v.  Michel,  185  N.  Y.  420.  property  to  his  wife  for  life,  with  re- 

2i  Marsh    v.    Whitmore,    21    Wall,  mainder  to  his   five  children  equally. 

178;    Broome   v.   Van   Hook,    1   Redf.  He  appointed  the  wife  and  four  of  the 

444;  Rose  v.  Rose,  6  Dem.  26;  Kahn  children    executors    and    trustees    for 

V.  Chapin,   152  N.  Y.  305.     The  pre-  the  other  child,  who  was  incompetent, 
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by  the  trustee,  though  not  itself  trust  property,  is  yet  such  that 
by  means  of  it  the  trust  was  to  be  worked  out.^^ 

The  rule  also  extends  to  the  case  of  a  purchase  by  a  trustee,  for 
his  own  benefit,  of  property  which,  although  not  the  subject  of 
the  trust,  is  connected  with  it  in  such  a  way  that  a  sale  of  the 
property  for  less  than  its  value  will  diminish  the  trust  fund ;  and 
a  purchase  by  him  for  less  than  the  value  of  the  property  inures 
to  the  benefit  of  the  cestui  que  trust.^^ 

A  person,  though  named  in  a  will  as  one  of  the  executors,  to 
whom  letters  testamentary  have  not  been  issued,  is  not  incapaci- 
tated from  purchasing  property  from  the  executors  who  have  quali- 
fied;^^ but  if  afterwards  he  qualifies,  the  sale  is  voidable  and  he 
will,  on  his  accounting,  be  charged  with  any  profits  he  may  have 
made.^*  An  administrator  may  foreclose  a  mortgage  held  by  him 
individually  on  the  real  estate  of  his  testator  and  purchase  the 


until  he  should  become  competent. 
The  will  directed  that  the  property 
should  retain  its  present  form  until 
such  division.  Three  years  after  tes- 
tator's death  the  widow  and  com- 
petent children  entered  into  a  con- 
tract to  then  divide  the  property, 
separating  out  the  share  of  the  in- 
competent child,  and  the  widow  to 
act  as  sole  trustee  for  him.  The 
widow,  two  children,  and  the  com- 
mittee for  the  incompetent  refused  to 
perform  the  contract,  and  the  other 
children  sued  for  specific  performance. 
Held,  that  such  contract  constituted, 
in  effect,  a  purchase  of  the  trust  es- 
tate by  the  trustees,  in  violation  of 
their  duties,  and  was  not  enforceable. 
31  Woodruff  V.  Boyden,  3  Abb.  N. 
C.  29.  In  that  case,  B.,  a  creditor  of 
R.  executed  to  W.,  another  creditor,  a 
declaration  of  trust,  whereby  B. 
agreed  to  hold  a  certain  judgment  in 
his  own  favor  against  R.,  for  the  joint 
benefit  of  himself  and  W.,  in  the  pro- 
portion of  their  respective  claims.  On 
a  sale  of  the  judgment  debtor's  prop- 
erty under  execution,  issued  by  B.  on 
his  judgment,  and  purchase  by  B.  of 
such  property,  it  was  held,  that  he 
could  not  be  allowed  to  claim  he  had 
bought  it  for  his  own  benefit;  but 
must  be  deemed  to  have  bought  it  for 
the  joint  benefit  of  himself  and  W. 
under  the  terms  of  the  trust  agree- 
ment, and  must  account  to  W.  for  its 
real  value.    See  Matter  of  Yetter,  44 


App.  Div.   404;    61   N.   Y.   Supp.   175; 
aff'd,  162  N.  Y.  615. 

32  Fulton  V.  Whitney,  66  N.  Y.  548. 
No  actual  fraud  on  the  part  of  a  trus- 
tee so  purchasing  need  be  shown,  to 
give  to  the  cestui  que  trust  the  bene- 
fit of  the  purchase.  (lb.)  See  Mat- 
ter of  Sandrock,  49  Misc.  371.  An  ad- 
ministrator who  induces  one  of  the 
next  of  kin  to  sell  his  share,  which 
such  administrator  subsequently  ac- 
quires, by  threats  of  unfounded  liti- 
gation which  will  use  up  the  estate, 
is  liable  to  such  next  of  kin  for  dam- 
ages sustained  by  making  such  sale  at 
an  inadequate  price.  (Button  v.  Mon- 
roe, 22  Week.  Dig.  407.)  So  the  sale 
by  an  administrator  of  a  deceased 
partner's  interest  in  a  partnership  to 
the  survivor,  and  the  subsequent  pur- 
chase by  the  administrator  individu- 
ally, is  unlawful.  (Matter  of  Barlow, 
15  St.  Eep.  721.)  See  Matter  of 
Randall,  80  Hun,  229;  29  N.  Y.  Supp. 
1019;  rev'd,  on  other  grounds,  in  152 
N".  Y.  508. 

33  Valentine  v.  Duryea,  37  Hun,  427. 
The  wife  of  a  trustee,  who  as  such 
holds  a  second  mortgage  upon  real 
estate,  may  purchase  the  property  on 
a  foreclosure  of  the  first  mortgage, 
and  her  deed  gives  a  good  title  to  the 
property.  (Potter  v.  Sachs,  45  App. 
Div.  454;  61  N.  Y.  Supp.  426.) 

34 Matter  of  Silkman,  121  App.  Div. 
202;  11)5  N.  Y.  Supp.  872;  aff'd,  190 
N.  Y.  560. 
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property  on  the  foreclosure,  as  in  such  case  there  is  no  relation 
of  trust  between  the  administrator  and  those  entitled  to  the  realtj.^^ 

§  626.  Liability  for  profits  realized  or  losses  incurred  on  securities. 
• —  In  the  management  of  a  trust,  the  principle  is  that  the  trustee 
may  lose  but  cannot  gain.^®  If  by  any  improper  use  of  the  fund 
profits  are  made,  he  is  to  be  charged  with  the  principal  and  in- 
terest.^^  Any  profits  which  may  have  accrued  at  any  particular 
time  are  a  mere  accretion  to  the  fund,  and  the  trustee  can  be 
charged  with  them  only  on  the  ground  that  he  has  appropriated 
them  to  his  own  use.  If  no  profits  have  been  made  he  is  charge- 
able with  interest  only.  But  the  cestui  que  trust  has  an  option  to 
claim  the  investment  as  made,  or  the  replacement  of  the  original 
fund,  with  interest,  according  as  the  one  or  the  other  may  be  most 
for  his  benefit.=*« 


35  Matter  of  Monroe,  142  N.  Y.  484; 
CO  St.  Rep.  102.  See  Hollingsworth 
V.  Spaulding,  54  N.  Y.  636. 

But  where  an  administrator,  having 
personalty  in  his  hands  sufficient  to 
pay  taxes  imposed  on  the  lands  of  the 
estate,  permits  the  city  to  sell  them 
for  nonpayment,  and  bids  them  in, 
taking  from  the  city  in  his  own 
name  an  assignment  of  the  tax 
lease,  he  is  guilty  of  an  actual  fraud. 
(Kelly  V.  Pratt,  41  Misc.  31;  83  N.  Y. 
Supp.  636.) 

38  Hence,  when  an  administratrix, 
as  such,  holds  a  controlling  interest 
in  a  business  corporation,  and  might 
dissolve  the  corporation  or  interfere 
with  its  management,  moneys  paid  to 
her  by  other  stockholders  as  a  con- 
sideration for  not  interfermg  with 
the  corporation  do  not  belong  to  her, 
and  she  must  account  therefor.  (Mat- 
ter of  Schroeder,  113  App.  Div.  204; 
99  N.  Y.  Supp.  176;  afl'd,  186  N.  Y. 
537.)  S.  P.  Matter  of  Sandrock,  49 
Misc.  371. 

SJ  Profits  made  by  the  executor  in 
speculating  in  claims  against  the  es- 
tate must  be  charged  up  against  him 
on  an  accounting.  (Matter  of  Eains- 
forth,  40  Misc.  609;  83  N.  Y.  Supp. 
57.) 

38  See  §  620,  ante.  In  Baker  v. 
Disbrow  (18  Hun,  29;  aff'd,  79  N.  Y. 
631),  the  executors  under  a  will  were 
authorized  to  sell  real  estate,  and  di- 
rected to  invest  the  proceeds  upon 
bond  and  mortgage,  or  other  good  se- 
curity, and  pay  the  income  to  certain 


minor  children,  but  bought  with  such 
proceeds  real  estate,  which  they  sub- 
sequently resold  at  a  profit,  and  con- 
tinued buying  and  selUng  real  estate, 
the  income  from  which  the  cestui  que 
trust  received,  until  finally  the  tnis- 
tees  lost  a  large  part  ot  the  fund. 
Held,  that  the  purchase  of  real  estate 
was  unauthorized,  but  that  the  cestui 
que  trust,  on  becoming  of  age,  could 
not  ratify  the  first  transactions  which 
i-esulted  in  a,  profit,  and  call  upon  the 
trustees  to  account  for  the  tund  as  so 
increased,  from  the  date  of  the  in- 
crease, disavowing  the  subsequent 
transactions,  and  that  the  trustees 
were  only  liable  to  account  for  the 
fund  they  had  in  their  hands  before 
the  purchase  of  any  real  estate,  with 
interest  from  the  time  when  the  cestui 
que  trust  ceased  to  reap  the  benefit 
from  the  real  estate  bought.  S.  p., 
English  v.  Mclutyre,  29  App.  Div. 
439;  51  N.  Y.  Supp.  697;  Matter  of 
Porter,  5  Misc.  274.  In  Rose  v.  Rose 
(6  Dem.  26),  the  will  directed  the 
executor  to  sell  the  real  property,  at 
such  times  and  in  such  lots  as  would 
be  to  the  best  advantage,  invest  the 
proceeds  and  apply  the  interest  to  the 
support  of  his  widow  and  children 
during  the  minority  of  the  latter,  and 
ultimately  to  divide  the  principal. 
The  executor,  erected,  with  the  funds 
of  the  estate,  a  dwelling-house  upon 
a  parcel  of  land,  which  was  afterward 
sold,  with  the  improvements,  at  a  loss 
of  $650.  The  evidence  did  not  clearly 
disclose  by  whom  the  sale  and  con- 
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Losses  incurred  by  the  depreciation  of  the  market  value  of  secii- 
rities  are  not  chargeable  against  the  trustee,  where  there  is  noth- 
ing to  show  that  the  trustee  has  been  wanting  in  due  diligence 
and  prudence.  Thus  a  trustee  who  purchased  at  a  premium  for 
investment,  from  time  to  time.  United  States  bonds,  which,  being 
called  in  by  the  government,  declined  in  market  value  so  that  the 
premiums  paid  were  lost,  is  not  liable  for  the  loss,^®  nor  is  he 
liable  for  the  depreciation  of  values,  occurring  in  consequence  of 
a  general  financial  panic.*" 

A  profit,  arising  from  the  sale  of  the  triist  securities,  inures  to 
the  benefit  of  the  principal  of  the  trust,*^  and  is  not  distributable 
to  those  entitled  to  the  income;  per  contra,  a  loss,  if  any,  must 
be  that  of  the  principal.*^  Extraordinary  dividends  of  cash,**  or 
of  stock,**  are  distributable  as  income. 


veyance  were  made.  Held,  that  if  the  maladministration,  though  at  a  sub- 
sale  was  made  by  the  executor,  he  sequent  period  the  stocks  might  have 
was  liable  for  the  deficit,  having  ex-  been  sold  for  a  higher  price.  (Matter 
ceeded  the  authority  conferred  by  the  of  N.  Y.  Life  Ins.  &  Trust  Co.,  86 
will;  but  that  if  the  beneficiaries  sold  App.  Div.  247;  83  N.  Y.  Supp.  883.) 
the  property,  they  conveyed  a  good  41  Matter  of  Roberts,  40  Misc.  512; 
title,  and  must  be  deemed  to  have  82  N.  Y.  Supp.  805.  So,  too,  money 
taken  the  land  and  dwelling  in  lieu  realized  from  the  sale  of  options  to 
of  the  proceeds  of  sale,  thereby  rati-  purchase  additional  stock  (ib.).  See 
fying   the    executor's   act   in    erecting  §    749,   n.    post. 

the  latter.     But,  to   support  a  claim  42  Farwell   v.   Tweddle,    10  Abb.  N. 

of    ratification,    it    must    appear   not  C.  94;   People  v.  Davenport,  30  Hun, 

only    that    the    beneficiary   knew    all  177;    117   N.    Y.   549;    Whittemore   v. 

the  facts,  but  that  he   had  been  in-  Beekman,    2    Dem.    275;     Bergen    v. 

formed  of  his  rights  under  the  law.  Valentine,   63   How.   Pr.   221;    Matter 

(Matter  of  Long  Island  Trust  Co.,  92  of  Hutchinson,  N.  Y.  Law  J.,  Fob.  29, 

App.  Div.  1;  87  N.  Y.  Supp.  65;  aff'd,  1892;   Matter  of  Philbin,  id.,  July  9, 

179  N.  Y.  520.)  1892.     Compare  Matter  of  Hoyt,  160 

It   is   no  defense   that   the  trustee  N.   Y.    607. 

was  acting  as  the  beneficiary's  agent  43  Matter  of  Kernochan,   104  N.  Y. 

under  a  power  of  attorney.     (Matter  618;  Matter  of  Stevens,  47  Misc.  560. 

of  Menzie,  54  Misc.  188.)  See   §   749,  n.,  post. 

30  Brown  v.  Chesterman,  30  St.  Rep.  44  Goldsmith  v.  Swift,  25  Hun,  201 ; 

537;  9  N.  Y.  Supp.  187;  Valentine  v.  Riggs   v.   Cragg,   26   id.    102;    Matter 

Valentine,    3    Dem.    597;    Matter    of  of    Fisk,    45    Misc.    298;     Matter    of 

Hawk,  54  Misc.  187;  Matter  of  Hunt,  Roberts,  40  Misc.  512;   82  N.  Y.  Supp. 

121  App.  Div.  96.    Compare  Dexter  v.  805;  Simpson  v.  Moore,  30  Barb.  637; 

Watson,  54  Misc.  484.     See  §  622,  n.,  Clarkson    v.    Clarkson,    18    id.     646; 

ants;  §  749,  n.,  post.  Matter    of    Woodruff,     1    Tuck.    58; 

40  Matter  of  Blauvelt,  60  Hun,  394;  Matter  of  Prime,  N.  Y.  Law  J.,  March 

39  St.  Rep.  774;  rev'd,  on  other  points,  6,  1891.     See  §  749,  n.,  post.     Wbere, 

131  N.  Y.  249;  Matter  of  Thompson,  however,   a   trust   is    created    to   pay 

41   Misc.   420;   84  N.   Y.   Supp.   1111;  certain  annuities  with  remainder  over, 

aff'd,  87  App.  Div.  609.  stock  purchased  by  the  trustees  with 

An-  executor,  who  at  a  time  when  dividends  accruing  on  stock  already 
war  was  likely  to  depreciate  all  held  by  them,  goes  to  the  remainder- 
classes  of  securities,  sold  certain  cor-  men  if  it  exceed  the  amount  of  the 
porate  stocks  belonging  to  the  estate,  annuities.  (Matter  of  Harteau,  125 
and  invested  the  proceeds  in  Govern-  App.  Div.  710.)  In  England  and  Mas- 
ment   bond's,   is   not   chargeable   with  sachusetts,  such  a  dividend  is  regarded 


573  Admhstistbation  of  Estate,  Etc.      §§   627,  628. 

§  627.  Unavoidable  losses —  The  statute  declares  that  no  profit 
shall  be  made  by  executors  or  administrators  by  the  increase  of 
the  estate  in  their  hands ;  nor,  on  the  other  hand,  shall  they 
sustain  any  loss  by  the  decrease,  without  their  fault,  of  any  part 
of  the  estate;  but  they  shall  account  for  such  increase,  and  shall 
be  allowed  for  such  decrease,  on  the  settlement  of  their  accounts.*'' 
The  statute  also  provides  for  an  allowance  to  an  accounting  party 
for  property  of  the  decedent  perished  or  lost  without  his  fault.*® 
If  an  executor,  acting  in  good  faith,  makes  a  mistake  —  as  if  he 
agrees  to  surrender  a  term  for  less  than  its  worth,  supposing  it 
forfeited  ■ — ■  he  is  not  liable  for  the  loss  incurred ;  but  if,  after 
discovering  the  mistake,  he  goes  on  to  complete  the  transaction 
and  releases  the  right,  he  becomes  liable. ^'^  If  an  executor  is 
robbed  of  assetsj  he  will  in  general  be  exonerated,  but  this  de- 
pends largely  upon  the  question  of  negligence.*^ 

§  628.  Loss  of  debts  due  the  estate —  The  loss  of  a  debt  due  to 
the  estate  by  a  solvent  person,  through  the  neglect  of  the  represen- 
tative to  prosecute  it,*®  or  by  reason  of  the  incompetency  of  his 

as  forming  a  part  of  the   capital  of  stituted  negligence  for  wliich  she  was 

the   estate.     See   2  Perry   on   Trusts  liable.      (Cornwell    v.    Decic,    8    Hun, 

(4th  ed.),   §  545.  122.)      See  McCabe   v.   Fowler,   84  N. 

45  Co.  Civ.  Proc,  §  2729,  adopting  Y.  314.  The  fact  that  a,  large  defal- 
2  R.   S.  93,  §  57.  cation  by  a  clerk  of  the  trustees  had 

46  Co.  Civ.  Proc,  §  2729  (formerly  impaired  the  fund,  is  no  excuse  for 
§  2741).  withholding    income    from    the    bene- 

47  People  V.  Pleas,  2  Johns.  Cas.  376.    fieiary  to  make  good  the  loss.     (Mat- 
48Furman   v.   Coe,   1    Cai.   Cas.   96.    ter  of  Chesterman,  75  App.  Div.  573; 

An      administratrix     kept     a     large  78  N.  Y.  Supp.  345.) 

amount    of    money     (the    collections  49Hollister  v.  Burritt,  14  Hun,  291; 

from  the  sale  of  goods  in  a  store,  and  Matter  of  Hosford,  27  App.  Div.  427 ; 

of  notes   and   accounts   of   the  intes-  50  N.  Y.  Supp.  550;  Matter  of  Childs, 

tate)   in  a  trunk  in  a  bedroom  occu-  26  id.  721.     The  fact  that  the  solvent 

'   pied  by   her   crippled   son,  being  one  debtor  lives  in  another  State  does  not 

of  the  rooms  occupied  by  her  family  absolve    the    representative    from   the 

adjoining  the  store.    Part  of  such  col-  duty  of  trying  to  collect  it.     (Matter 

lections   had  been  kept  there   over   a  of  Millard,  27  St.  Rep.  789;   9  N.  Y. 

year.     The   nearest  bank  was    twelve  Supp.     126.)       In     Matter     of     Long 

miles    from    where    she    lived.      The  Island  L.  &  T.  Co.    (92  App.  Div.  5) 

money    having    been    stolen,    it    was  where     the     representative     had     ae- 

held,  that,  had  it  been  only  a  portion  cepted    conveyance    of    real    property 

of  the  estate  lately  collected,  and  had  in  payment  of  a  debt  due  the  estate 

the    rest   been    deposited    in    a   bank,  without  examining  the   title,  he  was 

she  might  have  been  justified  in  keep-  surcharged   with   the   amount   of   the 

ing  the  same  where  she  did,  until   a  debt,    it   having    transpired   that    the 

proper    opportunity   to   deposit   it    in  title  was  unmarketable.     In  the  same 

the  bank  occurred ;  but  as  the  whole,  case  the  executor  was  also  surcharged 

or   nearly   all,   of  the   fund   had  been  with    the    amount    of    a    debt,    which 

allowed   to   remain    in    such   an   inse-  though  collectible,   he  allowed  to   be- 

cure  place  for  nearly  a  year,  when  it  come  barred  by  the  statute  of  limita- 

was  stolen,  it  was  such  a  violation  of  tions. 
the  ordinary  laws  of  prudence  as  con- 
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attorney,  will  not  be  allowed  him  on  his  accounting.^"  The  bur- 
den of  proof  is  on  him  to  show  a  fair  reason  why  he  did  not  prose- 
cute.®"^ If  his  omission  was  directed  by  a  reasonable  judgment, 
and  in  accordance  with  the  bona  fide  advice  of  counsel,  he  will  not 
be  held  liable  for  the  consequent  loss."''^  He  will  be  charged  (if  a 
sole  representative)  with  the  amount  of  his  own  indebtedness  to 
the  decedent.  If  the  validity  or  amount  of  the  alleged  debt  is 
disputed,  the  Surrogate's  Court  is  given  jurisdiction  to  try  and 
determine  the  contest,  upon  the  judicial  settlement  of  the  repre- 
sentative's account."^  Indeed,  the  Surrogate's  Court  is  the  only 
forum  where  the  question  of  the  individual  liability  of  a  sole  rep- 
resentative, upon  an  alleged  indebtedness  to  the  intestate,  can  be 
determined.  °* 

§  629.  Authority  to  sell  or  compound  debts  due  to  decedent The 

common-law  power  of  executors  and  administrators  to  compound 


50  Matter  of  Hayes,  40  Misc.  500; 
82  N.  Y.  Supp.  792.  An  executor 
who  employs  a  person  to  bring  a 
suit  who  is  not  authorized  to  prac- 
tice, may  be  held  personally  liable 
for  any  losses  that  may  ensue  from 
his  irregular  proceedings.  (Wakeman 
V.  Hazleton,  3  Barb.  Ch.  148.)  "Where 
an  executor  gave  securities,  due  to 
his  testator,  to  an  attorney  to  collect, 
and  six  years  after  the  death  of  the 
executor  the  attorney  collected  the 
money,  and  applied  it  to  his  own  use, 
and  became  insolvent,  it  was  held, 
that  the  estate  of  the  executor  was 
not  chargeable  with  the  loss.  ("Elay- 
ner  v.  Pearsall,  3  Johns.  Ch.  578.) 

51  Matter  of  Joost,  50  Misc.  78; 
Matter  of  Kemp,  49  Misc.  396. 

52  0'Conner  v.  Gifford,  117  N.  Y. 
275;  Matter  of  Ball,  55  App.  Div. 
284;  66  N.  Y.  Supp.  874;  Matter  of 
Hosford,  62  App.  Div.  626;  71  N.  Y. 
Supp.  163;  Matter  of  Joost,  supra. 
See  Matter  of  Olmstead,  52  App.  Div. 
515;  aflF'd,  164  N.  Y.  571.  An  execu- 
tor is  not  liable  for  failure  to  take 
steps  to  recover  alleged  assets  where 
there  were  reasonable  grounds  for 
believing  that  they  would  be  ineffect- 
ual and  he  acted  in  good  faith.  (Mat- 
ter of  Hall,  16  Misc.  174;  38  N.  Y. 
Supp.  1135.)  To  the  same  effect, 
Matter  of  Joost,  supra.  "Where  an 
administrator  fails  to  enter  a  de- 
ficiency judgment  in  foreclosure 
brought  by  him,  he  is  not  liable  per- 
sonally for  such  deficiency,  where  the 


judgment  would  have  been  worthless. 
(Matter  of  Hayes,  40  Misc.  500;  82 
N.  Y.  Supp.  792.)  Nor  is  he  charge- 
able with  the  amount  of  a  note  in 
favor  of  his  testator,  the  existence  of 
which  was  unknown  to  him.  (Mat- 
ter of  Guldenkirch,  35  Misc.  123;  71 
N.  Y.  Supp.  310.) 

53  Co.  Civ.  Proc,  §  2731.  He  is 
chargeable,  on  his  accounting,  for  the 
unpaid  principal,  together  with  ac- 
crued interest.  (Matter  of  Clark,  34 
St.  Rep.  523;  11  N.  Y.  Supp.  Oil.) 
\¥here  an  executor  satisfied  of  record 
his  own  mortgage,  given  to  his  tes- 
tator, in  his  lifetime,  to  secure  his 
own  bond,  but  did  not  pay  the  bond, 
his  estate,  on  his  death,  is  liable,  at 
the  instance  of  testator's  heir,  for 
the  amount  due  on  the  bond.  (Mat- 
ter of  Brownell,  39  St.  Rep.  918;  15 
N.  Y.  Supp.  475.)  In  Matter  of  Grif- 
fith (49  Misc.  405),  the  administratrix 
of  her  husband's  estate  was  charged 
with  a  judgment  by  confession  en- 
tered against  her  in  favor  of  the  de- 
cedent. 

64  Burkhalter  v.  Norton,  3  Dem.  610. 
An  application  for  adjudication  as  to 
the  amount  due  from  an  executor  to 
the  estate  and  directing  the  deposit 
thereof  in  a  trust  company,  will  not 
be  granted  pending  a  reference  upon 
the  executor's  accounting,  which  can 
determine  the  facts  upon  which  the 
application  was  necessarily  based. 
(Matter  of  Oilman,  3  St.  Rep.  340.) 
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with  debtors  of  their  decedent,^'  has  been  confirmed  by  statute, 
which  empowers  the  surrogate  to  "  authorize  the  executor  or  ad- 
ministrator (1)  to  compromise  or  compound  a  debt  or  claim,  on 
application,  and  for  good  and  suificient  cause  shown,  and  (2)  to 
seU  at  public  auction,  on  such  notice  as  the  surrogate  prescribes, 
any  uncollectible,  stale,  or  doubtful  debt  or  claim  belonging  to  the 
estate."  It  is  also  provided  that  "  any  party  interested  in  the 
final  settlement  of  the  estate  may  show,  on  such  settlement,  that 
such  debt  was  fraudulently  compromised  or  compounded."  °®  It 
will  be  observed  that  the  second  clause  of  the  statute  does  not  ex- 
tend to  claims  against  the  estate,  but  under  the  first  clause  the 
surrogate  has  power  to  authorize  a  compromise  of  claims  either  in 
favor  of  or  against  the  estate.^^  There  has  never  been  any  doubt 
that  the  representative  of  a  decedent  had  ample  power,  inde- 
pendent of  the  statute,  to  compound  a  debt  due  by  or  to  the 
estate  f^  and  it  is  his  duty  to  compound  and  release  a  debt,  when 
the  interest  of  the  estate  requires  such  action.^®    Hence,  he  may 

B5See   Chouteau  v.   Suydam,  21  N.  Matter  of  Scott,  1  Redf.  234;  Matter 

Y.  179;  Van  Home  v.  Fonda,  5  Johns,  of   Albreeht,   1   Connoly,    12;    Murray 

Ch.  388;  Gillespie  v.  Brooks,  2  Redf.  v.   Blatchford,   1   Wend.   583;    Matter 

349.  of   Wagner,  40  Misc.   490;    82   N.    Y. 

66  Co.      Civ.      Proc,      §      2719,     as  Supp.   797.     A  provision   in   the   will 

amended  1893;  adopting  L.  1847,  c.  80,  autliorizing    the    executors     to     oom- 

§§   1,  2.     The  law  of   1847  had  been  pound  with  debtors  of  the  estate  who 

amended  by  L.   1888,  c.   571,  and  by  were  unable  to  pay,  or  wholly  to  for- 

L.  1893,  c.  100,  but  it,  and  the  amend-  bear  suing  them,  does  not   authorize 

atory  act  of   1888,  were   repealed  by  the    executors    to    abstain    from    de- 

L.  1893,  c.  586.     The  amendatory  act  ducting,  from  a  legacy  for  the  bene- 

of    1893,    c.    100,   was    not   expressly,  fit  of  a  poor  person,  a  debt  due  from 

though    it     was    impliedly,    repealed  him  to  the  testator.     (Stagg  v.  J^ek- 

with  the  original  statute.  man,   2  Edw.   89.)     Executors  should 

5T  Matter  of  Oilman,   92  App.   Div.  be  credited  with  a  sum  paid  by  them 

462;   87  N.  Y.  Supp.   128;   aflf'd,  178  in   compromise   of  an   action   against 

N.   Y.   606.     See  Matter   of   Bronson,  them    on    a   claim    said   to   have    ac- 

69    App.    Div.    487;    74    N.    Y.    Supp.  erued    .against     their     decedent,     al- 

1052,  where  it  was  said  that  the  sur-  though  the  claim  should  afterward  be 

rogate   has   no   power   to   enforce   an  shown  to  have  had  no  foundation,  if 

agreement   for   the   compromise   of   a  they    made    the    settlement    in    good 

debt  made  by  the  representative.   Ex-  faith  and  from  a  reasonable  fear  that 

ecutors  and  administrators  have   also  the  litigation  for  the  enforcement  of 

the   power   to   submit   to   arbitration,  the  claim  might  go  against  them,  or 

disputed  claims  or  demands,  in  favor  that  their  success  might  prove   more 

of,  or  against,  the  estate.     (Wood  v.  costly   to   the   estate   than   a   partial 

Tunnicliff,  74  N.  Y.  38.)  surrender.       (Matter    of    Baruth,    62 

58  Matter    of    Oilman,    supra.      The  Misc.    596.)      So,   too,    where    a    debt 

only  risk  he  assumes  in  so  doing  is  due  the  estate  can  be  enforced  only 

that  unless  his  action  in  this  respect  by   means   of   cumbersome,    expensive 

is    sustained   by   the    Court,   he   may  and    uncertain    proceedings,    leave    to 

be     subjected    to    personal     liability,  accept  a  proposed  compromise  should 

(lb.)  be  granted.      (Matter  of   McCabe,   55 

59Leland   v.    Manning,   4   Hun,    7;-  Misc.  484.) 
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settle  and  discontinue  an  action  commenced  by  his  decedent  in 
his  lifetime,  without  leave  of  the  surrogate  and  without  being 
substitiited  as  plaintiff  in  the  action.^"  The  power  of  the  surrogate 
is  not  confined,  as  has  been  supposed,  to  the  compromise  of  claims 
against  insolvent  debtors,®^  but  extends,  as  well,  to  claims  against 
solvent  debtors,  where  there  is  smj  reason  to  doubt  either  the 
legality  of  the  claim,^^  or  the  existence  of  a  valid  set-off.*^  The 
application  to  the  surrogate  for  leave  to  compromise  may  be  ex 
parte,  and  should  disclose  all  the  facts  and  circumstances  war- 
ranting the  compromise  proposed,  such  as  the  condition  of  the 
estate,  the  amount  of  the  claims  against  it,  whether  presented 
under  a  published  notice  or  otherwise;  in  short,  the  same  facts 
should  be  shown  as  would  be  required  if  the  question  of  the  pro- 
priety of  the  compromise  was  before  the  court  on  a  judicial  settle- 
ment of  the  petitioner's  account,  on  the  objection  of  parties  in- 
terested.®* The  court  will  not  sanction  the  executing,  by  the  rep- 
resentative, of  a  composition-deed,  by  which  a  long  extension  of 
credit  is  given  the  debtor,  without  present  payment  of  any  part  of 
the  debt.  This  is  not  a  "  compromise  "  of  the  debt,  which  means 
the  acceptance  of  a  part  in  satisfaction  of  the  whole. ^^  Where  the 
debt  is  a  part  of  a  trust  estate,  the  amount  received,  on  the  com- 
promise, though,  in  part,  it  represents  the  interest  accumulated 
on  the  debt,  belongs  to  the  principal  of  the  trust.®® 

§  630.  Misapplication  of  assets —  The  representative  is  held  to 
a  faithful  and  intelligent  application  of  the  assets  to  actual  and 
existing  liabilities,  such  as  the  assets  are  legally  applicable  to; 
and  if  he  assumes  to  pay  a  demand  which  has  no  legal  foundation, 
and  could  not  have  been  recovered,  the  claim  may  properly  be  dis- 

eoAuken  v.  Kiener,  9  St.  Rep.  669.  estate  for  $1,350.     The  accounting  ex- 

01  Howell  V.  Blodgett,  1  Redf.  323;  eeutor  claimed  that  the  compromise 
Patten's  Estate,  1  Tuck.  56.  represented  the  principal  of  the  debt, 

02  Shepard  v.  Saltus,  4  Redf.  232.  with  interest  accrued  up  to  the  time 

03  Berrien's  Estate,  16  Abb.  Pr.  (N.  of  the  compromise,  and  to  the  extent 
S.)  23.  that  the  sum  received  in  compromise 

tiilatter  of  Richardson,  31  St.  represented  interest,  it  should  be  ap- 
Rep.  957;  9  N.  Y.  Supp.  638.  If  the  propriated  to  the  fund  to  be  paid 
representative  compromises,  without  over  to  the  life  tenants.  Held,  that 
the  authority  of  the  surrogate,  a  the  amount  received  from  the  debtor 
judgment  held  by  him,  he  must  es-  formed  part  of  the  corpus  of  the 
tablish  affirmatively  the  propriety  of  trust,  and'  could  not  be  considered  in 
such  settlement.  (Matter  of  Quinn,  the  same  light  as  bonds  or  interest- 
30  St.  Rep.  210;  9  N.  Y.  Supp.  550.)  bearing  securities  passing  to  the  ex- 
es Matter  of  Loper,  2  Redf.  545.  eeutor  on  testator's  death;  conse- 
ofi  In  Matter  of  Philbin  (N.  Y.  Law  quently  the  rule  of  Riggs  v.  Cragg 
J.,  July  9,  1893),  the  executor  had  (26  Hun,  90)  did  not  apply, 
compromised  a  debt  of  $1,300  due  the 
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allowed  on  his  accounting. ''''  And  if  he  negligently  allows  an  in- 
valid claim  to  go  to  judgment,  without  employing  counsel,  to 
attend  the  trial,  or  taking  an  appeal,  he  may  be  charged  with  the 
amount  paid  on  the  judgment.®*  He  cannot  allow  claims  which, 
though  otherwise  valid,  are  barred  by  the  Statute  of  Limitations, 
whether  the  claim  is  his  own**  or  another's  '^^  nor  can  he  revive  a 
debt  so  barred  by  a  new  promise.''^  On  the  other  hand,  it  is  not 
only  the  right,  but  the  duty,  of  an  executor  to  discharge  a  valid 


6"  Dye  V.  Kerr,  15  Barb.  444.  The 
principle  of  the  text  applies  to  illegal 
debts  of  honor.  (Matter  of  Hull,  97 
App.  Div.  258;  89  N.  Y.  Supp.  939.) 
An  executor  cannot  excuse  an  im- 
proper disposition  of  a  trust  estate 
because  his  co-executrix,  who  is  also 
one  of  the  beneficiaries  concurred; 
nor  is  an  illegal  disposition  of  the 
trust  estate  excused  because  the  ex- 
ecutor could  reap  no  persbnal  benefit 
therefrom.  (Matter  of  Hirsch,  116 
iVpp.  Div.  367;  101  N.  Y.  Supp.  893; 
atf'd,  188  N.  Y.  584.) 

68  Matter  of  Saunders,  23  N.  Y. 
Supp.  829;  4  Misc.  28;  Matter  of 
Watson,  115  App.  Div.  310;  100  N.  Y. 
Supp.  993;   aff'd,  187  N.  Y.  541. 

60  Rogers  v.  Rogers,  3  Wend.  503. 
See  ante,  §  565. 

TO  Bloodgood  v.  Bruen,  8  N.  Y.  362 ; 
Matter  of  Hill,  26  St.  Rep.  290;  7 
N.  Y.  Supp.  328 ;  Hamlin  v.  Smith,  72 
App.  Div.  601;  76  N.  Y.  Supp.  258; 
Matter  of  O'Rourke,  12  Misc.  248;  34 
N.  Y.  Supp.  45;  Matter  of  Ooster- 
houdt,  15  Misc.  506;  38  N.  Y.  Supp. 
179;  Matter  of  Van  Voorhees,  55 
Misc.  185;  109  N.  Y.  Supp.  1090; 
Matter  of  Goss,  98  App.  Div.  489;  90 
N.  Y.  Supp.  709.  After  a  lapse  of 
upward  of  twenty  years  since  the  pay- 
ment, by  an  executor,  of  a  debt  barred 
by  the  Statute  of  Limitations,  the 
court  may  presume  that  the  executor, 
in  paying  it,  had  evidence  of  a  new 
promise  by  the  testator;  and  credit 
may  be  allowed  accordingly  for  such 
payment.  (Broome  v.  Van  Hook,  1 
Redf.  444.)  So  the  payment  of  a 
judgment,  obtained  against  the  exec- 
utor on  a  demand  barred  by  the  stat- 
ute, on  proof  of  a  new  promise  made 
by  him,  was  held  a  proper  charge 
against  the  estate.  Every  presump- 
tion must  be  given  in  favor  of  the 
executor,  after  a  long  lapse  of  time  — 

37 


e.  g.,  twenty-one  years  —  that  he  had 
good  and  sufficient  reason  for  making 
the  new  promise.  (lb.)  An  admin- 
istrator will  not  be  charged  with 
compound  interest  in  a  case  where 
he  has  acted  in  good  faith,  and  ap- 
parently refused  to  interpose  the  de- 
fense of  the  Statute  of  Limitations, 
where  there  has  been  long  acquies- 
cence by  the  next  of  kin.  (Matter 
of  Kennedy,  30  St.  Rep.  215;  9  N.  Y. 
Supp.  552.)  As  to  the  effect  of  a 
surrogate's  decree  settling  an  execu- 
tor's account,  which  included  pay- 
ment of  a  claim  barred  by  the  stat- 
ute, see  Matter  of  Burr,  48  Misc.  56; 
rev'd  on  other  points,  118  App.  Div. 
482. 

71  Matter_  of  Kendrick,  107  N.  Y. 
104 ;  Bucklin  v.  Chapin,  1  Lans.  443 ; 
Flynn  v.  Diefendorf,  51  Hun,  194;  4 
N.  Y.  Supp.  934 ;  Visscher  v.  Wesley, 
3  Dem.  301;  Cotter  v.  Quinlan,  2  id. 
29;  Shute  v.  Shute,  5  id.  1;  Matter 
of  Bradley,  25  Misc.  261;  54  N.  Y. 
Supp.  555 ;  Spioer  v.  Raplee,  4  App. 
Div.  471;  38  N.  Y.  Supp.  806;  Balz  v. 
Underbill,  19  Misc.  215;  44  N.  Y. 
Supp.  419;  Matter  of  Primmer,  49 
Misc.  413.  See  Schutz  v.  Morette,  146 
N.  Y.  137;  66  St.  Rep.  271.  A  claim 
once  barred  by  the  statute  cannot  be 
revived  by  the  administrator,  to  the 
prejudice  of  the  parties  in  interest, 
by  a  failure  to  reject  a  second  presen- 
tation. (Gardner  v.  Pitcher,  109  App. 
Div.  106;  95  N.  Y.  Supp.  678;  aflf'd, 
185  N.  Y.  534.)  But  while  a  note 
executed  by  an  executor  for  money 
borrowed  to  pay  a  debt  of  testator's 
which  was  barred  by  the  statute  is 
not  a  charge  against  the  estate,  it  is 
binding  against  the  executor  and 
beneficiaries  under  the  will  who  au- 
thorized the  executor  to  make  such 
loan.  (Hamlin  v.  Smith,  72  App. 
Div.  601;  76  N.  Y.  Supp.  258.) 
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debt  against  the  estate/^  and  he  may,  by  making  payments  thereon,, 
prevent  the  running  of  the  statute.  The  rule  that  an  executor  can- 
not revive  a  debt  has  no  application  to  a  case  where  he  performs 
his  legal  duty  in  keeping  it  in  force.™  It  is  no  part  of  the  duty 
of  a  representative  to  subject  the  estate  of  his  decedent  to  a  de- 
mand from  which  it  is  by  law  exempt.  If  he  can  do  it  in  any 
manner,  it  must  at  all  events  be  by  a  positive  contract.  A  pro- 
vision in  the  will  for  the  payment  of  all  just  debts  does  not  revive 
a  debt  barred  by  the  statute.'^*  Where  the  representative  has  al- 
lowed a  claim  against  the  estate,  it  is  not  res  adjudicata  against 
the  creditors  or  next  of  kin.  On  the  final  accounting,  the  wisdom 
of  his  action  in  allowing  the  demand  against  the  estate  may  be 
litigated  by  them  against  the  representative,  and  passed  upon, 
even  though  such  a  course  may  involve  the  trial  of  a  disputed 
claim.''^  An  application  of  assets  pursuant  to  an  invalid  direc- 
tion contained  in  the  will,  e.  g.,  paying  for  masses  to  be  said  for 
the  repose  of  testator's  soul  —  although  the  invalidity  of  such  a 
direction  had  not  been  judicially  declared  at  the  time,  will  not, 
it  seems,  entitle  the  executor  to  be  credited  therewith,  on  his  ac- 
counting.''"  And  where,  with  full  knowledge,  he  distributes  the 
assets  to  legatees,  without  reserving  sufficient  to  pay  debts  due  him- 
self, or  his  commissions,  he  is  not  entitled,  on  his  accounting,  to 
an  order  that  the  legatee  refund."  A  representative  who  pays, 
from  the  personal  assets,  a  debt  which  is  properly  chargeable  only 
upon  the  real  property,  may  be  held  to  aceoimt,  as  if  no  such  pay- 

72  If  the  executor  has  funds  in  his  puto  of  the  validity  of  a  debt  or 
hands  applicable  to  the  payment  of  claim  there  mentioned,  but  it  lias 
a  valid  debt,  but  fails  to  discharge  it,  reference  to  a  dispute  by  the  adminis- 
he  will  not  be  allowed  credit  for  in-  trator  or  executor.  See  Butler  v. 
terest  thereon  subsequently  paid  by  Johnson,  41  Hun.  206 ;  Visscher  v. 
him.  (Matter  of  Hawley,  108  App.  Wesley,  3  Dem.  301;  Riley  v.  Ryan, 
Div.  185;  96  N.  Y.  Supp.  61;  aff'd,  103  App.  Div.  176.  The  surrogate 
185  N.  Y.  566.)  may,   in   proceedings   to    sell   real    es- 

73  Holly  V.  Gibbons,  176  N.  Y.  520.  tate,  determine  the  validity  of  any 
If,  however,  the  claim  is  already  claim  against  the  estate,  and  the  fact 
barred  at  the  decedent's  death,  a  par-  that  a  claim  is  in  favor  of  the  ad- 
tial  payment  by  the  executor  will  ministrator  is  immaterial.  (Matter  of 
net  revive  it.  (Hamlin  v.  Smith,  Williams,  1  Misc.  35;  22  N.  Y.  Supp. 
supra.)  006.) 

74Bloodgood  V.  Bruen,  supra.  76  O'Conner   v.    Gilford,    117    N.    Y. 

75  Matter  of  Strickland,   1  Connoly,  275 ;  27  St.  Rep.  453.     But  a  creditor, 

435 ;   22   St.  Rep.  902.     It  was   said,  who  failed  to  present  his  claim  within 

in  that  case,  that  section  2730    (now  the   time  prescribed  by  the  published 

section  2728)   of  the  Code,  permitting  notice,  cannot  object  to  the  allowance, 

any    party    "  to    contest    the    account  where    it    was    consented    to    by    the 

with  respect  to  a  matter  affecting  his  residuary  legatee.     (lb.) 

interest  in  the  settlement  and  distri-  77  Lang   v.   Howell,   29    Abb.   N.    C. 

bution  of  the  estate,"  did  not  conflict  117;  21  N.  Y,  Supp.   102.     See  §  774, 

with  section  2743,  relating  to  the  dis-  post. 
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ment  had  been  made,  and  must  look  to  the  real  property  for  re- 
imbursementJ*  Personal  property,  although  specifically  be- 
queathed by  the  will,  must  be  applied  to  the  payment  of  the  debts 
of  the  estate,  before  land  devised  can  be  made  chargeable  therefor. 
Consequently,  where  the  executor  first  applies  the  rents  of  the  real 
estate  to  the  payment  of  the  debts,  it  is  a  misappropriation  of  the 
fund,  for  which  he  will  be  held  personally  liable.™  Before  the 
personal  estate  of  a  testator  will  be  discharged  from  the  burden  of 
paying  the  debts,  it  must  clearly  appear  that  it  was  intended  that 
it  should  be,  which  will  not  be  inferred  from  the  fact  that  au- 
thority is  given  to  sell  all  or  some  part  of  the  real  estate  for 
the  payment  of  debts,  especially  in  a  case  where  no  disposition  is 
made  of  the  personalty.*"  Where  a  testator  had  given  a  mortgage 
upon  lands,  to  secure  an  accommodation  indorser  of  his  note,  the 
amount  of  the  note  is  payable  out  of  the  personal  property  before 
recourse  can  be  had  to  the  land.*^ 

TITLE  SIXTH. 

LIQUIDATION    AND    PAYMENT    OF    DEBTS    AND    TAX. 

ARTICLE  FIRST. 

LIQUIDATION    OF    CLAIMS. 

SUBDIVISIOIT    1. 

ASCEETAINING    CEEDITOES. 

§  631.  Liquidation  of  debts  before  the  Revised  Statutes Execu- 
tors and  administrators  are 'required  to  proceed  "  with  diligence  " 
to  pay  the  debts  of  the  decedent.*^  The  present  system  of  as- 
certaining the  creditors,  and  liquidating  the  debts  of  the  decedent, 

78  .Johnson  v.  Corbett,  1 1  Paige,  agreed  that  the  lessee  should  erect  a 
265.  Compare  Matter  of  Hosford,  27  barn  thereon,  and  that  in  case  the 
App.  Div.  427;  50  N.  Y.  Supp.  550;  lessor  died  pending  the  lease,  the 
Hetzel  V.  Easterly,  96  App.  Div.  517.  lessee  should  have  a  legal  claim 
Executors  may  lawfully  pay  out  of  against  lessor's  estate  for  the  value 
the  estate  tlie  amount  due  on  a  con-  of  the  barn.  Held,  that  the  claim  was 
tract  for  the  purchase  of  land  exe-  valid,  but  that  the  fact  that  the  de- 
cuted  by  the  testator,  which  land  has  cedent  lessor  had  no  personal  prop- 
been  devised  by  him.  (Matter  of  erty  did  not  make  the  claim  a  charge 
Davis,  43  App.  Div.  331.)  upon  the  real  estate  in  the  nature  of 

T9Nagle  V.  McOinniss,  49  How.  Pr.  an    equitable    mortgage.      (Matter    of 

193.     See   Matter   of   Oosterhoudt,    15  Williams,  1  Misc.  35.) 
Misc.  586;  38  N.  Y.  Supp.  179.  81  Cochrane    v.     Hawver,    54    Hun 

80  Sweeney    v.    Warren,    127    N.    Y.  556;  28  St.  Rep.  1. 
426.     The    testator   leased   certain   of       82  Co.   Civ.  Proc,  §   2719;   adopting 

his  lands,  in  his  lifetime,  and  it  was  2  R.  S.  87,  §  27. 
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differs  materially  from  that  prevailing  before  the  adoption  of  the 
Eevised  Statutes.  The  changes  introduced  tend  to  discourage 
multiplicity  of  suits,  and  to  secure  a  perfect  equality  among  cred- 
itors of  the  same  class,  which  before  was  frequently  not  the  case. 
A  brief  statement  of  the  former  system  will  shed  light  upon  the 
one  at  present  prevailing.  Under  the  old  system,  a  personal 
representative,  immediately  upon  his  appointment,  or,  if  none  was 
appointed,  then  any  person  who  intermeddled  with  the  estate  as 
an  administrator  de  son  tori,  was  liable  to  an  action  for  the  re- 
covery of  a  debt  due  by  decedent.  The  estate  was  always  pre- 
sumed to  be  solvent,  and  sufficient  to  pay  all  claims  in  full,  and, 
therefore,  it  was  not  necessary  to  allege,  in  the  declaration,  that 
the  representative-defendant  had  assets.  If  this  presumption  was 
not  rebutted  by  plea  and  proof,  and  judgment  was  had  against  the 
personal  representative,  whether  by  default  or  on  demurrer,  upon 
verdict  on  any  plea,  except  plene  administravit,  or  admitting  assets 
to  such  a  sum  in  riens  ultra,  he  was  concluded  from  denying  that 
he  had  assets  to  satisfy  the  judgment.®*  Unless,  therefore,  the 
representative  was  prepared  to  admit  that  he  had  assets  applicable 
and  sufficient  for  the  payment  of  the  claim,  he  was  obliged  to 
contest  the  action,  though  prepared  to  admit  the  claim  to  be  a 
just  one.  Thus,  to  an  action  on  a  simple  contract  debt  of  the 
decedent,  the  representative  could  plead  that  he  had  fully  admin- 
istered all  the  goods,  etc.,  of  the  decedent,  which  had  come  into 
his  hands  to  be  administered  —  technically,  a  plea  of  plene  admin- 
istravit. If  he  admitted  the  possession  of  a  certain  amount  of 
assets,  but  not  enough  to  pay  the  debt  in  suit,  this  was  a  plea  of 
plene  administravit  prceter;  or  he  might  admit  assets  and  plead 
that  there  were  other  debts  to  which  they  were  applicable,  in 
preference  to  the  debt  in  suit.  Thus,  to  an  action  on  a  simple 
contract  debt,  he  could  plead  that  he  had  fully  administered,  ex- 
cept as  to  one  hundred  dollars,  and  that  there  was  an  unpaid  judg- 
ment debt  for  more  than  that  amount,  or  a  bond  debt,  or  a  simple 
contract  debt  upon  which  a  suit  had  been  commenced,  or  a  debt 
due  to  himself  for  which  he  had  retained.**  With  few  excep- 
tions, where  a  plea  was  found  against  an  executor  or  adminis- 
trator, he  became  personally  liable  for  the  costs,  and  when  he 
pleaded  that  he  was  never  executor  or  administrator  (ne  unques 

83  3  Wms.  on  Exrs.  (6th  Am.  ed.)  84  See  2  Chitty  PI.  (17th  Am. 
2070;  People  v.  Judges  of  Erie,  4  ed.)  382  et  seq;  3  Wms.  on  Exrs., 
Cow.  445.  1941  et  seq. 
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executor  or  administrator),  or  that  a  release  had  been  given,  he 
was  personally  liable  for  the  damages  as  well  as  the  costs,  the 
reason  given  being  that  he  had  pleaded  a  plea  which  he  knew  to 
be  false,  and  had  thus  unnecessarily  delayed  the  plaintiff.®"  In- 
deed, the  whole  reason  for  subjecting  representatives  to  personal 
liability  for  costs  was  their  having  pleaded  falsely;  but  a  plea 
which  the  decedent  might  have  made,  such  as  non  assumpsit  or 
non  assumpsit  sex  annos,  was  not  considered  technically  a  false 
plea,  though  the  jury  found  for  the  plaintiff.^® 

The  form  of  the  judgment  against  a  representative  depended 
upon  the  pleadings.  If  the  defendant  pleaded  that  he  had  never 
been  executor,  etc.,  or  a  release  to  himself,  and  the  issue  was  found 
against  him,  the  judgment  was  that  the  plaintiflE  do  recover  the 
debt  and  costs,  to  be  levied  out  of  the  assets  of  the  testator,  etc., 
if  the  defendant  have  so  much,  biit  if  not,  then  that  both  the  debt 
and  costs  be  levied  out  of  the  defendant's  own  goods.  If  the  de- 
fendant pleaded  any  other  plea,  except  the  two  above  mentioned, 
the  judgment  directed  the  execution  to  be  levied  out  of  the  goods 
of  the  testator,  etc.,  if  the  defendant  had  so  much,  and  if  not,  then 
the  costs  to  be  levied  out  of  the  goods  of  the  defendant.  If  the 
executor  pleaded  plene  adm,inistravit,  either  general  or  special,  and 
nulla  hona  or  nulla  bona  ultra,  and  the  plaintiff  was  satisfied  of  the 
truth  of  the  plea,  or,  on  issue  joined,  it  was  found  for  the  defend- 
ant, then  the  judgment  was  for  execution  to  be  levied  of  future 
assets  quando  acciderint.  The  difference  between  these  two  sorts 
of  judgment  is  not  so  great  as  would  at  first  appear,  for  although 
the  jiidgment  was  only  de  bonis  testatoris,  yet  the  executor,  upon 
a  deficiency  of  assets,,  was  ultimately  obliged  to  pay  the  debt  and 
the  costs  out  of  his  own  property,  because  the  judgment,  as  above 
stated,  was  conclusive  proof  of  assets  in  his  hands  sufficient  to 
satisfy  it ;  and  where  the  executor,  to  a  writ  of  execution  in  such 
a  case,  de  bonis  testatoris,  did  not  produce  assets  sufilcient  to 
satisfy  the  judgment,  the  sheriff  might  return  a  devastavit  by  the 
executor,  and,  upon  this  return,  an  execution  de  bonis  propriis 
might  issue.®''  By  taking  a  judgment  to  be  levied  on  future  assets, 
the  plaintiff  admitted  full  administration  of  the  estate  up  to  that 
time,  and  could  not  have  execution  until  some  assets  came  into 
the  hands  of  the  defendant,  when  he  might  bring  an  action  of 

85  People  V.  Judges  of  Erie,  supra.        8T  People  v.  Judges  of  Erie,  4  Cow. 

86  Osterhout     v.     Hardeubergh,     19    445. 
Johns.  266;  Evans  v.  Pierson,  1  Wend. 

30. 


§  632.  Administeation  of  Estate,  Etc.  582 

debt  on  the  judgment,  or  take  a  proceeding  scire  facias  to  have 
execution  issued  on  the  judgment,  and,  in  such  action  or  such 
proceeding,  the  liability  of  the  executor  for  assets  that  had  come 
to  his  hands,  or  that  he  might  have  collected  after  the  judgment, 
was  determined.*^  It  will  be  seen,  therefore,  that  actions  at  law 
against  executors  and  administrators  were  used  as  means,  not  only 
of  establishing  the  legality  of  claims  against  the  estate,  but  also 
of  determining  the  question  of  the  proper  conduct  and  manage- 
ment of  the  estate  by  the  representative,  and  the  amount  of  assets 
for  which  he  was  accountable. 

§  632.  Liquidation  of  debts  under  the  Revised  Statutes The 

Revised  Statutes  altered  the  whole  system  of  the  common  law  in 
this  regard.  A  judgment  against  an  executor  or  administrator 
now  proves  nothing  more  than  the  amount  of  the  indebtedness  of 
the  estate  to  the  plaintiff.  The  jurisdiction  as  to  the  accounts  is 
given  to  the  Surrogate's  Court  or  a  court  of  equity;  and  the  judg- 
ment creditor  cannot  have  a  distribution  of  the  estate,  except 
through  the  medium  of  those  tribunals,  nor  can  he  lawfully  issue 
execution  on  his  judgment,  except  on  the  order  of  the  surrogate. 
The  judgment  is  in  fact  only  a  liquidation  of  the  debt,  and  does 
not  conclude  the  executor  or  administrator,  on  the  question  of  assets 
at  all.*®  "  The  old  system  of  preferential  administration  having 
been  almost  entirely  subverted,  all  the  pleadings  and  other  parts 
of  the  ancient  superstructure,  in  so  far  as  it  was  raised  for  the 
protection  of  that  system,  have  gone  with  it."  ^^  Since  questions 
relating  to  the  due  administration  of  the  estate  cannot  now,  as 
formerly,  be  determined  in  an  action  for  the  decedent's  debt, 
against  the  personal  representatives  of  the  debtor,  a  judgment  in 
such  an  action  is  no  longer  evidence  of  assets  or  of  want  of  them.®-"^ 
It  seems  clear,  therefore,  that  the  provision  of  the  statute,  retain- 
ing the  old  form  of  judgments  against  executors  and  adminis- 
trators, was  incongruous  and  out  of  harmony  with  the  modern 
system.®^ 

88  2   Archbold's   Pr.  86  j    1   Paine   &  impossible  to  reconcile  with  the  gfen- 

Duer's  Pr.  51.  eral   system  prescribed  iu  respect   to 

80  Ginochio  v.  Porcella,  3  Bradf.  277.  the  settlement  of  estates  of  deceased 

90  Per  Cowen,  J.,  Parker  v.  Gainer,  persons.     The  system  itself  does  not 

17  Wend.  559.     See  Allen  v.  Bishop,  seem  to  have  been  fully  comprehended 

25  id.  414.  by  its  authors.     A  pro  rata  distribu- 

01  Ginochio  v.  Porcella,  3  Bradf.  277.  tion   among  the  creditors  of  a  class, 

See  now,  Co.  Civ.  Proc,   §    1824.  in   case   of   a   deficit   of   assets,   is   a 

92  2  R.  S.  88,  §§  31,  39.  In  Allen  v.  fundamental  principle,  for  the  en- 
Bishop  (25  Wend.  414),  Nelson,  Ch.  forcement  of  which  abundant  provi- 
J.,  said:  "  There  are  some  sections  sion  has  been  made."  See  Parker  v. 
in  the   Revised   Statutes  which  it  is  Gainer,  17  Wend.  559. 
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§  633.  Equality  among  creditors —  The  general  principle  per- 
vading the  present  system  of  settling  decedent's  estates  is,  that  the 
executor  or  administrator  is  to  be  deemed  a  trustee  for  all  the 
persons  interested  in  the  estate,  and  that  all  such  persons,  whose 
claims  are  equally  meritorious,  are  equally  entitled  to  payment ; 
the  whole  of  the  assets  are  brought  under  the  control  of  the 
Surrogate's  Court,  and  not  a  dollar  can  be  reached,  by  execution 
or  otherwise,  without  his  assent.  Nothing  is  gained,  therefore, 
by  a  creditor  in  obtaining  a  judgment  against  the  representatives, 
beyond  the  liquidation  of  the  debt."*  It  is  clearly  a  principal 
object  of  the  present  sj'stem  to  produce  equality  among  the  cred- 
itors of  a  decedent,  giving  a  preference  to  certain  classes  of  debts 
only. 

§  634.  Representative's  duty  to  ascertain  creditors It  is,  there- 
fore, important  for  the  representative  to  ascertain,  before  pro- 
ceeding to  discharge  a  debt,  the  probable  amount  of  the  assets 
applicable  to  the  payment  of  debts,  and  also  the  nature  and  extent 
of  the  decedent's  indebtedness;  otherwise,  if  after  paying  some 
of  the  debts  there  is  not  enough  left  to  pay  the  others  in  full,  he 
is  chargeable  with  the  excess  of  the  'pro  rata  paid.®*  The  personal 
representative  is  a  trustee  for  all  the  creditors.®"  To  enable  him, 
therefore,  to  ascertain  all  the  creditors,  and  to  determine  definitely 
the  amount  of  all  the  claims  against  the  decedent,  he  is  authorized, 
by  public  notice,  to  require  all  such  claims  to  be  presented  to  him 
within  a  certain  time.  The  principle  on  which  the  statute  pro- 
ceeds is,  that  the  representative,  being  a  trustee,  is,  like  all  trustees 
where  the  names  of  the  cestuis  que  trust  are  not  given  in  the  deed, 
bound  to  exercise  the  utmost  care  before  he  accepts  a  claim  as 
entitled  to  payment,  and  the  law  will  afford  him  a  reasonable  time 
to  examine  it. 

§  635.  Ad-interim   restraint    on    creditors In  furtherance   of 

the  same  object,  judgment  creditors  are  restrained  by  statutory 
provision  from  issuing  execution  upon  a  judgment  against  an  ex- 
ecutor or  administrator,  unless  on  an  order  of  the  surrogate  who 
appointed  him.  And  if  there  is  a  deficiency  of  assets,  execution 
can  issue  only  for  the  sum  that  appears  to  be  a  just  proportion  of 

S3  See  Mills  v.  Thursby,  2  Abb.  Pr.  Veeder    v.    Mudgett,    95    N.    Y.    295 ; 

432.  Matter  of  Keef,  43  Hun,  98. 

M  Nichols    V.     Chapman,    9    Wend.  95  Buckhout  v.  Hunt,   16  How.   Pr. 

452;   Clayton  v.  Wardell,  2  Bradf.  1;  407. 
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the  assets  applicable  to  the  judgment.^®  As  a  further  restraint 
upon  creditors,  it  is  provided  that  costs  cannot  be  recovered 
against  executors  or  administrators,  except  in  certain  cases  where 
the  claims  sued  on  have  been  rejected  by  the  executors.  The 
creditor's  right  of  action,  however,  is  not  absolutely  suspended; 
he  may  prosecute  his  action,  but  he  must  do  so  at  his  own  cost 
and  expense,  and  not  at  the  cost  and  expense  of  the  estate,  unless 
he  can  show  that  the  executor  has  been  guilty  of  some  laches  or 
illegal  act  in  regard  to  the  adjustment  of  his  claim.'"'' 

§  636.  Notice  to  creditors  to  present  claims. — At  any  time  after 
the  granting  of  letters,  the  executor  or  administrator  may  insert 
a  notice,  once  in  each  week  for  six  months,  in  one  or  more  news- 
papers printed  in  the  county,  as  the  surrogate  directs,  "  requiring 
all  persons  having  claims  against  the  deceased,  to  exhibit  the  same, 
with  the  vouchers  therefor,  to  him  at  the  place  to  be  specified  in 
the  notice,  at  or  before  the  day  therein  nanled,  which  shall  be 
at  least  six  months  from  the  day  of  the  first  publication  of  the 
notice."  ®^  The  surrogate  will  grant  an  order  for  the  publication 
of  the  notice  upon  the  application  of  the  representative  or  his 
attorney.  The  application  is  usually  in  writing,  but  verification 
is  not  required.  If  the  surrogate  is  desired  to  designate  more  than 
one  newspaper  for  the  publication  of  the  notice,  either  in  the 

96  Co.  Civ.  Proc,  §§  1825,  1826.  presented  at  the  representative's 
The  rule  at  common  law  was,  that  "  place  of  residence  or  transaction  of 
every  one  was  conclusively  presumed  business,"  is  also  happily  done  away 
to  have  knowledge  of  what  was  with.  It  was  held,  under  tlie  former 
transacted  in  the  king's  courts,  and  statute,  that  the  notice  need  not 
that  the  record  was  constructive  specify,  as  the  place  of  presentment, 
notice  to  every  one  aflFected  thereby  the  place  where  the  representative 
of  all  therein  contained;  and  an  ex-  transacted  his  own  personal  business, 
ecutor  or  administrator  could  not  ex-  or  his  private  residence.  He  miglit 
cuse  himself  for  having  consumed  select  a  place  as  his  place  of  business 
the  estate  in  paying  debts  of  an  in-  or  residence,  so  far  as  his  relation  to 
ferior  degree,  by  showing  want  of  the  estate  is  concerned,  e.  g.,  the  of- 
knowledge  of  the  judgment.  And  fiee  of  his  attorney;  and  the  designa- 
this  is  still  the  rule,  unless  the  repre-  tion  of  such  place  in  the  notice  made 
sentative  avails  himself  of  the  right  that  the  residence  or  place  of  business 
to  publish  notice,  etc.  of    the    executor,    for    that    purpose, 

97  Buckhout  V.  Hunt,  16  How.  Pr.  within  the  meaning  and  object  of  the 
407.     See  subd.  3  of  this  article,  post,  statute.     (Hoyt  v.  Bonnett,  58  Barb. 

98  Co.  Civ.  Proc,  §  2718,  adopting  529;  rev'd,on  other  grounds,  50  N.  Y. 
2  R.  S.  34,  as  amended  L.  1890,  c.  538;  disapproving  Murray  v.  Smith, 
456.  Before  the  amendment  of  1890,  9  Bosw.  689.)  But  the  notice  was 
the  notice  was  to  be  first  published  held  defective  if  it  required  present- 
"  after  the  expiration  of  at  least  six  ment  to  be  made  to  the  attorney  of 
months  since  the  granting  of  let-  the  executors  as  such,  instead  of  to 
ters  " —  for  no  reason  that  any  one  the  executors  themselves.  (Hardy  v. 
was  ever  able  to  discover.  The  re-  Ames,  47  Barb.  413;  Whitmore  v. 
quirement  that  the  claim   should  be  Foose,  1  Den.  159.) 
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county  or  elsewhere,  he  should  be  mformed  of  any  facts  and  cir- 
cumstances calculated  to  influence  his  selection.®*  Publication  in 
one  newspaper  printed  in  the  county,  pursuant  to  the  order  of  the 
surrogate,  is  sufficient,  unless  he  directs  a  publication  in  some  other 
newspaper  also.^ 

The  notice  is  for  the  protection  of  the  executor  or  adminis- 
trator, and  of  the  estate ;  there  is  no  absolute  obligation  to  give  it 
at  all,^  except  that,  if  he  distribute  the  estate  without  publishing 
the  notice,  he  must  assume  the  risk  of  having  to  pay  any  valid 
claim  that  may  thereafter  be  established.^  But  his  omission  to 
publish  a  notice  will  not  have  the  effect  of  subjecting  him  to  costs, 
in  an  action  by  a  creditor  for  a  debt  due  by  decedent.*  Immaterial 
errors  or  omissions  in  the  notice  will  not  affect  its  validity,  e.  g., 
the  omission  of  the  middle  letter  of  the  name  of  the  testator  in  the 
notice  is  immaterial,  as  the  law  recognizes  but  one  christian  name,* 
or  using  the  word  "  requested "  instead  of  "  required "  in  the 
notice  to  creditors.® 

SUBDIVISION  2. 

PEESENTATION  AND  PEOOF  OF  CLAIMS. 

§  637.  What  claims  may  be  presented —  Claims  which  have 
been  established  by  judgment,'^  or  which  have  been  decided  upon 
by  the  representative,^  before  or  during  the  publication,  need 
not  be  presented  after  the  publication  of  the  notice ;  but  the  neces- 

99  The  statute  provides  for  a  notice  Gooding,  9  id.  388;  Comstock  v.  Olm- 
"  in  a  newspaper  or  newspapers  stead,  6  How.  Pr.  77. 
printed  in  the  county;"  but  there  is  3  Matter  of  Blum,  83  App.  Div.  161; 
no  reason  why,  as  heretofore,  the  82  N.  Y.  Supp.  491. 
court  should  not  designate,  besides  a  4  Bullock  v.  Bogardus,  supra;  over- 
paper  printed  in  the  county,  another  ruling,  on  this  point,  Harvey  v.  Skill- 
paper  printed  in  another  county.  man,   22   Wend.   571.     In   the   earlier 

iDolbeer   v.    Casey,    19   Barb.    149.  case  of  Knapp  v.  Curtiss  (6  Hill,  386), 

It  was  said  to  be  doubtful  under  the  the  court  declined  to  be  governed  by 

former    statute     (but    without    good  the  rule  in  Harvey  v.  Skillman,  supra, 

reason),  whether  a  mere  order  of  pub-  which  case,  however,  it  attempted  to 

lication  is  sufficient,  without  a.  formal  distinguish. 

adjudication    that    a    publication    in  5  Comes  v.  Wilkin,  79  N.  Y.  129. 

such  newspaper  alone  is  deemed  most  6  Prentice  v.  Whitney,  8  Hun,  300. 

likely  to  give  notice  to  creditors,  as  7  Matter   of   Phyf e,    5   N.    Y. '  Leg! 

required  by  the  statute  and  whether  Obs.  331;  Matter  of  Browne,  35  Misc'. 

a  publication  in  one  paper  was  suf-  362;  71  N.  Y.  Supp.  1034.    Where  the' 

ficient.      See    Murray    v.     Smith,    9  representative    has    been    substituted 

Bosw.  689.     In  New  York  county,  the  for  a  deceased  defendant  in  a  pending 

notice  must  be  published  in  The  New  action,  he  is  not  entitled  to  presenta- 

Tork  Law  Journal,  and  the  surrogate  tion  of  the  demand.    (Tindal  v.  Jones, 

designates  another  paper  in  addition.  11   Abb.   Pr.  258;    19  How    Pr    469.) 

2  Field    V.    Field,    77    N.    Y.    294;  See   Matter  of   Clarke,  57   App.  Div. 

Bullock  V.  Bogardus,  1  Den.  276;  Bus-  430;  68  N.  Y.  Supp.  243. 

sell   V.   Lane,    1    Barb.   519;    Fort    v.  8  Field  v.  Field,  77  N.  Y.  294. 
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sity  of  presentation  is  not  avoided  by  the  knowledge  of  their  ex- 
istence by  the  representative.*  Any  claim  of  whatever  character 
may  be  presented,  provided  it  existed  against  the  deceased  in  his 
lifetime,  and  provided  further  that  it  is  one  which  survives  him. 
Thus  a  claim  for  funeral  expenses  is  not  regarded  as  a  debt  due 
from  the  decedent,  but  rather  as  a  charge  against  his  estate.-^"  A 
claim  for  services,  rendered  after  the  testator's  death,  is  against 
the  executor  personally  and  not  against  the  estate.^^  So  a  claim 
by  the  personal  representative  of  a  deceased  executor,  for  debts 
paid  by  such  executor  in  administering  the  estate  of  his  testator, 
is  not  a  claim  against  the  decedent.^^  Nor  does  the  statute  extend 
to  the  liability  of  the  estate  of  a  deceased  executor,  for  assets  held 
by  him  as  such  at  his  death,^^  nor  to  claims  made  by  the  executor 
against  other  parties,  and  in  favor  of  the  estate,  except  strictly 
in  the  way  of  set-off.^*  To  the  extent  of  the  assets  which  have 
come  into  their  hands  to  be  administered,  executors  or  adminis- 
trators are  liable  on  all  contracts  made  by  the  testator  or  intestate, 
whether  broken  before  or  after  his  death,-'^  except  contracts  limited 
to,  and  not  broken  during,  the  lifetime  of  the  deceased,  and  ex- 
cept covenants  in  law,  not  broken  during  the  lifetime  of  the  de- 

9  Matter  of  Morton,  7  Misc.  343;  nold  v.  Arnold,  90  N.  Y.  580);  the 
28  N.  Y.  Supp.  82;  Matter  of  Brown,  purchase  money  of  land  contracted 
60  Misc.  35'.  but  not  paid  for  by  the  decedent,  un- 

10  Genet  v.  AVillock,  93  App.  Div.  less  the  vendors  elect  to  look  to  the 
588.     See  §  546,  ante;  §  646,  post.  land    (Johnson  v.   Corbett,   11   Paige, 

llQark  v.  Todd,  41  St.  Rep.  758;  265),  and  an  order  for  judgment  as 
16  N.  Y.  Supp.  491;  Matter  of  Arken-  in  case  of.  nonsuit,  against  the  de- 
burgh,  13  Misc.  744;  35  N.  Y.  Supp.  cedent  in  his  lifetime,  entered  in  the 
251.  Where  a  testator,  in  his  will,  minutes  of  the  court,  though  the 
gave  to  his  widow  as  much  as  she  record  be  not  signed  or  filed  till  after 
would  need  for  support,  an  account  his  death  (Salter  v.  Neaville,  1  Bradf. 
for  support  furnished  by  a  third  per-  488),  are  examples  of  this  class  of 
son,  is  not  a  claim  against  the  de-  liabilities.  For  other  cases,  see  Rib- 
cedent.  (Godding  v.  Porter,  17  Abb.  let  v.  Wallis,  1  Daly,  360;  Hall  v. 
Pr.  374.)  Bennett,  49  N.  Y.  Super.  301;  Gilman 

12  Stewart  v.  O'Donnell,  2  Dem.  17.  v.  Wilber,  1  Dem.  547;  distinguishing 

13  Sands  v.  Craft,  10  Abb.  Pr.  216;  Bank  of  Poughkeepsie  v.  Hasbrouck, 
18  How.  Pr.  438.  But  see  Fowler  v.  6  N.  Y.  216;  Terry  v.  Bale,  1  DeTU. 
Hebbard  (40  App.  Div.  108;  57  N.  Y.  452.  Services  of  a  son  on  his  father's 
Supp.  531),  which  was  the  case  of  a  farm, —  held,  not  to  be  a  legal  claim 
claim  against  decedent  founded  upon  against  the  father's  estate.  (Wams- 
his  liability  as  guardian.  ley  v.  Wamsley,  48  App.  Div.  330;  62 

14Akely  v.  Akely,  17  How.  Pr.  21.  N.  Y.  Supp.  954.)      See  Otis  v.  Hall, 

15  Thus,  a  balance  due  from  a  de-  117    N.    Y.    131.      It   is   provided   by 

ceased    partner    to    a    surviving    co-  statute   (Cons.  L.  1909,  c.  18,   §   113; 

partner,   on   account    of   the   partner-  2  R.  S.   113,  §   1),   that  no   executor 

ship  transaction   (Babcock  v.  Lillis,  4  or  administrator  shall   be   chargeable 

Bradf.    218;    s.    c,   sub    nom.      Sellis'  upon  any  special  promise  to  pay  the 

Case,     3    Abb.    Pr.     272;     Payne     v.  debts  of  the  testator  or  intestate,  un- 

Matthews,  6  Paige,  19;   but  compare  less  the  same  be  in  writing,  etc. 
Kirby  v.  Carpenter,  7  Earb.  373;  Ar- 
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'  ceased.  Their  liability  is  not  affected  by  the  fact  that  a  con- 
current remedy  exists  against  the  heir  or  devisee,  e.  g.,  on  a 
covenant  which  runs  with  the  land,  and,  therefore,  descends  to  the 
heir,^®  though,  as  we  have  seen,  the  executor  cannot  himself  sue 
on  such  a  covenant,  unless  substantial  damages  were  caused,  by 
the  breach,  to  the  personal  estate."  The  rule  extends  to  implied 
contracts.  Thus,  the  liability  of  a  stockholder,  imposed  by  law,^® 
for  a  debt  of  the  company  incurred  before  its  capital  stock  was 
paid  in,  survives  his  death  and  may  be  enforced  against  his 
estate.-^*  But  a  cause  of  action  given  by  the  statute,^"  against  an 
officer  or  director  of  a  corporation,  for  filing  a  false  report,  is 
penal  in  its  character  and  does  not  survive  the  death  of  such  officer 
or  direetor.^^ 

§  638.  Decedent's  joint  obligation —  The  former  rule,  that  the 
estate  of  a  person  jointly  liable  on  contract,  with  others,  is  dis- 
charged by  his  death,^^  is  now  abrogated,  and  where  an  action  is 
pending,  the  court  may  cause  the  decedent's  representative  to  be 
brought  in,  or,  where  the  liability  is  also  several,  it  may  direct  a 
severance.^^  But,  in  such  case,  the  liability  of  the  joint  debtor's 
estate  is  dependent  upon  the  inability  to  collect  the  debt  from  the 
survivor,^*  by  reason  of  insolvency"^  or  otherwise.  While,  there- 
fore, contingent  liabilities,  for  which  the  estate  is  not  primarily 
liable,  and  upon  which  its  liability  has  not  been  fixed  —  e.  g., 
claims  against  the  estate  of  a  deceased  partner,  for  partnership 
debts,  while  the  survivor  is  living  and  the  remedy  against  him  has 

laWms.    on    Exrs.    (6th    Am.    ed.)  23  Co.  Civ.  Proc,   §   758.     See  Ran- 

1591;   Dicey  on  Parties,  315.  dall  v.  Sackett,  77  N.  Y.  480. 

IT  See   §  542,  ante.  24  Hentz    v.    Havemeyer,    132    App. 

18  Cons.  L.  1909,  c.  61,  §  56.  (L.  Div.  56;  distinguishing  Potts  v. 
1849,   c.   308.)  Bounce,  173  N.  Y.  335. 

19  Chase  v.  Lord,  16  Hun,  369.  See  25  Potts  v.  Bounce,  173  N.  Y.  335; 
Mahoney  v.  Bernhardt,  27  Misc.  339;  Booth  Co.  v.  Baird,  83  App.  Biv.  495; 
58  N.  Y.  Supp.  748.  82  N.  Y.  Supp.  432;  Latz  v.  Blumen- 

20  Cons.  L.  1909,  o.  61,  §  35.  (L.  thai,  50  Misc.  407;  100  N.  Y.  Supp. 
1890,  c.  564,  §  31;  L.  1892,  c.  688.)  527;   aff'd,  116  App.  Biv.  914.     Where 

21  See  Brackett  v.  Griswold,  103  one  of  the  members  of  a  firm,  which 
N.  Y.  425;  Blake  v.  Griswold,  104  has  made  its  promissory  note,  dies, 
N.  Y.  613;  Whitaker  v.  Masterton,  and  the  surviving  partner  becomes 
104  N.  Y.  280;  Bank  of  California  v.  insolvent  and  makes  an  assignment 
Collins,  5  Hun,  209;  Reynolds  v.  for  the  benefit  of  creditors,  the 
Mason,  54  How.  Pr.  2i3.  holder     of     the    note     may     proceed 

22Risley  V.  Brown,  67  N.  Y.   160;  against    the    estate    of    the    deceased 

Hauck  V.  Craighead,  id.  432;  Voorhis  partner     without     first    bringing     an 

V.  Childs,  17  id.  354;  Pope  v.  Cole,  55  action  against  the  survivor.     (Matter 

id.    124.  of  Neher,  57  Misc.   527.) 
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not  been  exhausted  —  cannot  be  recovered  from  the  estate,^®  a 
notice  of  claim  therefor,  may  properly  be  presented  to  the  ex- 
ecutors, and  cannot  be  disregarded  by  them.^^  Hence,  the  pro- 
vision of  the  statute  limiting  the  time  for  commencing  suits  upon 
claims  disputed  or  rejected,  includes  claims  which  are  contingent, 
as  well  as  those  where  the  liability  is  certain  and  fixed.^*  A  claim 
for  a  possible  deficiency  on  a  mortgage  foreclosure  and  sale,  for 
which  the  decedent  would  have  been  liable,  if  living,  should  be 
provided  for  by  the  representative,  and  hence  may  be  presented 
under  the  notice. 

The  claims  which  an  executor  or  administrator  is  competent  to 
adjust  and  settle  are  not  confined  to  claims  arising  on  contract, 
nor  to  those  cognizable  in  the  common-law  courts.  The  object  of 
the  statute  is  to  allow  a  presentment  of  all  claims  against  the 
estate,  whether  of  a  legal  or  an  equitable  nature,^®  such  as  a  claim 
against  the  estate  for  a  tort  of  the  deceased  —  e.  g.,  the  conver- 
sion of  personal  property^"  and  unliquidated  claims  by  a  surviv- 
ing partner,  against  the  estate  of  deceased  partner,  growing  out 
of  the  partnership,  including  payments  made  after  his  death.^-*^ 
Where  a  member  of  a  co-partnership  procured  credit  for  his  firm 
by  means  of  false  and  fraudulent  representations,  and  subse- 
quently died,  a  judgment,  recovered  against  the  surviving  partner 
for  the  debt  contracted  by  means  of  such  representations,  does 
not  merge  the  right  of  action,  against  the  decedent's  executor  or 
administrator,  for  the  deceit.^^     Suing  the  surviving  partner  on 

26  Matter  of  Robinson,  40  App.  How.  Pr.  173.  Compare  Comes  v. 
Div.  23;  57  N.  Y.  Supp.  502;  Potts  Wilkin,  79  N.  Y.  129;  Hoyt  v.  Bon- 
V.    Baldwin,    67    App.    Div.    434;    74    nett,  50  id.  538. 

N.  Y.  Supp.  655;  alf'd,  173  N.  Y.  335.  30  Brockett   v.   Bush,   supra. 

Eecovery    of    a   judgment    against    a  31  Francisco  v.  Fitch,  25  Barb.  130.. 

surviving  partner,   and  return  of   an  In  York  v.   Peck    (9   How.  Pr.   201), 

execution   unsatisfied,    constitutes    an  an    opinion   was    intimated   that   the 

exhaustion  of  legal  remedies.      (Leg-  statute   applied  to   claims  of   a  legal 

gat  V.  Leggat,  79  App.  Div.   141;   80  nature    only.      The    same    view    was 

N.    Y.    Supp.    327;    aff'd,    176   N.   Y.  taken  in  Sands  v.  Craft   (10  Abb.  Pr. 

590.)  216),  where  an  order  awarding  costs 

27  Hoyt  V.  Bonnett,  50  N".  Y.  5'38;  against  an  executor,  granted  on  the 
Selover  v.  Coe,  63  id.  438;  Whitlock's  ground  that  he  had  refused  to  refer 
Estate,  1  Tuck.  491;  Francisco  v.  a  strictly  equitable  cause,  was  set 
Fitch,  25  Barb.  130;  White  v.  Story,  aside.  But  the  mere  fact  that  tlie 
43  id.  124;  Harbeck  v.  Pupin,  23  Abb.  executor  has  an  equitable  defense, 
N.  C.  190;  Latz  v.  Blumenthal,  supra,  has  never  been  held  to  be  a  ground 

28  Comes  V.  Wilkin,  79  N.  Y.  129.  for  his  refusing  to  refer.  (Robert- 
See  Williams  v.  Eaton,  3  Redf.  503;  son  v.  Sheill,  3  Dem.  161.) 

Matter  of  Saunders,  4  Misc.  28.  32  Morgan     v.     Skidmore,     3     Abb. 

29  Skidmore   v.    Post,   32   Hun,   54;  N.  C.  92.     See  Matter  of  Pierson,  19 
Brockett  v.   Bush,   18   Abb.   Pr.   337;  App.  Div.  478;  46  N.  Y.  Supp.  557. 
White    v.    Story,    43    Barb.    124;    28 
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the  debt  does  not  waive  the  right  of  action  against  the  decedent's 
representative  for  the  tort,  as  the  plaintiffs  are  not  bound  to  elect, 
but  are  entitled  to  recover  of  the  former  v^hatever  they  can  secure 
under  the  contract,  and  also  to  obtain,  against  the  latter,  redress 
for  whatever  damage  they  may  have  sustained  from  the  fraud.^* 
The  statute  provides  that  causes  of  action  for  wrongs  to  the  prop- 
erty, rights,  or  interest  of  any  person,  survive  as  against  the  rep- 
resentatives of  the  wrongdoer,®*  except  as  stated.®"  But  though 
an  action  will  not  lie  against  executors  for  a  fraud  of  the  testator 
which  does  not  benefit  the  assets,  it  will  lie  on  a  contract  fraud- 
ulently performed.®*  Actions  to  recover  damages  for  negligence 
of  an  innkeeper,  common  carrier,  bailee,  surgeon,  attorney,  etc., 
are  in  reality  founded  upon  a  contract,  express  or  implied,  and  are 
usually  brought  in  the  form  ex  contractu.  Such  causes  undoubt- 
edly survive ;  so,  a  cause  of  action  for  trespass  de  honis  asportatis.^^ 

§  639.  Effect  of  not  presenting  claim —  The  neglect  of  a  creditor 
to  present  his  claim  within  the  time  specified  in  the  published 
notice  does  not  bar  his  right  of  action  on  the  claim,  nor  prevent 
his  presenting  it  on  the  accounting  of  the  representative,  or  mov- 
ing on  it  to  compel  the  representative  to  account  and  pay  his 
claim.®^  But  if  it  is  not  so  presented  he  cannot  complain  of  a  dis- 
tribution of  the  personal  estate  made  in  good  faith  to  the  parties 
entitled,  after  the  period  of  publication  has  expired.®^  Knowledge 
by  the  representative  of  the  existence  of  the  claim  does  not  dis- 
pense with  the  necessity  of  its  due  presentation.*"  The  effect  of 
nonpresentation  is  to  limit  his  recovery,  in  any  action  he  may 
bring  on  the  claim,  to  the  amount  of  the  assets  remaining  in  the 

33  Morgan  v.  Skidmore,  supra.  See  claims  on  Oct.  15  and,  long  'before 
Harbeck  v.  Pupin,  23  Abb.  N.  C.  190.  April    15   following,   had,   by   making 

34  Cons.  L.  1909,  u.  18,  §  119;  2  full  payment  upon  just  claims,  ex- 
E.  S.  447,  §  1.  See  Bond  v.  Smith,  hausted  all  the  funds  in  her  hands 
4  Hun,  48.  as  executrix.     She  knew  before  April 

35  See   §  543,  ante.  15  of  a  claim  of  another  creditor,  and 

36  Troup  V.  Smith,  20  Johns.  33.        it  was  discussed  by  her  with  his  at- 
37Heinmuller  v.  Gray,  13  Abb.  Pr.    torney.     The  claim  was  not  formally 

(N.   S.)    299.  presented   to   her   until   May    13   and 

38  Cotter  V.  Quinlan,  2  Dem.  29;  was  rejected  by  her  without  offer  to 
Matter  of  Mullon,  145  N.  Y.  98;  64  refer.  The  creditor  sued  on  May  23 
St.  Eep.  551 ;  Lesser  v.  Keller,  29  N.  and  thereafter  recovered  judgment. 
Y.  Supp.  829;  Matter  of  Gill,  183  Held,  that  the  executrix  was  not  pro- 
N.  Y.  347.  In  Matter  of  Blum  (83  tected  by  section  2718  and  that  the 
App.  Div.  161;  82  N.  Y.  Supp.  491),  creditor  was  entitled  to  his  pro  rata 
the  representative  had  failed  to  pub-  share  of  the  personalty.  (Matter  of 
lish  notice  to  creditors.  Gill,   42   Misc.  457.)      See   other  pro- 

39  Co.  Civ.  Proc,  §  2718;  Matter  of  ceedings  in  same  case,  183  N.  Y.  347. 
Morton,  7  Misc.  343;  28  N".  Y.  Supp.  40  Matter  of  Morton,  supra;  Mat- 
82.       An     executrix     advertised     for  ter  of  Brown,  60  Misc.  35. 
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representative's  hands  unadministered  at  the  commencement  of 
the  action,*^  and  to  deprive  him  of  the  right  to  costs.*^  It  is  only 
in  the  cases  specifically  mentioned  in  the  statute/^  that  he  is  for- 
ever barred  from  maintaining  an  action  upon  it,  against  the  rep- 
resentative. 

§  640.  Verification  of  claim. — .  In  speaking  of  the  requisite  proof 
of  claims,  a  distinction  should  be  made  betv7een  disputed  claims, 
that  is,  claim^s  which  the  representative  rejects  and  vs^hich  are  after- 
ward disposed  of  on  trial,  and  those  claims  which  the  representa- 
tive allows,  on  their  being  verified  to  his  satisfaction.  The  statute 
declares  that  •"  he  may  require  satisfactory  vouchers  in  support 
of  any  claim  presented,  and  the  affidavit  of  the  claimant  that  the 
claim  is  justly  due,  that  no  payments  have  been  made  thereon,  and 
that  there  are  no  set-offs  against  the  same  "  to  his  knowledge.** 
The  object  of  the  verification  is  to  prevent  or  check  the  presenta- 
tion of  unfounded  claims,  not  to  prove  the  existence  of  a  debtj 
hence,  upon  its  investigation  on  the  representative's  accounting, 
the  affidavit  cannot  be  accepted,  in  lieu  of  testimony,  as  proof  of 
the  facts  therein  stated.*^  ISTevertheless,  the  verification  of  a 
claim  may  give  it  the  character  of  an  "  undisputed  debt,"  if  the 


«Co.  Civ.  Proc,  §  2718.  See 
Mayor,  etc.  v.  Gorman,  26  App.  Div. 
191;   49  N.  Y.   Supp.   1026. 

42  See  §  658,  post. 

43  Co.  Civ.  Proc,  §§  1822,  2718a; 
Baggott  V.  Boulger,  2  Duer,  160;  Er- 
wir.  V.  Leper,  43  N.  Y.  521 ;  Matter  of 
Brown,  76  App.  Div.  185;  78  N.  Y. 
Supp.  297.  The  subject  of  the  limi- 
tation of  actions  against  executors 
and  administrators  will  be  consid- 
ered hereafter.  The  presentment  of 
a  claim,  and  a  consent  to  refer,  fur- 
nish no  ground  for  denying  a  mo- 
tion to  revive  a  pending  action  on 
the  same  claim  against  the  decedent. 
Such  presentment  and  consent  do  not 
amount  to  the  commencement  of  an- 
other action,  available  as  a  defense. 
(Dalton  V.  Sandland,  4  Civ.  Proc. 
Eep.  73.) 

44  Co.  Civ.  Proc,  §  2718;  adopting 
2  R.  S.  88,  §  35.  "The  statute  au- 
thorizing an  executor  or  administra- 
tor to  exact  proof  of  a  specified  char- 
acter is  not  compulsory  upon  the  per- 
sonal representative,  but  is  a  priv- 
ilege accorded  to  him  which  he  may 
take  advantage  of  or  not.  There  is 
nothing  in  the  statute  which  neces- 
sarily requires  that  the  evidences  of 
the    debt    should   be    laid   before   the 


executor  or  administrator,  or  that 
claimant  should  make  oath  of  the 
justice  of  the  claim,  unless  required 
to  do  so  by  the  executor  or  admin- 
istrator." (Ransom,  S.,  in  Matter 
of  Sears,  N.  Y.  Law  J.,  June  6,  1890.) 
It  is  enough  if  the  statement  shows 
the  transaction  "out  of  which  the 
claim  arose,  its  general  character  and 
amount.  (Titus  v.  Poole,  145  N.  Y. 
414;  65  St.  Rep.  344.)  The  claimant 
is  not  required  to  specify  in  his 
affidavit  an  independent  demand  con- 
ceded to  be  due  from  him  to  the  es- 
tate, but  which  the  administrator 
may,  or  may  not,  plead  as  a  counter- 
claim, at  his  option.  (Osborne  v. 
Parker,  66  App.  Div.  277;  72  N.  Y. 
Supp.  894.)  Where  a  claim  is  pre- 
sented in  the  form  of  a  letter,  and 
the  parties,  in  disregard  of  the  in- 
formal presentation,  consent  to  a. 
reference  of  the  claim,  and,  without 
objection,  litigate  before  the  referee 
every  issue  relating  to  the  claim,  the 
informality  of  the  presentation  is 
not  a  bar  to  the  claimant's  right  to 
recover.  (Merino  v.  Munoz,  99  App. 
Div.  201.) 

45  Matter    of    Goss,    98    App.    Div. 
489;    90   N.   Y.    Supp.   769. 
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executor  does  not  contest  it.*^  The  claimant  is  not  bound  to  fur- 
nish other  evidence  of  the  debt,  unless  required  to  do  so  by  the 
representative.*^  He  may  be  required  to  furnish  a  bill  of  par- 
ticulars, or  make  his  claim  more  definite  and  certain.***  The  claim 
need  not  be  presented  to  each  of  tvpo  representatives.***  But  it  is 
a  general  principle  that  claims  withheld  during  the  life  of  an 
alleged  debtor,  and  sought  to  be  enforced  after  his  death,  are 
always  to  be  carefully  scrutinized,  and  only  admitted  upon  satis- 
factory proof;  and  where  it  appears  that  there  was  a  subsequent 
dealing  in  which  the  pretended  creditor  was  a  debtor,  and  did  not 
present  his  claim  in  diminution  of  the  debt,  distinct  and  definite 
proof  will  be  required,  and  the  clearest  indications  of  honesty  and 
fairness.^" 

§  641.  Debt  due  representative  from  decedent.^ —  The  representa- 
tive is  not  permitted  to  liquidate  his  personal  claim  against  the  de- 
cedent, by  admitting  it  in  his  representative  capacity,  as  he  may 
do  in  the  case  of  claims  presented  by  other  creditors.  He  is  ex- 
pressly forbidden  to  "  satisfy  his  own  debt  or  claim  out  of  the 
property  of  the  deceased  until  proved  to,  and  allowed  by,  the  sur- 
rogate ;"  and  this,  to  the  end  that  "  it  shall  not  have  preference 
over  others  of  the  same  class."  °^  From  the  common-law  right 
which  an  executor  or  administrator  had,  to  retain,  as  a  creditor, 
so  much  of  the  assets  as  might  be  necessary  to  discharge  his  claim, 
a  conclusive  presumption  arises  in  favor  of  the  payment  of  his 
debt,  where,  during  his  lifetime,  the  representative  made  no  claim 
that  his  debt  had  not  been  paid.^^ 

48  Lambert  v.  Craft,  98  N.  Y.  342.  cannot    hold   them    as    against    those 

An    allowance   by   an    executor   of    a  having    a    prior    right    to    the    same, 

note  made  by  his  testator  as  a  claim  (Clark  v.  Coe,  52  Hun,  379.)     In  Mat- 

against  the  estate  implies  that  it  has  ter  of  Hill  (26  St.  Rep.  290;  7  N.  Y. 

not   been  paid.      (Matter  of  Kellogg,  Supp.    328),    the    administrator    pre- 

104  N.  Y.  648.)  sented   his   personal  claim,   a  greater 

47  Russell  V.  Lane,  1  Barb.  519;  part  of  which  was  barred  by  the 
Gansevoort  v.  Nelson,  6  Hill,  389.  Statute    of    Limitations,    to    himself 

48  Townsend  v.  New  York  life  Ins.  and  his  co-administrator.  He  sub- 
Co.,  4  Civ.  Proc.  Rep.  398;  Weller  v.  sequently,  without  consideration,  as- 
Weller,  4  Hun,  196.  signed  the  claim  to  his  daughter,  who, 

49  Lambert  v.  Craft,  98  N.  Y.  342;  upon  a  reference  of  it  as  a  disputed 
Genet  v.  Binsse,  3  Daly,  239.  claim,  obtained  a  judgment  upon  the 

50  Kearney  v.  McKeon,  85'  N.  Y.  testimony  of  a  person  incompetent 
137;  Matter  of  Smith,  1  Misc.  253.  under  Co.  Civ.  Proc,  §  829.  On  the 
See  §  653,  post.  administrator's  accounting,  held,  that 

51  Co.  Civ.  Proc,  §  2719 ;  adopting  judgment  having  been  coUusively  ob- 
2  R.  S.  88,  §.  33.  The  fact  that  the  tained,  would  not  be  allowed, 
executor  secured  his  private  debt  by  52  Ellwood  v.  Northrup,  106  N.  Y. 
a  mortgage  on  chattels  held  by  him  172,  182.  The  settled  rule  is  that  the 
as  executor  carries  with  it  its  own  representative  cannot  pay  the  claim 
condemnation,     and     the     mortgagee  to  himself  before  it  is  judicially  es- 
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§  642.  Surrogate's  jurisdiction  to  determine  representative's  claim. 

—  "  Where  a  contest  arises  between  the  accounting  party  and  any 
of  the  other  parties,  respecting  property  alleged  to  belong  to  the 
estate,  but  to  which  the  accounting  party  lays  claim,  either  indi- 
vidually or  as  the  representative  of  the  estate,  or  respecting  a 
debt  alleged  to  be  due  by  the  accounting  party  to  the  decedent,  or 
by  the  decedent  to  the  accounting  party,"  the  Surrogate's  Court 
has  jurisdiction  to  try  and  determine  either  the  representative's 
alleged  title,  or  the  validity  of  the  alleged  debt,  on  the  judicial 
settlement  of  his  account  ;^^  thus  making  an  exception  to  the  gen- 
eral rule  that  Surrogates'  Courts  have  no  jurisdiction  to  try  and 
determine  the  disputed  claims  of  creditors.®*  It  was  not  the  in- 
tention of  the  Legislature  to  deprive  the  court  of  power  to  examine 
the  proof  presented  by  the  representative,  and  to  determine  its 
sufficiency,  even  where  no  contest  arises  over  it  by  the  parties,  and 
it  has  been  held  that  the  surrogate  may  entertain  a  proceeding 
by  the  representative  for  the  proof  of  his  claim,  in  advance  of  the 
accounting.  ®®  It  is  the  duty  of  the  court  theoretically,  at  least, 
to  examine  every  voucher,  including  that  of  the  representative 
himself,  whether  contested  or  not,  to  see  if  it  justifies  the  allow- 
ance and  payment  of  the  claim.''^    The  surrogate  is  expressly  au- 

tablished  on  his  accounting.  (Mat-  representative  has  died  is  no  bar  to 
ter  of  Babcock,  29  St.  Eep.  947;  9  the  proof  of  the  claim.  (Matter  of 
N.  Y.  Supp.  554.)  Although  a  rep-  Cooper,  6  Misc.  501.) 
resentative  cannot  retain  from  mon-  54  Lambert  v.  Craft,  98  N".  Y.  342; 
eys  in  his  hands  the  amount  of  a  Matter  of  Haxton,  33  Hun,  364;  Stil- 
debt  due  him  from  the  intestate,  un-  well  v.  Carpenter,  2  Abb.  N.  C.  242; 
til  it  has  been  legally  established  and  Matter  of  Ryder,  38  St.  Eep.  29;  13 
allowed,  yet  the  parties  in  interest  N.  Y.  Supp.  542.  See  Neilley  v,  Neil- 
may  assent  thereto,  and  such  assent  ley,  89  N.  Y.  352. 
will  take  the  place,  and  answer  the  B5  Matter  of  Marcellus,  165  N.  Y. 
purpose,  of  formal  proof  and  adjudi-  70.  Matter  of  Rider  (129  N.  Y.  640), 
cation  thereon,  and  bind  the  parties  holding  the  contrary,  was  decided 
assenting  in  the  absence  of  proof  of  with  reference  to  a  time  when  L. 
fraud  or  mistake  as  to  the  claim.  1837,  c.  460,  giving  the  surrogate 
(Ledyard  v.  Bull,  119  IS.  Y.  62.)  power  to  determine  a  representative's 
53  Co.  Civ.  Proc,  §  2731  (former  claim,  had  been  repealed.  Subse- 
§  2739).  The  representative  is  not  quently  section  2719  was  amended  (.L. 
confined  to  this  statutory  remedy;  1893,  c.  686)  by  inserting  the  proii- 
he  has  forfeited  no  right  as  a  creditor  sions  of  the  Act  of  1837.  Therefore 
by  assuming  another  character;  his  the  previous  decisions  under  the  lat- 
assignee  may,  therefore,  maintain  an  ter  act  are  pertinent  and  controlling. 
action  on  it,  the  same  as  any  other  (Kyle  v.  Kyle,  67  N.  Y.  400;  Shake- 
creditor.  (Snyder  v.  Snyder,  96  N.  speare  v.  Markham,  72  id.  400; 
Y.  88.)  But  the  representative  himself  Boughton  v.  Flint,  74  id.  476.) 
self  cannot  maintain  an  action  against  56  Kyle  v.  Kyle,  supra;  Shakespeare 
himself  and  his  co-representative  for  v.  Markham,  supra;  Smith  v.  Chris- 
its  recovery.  (Starbuck  v.  Farmers'  topher,  3  Hun,  585.  The  representa- 
L.  &  T.  Co.,  28  App.  Div.  308;  51  tive  is  entitled  to  interest  on  his 
N.  Y.  Supp,  8.)     The  fact  that  the  claim,  until  a  final  settlement  of  his 
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thorized  to  examine  the  accounting  party,  under  oath,  touching 
his  receipts  and  disbursements,  or  touching  any  other  matter  re- 
lating to  his  administration  of  the  estate,  or  any  act  done  by  him 
under  color  of  his  letters,  etc.°^  The  only  claims  which  the  sur- 
rogate has  jurisdiction  to  try  and  determine,  under  the  statute  re- 
ferred to,  are  held  to  be  those  of  which  the  representative  is  the 
sole  owner,  and,  consequently,  the  representative  cannot  prove  a 
claim  duo  a  firm  of  which  he  is  a  member;®*  though  it  has  been 
held,  that  the  fact  that  others  were  jointly  interested  with  the 
representative,  or  that  he  acquired  an  additional  interest  by  as- 
signment, after  he  became  such,  did  not  affect  the  authority  of  the 
surrogate  to  adjudicate  in  regard  to  it.°^ 

§  643.  Character  of  proof  required —  It  is  said  that  a  representa- 
tive's claim  requires  stricter  proof  than  the  claims  of  other  credit- 
ors. The  rule  is  general  that  the  claimant's  own  affidavit  verify- 
ing his  claim  is  not,  of  itself,  the  proof  required.""  The  existence 
of  the  debt  must  be  established  by  legal  evidence,"^  in  addition 
to  the  verification  of  the  claim  by  the  representative  himself;®^ 
and  such  verification  must  be,  in  each  particular,  the  same  as  the 
verification  which  he  may  require  of  another  creditor.  Thus, 
where  the  administrator  (sworn  on  his  own  behalf,  without  ob- 
jection) failed  to  testify  that  no  payments  had  been  made  on  ac- 
count of  his  claim,  or  that  there  were  no  offsets  against  it,  the 

accounts,    though,    some    time    before  liams  v.  Purdy,  6  Paige,  168;  Matter 

such    settlement,    he    received    funds  of  Stevenson,  86  Hun,  325;   33  N.  Y. 

sufficient  to  reimburse  himself  from  a  Supp.  493;  Matter  of  Arkenburgh,  58 

sale  of  the  personal  estate.     (Matter  App.   Div.  583;   69  N.  Y.  Supp.   125; 

of   Saunders,  23  N.   Y.   Supp.  829;   4  Matter   of   Humfreville,    6   App.   Div. 

Misc.  28.)  535;   39  N.  Y.  Supp.  550;   Matter  of 

BTCo.  Civ.  Proc,   §   2729.  Marcellus,   165   N.   Y.   70;    Matter   of 

58  Matter  of  Jones,  2  Misc.  221;  23  Cozine,  113  App.  Div.  22;  Matter  of 
N.  Y.  Supp.  707.  Furniss,   86  App.  Div.   96;    83   N.   Y. 

59  Shakespeare  v.  Markham,  72  N.  Supp.  530;  Matter  of  Barefield,  82 
Y.  400.  But,  it  seems,  a  different  App.  Div.  463;  81  N.  Y.  Supp.  843; 
<luestion  would  arise  vphere  the  repre-  rev'd,  on  other  points,  177  N.  Y.  387; 
sentative,  after  he  became  such,  pur-  Matter  of  Gill,  supra. 

chased    a    claim    in    which    he    had  62  Terry   v.   Dayton,  31   Barb.   519; 

no    prior    interest.       (lb.)      And  see  Clark  v.  Clark,  8  Paige,   152;   Matter 

Sclireyer   v.   Holborrow,  63   How.   Pr.  of  Babzer,  23  Week.  Dig.  305;  Matter 

228,  explaining  Serantom  v.  Bank  of  of   Saunders,   4  Misc.   28;    Matter   of 

Rochester,  24  N.  Y.  424.  Childs,   5   id.   560;   Matter  of  Weeks, 

60  See  Matter  of  Gill,  42  Misc.  457;  23  App.  Div.  151.  See  Brooks  v. 
87  N.  Y.  Supp.  252.  The  verification.  Brooks,  4  Bedf.  313.  Mortgages  given 
if  objected  to,  is  incompetent  as  evi-  by  the  testator  to  his  executor  need 
dence  under  Co.  Civ.  Proc,  §  829.  not  be  established  as  claims  upon 
(Matter  of  Smith,  75  App.  Div.  339;  the  latter's  accounting.  (Matter  of 
78  N.  Y.  Supp.  130.)  Eadie,  39  Misc.  117;  78  N.  Y.  Supp. 

6lUnderhill  v.  Newburger,  4  Eedf.    967.) 
499;    Keller   v.   Stuck,,  id.   294;    Wil- 

38 
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claim  was  rejected,  as  these  were  held  to  be  affirmative  facts  to 
be  established  by  the  claimant.®*  It  was  said,  indeed,  that  a  repre- 
sentative's claim  against  the  estate  is  to  be  regarded  with  suspicion, 
when  not  based  upon  some  Avritten  obligation  of  the  decedent.®* 
But  this  is  a  hard,  if  not  altogether  erroneous,  view  of  the 
law.  In  an  ordinary  action  for  debt,  the  plaintiff  is  not  required 
to  show  affirmatively,  as  a  condition  of  recovery,  nonpayment,  the 
nonexistence  of  any  set-off  or  other  such  affirmative  defenses. 
These  defenses  could,  ordinarily,  be  proved  only  by  the  claimant 
himself,  and  as  he  would  be  incompetent  to  testify,  under  section 
829  of  the  Code,  the  anomaly  of  requiring  a  specific  kind  of  proof 
to  establish  the  claim,  while  the  statute  disqualiiies  the  only  per- 
son competent  to  prove  the  fact  from  testifying  thereto,  will  not 
be  tolerated."^ 

§  644.  Statute  of  limitations  against  the  debt,  suspended. —  In 

view  of  such  possible  contest,  on  the  judicial  settlement  of  the  rep- 
resentative's account,  the  statute  provides,  that  "  from  the  death 
of  the  decedent,  until  the  first  judicial  settlement  of  the  accounts 
of  the  executor  or  administrator,  the  running  of  the  Statute  of 
Limitations  against  a  debt  due  from  the  decedent  to  the  account- 
ing party,  or  any  other  cause  of  action,  in  favor  of  the  latter 
against  the  decedent,  is  suspended,  unless  the  accounting  party 
was  appointed  on  the  revocation  of  former  letters  issued  to  an- 
other person;  in  which  case,  the  running  of  the  statute  is  so  sus- 
pended, from  the  grant  of  letters  to  him,  until  the  first  judicial 
settlement  of  his  account.  After  the  first  judicial  settlement  of 
the  account  of  an  executor  or  administrator,  the  Statute  of  Limi- 

63  Wood  V.  Eusco,  4  Redf.  380;  ested."  (lb.,  per  Ransom,  S.)  See 
Matter  of  Clapsaddle,  4  Misc.  355;  24  Matter  of  Maeomber,  31  St.  Rep. 
N.  y.  Supp.  313.  But  see  Matter  of  963;  aflf'd,  33  id.  912.  In  Lerohe  v. 
Neil,  35  Misc.  254.  Brasher   (104  N.  Y.   161),  which  was 

64  Wood  V.  Rusco,  supra.  And  see  an  action  to  recover  compensation  for 
Wright  V.  Wright,  4  Redf.  345.  services  rendered  to  the   decedent,  it 

65  Matter  of  Freeman,  N.  Y.  Law  was  held,  that  the  plaintiff  was  not 
J.,  July  11,  1891.  "As  a  condition  of  required  to  prove  nonpayment  of  the 
receiving  the  benefits  which  the  stat-  sum  due;  that  payment  was  an  af- 
utes  accord  to  a  creditor  thus  pre-  firmative  defense,  the  burden  of  es- 
senting  his  claim,  he  must  make  the  tablishing  which  was  upon  the  de- 
proof  therein  set  forth,  if  required  by  fendant.  See  Matter  of  Rowell,  45 
the  personal  representative;  but  if  App.  Div.  323;  Hicks  v.  Walton,  14 
the  claim  is  rejected,  the  Revised  id.  199.  As  to  competency  of  evi- 
Statutes  require  no  other  or  different  dence  in  support  of  representative's 
evidence  than  would  be  necessary  in  claim  under  §  829,  see  Matter  of 
an  ordinary  suit  to  recover  upon  a  Knibbs,  108  App.  Div.  134;  96  N.  Y. 
similar    contract   or   claim,   in   which  Supp.  40. 

no  personal  representative  was  inter- 
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tations  begins  again  to  run  against  a  debt  due  to  him  from  the 
decedent,  or  any  other  cause  of  action  in  his  favor  against  the 
decedent."  ®®  The  statute  does  not  run  between  the  decedent's 
death  and  the  first  judicial  settlement  of  the  executor's  account, 
although  the  period  of  such  suspension  continues  more  than  six 
years  succeeding  one  year  after  the  granting  of  letters. ^^ 

SUBDIVISION  3. 

DETEEMINIH'G    DISPUTED    CLAIMS. 

§  645.  Accepting  or  rejecting  claims. —  The  executor  or  admin- 
istrator ought  to  decide  upon  the  claims  presented  to  him  with 
reasonable  dispatch.  He  may  reject  the  claim  outright,  or  he  may 
settle  it  by  compromise.®*  If  he  has  reason  to  doubt  the  justice  of 
the  claim,  he  may  agree  to  a  determination  thereof  by  the  surro- 
gate upon  his  accounting,  or  he  may  consent  to  refer  it  to  a  ref- 
eree to  hear  and  determine,  or  he  may  admit  some  items  of  the 
claim  and  reject  others  so  as  to  set  the  Short  Statute  of  Limita- 
tions running. ®®  On  the  other  hand,  it  is  of  the  first  importance, 
to  the  creditor,  to  know  explicitly  whether,  and  if  so  when,  his 
claim  is  rejected,  and  whether  the  representative  consents  to  a 
judicial  determination  thereof.  For,  in  case  the  claim  is  disputed 
or  rejected,  and  a  consent  to  the  determination  of  the  same  by 
the  surrogate  is  not  filed,  the  creditor's  right  of  action  on  the 
claim,  if  it,  or  any  part  of  it,  is  then  due,  is  barred  after  six 
months  from  such  dispute  or  rejection.™  The  creditor  is  barred, 
not  only  of  his  action  against  the  representative,  but  also  of  every 
other  remedy  to  enforce  payment,  out  of  the  decedent's  property.'^^ 

6G  Co.    Civ.    Proc,    §    2731     (former  representative    must    rely     upon    his 

§    2739).      See    Treat    v.    Fortune,    2  own  judgment  in  settling  such  an  in- 

Bradf.    116;    Moyer   v.   Weil,   1   Dem.  debtedness. 

71;    Matter   of   Gardner,   5   Redf.   14.  69  Wintermeyer     v.     Sherwood,     77 

The  statute  does  not  apply  to  a  debt  Hun,  193;  28  N.  Y.  Supp.  449. 

due  a  third  person,   and  assigned  to  TO  Co.  Civ.  Proc.,  §  1822;  Matter  of 

the  executor.     (Matter  of  Robbins,  7  Soheetz,  62  Misc.  166.     The  court  has 

Misc.  264.)  power,   upon    the    accounting,   to    de- 

eT  Matter  of  Powers,  124  N.  Y.  361 ;  termine  whether  a  claim  against  the 

36   St.   Rep.    347;    O'Flyn   v.   Powers,  estate  has  been  rejected  or  admitted 

136  N.  Y.  412;  21  N.  Y.  Supp.  905.  by  the  accounting  executor.     (Browne 

68 As    already    pointed    out     {ante,  v.   Lange,   3   How.   Pr.    (N.    S.)    162; 

§    629),   the   representative   may,  un-  Matter    of   Von    der  lieth,   25    Misc. 

der   the   authority   of   the   surrogate,  255;  55  N.  Y.  Supp.  428.)     See  §  969, 

compromise  or  compound  a  debt  due  post. 

to  or  against  the  estate.     If  no  such  71  Selover  v.  Coe,  63  N.  Y.  438. 
authority  is  asked  for  or  given,  the 
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§  645a.  Compelling  presentation  and  determination  of  claims. — 
There  is  nothing  in  the  statute  itself  which  requires  a  creditor  to 
present  his  claim  -within  the  six  months'  period  of  publication, 
and  he  forfeits  nothing  but  his  right  to  costs,  in  failing  to  do  so. 
There  was  formerly  no  means  available  to  the  representative  of 
compelling  a  presentation  and  speedy  determination  of  claims 
against  the  estate  which  have  been  withheld,  intentionally  or 
otherwise;  a  condition  which  has  frequently  led  to  embarrassing 
delays  in  the  distribution  of  estates.  It  is  now  provided  by 
statute,^^  however,  that  upon  the  petition  of  an  executor  or  ad- 
ministrator, after  notice  of  publication  to  creditors  to  present 
claims  has  been  completed,  a  citation  may  be  issued  against  any 
claimant'^''  directing  him  to  present  his  claim  to  the  surrogate  for 
determination  at  a  date  not  less  than  three  months  from  the  ser- 
vice of  the  citation  upon  him.  If  he  shall  not  have  commenced 
an  action  against  the  petitioner  upon  his  claim  prior  to  the  return 
day,  the  claim  shall  be  deemed  forever  barred,  unless  on  the  return 
day  he  shall  consent  to  its  determination  by  the  surrogate,  in 
which  case  it  shall  be  so  determined. 

§  646.  Short  limitation  of  action  on  rejected  claim The  statute 

provides,  that  "  where  an  executor  or  administrator  disputes  or 
rejects  a  claim  against  the  estate  of  the  decedent,  exhibited  to  him 
either  before  or  after  the  commencement  of  the  publication  of  a 
notice  requiring  the  presentation  of  claims,  as  prescribed  by  law, 
unless  a  written  consent  shall  be  filed  by  the  respective  parties 
with  the  surrogate,  that  said  claim  may  be  heard  and  determined 
by  him  upon  the  judicial  settlement  of  the  accounts  of  said  execu- 
tor or  administrator,  as  provided  by  section  2743,  the  claimant 
must  commence  an  action,  for  the  recovery  thereof,  against  the  ex- 
ecutor or  administrator,  within  six  months  after  the  dispute  or  re- 
jection, or,  if  no  part  of  the  debt  is  then  due,  within  six  months 
after  a  part  thereof  becomes  due ;  in  default  whereof,  he,  and  all 
persons  claiming  under  him.  are  forever  barred  from  maintaining 
such  an  action  thereupon,  and  from  every  other  remedy  to  enforce 

T2  Co.  Civ.  Proc,  §  2718a,  added  by  personal  property   in  the   custody   of 

L.   1904,  c.  386.  the   petitioner  or   any   claim   against 

73 "  The  word   claimant  within  the  the  petitioner  by  reason   of  any  act 

meaning     of    this     section     shall    be  of  his,  in  the   administration  of   th(3 

deemed  to  Include  every  person  claim-  estate,    or    in    his    representative    ca- 

ing  to  be  a  creditor  of  the  estate  or  pacity."     (lb.) 
claiming  a  right  in  or  lien  upon  any 
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payment  thereof,  out  of  the  decedent's  property."  ^'  The  statute 
is  said  to  be  highly  penal,  and  must,  therefore,  be  strictly  con- 
strued.^® In  general,  the  statute  may  be  said  to  apply  to  any 
claim,  provable  under  the  notice  to  creditors,  e.  g.,  a  contingent 
claim  ;^®  but  not  to  a  claim  for  funeral  expenses." 

§  647.  When  statute  begins  to  run. —  Under  the  statute,  as  it 
has  stood  since  the  amendment  of  1882,  publication  of  notice  to 
creditors  is  not  necessary  to  set  running  the  period  of  limitation  -^^ 
the  limitation  applies  to  written  demands™  exhibited  to  the  rep- 
resentative either  before  or  after  the  commencement  of  the  publi- 
cation of  the  notice.  Claims  may  be  presented  at  any  time  after 
the  representative  qualifies  and  enters  upon  the  discharge  of  his 
duties;  and  the  effect  of  his  decision  on  the  claim  is  the  same, 
whether  presented  before  or  after  publication  of  such  notice.^" 
Of  course,  if  the  claimant  is  an  infant,  the  running  of  the  statute 
is  suspended  during  his  minority.®^ 

§  648.  What  amounts  to  a  rejection  of  claim There  must  be 

decisive  evidence  of  the  rejection  of  the  claim,  before  the  statute 
will  be  held  to  apply. ®^  The  disputing  or  rejecting  must  be  un- 
equivocal; refusing  to  pay  as  at  present  advised,  and  asking  par- 

T4  Co.  Civ.  Proc,  §   1822.     See  2  E.  pletion  of  the  publication  of  notice  to 

S.   89,   §   38.     This   statute   does   not  creditors;  that  being  the  construction 

apply  where  the  executor  was,  at  tes-  given  to  the  original  statute.  (Tuclcer 

tator's    death,   and   has   continued   to  v.  Tucker,  4  Abb.  Ct.  App.  Dec.  428; 

be,  a  nonresident.     (Hayden  v.  Pierce,  4    Keyes,    136;     Flagg    v.    Ruden,     1 

144  N.  Y.  512.)  Bradf.    192.)      But    now    the    rule    is 

T5  Ulster  Co.  Savings  Bk.  v.  Young,  changed    as    above.      See    Cramer    v. 

161    m.   Y.    23;    Elliot    v.    Cronk,    13  Bedell,  27  Week.  Dig.  340.     The  entry 

Wend.  35.  of  an  order  of  reference  is  the  com- 

76  Comes  v.  Wilkin,  79  N.  Y.   129;  mencement  of  an  action  for  the  pur- 

Hoyt    V.    Bonnett,    50    id.    538.      See  pose    of    determining    the    period    of 

§  638,  ante.  limitation.      (Leahy   v.    Campbell,    70 

T7  Genet   v.    Willoek,   93    App.    Div.  App.  Div.   127;   75  N.  Y.  Supp.  72.) 

588.     See  contra  Koons  v.  Wilkin,  2  79  To  set  the  statute  running  there 

App.  Div.  13 ;  37  N.  Y.  Supp.  640.    As  must    be    a   written    claim   filed,   and 

to  the  meaning  of  "  debts  "  and  "  cred-  an  absolute  rejection  thereof.    (Ulster 

itor,"  see  Co.  Civ.  Proc,  §  2514,  subd.  Co.   Savgs.  Inst.  v.  Young,  161  N.  Y. 

3-  23;    Matter   of  Morton,   7   Misc.  343; 

TSSnell   V.   Dale,   43    St.    Rep.   498;  28  N.  Y.  Supp.   82,  and  cases  cited.) 

17  N.  Y.  Supp.  575;  Wintermeyer  v.  80  Field    v.    Field,    77    N.    Y     294. 

Sherwood,    77    Hun,    193;    28    N.    Y.  When    the     claim    is    absolutely    re- 

Supp.    449.      But    see    Ulster   County  jected,  suit  may  be  brought  at  once. 

Sav.  Inst.  V.  Young,  161  N.  Y.  23;  55  (Matson  v.  Abbey,  70  Hun,  475;   141 

N  E.   483,   containing   oMter  remarks  N.   Y.   179.) 

to  the  contrary.    Prior  to  the  amend-  81  Matter  of  Cashman,  62  Misc.  598. 

ment  of   1882,   the   limitation  applied  82  Reynolds    v.    Collins,   3   Hill,   36; 

only  to  demands  exhibited   after  the  Matter  of  Scheetz,  62  Misc.  166.' 
commencement    and    before   the    com- 


648. 
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ticulars,  is  not  disputing,  within  the  statute.*^  Mere  silence  on 
the  part  of  the  representative  is  not  conclusive  of  his  admission 
of  the  claim,  so  as  to  prevent  him  from  afterward  contesting  its 
validity.^*  But,  where  a  claim -has  been  presented  to  the  repre- 
sentative, and,  after  reasonable  opportunity  has  been  given  for  its 
examination,  he  does  not  dispute  it,  the  claim  acquires,  prima 
facie,  the  character  of  a  liquidated  and  undisputed  debt,  so  as  to 
warrant  a  decree  directing  payment.*^  A  mere  neglect  to  pay  an 
honest  debt  upon  demand,  or  even  a  refusal  to  pay  it,  if  put  upon 
any  other  ground  than  that  the  debt,  or  some  part  of  it,  is  not 
legally  or  equitably  due,  is  not  a  disputing  or  rejection  within  the 


83Hoyt  V.  Bonnett,  50  N.  Y.  538; 
overruling  in  effect,  Cooper  v.  Felter, 
6  Lans.  485,  holding  that  if,  upon  tjie 
presentation  of  a  claim,  an  executor 
does  not  admit  or  reject  it,  he  must 
be  regarded  as  disputing  it.  There  is 
also  a  dictum  to  the-  same  effect  in 
Tucker  v.  Tucker,  4  Abb.  Ct.  App. 
Dec.  428;  4  Keyes,  136.  In  Hoyt 
V.  Bonnett,  the  plaintiffs  presented 
to  the  executors  certain  claims 
against  the  estate.  The  latter  caused' 
to  be  served  upon  the  former  a 
Avritten  notice,  stating  in  substance 
that,  as  at  present  advised,  they  de- 
clined to  pay  the  claims,  and  stated 
that  as  they  had  no  other  means  of 
information,  they  vifould  be  greatly 
obliged  if  the  plaintiffs  would  fur- 
nish them  with  a  bill  of  particulars. 
No  action  was  commenced  by  plain- 
tiffs within  six  months  after  the 
service  of  notice,  nor  did  they  make 
any  offer  to  refer.  In  the  account 
presented  by  defendants,  upon  their 
final  accounting,  plaintiffs'  claims 
were  omitted.  They  appeared  and 
objected  to  the  account  upon  that 
ground.  The  surrogate  overruled  the 
objection,  passed  the  accounts,  and 
decreed  distribution  without  reference 
to  plaintiffs'  claims.  Held,  error;  that 
defendants  had  not  disputed  or  re- 
jected the  claims  so  as  to  put  the 
statute  in  operation,  and  the  action 
was  not  barred.  To  the  same  effect. 
Matter  of  Seheetz,  62  Misc.  166.  In 
Matter  of  Miller  (27  St.  Rep.  784; 
9  N.  Y.  Supp.  60),  upon  the  presenta- 
tion of  a  verified  claim  to  the  exec- 
utor by  the  claimant,  a  conversa- 
tion was  had  in  reference  thereto, 
but  it  was  not  clear  that  the  claim- 


ant would  have  understood  from  it 
that  his  claim  was  rejected.  Held, 
that  the  executor  could  not  rely  on 
such  conversation  as  a  legal  rejection 
of  the  claim,  within  the  meaning  of 
the  statute,  especially  as  it  also  ap- 
peared that  the  executor  himself,  by 
subsequently  serving  a  formal  rejec- 
tion, did  not  regard  the  conversation 
as  final.  See  Spencer  v.  Hall,  30  Misc. 
75;  62  N.  Y.  Supp.  826.  In  Matter 
of  Eichman  (33  Misc.  322;  68  N.  Y. 
Supp.  636),  and  Matter  of  Seheetz 
(62  Misc.  166),  a  written  notice  that 
the  executors  "  doubt  the  justice  of 
the  claim  "  and  offering  to  refer,  was 
held  not  to  amount  to  a  dispute  and 
rejection. 

84  Matter  of  Callahan,  152  N.  Y. 
320;  Schutz  v.  Morette,  146  id.  137; 
66  St.  Rep.  271;  Matter  of  Pierson, 
19  App.  Div.  478;  46  N.  Y.  Supp.  557; 
Matter  of  Doran,  38  id.  544;  73  St. 
Rep.  593;  Matter  of  Brown,  60  Misc. 
35;  Coombs  v.  Joerg,  125  App.  Div. 
615;  Matter  of  Jacobs,  109  App.  Div. 
293,  96  N.  Y.  Supp.  133.  In  Matter 
of  Whitney  (39  St.  Rep.  899;  15  N. 
Y.  Supp.  468),  a  claim  rejected  by 
executors,  two  years  after  it  was  pre- 
sented, was  held  to  have  been 
properly  considered  as  a  "disputed 
claim."  To  the  same  effect.  Master 
of  Edmonds,  47  App.  Div.  229;  62 
N.  Y.  Supp.  652;  Bucklin  v.  Chapin, 
1  Lans.  443.  See  contra.  Matter  of 
Miller,  27  St.  Rep.  784;  9  N.  Y.  Supp. 
60. 

85  Matter  of  Prince,  56  Misc.  222; 
Underbill  v.  Newburger,  4  Eedf.  499; 
McLean  v.  Veeder,  6  Barb.  352;  Lam- 
bert v.  Craft,  98  N.  Y.  342. 
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statute.*^  The  rejection  may  be  oral,^'^  or  in  writing,*^  but,  how- 
ever expressed,  it  must  be  made  to  the  claimant  personally,  or  to 
his  authorized  agent  f^  merely  filing  it  is  not  sufficient.''''  Service 
of  a  written  notice  may  be  made,  instead  of  personally,  by  leaving 
it  at  the  claimant's  place  of  residence  or  otherwise,  as  prescribed 
by  section  79Y  of  the  Code."^ 

§  649.  Waiver  of  statute. —  Prior  to  the  amendment  of  1895, 
the  reference  of  the  claim  was  necessary  in  order  to  avoid  the  short 
statute,  and  it  was  held  that  the  representative's  offer  to  refer, 
though  accepted  by  the  claimant,  if  not  followed  by  an  actual  sub- 
mission, was  not  a  waiver  of  the  statute.  To  constitute  such  a 
waiver,  the  offer  should  be  accepted  within  the  six  months,  and 
this  followed  by  an  actual  submission.*^  This  principle,  it  would 
seem,  is  still  applicable.  Where  an  executor,  to  whom  a  claim 
was  presented,  rejected  it,  but  afterward  entertained  negotiations 
in  reference  to  settlement,  and  procured  delay,  it  was  held,  that  the 
first  rejection  could  not  be  deemed  to  make  effectual  the  statute 
bar,  but  must  be  deemed  waived  by  the  subsequent  acts  of  the 
executor,  and  that  the  statute  only  began  to  run  from  the  time 
when  he  finally  rejected  the  demand.*''  Where  the  claim  is  once 
rejected,  the  statute  cannot  be  evaded  by  successive  presentations, 
though  varying  in  form  and  detail,**  but  if  before  the  statute  has 
run  the  claim  is  admitted,  it  is  not  barred  by  the  subsequent  ex- 

86Kidd    V.    Chapman,    2    Barb.    Ch.  ports  the  rejection  to  his  principal  or 

414.  not.  (Gardner  v.  Pitcher,  supra.)   See 

8V  Matter  of  Jacobs,  109  App.  Div.  Peters   v.   Stewart,  supra. 

293;    96   N.   Y.    Supp.   133.  90  Potts"  v.   Baldwin,    67   App.    Div. 

88  Peters  v.  SteM'art,  2  Misc.  357;  434;  74  N.  Y.  Supp.  655;  aflf'd,  173 
21  N.  Y.  Supp.  993.  The  rejection  may  N.  Y.  335. 

be   by   written  notice,   signed   by  the  91  Peters  v.  Stewart,  supra.     If  the 

attorney   of   the   representative,  done  notice  of  rejection  is  served  by  mail, 

at   the    latter's   request.      (Selover  v.  the   creditor  has   double  time   within 

Coe,   63   N.   Y.   438;    Wintermeyer   v.  which   to   file   the   consent   mentioned 

Sherwood,    77    Hun,    193;    28    N.    Y.  in    the    statute.      (Matter   of    Smith, 

Supp.   449.)  58  Misc.  493.) 

89  An  agent  of  the  creditor  who,  92  Cornes  v.  Wilkin,  79  N.  Y.  129; 
under  authority,  presented  the  claim  Snell  v.  Dale,  43  St.  Rep.  498;  17 
to  the  representative,  has  like  au-  N.  Y.  Supp.  575.  See  Bank  of  Fish- 
thority,  on  behalf  of  the  creditor,  to  kill  v.  Speight,  47  N.  Y.  668. 
receive  notice  of  the  rejection  of  the  93  Calanan  v.  McClure,  47  Barb, 
claim.  (Heinrich  v.  Heidt,  106  App.  206;  Adier  v.  Davis,  31  Misc.  47;  63 
Div.  179;  94  N.  Y.  Supp.  423;  Lock-  N.  Y.  Supp.  241;  Matter  of  Scheetz, 
wood  V.  Dillenbeck,  104  App.  Div.  71;  62   Misc.    166. 

«3    N.     Y.     Supp.     321;     Gardner    v.  94  Titus  v.  Poole,  145  N.  Y.  414;  65 

Pitcher,  109  App.  Div.  106;   95  N.  Y.  St.   Rep.   344;    Wintermeyer   v.   Sher- 

Supp.  678;   aflf'd,   185  N.  Y.  534.)     It  wood,   77  Hun,   193;   28   N.   Y.   Supp. 

is  immaterial  whether   the  agent  re-  449. 
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piration  of  six  months  from  its  original  rejection.®^  Where  the 
executor  or  administrator  admits  the  validity  of  a  debt,  by  paying 
the  interest  from  time  to  time,  or  a  part  of  the  principal,  it  is 
tantamount  to  a  formal  admission  of  its  justice,  upon  presentment 
under  the  notice.®"  After  account  filed  and  a  hearing  and  report 
thereon,  the  representative  cannot  serve  a  notice  rejecting  a 
petitioner's  claim,  as  the  account  is  equivalent  to  an  admission 
thereof.®^  So,  too,  an  admission  by  an  executor  in  open  court, 
upon  the  proceeding  for  the  settlement  of  his  accounts,  that  he 
does  not  take  issue  with  any  creditor  who  has  presented  his  claim 
as  to  the  amount  due  upon  it,  the  time  when  it  accrued  or  its 
validity  at  that  time,  binds  the  estate  and  is  an  allowance  of  the 
claim.®*  But  the  omission  of  the  creditor  to  present  any  formal 
statement  of  his  claim,  is  not  supplied  by  the  inclusion  thereof  in 
a  schedule  of  the  representative's  account,  devoted  generally  to 
claims  against  the  estate,  and  which  does  not  amount  to  their 
allowance.®® 

§  649a.  Consent  to  determination  by  surrogate As  will  have 

been  observed  from  the  foregoing  sections,  a  creditor  whose  claim 
has  been  presented  to,  and  rejected  by,  the  representative  may 
pursue  any  one  of  three  courses  to  establish  it.  He  may  (1) 
accept  an  offer,  if  made,  to  refer  the  claim  to  a  referee  to  be  ap- 
proved by  the  surrogate;  or  (2)  he  may,  within  six  months  after 
the  rejection  of  the  claim,  commence  an  action  for  the  recovery 
thereof,  or  (3)  he  may,  within  six  months  after  the  rejection  of 
the  claim,  file  a  written  consent  with  the  surrogate  that  such  claim 
be  heard  and  determined  by  him  upon  a  judicial  settlement  of  the 
account  of  the  executor  or  administrator,  and  if  a  similar  con- 
sent is  filed  by  the  latter,  the  surrogate  obtains  jurisdiction  to 
hear  and  determine  the  same.  Each  of  these  remedies  is  in- 
dependent and  exclusive  of  the  others;  hence,  having  elected  to 
have  his  claim  determined  by  the  surrogate  and  having  filed  a 
consent  for  that  purpose,  the  creditor  is  not  at  liberty  to  institute 
an  action  at  law  to  recover  it.-'  The  consent  to  the  determination 
of  the  claim  by  the  surrogate  must  be  signed  by  both  parties,^ 

95  Matter   of  Hallenbeck,    119    App.  1  Clark  v.  Scovill,  191  N.  Y.  8. 
Div.    757;    modif.    in    other    respects,  2  Clark  v.  Scovill,  111  App.  Div.  3^; 
195  N.  Y.   143.  appeal  dismiased,   185  N.  Y.   541.     In 

96  Johnson  v.  Corbett,  11  Paige,  265.  the  absence  of  the  consent,  the  surro- 

97  Wright  V.  Beirne,  2  Dem.  539.  gate    has    no    jurisdiction.       (Matter 

98  Matter  of  Prince,  56  Misc.  222.  of   Warner,   39   Misc.   432;    79   N.   Y. 

99  Matter  of  Brown,  60  Misc.  35.  Supp.  363.) 
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and  must  be  filed,  as  well  as  signed,  within  six  months  from  the 
notice  of  rejection  by  the  representative;  otherwise  it  will  be  in- 
operative.^ The  authority  with  which  the  surrogate  is  clothed  by 
the  procedure  thus  adopted  can  only  be  exercised  upon  the  oc- 
casion mentioned  in  the  statute,  i.  e.,  the  judicial  settlement  of  the 
representative's  account.  He  has  no  jurisdiction,  even  with  the 
consent  of  all  the  parties,  to  determine  the  claim  at  any  other  time, 
or  except  as  part  of  the  accounting  proceedings.  If  the  repre- 
sentative fails  or  refuses  to  present  his  account  for  settlement,  the 
claimant  must  either  wait  until  he  chooses  to  do  so,  or  apply,  him- 
self, as  a  creditor  of  the  decedent,  for  an  order  directing  the  rep- 
resentative to  render  and  settle  his  account.  No  other  course  is 
open  to  the  claimant  who  has  elected  to  adopt  this  method  of  en- 
forcing his  debt.* 

§  650.  Reference  of  disputed  claims. —  If  a  consent  to  the  deter- 
mination of  the  claim  by  the  surrogate  is  not  filed,  the  latter,  of 
course,  has  no  further  power  respecting  it,  and  the  creditor  must 
resort  to  another  remedy.  "  If  the  executor  or  administrator 
doubts  the  justice  of  any  claim  presented,  he  may  enter  into  an 
agreement  in  writing  with  the  claimant,  to  refer  the  matter  in  con- 
troversy to  one  or  more  disinterested  persons,  to  be  approved  by 
the  surrogate.  On  filing  such  agreement,  and  approval  of  the 
surrogate,  in  the  office  of  the  clerk  of  the  Supreme  Court  in  the 
county  in  which  the  parties,  or  either  of  them,  reside,  an  order 
shall  be  entered  by  the  clerk,  referring  the  matter  in  controversy 
to  the  person  or  persons  so  selected."  ^  The  agreement  to  refer 
should  present  substantially  the  issue  between  the  parties.  It  is 
a  substitute  for  the  pleadings  in  an  ordinary  action.®    Only  those 

3  Hence  a  consent,  which  was  signed  judicial    settlement    of    the    adminis- 

within  six  months  after  the  rejection  trator's  accounts.     (Matter  of  Smith, 

of  the  claim  but  not  filed  until  about  58  Misc.  493.) 

eleven    months    thereafter    will    not  *  Clark  v.  Scovill,  191  N.  Y.  8. 

save   it  from  being  barred.     (Matter  5  Co.    Civ.   Proc,    §    2718;    adopting 

of    Bork,    55    Misc.    179;    Matter    of  and  modifying  2  R.   S.  88,   §    36,   as 

Brown,   76  App.   Div.   185;    78  N.   Y.  amended  L.  1859,  c.  261,  §  2. 

Supp.  297;  Clark  v.  Scovill,  111  Ai)p.  eWoodin  v.  Bagley,   13  Wend.  4.53. 

Div.  35;    appeal  dismissed,  185  N.  Y.  An   agreement  between   the   executor 

541.)      But  see   Matter   of  Fonda,   38  and  a  creditor  to  "submit"  the  mat- 

Misc.  407;    77  N.  Y.  Supp.  941.  ter  in  controversy  to  certain  persons 

Where,  however,  an  administrator  to  "  determine  and  award "  upon  the 
serves  upon  a  claimant,  by  mail,  no-  same,  and  that  judgment  shall  be  en- 
tice of  the  rejection  of  his  claim,  the  tered  "  upon  such  award  and  determi- 
latter  has  double  time,  or  one  year  nation,"  is  not  an  agreement,  under 
thereafter,  within  which  to  file  v.-rit-  the  statute,  to  refer.  (Akely  v. 
ten  consents  that  the  claim  be  deter-  Akely,  17  How.  Pr.  21.) 
mined    by    the    surrogate    upon    the 


§§  651,  652.      Administration  op  Estate,  Etc.  602 

claims  can  be  referred  whicli  the  representative  is  legally  compe- 
tent to  adjust  and  settle;^  consequently,  a  personal  claim  of  the 
representative  against  the  decedent  is  not  referable,  though  all 
the  parties  consent  thereto.^  Several  claims  of  different  indi- 
viduals cannot  be  united  in  one  claim  and  referred.^ 

§  651.  Steps  necessary  to  confer  jurisdiction To  confer  juris- 
diction, the  nec&=?sary  steps  are  (1)  the  agreement  to  refer,  (2)  ap- 
proval by  the  surrogate,  and  (3)  the  filing  thereof,  and  entry  of 
the  order  of  reference  in  the  proper  office.^"  A  substantial  com- 
pliance with  the  terms  of  the  statute  is  enough  to  confer  juris- 
diction on  the  referee,  to  decide  the  controversy,  and  on  the  "court 
to  confirm  his  report.  Thus,  an  order  signed  by  the  surrogate, 
reciting  the  presentation  of  the  claim,  and  that  the  parties  had 
agreed  to  a  reference,  and  a  consent  to  the  order  signed  by  the 
attorneys  on  behalf  of  the  parties,  amount  to  an  agreement  in 
writing  to  refer,  which  is  sufiicient  under  the  statute.  The  naming 
of  the  referee  in  the  order  is  sufiicient  evidence  that  he  was  ap- 
proved by  the  surrogate.  ^^  The  order  should  be  entitled  in  the 
Supreme  Court,  though  it  is  no  objection  that  it  was  entitled  in 
the  Surrogate's  Court.  The  order  and  agreement  should  be  filed 
with  the  county  clerk,  but  it  may  be  filed  nunc  pro  tunc,  to  sustain 
the  judgment  on  the  referee's  report.-'^ 

§  652.  Naming^  the  referee. — Although  a  reference  can  be  di- 
rected only  on  consent,  the  court  can  appoint  another  person  as 
referee,  in  the  place  of  the  one  agreed  on,  but  declining  to  act; 
unless  the  stipulation  provides  otherwise.^^  Where  the  contro- 
versy before  the  original  referee,  named  in  the  agreement,  has 
proceeded  to  a  decision  and  report  by  him,  it  may  thereafter  be 

7  See  §  637,  ante;  Van  Slooten  v.  35  How.  Pr.  155.  An  executor  who 
Dodge,  145  N.  Y.  327;  64  St.  Rep.  082.  consents  to  a  reference  and  partici- 
See  Shorter  v.  Mackey,  13  App.  Div.  pates  in  the  proaeedings  until  the 
20;  43  N.  Y.  Supp.  112.  In  Genet  \.  final  submission,  thereby  waives  an 
Willock  (93  App.  Div.  588)  it  ^7a9  objection  that  the  stipulation  was  ap- 
said  that  a  claim  for  funeral  expenses  proved  by  the  surrogate  of  the  wrong 
could  not  be  referred!.  county,  and  a  motion  to   vacate   the 

8  Shakespeare  v.  Marltham,  10  Hun,  reference  on  that  ground  is  too  Jate. 
311;   aff'd',  72  N.  Y.  400.  (Montgomery    v.    Burgess,    92    Hun, 

9  Myers    v.    Cronk,    45    Hun,    401;  289;  36  N.  Y.  Supp.  711.) 

aff'd,  113  N.  Y.  608,  where  it  was  also  12  Bucklin   v.   Chapin,   supra.       See 

held,    that,    in   this    proceeding,    the  Comstock  v.  Olmstead,  6  How.  Pr.  77; 

referee   could   not   decree   the   specific  Robert  v.  Ditmas,  7  Wend.  522. 

performance  of  a  contract.  13  Hustis  v.  Aldridge,  144  N.  Y.  508 ; 

10  Wait  V.  Van  Denmark,  18  St.  64  St.  Rep.  40,  thus  overruling  Le- 
Rep.  1;  2  N.  Y.  Supp.  265.  cocq  v.  Pottier,   65  Hun,   598,  so  far 

11  Bucklin  v.  Chapin,  53  Barb.  488 ;  as  that  case  holds  the  contrary. 
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treated  as  one  in  an  action  in  which  the  court,  on  setting  aside  the 
referee's  report,  may  direct  a  reference,  without  consent,  to  an- 
other referee;  the  original  consent  and  reference  having  been  a 
waiver  of  a  trial  by  jury." 

§  653.  Proceedings  before  referee —  It  is  not  necessary  to  give 
notice  of  the  proceeding  to  beneficiaries  under  the  will  or  to  next 
of  kin.-^^  The  reference  is  to  proceed  as  in  an  ordinary  action.^'' 
The  statute  declares,  that  "  the  same  proceedings  shall  be  had 
in  all  respects,  the  referees  shall  have  the  same  powers,  be  entitled 
to  the  same  compensation,  and  subject  to  the  same  control,  as  if 
the  reference  had  been  made  in  an  action  in  which  such  [Supreme] 
coTirt  might  by  law  direct  a  reference."  ^^  It  is  stated,  generally, 
that  claims  against  a  deceased  person  not  presented  to  him  during 
his  lifetime,  but  sought  to  be  enforced  against  his  estate,  after 
death,  are  to  be  carefully  scrutinized,  and  only  admitted  upon 
satisfactory  proof.  ^^  This  rule  is  especially  applicable  to  claims 
made  by  near  relatives  of  the  decedent,-^®  and  to  those  founded 

14  Adams  v.  Brady,  67  Hun,  521;  94  N.  Y.  Supp.  246;  Maisenhelder  t>. 
22  N.  Y.  Supp.  466;  Hasten  v.  Bud-  Crispell,  105  App.  Div.  219;  Wal- 
ington,  18  Hun,  105.  See  Raynor  v.  baum  v.  Heaney,  104  App.  Div.  412; 
Laux,  28  id.  35.  93   N.    Y.    Supp.    640.     But   the    rule 

15  Mayer  v.  Gilligan,  2  St.  Rep.  does  not  apply  where  no  right  of 
702.  action  existed  until  decedent's  death. 

18  Testimony   of   a   witness   out   of  (Matter  of  Mallory,  13  Misc.  595;  35 

the  State  may  be  taken  by  comraia-  N.  Y.   Supp.   155.)      See  Van  Wagner 

sion.      (Paddock  v.  Kirkham,   102  N.  v.  Royce,  46  St.  Rep.  380;    19  N.  Y. 

Y.  597.)  Supp.  143.     Conversations  and  adiuis- 

17  Co.  Civ.  Proc,  §  2718.     Thus^  the  sions  by   decedent  are  unsatisfactory 

right  of  a  third  person  to   intervene  evidence.      (Hewlett    v.   Jewesson,    46 

ia    governed    by    section    452    of    the  St.   Rep.   144;    19   N.   Y.   Supp.   193.) 

Code.       (Honigbaum    v.    Jackson,    97  See  Gallagher  v.  Brewster,  153  N.  Y. 

App.  Div.  527.)  364;   Kellogg  v.   Ogden,  27   App.  Div. 

IS  Kearney    v.    McKeon,    85    N.    Y.  214;    Matter  of   Smith,   1   Misc.  253; 

137:  Ulrich  v.  Ulrich,  42  St.  Rep.  216;  22  N.  Y.  Supp.  1025.    As  to  entries  in 

Yates  V.  Root,   4   App.   Div.   439;    38  decedent's     books     as     evidence,     see 

N.  Y.   Supp.  663;   Winne  v.  Hills,  91  Greenwood   v.   Judson,   109   App.   Div. 

Hun,  89;  36  N.  Y.  Supp.  683;  Hughes  398.      The    rule    that    uncontradicted 

V.    Davenport,    1    App.    Div.    182;    37  testimony   of  a   disinterested  witness 

N.  Y.  Supp.  243;  Rowland  v.  Howard,  is  to  be  taken  as  true  and  cannot  be 

75  Hun,  1;  26  N.  Y.  Supp.  1018;  Van  disregarded,  does  not  apply  to  a  claim 

Slooten  V.  Wheeler,  140  N.  Y.  624;  55  against  a  decedent's  estate.      (Hughes 

St.   Rep.   554;    Wheeler   v.   Eastwood,  v.    Davenport,    supra;    Walbaum    v. 

88   Hun,    160;    34   N.    Y.    Supp.    513;  Heaney,  104  App  Div.  412;  93  N.  Y. 

O'Neill   V.   Barry,   20  App.   Div.    121;  Supp.   640.) 

46  N.  Y.  Supp.  752;  Matter  of  Pearl,        19  Matter    of    Goss,    98    App.    Div. 

62  App.  Div.  519;  71  N.  Y.  Supp.  93;  489;    90   N.    Y.    Supp.    769;    Piatt   v. 

Rock    V.    Rock,    105    App.    Div.    157;  Hollands,  85  App.  Div.  231;  83  N.  Y. 

Dueser  v.  Meyer,  129  App.  Div.  598;  Supp.     556;     Matter    of    Warner,   39 

Genet   v.  Willock,  93  App.  Div.   588;  Misc.  432;  79  N.  Y.  Supp.  363. 
Linden  v.  Thieriot,  105  App.  Div.  405; 
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upon  alleged  contracts  not  reduced  to  writing.^"  The  referee 
should  determine  the  claim,  upon  the  whole  case  presented;  and 
if  enough  does  not  appear  to  authorize  the  submission  of  the  case 
to  a  jury,  it  should  be  dismissed.^^  The  representative  standing 
upon  his  denial,  in  the  agreement  to  refer,  of  the  justice  of  the 
claim,  may  make  any  defense  that  the  decedent  might  have  made 
if  alive,  and  as  if  the  same  were  properly  pleaded  in  an  action 
brought  upon  the  claim.^^  As  the  agTeement  to  refer  need  not 
notice  matters  of  defense  to  the  claim,  every  species  of  legal  proof 
adapted  to  show  the  injustice  of  the  claim,  or  its  invalidity  as  a 
whole,  or  in  degree  or  amount,  is  admissible  on  the  hearing,  in- 
cluding set-off,^^  estoppel,"*  payment  in  whole,  or  in  part,^®  and 
the  Statute  of  Limitations.^®  And,  as  no  pleadings  are  used  in 
these  proceedings,^'^  the  court  will  examine  the  proofs  made  by  the 
parties,  in  order  to  ascertain  the  grounds  of  recovery  or  defense,"* 

20  Hamlin  v.  Stevens,  177  N.  Y.  39;  of  a  trustee's  account,  under  Co.  Civ. 
Eosseau    v.    Rouss,    180    N.    Y.    116;  Proc,  §  2812,  see  Matter  of  Mitctell, 
White    V.    Devendorf,    127    App.    Div.  61  Hun,  372;   16  N.  Y.  Supp.  180. 
791;  Hart  v.  Tuite,  75  App.  Div.  323;        24  Crawford  v.  Ormsbee,  6  App.  Div. 
78  N.  Y.  Supp.   154.     "The  Court  of  50;  39  N.  Y.  Supp.  740. 

Appeals  desires  to  be  emphatic  upon  25  Although  slight  proof  of  payment 
the  subject,  for  it  is  impressed  with  may  defeat  the  claim,  some  proof 
the  danger,  and  aims  to  protect  the  raust  be  given.  (Steinan  v.  Schouer, 
community  from  the  spoliation  of  15  App.  Div.  5;  43  N.  Y.  Supp.  1112; 
dead  men's  estates  by  proof  of  such  Matter  of  Rowell,  45  App.  Div.  323; 
contracts  through  parol  evidence  61  N.  Y.  Supp.  382.)  See  Hicks- 
given  by  interested  witnesses."  Alixanian  v.  Walton,  14  App.  Div. 
(Hamlin  v.  Stevens,  supra.)  199;  43  N.  Y.  Supp.  541.    The  deelara- 

21  Forbes  v.  Chichester,  30  St.  Rep.  tion  of  the  claimant,  while  decedent 
370;   8  N.  Y.  Supp.  747.  was    alive,    that    payment    had    been 

22  McLaughlin  v.  Webster,  141  N.  made,  is  enough  to  warrant  its  dis-il- 
Y.  76;  59  St.  Rep.  541.  By  making  lowauce.  (Stark  v.  Robbins,  2  App. 
the  stipulation  to  refer,  the  executor  Div.  615;  38  N.  Y.  Supp.  48.)  To  the 
is  estopped  from  denying  that  his  same  effect,  Crawford  v.  Ormsbee, 
testator  left  a  will,  and  that  letters  supra. 

testamentary    were     issued     to    him.  26  Tracy  v.  Suydam,  30  Barb.   110; 

(Banfield  v.  Rumsey,  4  Sup.  Ct.    [T.  Converse  v.  Miner,  21  Hun,  367.    But 

&  C]  322.)  the   objection    must   be   taken   before 

23  It  seems,  the  proper  course  is  for  judgment,  not  on  appeal.  (Faburn  v. 
the  personal  representative  to  bring  Dimon,  20  App.  Div.  529;  47  N.  Y. 
an  action  or  put  the  claimant  to  an  Supp.  227.)  See  Matter  of  Roths- 
action,  as  it  is  uncertain  whether,  child,  42  Misc.  161.  In  Simons  v. 
having  set  off  part  of  such  a.  demand,  Steele  (82  App.  Div.  202;  81  N.  Y. 
the  representative  can  bring  any  Supp.  737;  aff'd,  177  N.  Y.  542),  it 
action  for  the  residue.  (Mowry  v.  was  said  that  the  referee  may  give 
Peet,  88  N.  Y.  453.)  A  joint  obliga-  effect  to  the  Statute  of  Limitations, 
tion  against  claimant  and  another  though  the  point  is  not  raised, 
cannot  be  set  off.  (Matter  of  Miller,  27  Rutherford  v.  Soop,  85  Hun,  119; 
23  Misc.  319.)     See  §   569,  ante.     As  32  N.  Y.  Supp.  636. 

to  set-offs  to  claims  of  creditors,  when       28  Raynor  v.  Laux,  28  Hun,  33. 
presented  on   the   judicial  settlement, 
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and  will  award  judgment  accordingly.^"  If  interest  be  allowed  it 
should  run  only  from  the  time  the  claim  was  presented,^"  or,  if 
that  does  not  appear,  but  only  the  date  of  rejection,  it  should  be 
computed  from  that  time.''^ 

§  654.  Powers  of  the  referee Before  the  readoption  of  the 

original  statute  into  the  Code  in  1893,  with  the  added  provision 
that  on  the  entry  of  the  order  of  reference,  "  the  proceeding  shall 
become  an  action  in  the  Supreme  Court,"  ^^  the  reference,  under 
the  statute,  was  declared  to  be  a  special  proceeding  and  not  an 
action;  that  it  was  founded  solely  upon  the  statute,  and,  there- 
fore, the  referee  possessed  only  those  powers  which  were  expressly 
conferred  thereby  or  were  fairly  inferable  from  its  provisions.^* 
Hence  he  had  no  power  over  the  subject  of  costs;**  could  not 
render  an  affirmative  judgment  on  a  counterclaim  in  favor  of  the 
estate  (defendant)  f^  could  not  require  a  bill  of  particulars,  or 
allow  the  plaintiff  for  items  of  an  account,  not  covered  by  the  claim 
presented  to  the  representative;*^  and  could  not  allow  an  amend- 
ment of  the  claim  or  vary  the  matter  referred.*^  The  distinction 
between  statutory  references  and  others,  which  is  inherent  in  the 
nature  of  the  proceeding,  was  declared  not  obliterated  by  the  gen- 
eral language  of  the  statute  giving  referees  therein  the  same 
powers  possessed  by  referees  in  actions.  "  While  the  statements 
and  proceedings  stand  in  lieu  of  pleadings,  they  still  are  not 
pleading,  and  are  not  governed  in  all  respects  by  the  same  rules 
which  apply  to  the  construction  and  office  of  pleadings  in  an 
action."  *^  It  was  further  held,  that,  as  a  statutory  proceeding, 
the  only  authority  for  a  judgment  therein  was  the  report  of  the 

29  See    Klein    v.    Runk,    130    App.        37  Bldred  v.  Eames,  115  N.  Y.  401; 

Div.  474.    Where  a  claim  was  filed  in  26  St.  Rep.  277.     In  that  case,  it  was 

the  names   of  two  persons,  but   only  held   error   for   the   referee   to   allow, 

one  of  them    established  his   title   to  under    objection    and    exception,    the 

the    claim,   the  judgment    should   not  plaintiff    to    withdraw    several    large 

be    in   favor   of   both   claimants,   but  items  of  the  claim  on   the   credit  as 

only  in  favor  of  the  one  establishing  well  as  the  debit  side  of  his  accoimt. 

the    claim.     (Jackson    v.    Byrne,     130  It  was  held,  however,  in  another  case, 

App.  Div.  364.)  that  the  omission  to  specify  interest 

su  Jackson   v.  Byrne,  supra.  in  the  presentation  of  the  claim  did 

31  Tyndall  v.  Van  Auken,  106  .-^pp.  not  prevent  its  recovery  on  the  i  gf er- 
Eiv.  238.  ence.     (Fredenburg  v.  Biddlecome,   17 

32  Co.  Civ.  Proc,  §  2718,  as  amended  Week.  Dig.  25.)     See  Morrell  v.  Van 
1893.  Buren,  77  Hun,  569;  Von  Hermanni  v. 

33  Roe  V.  Boyle,  81  N.  Y.  305.     See  Wagner,  81  id.  431. 

Paddock  v.  Kirkham,  102  id.  599.  38  Per    Ruger,    C.    J.,   in   Eldred   v 

34  Smith  V.  Velie,  60  N.  Y.  106.         Eames,  supra 
35Mowry  v.   Peet,  88  N.  Y.  453. 

36  Townsend    v.    N.   Y.   L.   Ins.   Co. 
(Ct.  of  App.},  4  Civ.  Proc.  Rep.  398. 
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referee,  to  be  first  confirmed  by  the  court,^^  and  that  the  suc- 
cessful plaintiff  was  not  entitled,  as  of  right,  to  taxable  costs  as 
in  an  action,  or  even  as  in  a  special  proceeding,  under  the  Code, 
the  provisions  of  which  relating  to  costs  did  not  apply  to  a  refer- 
ence of  this  kind,  the  plaintiff  being  only  entitled,  as  a  matter  of 
right,  to  recover  his  disbursements  as  allowed  by  the  Revised 
Statutes.*"  On  the  other  hand,  it  had  been  loosely  stated  that  as 
the  filing  of  the  agreement,  with  the  approval  of  the  surrogate, 
was,  "  in  effect,  a  mode  of  commencing  an  action  "  by  the  cred- 
itor, he  was  liable  for  costs  in  case  of  failure  to  recover,  the  same 
as  unsuccessful  plaintiffs  in  other  actions;*-^  and  again,  that  the 
reference  "  stood  in  the  place  of  an  action,"  and  that  the  entry  of 
the  order  of  reference  was  to  be  deemed  the  commencement  of  an 
action,  for  the  purpose  of  determining  whether,  under  the  Statute 
of  Limitations,  an  action  had  been  brought  within  the  time  limited 
thereby.*^ 

Upon  the  amendment  taking  effect,  the  question  necessarily 
arose  whether  the  "  inherent  distinction  "  between  this  kind  of 
statutory  reference  and  references  in  ordinary  actions,  was  de- 
stroyed by  the  provision  which  declares  the  proceeding  to  be  an 
action.  An  opinion  may  be  ventured  that  it  was  the  intention 
of  the  Legislature,  by  the  clause  in  question,  to  supersede  the  set- 
tled rule,  above  stated,  that  referees,  in  these  proceedings,  had  only 
limited  powers,  and  could  not  vary  the  matter  referred.  Thus, 
it  is  now  within  the  power  of  the  referee  to  allow  an  amendment 
of  the  claim,*^  to  consider  those  of  an  equitable  nature,**  and  to 
adjudicate  upon  the  question  of  costs.*^  One  object  of  the  pro- 
vision seems  to  have  been  to  settle  the  much-vexed  question  as  to 
costs  in  these  proceedings,  and  the  applicability  thereto  of  that 
provision  of  the  Code  which  specifies  the  cases  in  which  costs  may 

39  Smith  V.  Velie,  60  N.  Y.  106;  Coe  42  Bucklin  v.  Chapin,   1   Lans.  443; 

V.  Coe,  37  Barb.  235;  14  Abb.  Pr.  S6;  Tracy  v.  Suydam,  30  Barb.  110;  San- 

Radley  v.  Fisher,  24  How.  Pr.  404.  ford  v.  Sanford,  4  Sup.  Ct.  (T.  &,  C.) 

40Larkins  v.  Maxon,  103  N.  Y.  6S1;  686;  Leahy  v.  Campbell,  70  App.  Div. 

Denise  v.  Denise,  110  id.  562;  Krill  v.  127;   75  N.  Y.  Supp.  72. 

Brownell,  40  Hun,  72;  Hatch  v.  Stew-  43  Lee  v.  Lee,  85  Hun,  588;  33  N.  Y. 

art,  42  id.  164;   Hallock  v.  Bacon,  64  Supp.    115;    Lounsbury    v.    Sherwood, 

id.    90;    45    St.    Rep.    485;    Matter    of  53  App.  Div.  318;  65  N.  Y.  Supp.  076. 

McQueen,   58   Hun,    172;    33    St.   Hep.  44  Matter    of   Zinke,   90    Hun,    127; 

807;  Vaughn  v.  Strong,  66  Hun,  278;  sub   nom.   Zinke   v.    Zinke,   35   N.   Y. 

21  N.  Y.  Supp.  154;  Roberts  v.  Pike,  Supp.  645. 

13  id.  559;   19  Civ.  Proc.  Rep.  122.  45Jenkinson    v.    Harris,     27     Misc. 

4lMunBon  v.   Howell,  20   How.   Pr.  714;    59, N.   Y.   Supp.   548;    Fisher  v. 

59;  12  Abb.  Pr.  77;  Linn  v.  Clow,  14  Bennett,  21  Misc.  178;  47  N.  Y.  Supp. 

How.   Pr.   508;    Boyd   v.   Bigelow,   id.  114. 
511. 
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be  awarded  against  an  executor  or  administrator  in  a  civil  action 
in  which  he  is  an  unsuccessful  defendant.'"'  Another  object  clearly 
was,  to  do  away  with  the  practice  under  the  Revised  Statutes, 
which  continued  to  govern  this  proceeding,  in  accordance  with 
Avhich,  before  judgment,  a  rule  nisi  was  entered,  and  either  party 
dissatisfied  could  move  to  set  aside  the  report;  if  the  court  re- 
fused to  set  aside  the  report,  judgment  was  rendered.^''  The 
practice,  in  this  respect,  is  now  assimilated  to  that  in  ordinary 
actions.  It  is  no  longer  necessary  to  move  to  confirm  the  re- 
port, as  heretofore  ;*®  but  "  judgment  may  be  entered  on  the 
report  of  the  referee,  and  such  shall  be  valid  and  efFectual  in  all 
respects  as  if  the  same  had  been  rendered  in  a  suit  commenced  by 
the  ordinary  process,  and  the  practice  on  appeal  therefrom  shall 
be  the  same  as  in  other  civil  actions."  *^ 

§  655.   Referee's  report,  and  judgment  thereon The  referee  is 

to  report  to  the  Supreme  Court,  making  findings  of  fact  and  con- 
clusions of  law,  as  in  ordinary  actions.®"  As  noted  above,  the  old 
practice,  under  the  Revised  Statutes,  according  to  which  judg- 
ment could  be  entered  only  by  order  of  court,  on  motion,  has  been 
superseded  by  the  amendment  of  ISOS.®-"-  The  only  way  to  obtain 
a  review  of  the  rulings  of  the  referee  was  by  motion  made,  at 
Special  Term,  on  a  case  and  exceptions,  to  set  aside  the  report,  or 
for  a  new  trial ;  or  by  an  appearance  and  exceptions  taken  on  the 
confirmation  of  the  report.®^  But  now  judgment  may  be  entered 
on  the  report  by  the  clerk,  as  in  other  actions.  The  rule  that  the 
referee  had  no  power  to  pass  upon  the  question  of  costs,  that 

46  Co.  Civ.  Proc,  §§  1835,  18,36.  other  appointed  in  his  place.  (Coe  v. 
"In  determining  questions  of  costs,  Coe,  14  Abb.  Pr.  86;  37  Barb.  232.) 
the  referee  shall  be  governed  by"  In  Sharpe  v.  Freeman  (45  N.  Y.  S02) 
these  sections.  (Co.  Civ.  Proc.,  §  2718j  it  was  held,  that  the  judgment  enterod 
as  amended  1893.)     See  §  656,  post.  did'  not  render  the  claim  a  judgment 

47  Graham's  Practice,  576;  BoyH  v.  debt  as  to  the  grantee  of  heirs-at-law, 
Bigelow,   14  How.  Pr.   511.  and  did   not  preclude  the  heirs  from 

48Jenkinson  v.  Harris,  supra.     See  setting  up  the  Statute  of  Limitations 

Radley   v.    Fisher,   24   How.    Pr.   404,  to  the  claims  upon  which  it  was  re- 

and  §  656,  post.  covered. 

40  Co.    Civ.   Proc,    §    2718.  52  Baumann  v.  Mosely,  63  Hun,  492 ; 

50  Shea   v.    Cornish,  29   Abb.   N.    C.  18  N.  Y.  Supp.  563;   Schreyer  v.  ilol- 

289;    22  N.  Y.   Supp.   168;   Matter  of  borrow,  63  How.   Pr.  229;   Eaynor  v. 

Sunderlin,  23  id.  648.  Laux,    28  Hun,   35.     See    Godding   v. 

61  The  court  had  no  power  to  order  Porter,  17  Abb.  Pr.  374.  The  provi- 
Jud'gment  against  the  report  of  the  sion  of  Code  (§  1002),  that  a  trial  by 
referee.  It  had  to  be  confirmed,  and  a  referee  cannot  be  reviewed  by  a  mo- 
judgment  ordered  thereon,  or  be  set  tion  for  a  new  trial,  etc.,  did  not  ap- 
aside;  in  which  case  a  new  trial  fol-  ply  to  this  proceeding.  (Denise  v. 
lowed  before  the  same  referee,  or  an-  Denise,  110  N.  Y.  562.) 
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matter  being  for  the  court  to  determine,  upon  a  special  applica- 
tion, showing  the  facts  on  which  a  right  to  costs  was  based, °^  no 
longer  exists.  Formerly,  an  appeal,  if  taken,  was  from  the  order 
of  the  Special  Term  confirming  the  referee's  report  and  not 
merely  from  the  judgment  entered  on  it;^  but  now  the  practice 
is  the  same  as  in  other  civil  actions. 

§  656.  Awarding  costs  and  disbursements  to  successful  party — 
The  Code  amendment  of  1893  put  to  rest  a  question  frequently 
raised,  and  differently  determined,  whether  the  successful  claim- 
ant was  entitled  to  costs  and  disbursements  in  these  proceedings 
as  a  matter  of  right,  as  in  ordinary  actions,  or  whether  both  costs 
and  disbursements,  or,  if  not  both,  which,  ivere  discretionary. 
It  was  early  held,''"  under  the  Eevised  Statutes,^®  that  costs  in 
these  proceedings  could  be  awarded  to  the  creditor  only  where 
he  would  be  entitled  to  costs  in  an  action  on  his  claim  against  the 
representative;  that  the  statute  was  the  only  authority  for  giving 
costs  at  all,  and  that  there  was  no  reason  in  the  nature  of  the 
proceeding,  nor  growing  out  of  the  policy  of  the  statute,  why  costs 
should  be  given  in  an  action,  and  withheld  in  this  sort  of  proceed- 
ing, and,  finally,  that  the  conditions  precedent  to  the  right  of  the 
court  to  award  costs  in  an  action  against  executors,  as  prescribed 
by  the  statute,  were  equally  controlling  on  the  question  of  award- 
ing costs  in  this  proceeding.  It  was  consequently  held,  that  the 
statutory  condition  —  e.  g.,  that  the  representative  had  unreason- 
ably resisted  or  neglected  to  pay  the  claim — -must  be  shown  to 
have  been  violated  by  the  representative,  to  entitle  the  claimant 
to  costs.  That  is  to  say,  neither  in  an  action  nor  in  this  proceed- 
ing was  the  representative  liable  to  costs  unless  he  was  guilty  of 
a  violation  of  some  duty.^^    This  is  now  made  the  rule  under  the 

53  Smith  V.  Randall,  67  Barb.  377;  56  2  R.  S.  90,  §  41;  substantially  re- 
Mersereau  v.  Ryderss,  12  How.  Pr.  300;  enacted  by  §§  1835,  1836,  of  the  Code 
Hdwe  V.  Lloyd,  2  Lans.  336;  Morgan   of  Civil  Procedure. 

V.  Skidmore,  3  Abb.  N.  C.  92;  Hall  v.  57  Robert  v.  Ditmas,  7  Wend.  522; 
Brennan,  64  Hun,  394;  19  N.  Y.  Supp.  also  Carhart  v.  Blaisdell,  18  id.  531. 
623;  aff'd,  140  N.  Y.  409;  Effray  v.  By  the  Code  of  Procedure  (old  Code) 
Masson,  45  St.  Rep.  296.  See  §  654,  no  provision  was  made  as  to  costs  in 
ante.  The  discretion  of  the  referee  in  these  proceedings,  and  the  Legislature 
awarding  costs  cannot  be  reviewed  by  seems  to  have  intended  that  no  costs 
a  motion  at  Special  Term  for  a  mod-  at  all  could  be  awarded  therein,  if  we 
ification  of  the  report,  but  only  on  may  draw  an  inference  from  an  inter- 
appeal  from  a  judgment  entered  polation  in  section  317,  which  pro- 
thereon.  (Domeyer  v.  Hoes,  99  App.  vided  that  "whenever  any  claims 
Div.  294.)  For  provisions  as  to  the  against  a  deceased  person  shall  be 
award  of  costs,  see  §  656,  post.  referred,   pursuant    to   the    provisions 

54  Hatch  V.  Stewart,  42  Hun,  164.  of  the  Revised  Statutes,  the  prevail- 

55  Robert  V.  Ditmas,  7  Wend.  522. ,  ing  party  shall  be  entitled  to  recover 
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present  practice,  by  the  provision  that  the  question  of  costs,  in 
this  proceeding,  shall  be  governed  by  sections  1835  and  1836  of 
the  Code;°^  a  provision  which  supersedes  a  number  of  decisions 
on  this  point  f^  rulings  that  the  court  had  no  power,  in  these  pro- 
ceedings, to  grant  an  extra  allowance,  or  anything  more  than  his 
disbursements,   to   a   successful   defendant,   the   representative.®" 


the  fees  of  referees  and  witnesses  and 
other  necessary  disbursements,  to  be 
taxed  according  to  law."  (So  held  in 
Van  Sicliler  v.  Graham,  7  How.  Pr. 
208;  Avery  v.  Smith,  9  id.  349.  Con- 
tra, Linn  v.  Clow,  14  id.  508;  Radley 
V.  Fisher,  24  id.  404.  See  Pursell  v. 
Fry,  19  Hun,  595;  58  How.  Pr.  HIT.) 
This  clause  of  section  317  of  the  old 
Code  is  not  found  in  the  present  Code 
of  Civil  Procedure;  but  it  was  not  re- 
pealed by  the  General  Repealing  Act 
of  1880  (e.  245),  and  was  in  full  force 
and  effect  (Larkins  v.  Maxon,  103 
N^.  Y.  680;  Krill  v.  Brownell,  40  Hun, 
72;  Hatch  v.  Stewart,  42  id.  it14; 
Overheiser  v.  Morehouse,  16  Abb.  N. 
C.  208;  Sutton  v.  Newton,  15  id.  452; 
Hale  V.  Edwards,  67  How.  Pr.  262. 
Contra,  Miller  v.  Miller,  32  Hun,  481 ; 
Daggett  V.  Mead,  11  Abb.  N.  C.  116), 
until  the  amendment  of  1893.  And 
see  Osborne  v.  Parker,  66  App.  Div. 
277;  72  N.  Y.  Supp.  894. 

BS  "  Where  a  judgment  for  a  sum  of 
money  only  is  rendered  against  an  ex- 
ecutor or  administrator,  in  an  action 
brought  against  him  in  his  repre- 
sentative capacity,  costs  shall  not  be 
awarded  against  him  except  as  pre- 
scribed in  the  next  section  "  ( §  1835 ) . 
"  Where  it  appears,  in  a  case  specified 
in  the  last  section,  that  the  plaintiff's 
demand  was  presented  within  the 
time  limited  by  a  notice,  published  as 
prescribed  by  law,  requiring  creditors 
to  present  their  claims,  and  that  the 
payment  thereof  was  unreasonably  re- 
sisted or  neglected,  or  that  the  de- 
fendant did  not  file  the  consent  pro- 
vided in  section  1822  at  least  ten  days 
before  the  expiration  of  six  months 
from  the  rejection  thereof,  the  court 
may  award  costs  against  the  executor 
or  administrator,  to  be  collected 
either  out  of  his  individual  property, 
or  out  of  the  property  of  the  decedent, 
as  the  court  directs,  having  reference 
to  the  facts  which  appear  upon  the 
trial.  Where  the  action  is  brought  in 
the    Supreme    Court,    or    any    County 
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Court,  the  facts  must  be  certified  by 
the  judge  or  referee,  before  whom  the 
trial  took  place."     (§   1836.) 

69  In  Denise  v.  Denise  (110  N.  Y. 
562),  it  was  held,  that  the  conditions 
of  section  1836,  on  which  alone  a  rep- 
resentative, or  the  estate,  can  be 
charged  with  costs  in  an  action,  do 
not  control  the  court  in  the  matter  of 
costs  in  a  special  proceeding  of  this 
kind;  and  that  the  court  has  power 
to  award  costs  to  a  successful  creditor 
on  a  reference  of  his  claim,  notwith- 
standing he  had  violated  one  of  the 
conditions  of  sections  1836,  to  wit, 
in  not  having  presented  his  claim 
"  within  the  time  limited  by  a  notice 
published  as  prescribed  by  law,  re- 
quiring creditors  to  present  their 
claims."  As  this  decision  was  inter- 
preted, the  court  had  no  power  in 
these  proceedings  to  award  any  costs 
at  all,  as  such,  but  only  the  fees  of 
the  referee  and  necessary  disburse- 
ments, to  which  the  party  is  entitled 
as  a  right  under  section  317  of  the  old 
Code.  (Hendricks  v.  Isaacs,  52  Hun, 
100,  and  cases  supra.)  It  was  so 
held,  also,  in  some  cases,  under  the 
Code  of  Procedure.  (Van  Sickler  v. 
Graham,  7  How.  Pr.  208.  But  see 
contra,  Linn  v.  Clow,  14  id.  508;  Ead- 
ley  v.  Fisher,  24  id.  404.) 

60  Hopkins  v.  Lott,  111  N.  Y.  577; 
Van  Sickler  v.  Graham,  7  How.  Pr. 
208;  Walker  v.  Gardener,  8  Misc.  468. 
Contra,  Munson  v.  Howell,  20  id.  59; 
Newton  v.  Sweet,  4  How.  Pr.  134.  It 
is  settled  that  since  the  amendment  a 
successful  defendant  is  entitled  to 
costs  as  of  right.  (Adams  v.  Olin,  78 
Hun,  309;  29  N.  Y.  Supp.  131;  Winne 
V.  Hills,  91  Hun,  89;  36  N.  Y.  Supp. 
683.)  In  Hendricks  v.  Isaacs  (52  Hun, 
100;  22  St.  Rep.  563;  rev'd,  on  other 
points,  117  N.  Y.  411),  the  claim- 
ant having  succeeded  on  a  new  trial, 
granted  on  defendant's  appeal,  with 
costs  to  him  in  the  event  of  his  suc- 
cess on  such  new  trial,  the  claimant 
was     held    entitled    to    recover     such 
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As  the  proceeding  is  no  longer  "  a  special  proceeding,"  the  Code 
provision  —  that  costs  therein  "  may  be  awarded  to  any  party, 
in  the  discretion  of  the  court,  at  the  rates  allowed  for  similar  ser- 
vices in  an  action  brought  in  the  same  court  "  ^^  —  does  not  apply. 

§  657.  When  costs  allowed  and  by  whom As  the  right  to  re- 
cover costs  in  these  proceedings  is  now  the  same  as  in  actions 
against  an  executor  or  administrator  on  a  claim  which  he  refused 
to  pay,  the  Code  provisions'^  regulating  costs  in  such  actions  are 
properly  mentioned  here.  Where  a  judgment  for  a  sum  of  money 
is  awarded  against  the  representative,  in  an  action  against  him, 
the  statute  prescribes  certain  conditions  precedent  to  the  right  of 
the  plaintiff  to  recover  costs,  to  wit:  it  must  appear  (1)  that  the 
plaintiff's  demand  was  presented  within  the  time  limited  by  the 
public  notice,  and  (2)  that  payment  was  unreasonably  resisted 
or  neglected,  or  (3)  that  the  defendant  failed  to  file  a  consent  to 
the  determination  thereof  by  the  surrogate  within  a  certain  time.*^ 


costs.  It  may  be  noted  that  (in  July, 
1889),  after  the  decision  of  Hendricks 
V.  Isaacs  {supra),  the  same  General 
Term  (Bertholf  v.  Carr,  24  St.  Rep. 
805)  concluded  to  follow  Miller  v. 
Miller,  32  Hun,  481) — which  has  been 
frequently  discredited  —  and  held, 
that  section  3246  of  the  present  Code 
was  a  substitute  for  section  317  of  the 
Code  of  Procedure,  and  that  section 
3246  did  not  give  to  the  successful 
claimant  the  right  given  him  by  the 
old  Code  to  his  disbursements.  See 
Krill  V.  Brownwell,  40  Hun,  72,  and 
cases  supra. 

01  Co.  Civ.  Proc,  §  3240.  It  was 
held  in  Fredenburg  v.  Biddlecome  (17 
Week.  Dig.  25)  that  this  section  did 
not  apply  to  these  proceedings, 
though  sections  1835,  1836,  3246  did. 
In  Hearn  v.  Sullivan  (13  Abb.  N.  C. 
371),  costs  in  addition  to  disburse- 
ments were  awarded,  as  allowable  un- 
der section  3240.  In  Vaughan  v. 
Strong  (66  Hun,  278;  21  N.  Y.  Supp. 
154),  it  was  held  not  proper  to  direct 
that  costs,  if  allowed,  be  the  sajne  as 
in  an  action;  that  the  same  rule 
should  apply  as  in  an  action  against 
executors  and  administrators,  and 
where  such  claim  is  not  unreason- 
ably resisted,  the  successful  claimant 
should  only  recover  his  disburse- 
ments; that  section  3240  of  the  Code 
applied  to  such  a  proceeding,  and  that 
where    the    claim    was    unreasonably 


contested  the  court  might  award  costs,. 
in  addition  to  the  disbursements 
which  the  prevailing  party  is  entitled 
to  under  section  317  of  the  old  Code 
of  Procedure. 

62  Co.  Civ.  Proc,  §§  1835,  1836. 
See  Henning  v.  Miller,  83  Hun,  403; 
31  X.  Y.  Supp.  878;  Ellis  v.  Filon,. 
85  Hun,  485;  33  N.  Y.  Supp.  138; 
Mulligan  v.  Cannon,  25  Civ.  Proc.  Rep. 
349. 

63  This  condition  takes  the  place  of 
the  executor's  "  refusal  to  refer,"  con- 
tained in  section  1836,  prior  to  the 
amendment  of  1895.  A  refusal  to 
refer  no  longer  subjects  the  executor 
to  costs.  (Holcombe  v.  Nettleton,  41 
Misc.  504;  85  N.  Y.  Supp.  12.)  Under 
the  former  statute  it  was  held  that 
it  was  the  duty  of  the  claimant  to 
offer  to  refer  his  claim,  and  that 
such  offer  might  be  oral  (Lanning  -v. 
Swarts,  9  How.  Pr.  434;  Roberts  v. 
Pike,  13  N.  Y.  Supp.  559),  and  that 
until  such  offer,  the  representative 
could  not  be  said  to  have  refused  it. 
(Proude  v.  Wliiton,  15  How.  Pr.  304; 
aff'd,  id.  304,  note.)  See  Burnett  v. 
Gould,  27  Hun,  366.  It  was  also  held 
that  refusal  to  refer  could  not  be  im- 
plied from   a   rejection   of  the   claim. 

(Proude  v.  Whiton,  supra;  Buckout 
V.  Hunt,  10  How.  Pr.  407;  Ehrenreich 
V.  Liohtenberg,  29  Misc.  305.)  In 
Fort  v.  Gooding  (9  Barb.  388),  it  had 
been    held,    that   if   the    executor    un- 
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On  such  conditions,  the  court,  having  reference  to  the  facts  ap- 
pearing on  the  trial,  may  award  costs  against  the  executor  or 
administrator,  to  be  collected  out  of  his  individual  property  or 
out  of  the  property  of  the  decedent;  and  such  costs  are  a  matter 
of  right.^  The  previsions,  relating  to  unreasonable  resistance  and 
the  failure  to  iile  the  specified  consent,  are  alternative,  and  an 
award  of  costs  may  be  made  in  either  case.^"  An  extra  allowance 
may  also  be  granted.®*  These  conditions  apply  only  to  actions 
against  executors,  etc.  f  provision  is  made  for  costs  in  actions  by 
executors  in  section  3246  of  the  Code.®*  And  they  do  not  apply 
to  actions  commenced  against  the  decedent  in  his  lifetime,  and  con- 
tinued, after  his  death,  against  the  executor,  etc.  f^  nor  to  actions 


qualifiedly  rejected  the  claim,  the  per- 
son who  set  it  up  was  not  bound  to 
demand  a  reference,  in  order  to  charge 
the  executor  with  the  consequences  of 
refusing  such  reference,  but  could 
construe  such  rejection  as  a  refusal  to 
refer.  This  point  was  expressly  over- 
ruled in  Proude  v.  Whiton,  supra, 
however.  In  Gorham  v.  Ripley  (16 
How.  Pr.  313),  the  creditor's  demand 
having  been  rejected,  he  offered  to 
refer  to  referees  to  be  approved  by 
the  surrogate.  The  executors,  instead 
of  accepting  this  offer,  offered  to  re- 
fer to  three  referees  named  by  them- 
selves, to  be  approved  by  the  surro- 
gate. Held,  a  refusal  to  refer,  which 
rendered  them  liable  for  costs  in  an 
action   on   the   demand. 

64  Snyder  v.  Snyder,  26  Hun,  324; 
Rooney  v.  Lenmon,  3  L.  Bui.  101; 
Brainerd  v.  De  Graef,  29  Misc.  560; 
61  N.  Y.   Supp.  953. 

65  Pauley  v.  Millspaugh,  95  App. 
Div.    208. 

66Niblo  v.  Binsse,  47  Barb.  435; 
32  How.  Pr.  92;  Roberts  v.  Pike,  13 
N.  Y.  Supp.  559;  19  Civ.  Proe.  Rep. 
422;  Weeks  v.  Coe,  76  App.  Div.  310; 
78  N.  Y.  Supp.  477. 

67  Fox  V.  Fox,  22  How.  Pr.  453; 
Woodruff  V.  Cook,  14  id.  481;  Curtis 
V.  Button,  4  Sandf.  719;  Howe  v. 
Lloyd,  2  Lans.  336;  9  Abb.  Pr.  (N. 
S.)  257;  Morgan  v.  Skidmore,  3  Abb. 
N.  C.  92;  overruling  Fish  v.  Crane,  9 
Abb.  Pr.  (N.  S.)  252. 

68  See  571,  ante.  An  executor  is 
required  to  begin  an  action  upon  a 
claim,  alleged  to  be  due  the  estate 
which  he  represents,  by  virtue  of 
transactions  taking  place  between  his 
testator  and  the  defendant  while  the 


former  was  alive,  in  his  name  as 
executor,  and  is  not  chargeable  indi- 
vidually with  the  costs  of  an  unsuc- 
cessful prosecution  thereof,  in  the 
absence  of  bad  faith;  nor  does  the 
fact  that  he  would  be  entitled  as  a 
beneficiary  to  a  share  of  the  recovery, 
render  him  chargeable  with  a  propor- 
tion of  the  costs  as  a  person  bene- 
ficially interested  in  the  recovery. 
(Hone  V.  De  Peyster,  106  N.  Y.  645.) 
69  Benedict  v.  Gaffe,  3  Duer,  669; 
Lemen  v.  Wood,  16  How.  Pr.  285; 
Tindall  v.  Jones,  19  id.  469;  11  Abb. 
Pr.  258;  Merritt  v.  Thompson,  27  N. 
Y.  225;  Mitchell  v.  Mount,  17  Abb.. 
Pr.  213;  Yorks  v.  Peck,  9  How.  Pr. 
201.  Merritt  v.  Thompson  {supra)  ex- 
pressly overrules  McCann  v.  Bradley 
(15  How.  Pr.  79),  which  had  given  a, 
contrary  construction  of  the  .statute, 
but  in  which  another  ground  for  de- 
nying plaintiff's  motion  to  be  allowed! 
costs  existed,  and  was  noticed  by  th& 
court.  Mitchell  v.  Mount  (supra), 
decided  at  about  the  same  time  as. 
Merritt  v.  Thompson,  was  followed  by 
Lemen  v.  Wood  (supra),  and  a  view- 
in  harmony  therewith  was  adhered  to 
in  Tindall  v.  Jones  ( supra ) .  The 
same  conclusion  as  that  in  Merritt 
V.  Thompson  is  said  to  have  been 
reached,  in  the  General  Term,  in 
Haight  V.  Hayt,  which,  however,  is 
not  reported  upon  this  point,  but  was 
affirmed  on  the  merits  by  the  Court 
of  Appeals  (19  N.  Y.  464),  and  the 
costs  of  the  several  appeals  allowed, 
on  the  ground  that  an  appeal  is  in  the 
nature  of  a  new  action,  and  that,  as 
to  the  appeal,  the  executors  ceased 
to  be  defendants. 
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upon  claims  created  since  his  decease,  by  or  under  the  direction  of 
the  executors  ]"*  nor  does  the  statute  apply  to  costs  on  appeal,  or  in- 
terlocutory costs.^^  In  order  to  avail  himself  of  the  statutory  ex- 
emption from  costs,  the  executor  or  administrator  must  bring 
himself  clearly  within  the  conditions  contemplated  by  the  statute. 
The  rule  prevails  now^  as  from  the  beginning,  that  the  represen- 
tative must  have  been  guilty  of  some  violation  of  duty  before  he 
can  be  properly  charged  with  costs,  in  addition  to  referee's  fees 
and  disbursements ;  and  no  such  violation  of  duty  being  shown,  it 
is  error  to  allow  costs.  In  any  event,  the  award  of  costs  is  gov- 
erned by  section  3228  of  the  Code,  and  unless  the  claimant  recovers 
more  than  fifty  dollars,  the  defendant  is  entitled  to  costs.'^^ 

§  658.  Necessity  of  presentation  of  claim As  to  the  first  con- 
dition, it  is  fatal  to  a  claim  for  costs  that  the  creditor  (plaintiff) 
had  not  presented  his  claim^^  in  the  time  prescribed  by  the  notice, 
if  a  notice  was  published.  It  is  not  necessary  that  the  claim  should 
be  presented  after  the  publication  of  the  notice  has  begun ;  it  may 
be  presented  at  any  time  after  the  representative  qualifies  and 
enters  upon  the  discharge  of  his  duties;  and  his  decision  on  the 
justice  of  the  claim  has  the  same  effect  as  though  the  claim  was 
presented  after  the  publication  of  the  notice.''*  It  is  wholly  imma- 
terial, therefore,  that  the  executor  did  not  advertise  at  all  for  the 
presentation  of  claims.^'  But  if  such  advertisement  is  had,  then 
it  is  of  no  consequence  that  the  representative  unreasonably  re- 
sisted and  neglected  to  pay  or  refer;  plaintiff  is  not  entitled  to 

70  Smith  V.  Patten,  9  Abb.  Pr.  (N.  Div.  1;  82  N.  Y.  Supp.  949.  See 
S.)   205.  Domeyer   v.   Hoes,  99  App.  Div.   294. 

71  Benjamin  v.  Ver  Nooy,  168  N.  Y.  A  verbal  notice  is  not  sufficient  (King 
578;  Hunt  v.  Connor,  17  Abb.  Pr.  460;  v.  Todd,  27  Abb.  N.  C.  149;  21  Civ. 
Judah  V.  Stagg,  22  Wend.  041.  The  Proc.  Rep.  114.  See  §  037,  ante)  ; 
statute  does  not  apply  to  equitable  nor  is  a  mere  demand  enougli  (Miles 
actions.  (Richards  v.  Stillman,  57  v.  Crocker,  88  Hun,  312;  34  N.  Y. 
App.   Div.    182;    68   N.   Y.   Supp.    188;  Supp.  701). 

McBride    v.    Chamberlain,    20    id.    94;  74  Field    v.    Field,    77    N.    Y.    294; 

56   St.  Rep.   431;   Marryatt  v.   Riley,  Clark  v.  Post,  45  Hun,  26b;  rev'd,  on 

2  Abb.  N.  C.   119.)     To  warrant  the  other  points,   113  N.  Y.   17. 

charging  of   the   costs   on   the   repre-  75  Brinker  v.  Loomis,  43  Hun,   247. 

sentative     personally,     he     must     be  Certainly   it  is  no  ground  for  giving 

found  to  be  guilty  of  mismanagement  costs  to  plaintiff  that  no  notice  was 

or  bad  faith  in  the  defense.     (Co.  Civ.  ever  published.     (Snyder  v.  Young,  4 

Proc,  §  3246.)     See  ante,  §  571.  How.    Pr.    217;    Van    Vleck    v.    Bur- 

72Lamphere   v.   Lamphere,   54  App.  roughs,  6  Barb.   345;   Bullock  v.  Bo- 

Div.  17;  66  N.  Y.  Supp.  270.  gardus,  1  Den.  276.) 

73  Nicholas  v.  Moloughney,  85  App. 
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costs,    if    tis    claim    was    not    presented    within    the    statutory 
limitation.'^® 

§  659.  Unreasonable  resistance — As  to  the  second  condition  — 
that,  to  charge  defendant  with  costs,  he  must  be  shown  to  have 
"  unreasonably  resisted  or  neglected  "  to  pay  the  claim, —  in  de- 
ciding whether  such  resistance  or  neglect  was  reasonable  or  not, 
the  court  must  have  "  reference  to  the  facts  which  appear  on  the 
Irial."  If  the  court  finds  that  the  defense  was  reasonable  and 
proper,  it  is  sufficient  to  exempt  the  defendant  from  costs,  although 
in  the  end  he  was  unsuccessful.''^  Where  there  is  reason,  in  the 
complicated  nature  of  the  accounts  involved,  in  the  great  amount 
of  business  transacted  and  in  the  supposed  and  actual  existence 
of  grave  counterclairns,  to  justify  the  defense  actually  made,  espe- 
cially if  it  appears  that  the  judgment  was  rendered  for  a  much 
smaller  sum  than  the  original  claim,  costs  should  not  be  awarded 
to  plaintiff.''^  It  must  appear,  however,  that  the  defendant  had 
good  reason  to  believe  that  there  was  a  valid  defense  to  the  claim, 
in  whole  or  a  material  part  of  it,  or  that  the  defense  would  prob- 
ably have  been  successful,  if,  for  example,  he  could  have  pro- 
cured the  attendance,  at  the  trial,  of  a  certain  witness.™     Where 


76Supplee    V.    Sayre,    51    Hun,    30;  v.    Strong,    66    Hun,    278;    21    N.    Y. 

lUng  V.  Todd,  supra.    The  rule  is  not  Supp.  154.)     In  that  case,  which  wag 

altered  by  the  fact  that  the  creditor  a  reference  in  a  special  proceeding,  it 

was    unaware    of    the    publication    of  appeared  that  defendant  found,  among 

notice    to    present    claims,    until    the  papers  of  deceased,  documents  in  his 

statutory  period  allowed  therefor  liad  handwriting    from    which   she    had    a 

expired.     (Clarkson  v.  Root,  18  Abb.  right  to  assume  that  the  claims  Avere 

N.    C.    462.)      Horton    v.    Brown    (29  unjust;    and  that,   on   two   successive 

Hun,    654),    so    far    as    it   holds    that  trials,  referees  had  found  in  defend- 

the    first    condition    must    have    been  ant's  favor.    Held,  erroneous,  on  judg- 

complied    with    and    one    of    the    sub-  ment  being  rendered   against  her,  on 

sequent    conditions     must     have     also  the  third  trial,  to  grant  a  motion  for 

happended,  in  order  to  entitle  plaintiff  costs  on  the  ground  that  payment  had 

to  costs,  has  been  overruled.  been   unreasonably    resisted.       Where 

7"  But  though  no  costs  are  awarded,  an  administrator  did  not  expressly  re- 

the  claimant  may  be  allowed  his  dis-  fuse  to  pay  the  claim  until  suit  was 

bursements.      (Outhouse   v.   Odell,    84  brought,  and  the  year  allowed  for  the 

Hun,  494;  32  N.  Y.  Supp.  388;  Mulli-  payment  of  claims     had  not  expired, 

gan    v.    Cannon,    25    Civ.    Proc.    Rep.  —Held,  that  he  should  not  have  been 

349;  Lounsbury  v.  Sherwood,  53  App.  taxed  with  costs.     (Patterson  v.  Bu- 

Div.  318.)  chanan,  40  App.   Div.   493;    58   N    Y. 

78  Johnson  v.  Myers,  103  N.  Y.  666.  Supp.  179.)     But  where  the  only  de- 

79  Stephenson  v.  Clark,  12  How.  Pr.  fense  interposed  was  the  short  stat- 
282.  He  will  not  be  charged  with  ute  of  limitations,  costs  were  awarded, 
costs  for  resisting  a  claim  referred  (Gardner  v.  Pitcher,  109  App.  Div. 
under  the  statute,  where  he  has  acted  106;  95  N.  Y.  Supp.  678;  aff'd,  185 
with  reason  and  good  faith,  although  N.  Y.  634.) 

the  claim  be  finally  allowed.    ( Vaughn 
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the  claim  is  materially  reduced  on  the  trial,  it  cannot  be  said  to 
have  been  unreasonably  resisted.*"  The  claim  on  which  the 
recovery  is  had  must  be  substantially  the  same  as  the  one  which 
was  presented  to,  and  rejected  by,  the  executor.*^  But  the  fact 
that  the  plaintiff  was  allowed  to  amend  his  complaint  so  as  to 
claim  a  larger  recovery,  and  to  prove  and  to  recover  a  larger  com- 
pensation for  services,  than  that  stated  in  the  claim  presented 
to  the  executors,  does  not  change  the  claim  from  that  originally 
presented;*^  nor  does  the  fact  that  the  action  was  for  a  smaller 
sum  than  the  amount  claimed  in  the  account  as  presented  and 
rejected,  deprive  plaintiff  of  his  costs. *^ 

§  660.  Failure  to  file  consent — .As  to  the  third  condition  — 
that  to  charge  the  defendant  with  costs,  he  must  have  failed  to 
"file  the  consent  as  provided  in  section  1822," — the  foregoing 
considerations  are  entirely  applicable.  A  failure  to  consent  is  a 
fact,  and  not  a  conclusion  of  law,  and  before  costs  can  be  included 
in  the  judgment,  the  fact  of  a  failure  must  be  found  or  certified 
to  by  the  referee,  or  if  the  certificate  does  not  state  all  the  facts, 
fully  and  fairly,  they  may  be  shown  by  affidavits  on  a  motion  for 
costs.**    Under  the  statute  as  it  stood  prior  to  the  amendment  of 


80  Cruikshank  v.  Cruikshank,  9  How.  82  Field  v.  Field,  77  N.  Y.  294. 

Pr.  350;   Comstock  v.  Olmstead,  G  id.  S3  Carter  v.  Beckwitli,  104  N.  Y.  236. 

77;    Buckhout    v.   Hunt,    16    id.    407;  It    is   not   necessary    for  plaintiff    to 

Harrison  v.  Ayres,  18  Hun,  336;  Pur-  show  that,  after  the  rejection  of  the 

sell  V.  Fry,  19  id.  595;   58  How.  Pr.  claim,  he  offered  to  refer  the  mattur 

317;    Pinkernelli   v.    Bischoff,    2   Abb.  before  the  commencement  of  the   ac- 

N.   C.    107;    Daggett   v.  Mead,   11    id.  tion.     (lb.)     But  in  Nellis  v.  Duesler 

116;    Webster    v.    Nichols,    21    Week.  (44  St.  Eep.  228;  18  N.  Y.  Supp.  S15), 

Dig.    566;    where    the    claim   was   re-  it  was  held,  that  where  an  exee\itor 

dueed  one-third.     But  a  reduction  of  rejected  a  claim  and  refused  to  refei- 

one-fifth,   in  a  claim  for   services,   in  it,    the    claimant,    though    recovering 

consequence  of  a  difference  of  opinion  only  a  small  part  of  the  amount  de- 

as  to  value,  where  there  had  not  been  manded,  was  entitled  to  costs.    To  the 

a  denial  of  the  whole  claim,  does  not  same    effect,    Davis    v.    Gallagher,    37 

relieve  from  costs.     (Fort  v.  Gooding,  App.    Div.    627;    Adler    v.    Davis,    31 

9  Barb.  388.)     For  other  illustrations,  Misc.  47. 

see  Darling  v.   Halsey,  2  Abb.    ■ST.   C.  84  Holcombe   v.    Nettleton,   41    Misc. 

105;    Healy  v.   Murphy,   21   Civ.  Proc.  504;  85  N.  Y.  Supp.  12;  Ely  v.  Taylor, 

Rep.   13;   Eauth  v.  Davenport,  45  St.  42     Hun     205.       Under     the     former 

Rep.    926;    22    Civ.    Proc.    Rep.    121;  statute,  the  certificate  of  the  referee, 

Dukelow  v.   Searles,  48  St.  Rep.   91;  based   upon   a   concession   of   the   de- 

Wells  V.  Disbrow,  48  St.  Rep.  746;  20  fendant,    on   the    trial,    that    he    had 

N.   Y.   Supp.   518;    Ryan  v.   McElroy,  refused  to  refer  the  claim,  should  be 

15    App.   Div.   216;    Anderson   v.   Mc-  conclusive  upon  the   court   in  award- 

Cann,   14  id.  365;  Davis  v.  Myers,  86  ing  costs.     (lb.)     See  Russell  v.  Lane, 

Hun,   236;   Matter   of   Raab,  47   App.  1   Barb.  525;  Wilkinson  v.  Littlewood, 

Div.    33;    Holcombe    v.    Nettleton,  "41  67  How.  Pr.  474;   Meltzer  v.  Doll,  91 

Misc.  504;   85  N.  Y.  Supp.  12.  N.  Y.  365. 

81  Genet  v.  Binsse,  3  Daly,  239. 
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1895  the  reply  of  the  representative,  on  rejecting  the  claim,  to 
the  claimant's  suggestion  of  a  compromise  and  reference,  that  the 
claim  had  better  take  its  course  at  law,  was  held  a  refusal  to  refer, 
entitling  the  latter  to  costs,  on  a  recovery.®^  The  condition  that 
the  consent  must  he  filed,  in  order  to  exempt  the  representative 
from  liability  for  costs,  applies  to  a  claim  rejected  prior  to  the 
amendment,®®  but  where  the  claimant  brings  an  action  on  the  claim 
within  the  time  allowed  the  representative  to  file  the  statutory  con- 
sent, the  former's  right  to  costs  is  deemed  to  have  been  waived.®' 

§  660a.  The  certificate  for  costs —  The  statute  requires  that 
where  the  action  is  brought  in  the  Supreme  Court,  or  in  any 
County  Court,  the  facts,  i.  e.,  whether  there  has  been  an  unreason- 
able resistance,  or  a  failure  to  file  the  necessary  consent,  must  be 
certified  by  the  judge  or  referee  before  whom  the  trial  took  place.®® 
The  granting  of  the  certificate  can  be  reviewed  only  upon  an 
appeal  from  the  judgment,  and  not  by  motion  at  Special  Term  for 
a  modification  of  the  report  ;®^  and  if  upon  such  appeal  it  be  found 
that  the  certificate  was  improperly  granted,  costs  will  be  awarded 
to  the  executor.^"  The  objection  that  no  certificate  was  given  can- 
not be  raised  for  the  first  time  on  appeal  f^  indeed,  where  the  costs 
were  not  imposed  upon  the  defendant  personally,  but  were  ordered 
to  be  paid  out  of  the  estate,  he  is  not  injured,  and  will  not  be 
heard  to  complain  of  its  absence.®^  Upon  appeal  from  an  order 
of  the  Special  Term  granting  an  extra  allowance,  it  will  be  pre- 
sumed that  the  referee  found  and  certified  the  facts  necessary  to 
the  award  of  costs.®^ 

85  Clark  V.  Corwin,  39  St.  Rep.  784;  may  be  made  by  a  referee,  indepcnJ- 

21  Civ.  Proc.  Rep.  108.  ent  of,  and  after,  his  report.     (Brain- 

88    Carter  v.  Barnum,  24  Misc.  220;  erd  v.  De  Graef,  29  Misc.  560;   61  N. 

53  N.  Y.  Supp.  539.  Y.  Supp.  953.)     A  certificate,  reciting 

87 Hart  V.  Hart,  45  App.   Div.  280;  that   "the   payment   thereof   was   un- 

61  N.  Y.   Supp.   131;   Hoye  v.  Flyim,  reasonably     resisted     and     neglected; 

30   Misc.   636;    64  N.    Y.    Supp.    252;  and  that  the  defendants  did  not  file 

Holeombe  v.  Nettleton,  41  Misc.  504;  the  consent,"  is  not  defective  in  form. 

85  N.   Y.   Supp.   12;   Pauley  v.  Mills-  (Pauley  v.   Millspaugh,  95  App.   Div. 

paugh,  95  App.  Div.  208.     See  contra,  208.) 

De  Kalb   Ave.,  etc..   Church  v.   Kelk,        89  Domeyer   v.   Hoes,   99   App.    Div. 

30  Misc.  367;   62  N.  Y.  Supp.  393.  294. 

88  Co.    Civ.    Proc,    §    1836;    Watson        90  Darde   v.   Conklin,    73    App.    Div. 

V.  Abbey,  141  N.  Y.  179;  56  St.  Rep.  590;  77  N.  Y.  Supp.  39. 
690;  Whitcomb  v.  Whitcomb,  92  Hun,        91  Cunningham   v.   Hewitt,   84   App. 

443;   36  N.  Y.  Supp.  607;   Lounsbury  Div.   114;   81  N.  Y.  Supp.  1102;  aflf'd, 

V.  Sherwood,  53  App.  Div.  318;  65  N.  177  N.  Y.  541. 

Y.    Supp.    676;    Matter    of    Raab,    47        92  Meltzer   v.   Doll,    91    N.    Y.    365; 

App.   Div.    33;    62   N.   Y.   Supp.   332;  Effray  v.  Masson,  45  St.  Rep.  296. 
Scheu   V.    Blum,    119    App.    Div.    825;        93  Weeks  v.  Coe,  76  App.  Div.  310; 

104  N.  Y.  Supp.  887.    Such  certificate  78  N.  Y.  Supp.  477. 
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AETICLE  SECOND. 

PAYMENT    OF   DEBTS. 

SUBDIVISION  1. 

CLASSES  OF  DEBTS  AND  OEDEE  OF  PEIOEITY. 

§  661.  Whole  estate  liable  for  debts Having  considered  the 

methods  by  which  the  creditors  of  the  decedent  are  ascertained, 
and  their  claims  determined,  we  proceed  to  the  subject  of  the 
payment  of  the  liquidated^*  debts  out  of  the  surplus  remaining 
after  the  discharge  of  the  expenses  of  the  administration.*"  It 
is  well  to  remark  here  that  the  whole  estate,  both  real  and  per- 
sonal, is  liable,  under  all  circumstances,  for  debts  contracted  by 
the  decedent  in  his  lifetime,  without  regard  to  any  disposition 
he  may  have  made  of  his  property  by  will,  as  the  will  operates 
only  on  what  remains  after  payment  of  his  just  debts.®^ 

§  662.  What  law  governs  priorities  as  between  creditors. —  The 

established  American  rule  is,  that,  so  far  as  creditors  are  con- 
cerned, the  assets  are  to  be  disposed  of  according  to  the  laws  of 
the  place  of  their  location,  and  the  place  where  the  representative 
obtains  his  authority  to  act ;  and  not  by  the  laws  of  the  decedent's 
domicile  at  the  time  of  his  death.  But  the  distribution  of  the 
residuum,  after  the  payment  of  debts,  etc.,  is  governed  by  the 
law  of  the  decedent's  domicile.®^  Another  principle,  however, 
governs  the  case  of  the  unauthorized  removal  of  assets  from  the 
State  of  the  decedent's  domicile,  after  his  death,  into  a  foreign 

94  A  claim  allowed  by  the  repx-e-  bate,  and'  letters  were  issued.  Ancil- 
sentative  is  a  liquidated  debt.  (Mat-  lary  letters  were  subsequently  issued 
ter  of  Lydecker,  17  St.  Rep.  702.)  See  to  the  executor  here.  Held,  he  could 
§   648,  ante.  be   caJled   upon   to   account   here    for 

95  The  right  of  the  representative  only  such  assets  as  the  testator  left 
to  be  reimbursed  for  the  just  and  in  this  State,  and  which  were  here  at 
reasonable  expenses  of  the  adminis-  the  time  the  letters  ancillary  were 
tration  is  paramount  to  the  demands  granted,  and  that  the  accounting  of 
of  any  creditors.  {Hardenberg  v.  the  executor  here  was  to  be  carried  no 
Manning,  4  Dem.  437.)  See  §  552,  further  than  was  necessary  to  enable 
ante.  our  own  citizens  to  secure  their  claims 

96  Matter  of  McComb,  17  St.  Rep.  out  of  the  assets  situated  within  our 
723.  own    jurisdiction;     after    which,    and 

97  2  Kent's  Comm.  419,  note  e;  the  payment  of  expenses,  the  further 
Story  on  Conflict  of  Laws,  §§  524,  administration  was  to  be  left  to  the 
525;  Lawrence  v.  Elmendorf,  5  Barb,  jurisdiction  where  the  estate  was  to 
73.  In  Lynes  v.  Coley  (1  Redf.  405),  be  finally  closed.  Hence,  a  legatee, 
the  testator,  at  the  time  of  his  death,  resident  here,  could  not  compel  the 
was  domiciled  in  Connecticut,  in  which  executor  to  account  here  for  assets 
State  his  will  was  admitted  to  pro-    not  left  by  the  testator  in  this  State. 
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jurisdiction,  where  principal  letters  of  administration  are  granted 
upon  them.  ,  In  such  a  case,  the  assets  thus  removed  from  the 
decedent's  domicile  without  authority  and  brought  irregularly 
into  another  jurisdiction,  ought  not  to  be  sequestrated  for  the 
use  of  creditors  of  the  latter  jurisdiction  to  the  prejudice  of  those 
of  the  former.  Where  called  upon,  in  such  case,  to  determine 
the  rights  of  the  creditors  of  decedent's  domicile  in  a  foreign 
State,  and  his  creditors  in  this  State,  with  respect  to  the  priority 
of  the  former,  the  surrogate  will  act  as  if  he  were  sitting  in  the 
foreign  State  and  administering  its  laws,  and  not  our  own.  If 
the  law  of  the  testator's  domicile, —  from  which,  after  his  death, 
his  assets  were,  without  right  or  authority,  brought  into  this 
State, —  gives  a  preference  of  payment  to  the  debt  due  to  the 
physician  who  attended  decedent  in  his  last  illness  (as  the  statute 
of  New  Jersey  does),  over  general  creditors,  the  surrogate  here 
will  give  him  such  preference  over  a  domestic  judgment  creditor, 
to  the  extent  of  the  assets  thus  brought  into  this  State.** 

§  663.  The  order  of  preference  among  creditors —  The  common- 
law  rule,  which  prevailed  in  this  State  before  the  adoption  of  the 
Revised  Statutes,  prescribed  the  following  order  for  the  payment 
of  a  decedent's  debts:  (1)  funeral  charges  and  the  expenses  at 
the  probate  office;  (2)  debts  due  to  the  State;  (3)  debts  of  record, 
as  judgments,  recognizances,  and  final  decrees;  (4)  debts  due  for 
rent,  and  debts  by  specialty,  as  bonds  and  sealed  notes,  and, 
lastly,  debts  by  simple  contract.**  Besides  these  classes  of  pre- 
ferred debts,  it  was  possible,  in  various  ways,  to  obtain  a  preference 
of  one  debt  over  others  of  the  same  class, —  e.  g.,  by  obtaining  a 
judgment  —  the  judgment  first  obtained  having  a  preference  over 
others:  and  the  executor  or  administrator  might  confess  judg- 
ment; so  he  might  retain  for  a  debt  due  to  himself  in  preference 
to  other  debts  of  the  same  class,  due  to  strangers.-^  By  the  statute,^ 
the  executor  or  administrator,  after  discharging  the  funeral  ex- 
penses and  the  cost  of  the  administration,  is  required  to  pay  the 
debts  of  the  decedent  in  the  following  order  of  classes : 

88Hardenberg  v.   Manning,   4  Dem.  tator  could  not  {and  cannot  now)   de- 

437.  In  that  case,  there  was  no  domi-  feat  the  rules  of  law  as  to  precedence 

ciliary    administrator,    to    whom    the  of  debts,  by  directing  his  executors  to 

court  could  order  the  transmission  of  make  an  equal  distribution  of  his  as- 

the  assets,  as  in  the  case  of  an  ancil-  sets  among  all  his  creditors.  (2  Wms. 

lary  administration.  on  Exrs.  990.) 

99  2  Kent's  Comm.  416;  2  Wms.  on  2  The     provisions     of    the     Revised 

Exrs.   (7th  ed.)  991;   Toller,  259.  Statutes    (2  R.   S.  87,   §§   27-30,   33), 

1  Decker    v.    Miller,    2    Paige,    149 ;  on  this  subject,  were  carried  into  Co. 

Rogers   v.   Hosack,    18   Wend.   319;    6  Civ.  Proc.  (§  2719)  by  L.  1893,  c.  686, 

Paige,  415.     See  §  641,  ante.     A  tes-  with  only  unimportaint  verbal  changes. 
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"  1.  Debts  entitled  to  a  preference,  under  the  laws  of  the  United 
States ; 

"  2.  Taxes  assessed  upon  the  estate  of  the  deceased,  previous  to 
his  death; 

"3.  Judgments  docketed,  and  decrees  entered,  against  the  de- 
•ceased,  according  to  the  priority  thereof,  respectively; 

"  4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills, 
and  unliquidated  demands  and  accounts." 

§  664.  Preferences  prohibited JSTo  preference  can  be  given  in 

the  payment  of  any  debt,  over  other  debts  of  the  same  class,  except 
those  specified  in  the  third  class,  i.  e.,  judgments  and  decrees, 
which  are  to  be  paid  according  to  the  time  of  their  docketing.* 
But  rents  due  or  accruing,  upon  leases  held  by  the  deceased  at 
the  time  of  his  death,  may,  by  order  of  the  surrogate,  be  paid 
before  debts  of  the  fourth  class,  if  it  appears  to  the  satisfaction 
of  the  surrogate  that  such  a  preference  will  benefit  the  estate.* 
Debts  not  due  are  on  an  equality  with  debts  due  and  payable,'' 
and  may  be  paid  by  an  executor  or  administrator,  according  to 
the  class  to  which  they  belong,  after  deducting  a  rebate  of  legal 
interest  upon  the  sum  paid,  for  the  unexpired  term  of  credit, 
without  interest.*  The  commencement  of  a  suit  for  the  recov- 
ery of  a  debt,  or  the  obtaining  a  judgment  thereon  against  the 
executor  or  administrator,  does  not  entitle  such  debt  to  any  prefer- 
ence over  other  debts  of  the  same  class.''^  A  debt  due  to  an 
executor  or  administrator  has  no  preference  over  others  of  the 
same  class,  and  he  cannot  retain  funds  in  his  hands  for  the  pay- 
ment of  such  debt  or  claim,  until  it  has  been  proved  to,  and  allowed 
by,  the  surrogate.* 

§  665.  Preference  under  TJnited  States  laws By  the  Eederal 

statute,  whenever  the  estate  of  any  deceased  debtor  in  the  hands  of 
the  executors  or  administrators  is  insufficient  to  pay  all  the  debts 
due  from  the  deceased,  the  debts  due  to  the  United  States  shall  be 
first  satisfied;  and  every  executor  or  administrator  who  pays  any 

S  Co.    Civ.   Proc,    §    2719    (formerly  docketed "    entitled    to    a    preference. 

2  R.  S.  87,  §  28).  The  entry,  by  a  (Stevenson  v.  Weisser,  1  Bradf.  343.) 
justice    of    the    peace    of    a    judgment       4Co.    Civ.   Proc,    §   2719    (formerly 

in  his  docket,  does  not  make  it  a  2  R.  S.  87,  §  30). 
debt  of  record.  (Sherwood  v.  John-  Bid.  (formerly  2  R.  S.  87,  §  28). 
son,  1  Wend.  443.)  And  unless  a  6Id.  (formerly  2  R.  S.  87,  §  29). 
transcript  is  filed',  and  the  judg-  7  Id.  (formerly  2  R.  S.  87,  §  28). 
ment  is  docketed,  in  the  county  8  Id.  (formerly  2  R.  S.  87,  §  33). 
clerk's   office,   it   is   not   a   "  judgment 
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debt  due  by  the  estate  for  which  he  acts,  before  he  satisfies  and 
pays  the  debts  due  to  the  United  States,  is  answerable  in  his  own 
person  and  estate  for  so  much  as  remains  unpaid.^  It  is  also 
provided  that  whenever  the  principal  in  any  bond  given  to  the 
United  States  is  deceased,  and  his  estate  and  effects  are  insufficient 
for  the  payment  of  his  debts,  and  in  case  any  surety  in  the  bond, 
or  his  executor,  administrator,  or  assignee,  pay  to  the  United 
States  the  money  due  on  the  bond,  such  surety,  his  executor,  ad- 
ministrator, or  assignee,  shall  have  the  like  priority  for  the  re- 
covery and  receipt  of  the  moneys  out  of  the  estate  and  effects  of 
the  deceased  principal  as  is  secured  to  the  United  States,  and  may 
maintain  a  suit  upon  the  bond,  in  law  or  equity,  in  his  own  name, 
for  the  recovery  of  all  moneys  paid  thereon. 

§  666.  Taxes —  On  the  theory  that  the  people  of  the  State  suc- 
ceeded, at  the  revolution,  to  the  prerogatives  of  the  crown  of 
Great  Britain,  within  the  limits  of  the  State,  it  has  been  said  that, 
independently  of  the  statute,  all  debts  due  to  the  State,  e.  g.,  taxes, 
should  have  a  preference  in  payment  over  debts  of  the  same  rank 
due  to  individuals.-^"  But  since  the  adoption  of  the  Revised  Stat- 
utes, the  State  has  no  right  of  priority  in  payment,  except  as  con- 
ferred by  that  statute,  on  the  principle  of  expressio  unius  est  ex- 
clusio  alterius.  The  taxes  upon  the  real  property  of  the  deceased, 
"which  are  to  be  paid  out  of  the  personal  estate,  are  only  those  which 
were  assessed  previous  to  the  death  of  the  deceased. -^^  It  does  not 
change  the  rule  that  proceedings  had  not  been  had  upon  the  assess- 

9U.  S.  R.  S.  691,  §§  3466,  3468.  State  laws  upon  the  subject  that 
The  last  clause  was,  no  doubt,  put  come  within  their  provisions  (U.  S. 
into  the  statute  to  meet  a  doubt  ex-  v.  Duncan,  12  111.  523). 
pressed  whether  the  original  statute  lo  See  2  Kent's  Comm.  416. 
■creaited  a  lien  on  the  assets  in  the  H  Matter  of  Mansfield,  10  Mise. 
hands  of  representative;  and  whether,  296;  31  N.  Y.  Supp.  684.  See  ante, 
if,  without  notice  of  the  debt  being  a  §  615.  So  taxes  assessed  during  de- 
preferred  one,  he  distributes  the  ea-  cedent's  lifetime,  upon  real  property 
tate  without  providing  for  it,  he  in  which  he  had  a  life  interest,  are 
would  be  liable  personally.  (Per  entitled  to  preference  under  the  stat- 
Marshall,  C.  J.,  in  United  States  v.  ute.  (Coleman  v.  Coleman,  5  Redf. 
Fisher,  2  Cranch,  390;  concurred  in  524.)  See  Krueger  v.  Schlinger,  19 
by  Piatt,  J.,  in  Aiken  v.  Dunlap,  16  Misc.  221;  43  N.  Y.  Supp.  305,  and 
Johns.  85.)  This  preference  would  Matter  of  Hewitt,  40  Misc.  332;  81 
exist  in  favor  of  the  United  States,  N.  Y.  Supp.  1030,  where  it  was  said 
independently  of  the  statutes  of  this  that  taxes  on  land  in  New  York  city, 
State,  if  it  be  true,  as  has  been  held  assessed  under  the  charter,  are  liens 
(U.  S.  V.  Duncan,  4  McLean,  207),  against  particular  property,  and  can- 
that  the  laws  of  the  United  States  not  be  paid  out  of  the  personal  es- 
control  all  State  laws  for  the  d'istri-  tate,  as  debta. 
bution  of  estates,  and   supersede  all 
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ment  necessary  to  create  a  lien  on  the  land  ;^^  all  that  is  required  is 
that  the  assessment  of  the  tax  shall  have  been  so  far  completed,  in 
the  name  of  the  person  designated  as  owner,  as  that  it  could  not, 
thereafter  and  before  the  owner's  death,  be  changed  or  altered  by 
the  assessment  officers. -^^  Taxes  are  chargeable  to  the  corpus  of 
the  estate,  and  are  not  payable  by  the  heir  or  devisee."  A  direc- 
tion in  a  will  for  the  payment  over  to  trust  beneficiaries,  of  the  net 
income,  "  after  payment  of  all  taxes  and  assessments,"  does  not 
show  an  intention  to  relieve  the  corpus  of  the  estate,  and  make  the 
taxes  assessed  at  testator's  death  a  charge  on  the  income ;  it  could 
only  have  been  intended  to  provide  for  the  annual  current  ex- 
penses, after  his  death.^^  But  where  the  direction  is  that  the 
executor  shall  remain  in  charge  of  land  until  the  youngest  child 
comes  of  age,  and  that  all  rents  and  interest  be  paid  by  the  executor 
to  the  wife,  out  of  which  she  shall  pay  all  taxes,  the  executor  is 
entitled  to  credit,  against  the  income  fund,  for  taxes  paid  by  him.'® 
The  representative  is  not  warranted  in  paying  taxes  assessed  sub- 
sequently to  his  decedent's  death  ;'^  they  are  chargeable  upon  the 
land.  There  is,  therefore,  no  ratable  apportionment,  varying  ac- 
cording to  the  period  of  the  year  in  which  the  decedent  died,  of 
the  amount  to  be  paid  out  of  the  personalty,  and  that  chargeable 
on  the  land.^^  The  term  "  taxes  "  does  not  include  assessments 
made  by  a  municipal  corporation  under  authority  derived  from  the 

12  Matter    of    Babcock,    115    N.    Y.  16  Matter  of  Smith,  1  Misc.  269;  22 

450,  s.  c.  as  Matter  of  Detmold,  4  N.  N.  Y.   Supp.   106?.     In   that   case,   the 

Y.    Supp.    903;    Matter    of    Franklin,  will  also  provided  that  if  the  widow 

26  Misc.   107;   56  N.  Y.   Supp.  858.  accepted   thereunder,   she   should   pay 

IS  The  meaning  of  the  act  requiring  all  taxes  on  the  estate  out  of  the  in- 
executors  to  pay  taxes  assessed  upon  come.  Held,  the  executor  was  not 
the  estate  of  the  deceased  "  previous  entitled  to  credit  for  taxes  paid,  in 
to  his  death,"  etc.,  is  that  assess-  the  absence  of  any  proof  that  the  in- 
ments,  so  far  completed  that  the  come  was  insufficient  for  that  pur- 
name  of  the  person,  named  as  owner,  pose,  and  the  payment  by  him  was 
cannot  be  changed  or  altered  by  the  necessary  for  the  preservation  of  th;? 
assessment  officers  before  the  death  estate.  See  Clarke  v.  Clarke,  145  N. 
of  such  person,  shall  be  payable  from  Y.  476;  Matter  of  Mansfield,  10  Misc. 
his  estate   in  due  course  of  adminis-  296. 

tration.     (Per  Euger,  C.  J.,  in  Matter  it  Willcox  v.  Smith,   26  Barb.   316; 

of   Babcock,   supra.)      See  Matter   of  Matter  of  Benedict,  15  St.  Rep.  746; 

Hoffman,  42  Misc.  90;  85  N.  Y.  Supp.  Matter  of  Young,   17   Misc.   680;   sitb 

1082.  nom.     Matter    of    Cornell,    41    N.    Y. 

14  Matter  of  Babcock,  supra;  Mat-  Supp.  539;  15  App.  Div.  285.  See 
ter  of  Arkenburgh,  13  Misc.  744;  35  §  615,  ante.  As  to  the  authority  of 
N.  Y.  Supp.  251;  Matter  of  Doheny,  administrators,  etc.,  to  deal  with  real 
70  App.  Div.  370;  75  N.  Y.  Supp.  24;  estate,  see  ante,  §§  530,  595. 

affd,  171  N.  Y.  691.  18  Griswold    v.    Griswold,    4    Bradf. 

15  Matter  of  Philbin,  N.  Y.  Law  J.,    216. 
July   9,    1892. 
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Legislature;^®  and,  although  such  an  assessment,  which  was  con- 
firmed at  the  time  of  the  decease  of  the  testator,  is  a  personal 
debt,  and  should  be  paid  out  of  the  personal  estate,  it  is  not 
entitled  to  any  priority  before  other  debts.^" 

§  667.  Judgments  and  decrees — Before  the  adoption  of  the 
Revised  Statutes,  judgments  had  a  right  of  priority  of  payment  as 
among  themselves,  according  to  the  date,  not  of  their  entry,  but 
of  the  issue  of  execution  upon  them.  Now,  however,  they  are  pay- 
able "  according  to  the  priority  thereof,  respectively,"  ^^ —  that  is, 
of  their  docketing.  The  fact  that  the  judgment  is  more  than  ten 
years  old,  and  hence  has  ceased  to  be  a  lien  on  real  estate,  does  not 
affect  its  right  to  jjriority."^  The  judgments  contemplated  are 
those  entered  "  against  the  decedent ;"  a  judgment  against  his 
representative,  though  founded  on  his  debt,  is  not,  therefore,  in- 
cluded in  the  class.  The  statute  expressly  declares  that  "  the  com- 
mencement of  a  suit  for  the  recovery  of  a  debt,  or  the  obtaining  a 
judgment  thereon  against  the  executor  or  administrator,  shall  not 
entitle  such  debt  to  preference  over  others  of  the  same  class."  ^^ 


19  Matter  of  Hun,  144  N.  Y.  472; 
63  St.  Rep.  729. 

soSeabury  v.  Bowen,  3  Bradf.  207. 

21  Co.  Civ.  Proc,  §  2719;  Matter  of 
Foster,  8  Misc.  344;  29  N.  Y.  Supp. 
316;  Trust  v.  Harned,  4  Bradf.  213; 
4  Abb.  Pr.  270.  This  rule  of  priority 
is  different  in  the  case  of  a  judgment 
debtor  who  acquires  title  to  real  es- 
tate after  the  docketing  of  several 
judgments  against  him.  In  such  case, 
the  liens  of  the  several  judgments 
attach  together  at  the  same  instant; 
all  stand  upon  the  same  footing,  and 
the  oldest  judgment  has  no  priority. 
(Goetz  V.  Mott,  21  Abb.  N.  C.  246;  15 
Civ.  Proe.  Rep.  11.)  In  Matter  of 
Hazard,  in  N.  Y.  Surr.  Ct.  (N.  Y.  Law 
J.,  Feb.  23,  1893),  on  proceedings  for 
the  distribution  of  a  wife's  estate, 
the  whole  of  which  she  had  be- 
queathed to  her  husband,  one  of  five 
judgment  creditors  of  the  latter 
claimed  a  priority  of  payment  on  the 
ground  of  the  prior  date  of  the 
docketing  of  his  judgment,  although 
this  would  exhaust  the  entire  fund  in 
court  for  distribution.  Held,  that  all 
judgments  docketed  prior  to  the  vest- 
ing of  the  estate  in  the  judgment 
debtor,  on  the  death  of  his  wife,  at- 
tached simultaneously;  that  the  liens 


were  all  of  the  same  rank,  no  one  be- 
ing superior  to  the  other;  and  that 
the  money  should  be  distributed  pro 
rata.  In  Matter  of  Gates  (44  St.  Rep. 
104;  18  N.  Y.  Supp.  873;  aff'd,  21  id. 
576),  a  judgment  had  been  docketed 
against  decedent  six  years  before  he 
died,  but  no  administrator  was  ap- 
pointed until  ten  years  had  expired 
from  the  docket  of  the  judgment,  and 
the  administrator  was  discharged  two 
years  thereafter.  Held,  that  under 
Co.  Civ.  Proc,  §  1380,  the  lien  of  the 
judgment  could  be  enforced  within 
three  years  and  six  months  of  the 
issue  of  letters  of  administration,  and 
that  that  time  did  not  run  from  the 
death   of  the   intestate. 

22Ainslie  v.  Radcliff,  7  Paige,  439; 
Matter  of  Townsend,  83  Hun,  200;  31 
N.    Y.    Supp.    409. 

23  Co.  Civ.  Proc.,  §  2719  (formerly 
2  R.  S.  87,  §  28).  See  Schmitz  v. 
Langhaar,  88  N.  Y.  503;  Sartorelli  v. 
Ezagni,  64  Misc.  115;  Sippel  v.  Mack- 
lin,  2  Dem.  219;  Matter  of  Casey,  6 
N.  Y.  Supp.  608;  Parker  v.  Gainer, 
17  Wend.  559;  James  v.  Beesly,  4 
Redf.  236.  An  award  against  the 
estate,  under  a  submission  made  by 
the  representatives,  is  not  entitled  to 
priority  of  payment  as  a  judgment; 
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A  question  has  arisen,  where  the  estate  is  insolvent  and  cannot  pay 
the  class  of  judgments  in  full,  whether  the  part  of  the  judgment 
which  represents  a  recovery  for  costs  against  the  representative, 
in  an  action  by  a  creditor  to  establish  the  claim,  is  entitled  to  be 
paid  in  full,  though  the  rest  of  the  judgment  is  payable  only  pro 
rata.  It  has  been  held,  that  such  costs  are  entitled  to  priority,  in 
proceedings  for  payment  out  of,  or  against,  particular  funds  or 
properties,  when  equitable  principles  require  that  payment  of  costs 
should  be  made  separate  from  the  debt.^* 

§  668.  Judgment  entered  after  a  party's  death —  But  a  final 
judgment,  entered  in  the  names  of  the  'Original  parties,  as  per- 
mitted, in  case  either  party  has  died,  "  after  an  accepted  offer  to 


though  the  award  may  bind  the  rep- 
resentative personally,  it  cannot 
prejudice  the  rights  of  other  cred- 
itors, having  debts  of  equal  degree, 
to  share  equally  in  the  distribution 
of  the  estate.  (Wood  v.  Tunnicliff, 
74  N.  Y.  38.)  A  judgment  creditor 
of  the  decedent  cannot  obtain  a 
preference  by  the  commencement  of 
an  action  against  the  representative, 
and  his  fraudulent  vendee  of  the  as- 
sets, to  set  aside  the  fraudulent 
transfer  and  have  the  assets  applied 
to  the  payment  of  his  judgment. 
(Everingham  v.  Vanderbilt.  51  How. 
Pr.  177.)  Where  u,  judgment  has 
been  recovered  against  an  executor  in 
an  equitable  action  by  a  creditor 
whose  claim  was  incurred  in  the  con- 
tinuance of  the  business  by  the  exec- 
utor under  the  direction  of  the  will, 
a  provision  which  requires  the  defend- 
ant to  pay  it  out  of  the  funds  and 
property  belonging  to  the  estate,  and 
directs  him  to  pay  the  plaintiff's 
judgment  and  to  hold  the  remainder 
of  the  estate  subject  to  the  order  of 
the  court  is  improper.  In  such  case 
plaintiff  must  proceed  to  collect  his 
debt  in  the  mode  prescribed  by  law, 
by  proceedings  in  the  Surrogate's 
Court.  (Willis  v.  Sharp,  115  N.  Y. 
396;  26  St.  Rep.  125.)  It  seems,  that 
if  the  creditors  of  the  decedent,  at 
the  time  of  his  death,  did  not  con- 
sent to  the  carrying  on  of  the  busi- 
ness by  the  executor,  they  have  the 
right  to  insist  that  the  estate,  as  it 
existed  at  his  death,  shall  be  used  for 
the  payment  of  their  debts,  and  the 
expenses- of  administration,  to  the  ex- 


clusion of  debts  subsequently  created 
by  the  executor,  but  if  they  do  eon- 
sent,  different  principles  must  apply, 
and  creditors  of  the  business  must 
share  pro  rata  with  the  other  cred- 
itors in  the  whole  estate.  If  the  busi- 
ness was  carried  on  without  the  con- 
sent of  the  creditors,  and  the  estate 
has  been  thereby  increased,  then  the 
original  creditors  should  probably 
alone  share  in  the  estate,  as  it  came 
to  the  execiitor,  and  the  creditors  of 
the  business  should  alone  have  the 
increase  made  by  their  contributions 
to  the  capital  of  the  business.     (lb.) 

24  So  held  in  Shields  v.  Sullivan,  3 
Dem.  296,  on  the  principle  of  the  case 
of  Columbia  Ins.  Co.  v.  Stevens,  37 
N.  Y.  536;  and  in  Matter  of  Kandell, 
8  N.  Y.  Supp.  652.  In  the  last  case, 
the  court  (Weiant  S.)  said:  "Where 
expense  is  imposed  upon  a  creditor  to 
enforce  his  claim  by  resistance  thereto 
made  in  the  interest  of  the  fund  or 
property  of  those  entitled  to  the 
same,  I  do  not  see  why  such  cred- 
itor should  not  be  first  reimbursed 
to  the  extent  of  the  costs  awarded 
him  for  such  reimbursement.  It  i.s 
but  the  marshaling  and  disposing  of 
funds  or  properties  in  court  upon 
principles  of  equity,  where  no  fixed 
rules  of  law  intervene  to  the  con- 
traa-y."  But  compare  Shute  v.  Shute 
(5  Dem.  1),  where  it  was  held,  that, 
in  case  of  a  deficiency  of  assets,  costs 
included  in  the  judgment  recovered 
against  the  representative,  upon  a  de- 
mand against  the  decedent,  had  no- 
preference.  See  Matter  of  Mahoney, 
37   Misc.   472;    75  N.   Y.   Supp.   1056. 
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allow  judgment  to  be  taken,  or  after  a  verdict,  report  or  decision, 
or  an  interlocutory  judgment,  but  before  final  judgment  is  en- 
tered," ^^  is  not  such  a  judgment.  Such  a  judgment  "  does  not 
become  a  lien  upon  the  real  property  or  chattels  real  of  the  de- 
cedent, hut  it  establishes  a  debt  to  be  paid  in  the  course  of  the 
administration ;"  ^^  and  if  such  a  judgment  has  been  duly  docketed, 
it  has  the  same  force  and  effect,  as  regards  priority  in  payment,  as 
if  the  decedent  had  died  on  the  day  after  its  entry. ^'^ 

§  669.  Foreign  judgments — .Judgments  rendered  in  sister  States, 
or  foreign  countries,  as  they  cannot  be  docketed  here,  take  rank 
only  as  simple  contract  debts.^''  But  judgrnents  of  the  Federal 
courts,  sitting  in  this  State,  are  doubtless  entitled  to  be  included 
among  "  judgments  docketed."  ^ 

§  670.  Rent  dne  on  leases. — Among  the  fourth  class,  in  the 
order  of  payment,  are  to  be  included  rents  due  or  accruing  upon 
leases  held  by  the  decedent  at  the  time  of  his  death.  But  such 
rents  the  Surrogate's  Court  has  authority  to  order  paid,  before  the 
other  debts  of  this  class,  when  it  satisfactorily  appears  that  such 
preferred  payment  will  benefit  the  estate.^"  Such  a  direction 
shoidd  be  made  after  a  hearing  had,  upon  a  petition,  and  on  proof 
of  all  the  facts  and  circumstances,  by  affidavits  or  oral  testimony, 
disclosing  in  what  way  the  alleged  benefit  may  accrue.  In  the 
absence  of  proof  of  actual  benefit,  the  surrogate  cannot  assume  to 
direct  the  payment  of  rent  as  a  preferred  claim.^-'  Where  the 
surrogate's  decree  stated  that  it  appeared,  to  his  satisfaction,  that 

In  Matter  of  Casey    (6   N.   Y.   Supp.  29  See   Bernes  v.   Weisser,  2  Bradf. 

008),  it  was  held   on  appeal  from   a  212;    Manhattan    Co.    v.    Evertson,    O 

decree,  on  an  accounting  of  executors,  Paige,    457;    Willardl    on    Exrs.    280; 

that    costs    contained   in   a   judgment  Dayton  on  Surr.  288. 

against  executors  for  costs  shbuld  be  30  Co.   Civ.  Proc,   §   2719    (formerly 

paid  in  preference  to  legacies.  2  R.  S.  87,  §  30).    Before  the  Revised 

25  Co.  Civ.  Proc,  §   763.  Statutes,   rents    were    preferred    next 

26  Co.  Civ.  Proc,  §  1210.  after  debts  of  record,  and  a  practical 
2T  Matter  of  Clark,  5  Dem.  377 ;  cit-  preference    was    also    given    by    the 

ing  Nichols  v.  Chapman,  9  Wend.  452;  landlord's   right   to   distrain   for  rent. 

Salter     v.    Neaville,     1     Bradf.     488;  (2    R.     S.    500.)      The    present    rule 

Berpes  v.  Weisser,  2  Bradf.  212;  Mat-  gives,   in  effect,  the  same  preference, 

ter  of  Clark,  15  Abb.  Pr.  227;  Ainslie  in   the   cases   mentioned  in   the   text. 

V.   RadclifF,   7   Paige,   439.     It  is  not  Distress    for    rent    was    abolished    in 

necessary  to  obtain  an  order  to  enter  1846.     (L.  1846,  c.  274.) 
the   judgment,   nunc   pro   tunc,    as   of        31  Cooper    v.    Felter,    6    Lans.    485. 

the   term    prior   to    decedent's    death.  Facts  must  appear,  showing  explicitly 

(Matter  of  Dunn,  5  Redf.  27.)  that  a  benefit  will  accrue  to  the  es- 

28  Brown  v.  Public  Adm'r,  2  Bradf.  tate;  a  general  allegation  to  this  ef- 

103;    Hubbell    v.    Coudrey,    5    Johns,  feet     will     not     suffice.       (Harris     v. 

132;    Taylor   v.    Bryden,    8    id.    173;  Meyer,  3  Redf.  450.) 
Pawling  V.  Bird,  13  id.  192. 
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a  preference  allowed  by  him  would  benefit  the  estate,  it  was  held 
conclusive,  upon  appeal.^^  The  surrogate  may  not  only  direct  the 
preference  upon  an  application  to  him  for  that  purpose,  but  he 
may,  upon  the  final  accounting  of  the  representative,  ratify  his 
preferential  payment  of  rent,  upon  proof  of  benefit  to  the  estate.^* 

§  671.  Debts  by  specialty. —  There  is  also  a  class  of  debts  not 
mentioned  in  the  statute,  which  are,  nevertheless,  good  as  against 
the  executors  or  administrators,  and  form  a  sort  of  fifth  class,  e.  g., 
a  voluntary  bond  of  the  testator,  given  in  his  lifetime,  payable  at, 
or  immediately  after,  his  death.  In  the  absence  of  fraud,  such  a 
bond  has  been  held  a  valid  debt  against  the  estate,  and  to  have  a 
preference  over  legacies,  though  it  must  be  postponed  to  debts  con- 
tracted for  valuable  consideration.^* 

SUBDIVISION  2. 

MAESHALLING    ASSETS. 

§  672.  Order  of  priority. —  Questions  frequently  arise  between 
heirs  or  devisees  and  executors,  as  to  how  far  the  personal  prop- 
erty must  be  exhausted  in  the  payment  of  debts,  before  the  real 
estate  can  be  resorted  to,  and  how  far  executors  can  be  compelled 
to  pay  off  incumbrances  on  the  land  out  of  the  personal  property. ^^ 
The  rule  governing  the  order  of  marshalling  assets  toward  pay- 
ment of  debts  is,  to  apply:  (1)  the  personal  estate;  (2)  lands 
descended ;  (  3 )  lands  devised.^® 

§  673.  Personal  assets  primarily  liable  for  debts The  personal 

estate  of  the  testator,  not  specifically  bequeathed  or  exempted,  is 
deemed  the  natural  and  primary  fund  for  the  payment  of  debts 
and  legacies,  and  the  testator  is  presumed  to  act  upon  this  legal 
doctrine,  until  he  shows  some  other  distinct  and  unequivocal  inten- 
tion."'   Thus  where  the  testator  specifically  bequeathed  his  chattels 

32  Hovey  v.  Smith,  1  Barb.  372.  therein  to  receive  their  due  propor- 
Rent  of  a  pew  in  church  cannot  be  tions,  notwithstanding  the  interven- 
made  a,  preferred  debt,  under  tlie  ing  interests,  liens  or  other  claims  of 
statute,  unless  it  be  due  on  a  lease  particular  persons  to  prior  satisfac- 
for  years,  which  is  assets  in  the  tion  out  of  a  portion  of  the  funds, 
hands  of  the  personal  representative.  (Farmer's  Loan  &  Trust  Co.  v.  Kip, 
(Johnson  v.  Corbett,  11  Paige,  265.)  192  N.  Y.  266.) 

33  Hovey  v.  Smith,  1  Barb.  372.  36  Livingston  v.  Newkirk,   3  Johns. 
34Isenhart  v.  Brown,  2  Edw.  341.      Ch.   312,   and  cases  infra. 

35  The   doctrine    of   marshalling  as-        37  Hoes  v.  Van  Hoesen,  1  N.  Y.  120 ; 

sets  is   applied  to   the   settlement   of  afF'g  1  Barb.  Ch.  379;   Fajrmers  L.  & 

estates  only  where  it  is  necessary  to  T.  Co.  v.  Kip,  192  N.  Y.  266.    It  was 

enable     all     parties     having     equities  upon    this   principle    that,    in    Bi'and- 
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to  one  person  and  devised  his  real  property  to  another,  without  any 
direction  as  to  which  should  be  appropriated  to  satisfy  an  existing 
judgment  against  him,  it  was  held  that  the  personal  property  must 
be  applied  first.^*  Where  the  testator  charges  the  payment  of  his 
debts  upon  certain  specified  real  estate,  and  if  that  should  prove 
insufiicient,  then  upon  his  other  real  estate,  as  between  the  lega- 
tees and  devisees,  the  personal  estate  is  exonerated  from  the  debts. ^* 
But  where  the  heirs  and  next  of  kin  are  the  same  persons,  the 
payment  of  debts  from  the  proceeds  of  realty  is  not  objectionable.*" 
The  common-law  rule,  that  the  personal  estate  of  a  deceased  per- 
son will  be  applied  to  the  payment  of  his  contract  debts,  to  the 
relief  of  his  real  estate,  is  not  of  universal  application,  and  will 
not  be  enforced  where  it  is  in  apparent  hostility  to  the  plain  intent 
of  the  deceased,  as  expressed  in  his  will,  and  would  defeat  be- 
quests made  therein.*^  In  general,  personal  property,  specifically 
bequeathed,  cannot  be  applied,  unless  the  remainder  of  the  per- 
sonalty is  insufficient;*^  but  where  a  plain  intention  can  be  gath- 
ered from  the  will,  that  certain  personal  property  shall  be  treated 
as  real,  it  must  be  regarded  as  effecting  a  conversion  thereof,  and 
specific  legacies  must  be  resorted  to,  before  chattels  so  converted 

reth  V.   Brandreth   (54  Misc.  158),  it  is     real     estate,    and    rents    received 

was  held  that  where  a  wife,  as  com-  therefor    by    the    executors    are    not 

mittee    of    her    incompetent    husband  available  for  the  payment  of  general 

had    sold   certain    of    his    real   estate  legacies.     (Matter  of  McKay,  33  Misc. 

(which  he  had  devised  to  her  by  his  520;  68  N.  Y.  Supp.  925.) 

will)    for  the   payment   of  his  debts,  38  Rogers  v.  Rogers,  3  Wend.  503. 

when  his  personalty  was  sufiicient  for  39  Youngs  v.  Youngs,  45  N.   Y.  254. 

that  purpose,  she  was  entitled  to  re-  Where    it    was    the   intention   of    the 

ceive  out  of  the  personal  estate  the  testator  to   appropriate    the   proceeds 

amount  for  which  the  real  estate  de-  of  a  house  and  lot  to  the  payment  of 

vised  to  her  had  been  sold.     See  Mc-  legacies  and  at  the  time  of  his  death 

Kay  V.  Green,  3  Johns.  Ch.  56;  Haw-  the    personalty    was    insufficient    for 

ley  V.  James,  5  Paige,  318,  448;  Mat-  that  purpose,— Held,   that  other  real 

ter  of   Title   Guarantee  &  Trust  Co.,  estate   not   appropriated   to   the   pay- 

195    N.    Y.    339.      Where    land    held  ment   of   legacies   should  be   first   re- 

under  an  unpaid  contract  of  purchase  sorted    to    for    the    payment    of    his 

is  devised  for  life,  with  remainder  in  debts.      (Jouffret  v.  Jouffret,  20  App. 

fee,  the  unpaid  purchase  money  is  to  Div.  455;   46  N.  Y.  Supp.  SIC.)      See 

be  paid  out  of  personal  assets.     But  Farmers  L.   &  T.  Co.  v.  Kip,  192  N. 

the  tenant  for  life  cannot  require  the  Y.  266. 

application  of  the   residuary  personal  40  Matter    of   Braunsdorf ,    13    Misc. 

estate  to  improvements   of   the  land,  666;  35  N.  Y.  Supp.  298;  2  App.  Div. 

so  as  to  render  it  productive  for  his  73. 

benefit.       (Cogswell     v.     Cogswell,     2  *lRice   v.  Harbeson,  63  N.   Y.  493. 

Edw.   231.)      See    §    738,   post.     Laud  See   §   843,  post. 

held    under    lease    from    the    Seneca  42  Toch  v.    Toch,   81   Hun,   410;    30 

Nation   of   Indians,   for   the   purposes  N.   Y.   Supp.   1003. 
of  transfer,  descent,  and  distribution, 

40 
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are  applied.*^  Eeal  property  equitably  converted  retains  its  initial 
character  and  cannot  be  resorted  to  so  long  as  the  personalty  is 
sufficient.** 

§  674.  Where  assets  are  insufficient. —  Where  the  personal  prop- 
erty is  not  sufficient  to  pay  all  the  debts,  and  the  real  estate  must 
be  resorted  to,  the  land  which  is  not  devised  must,  as  between 
heirs  and  devisees,  be  iirst  taken  ;*^  although,  in  a  peculiar  case, 
where  the  personal  property  in  hand  was  insufficient,  the  surro- 
gate directed  debts  to  be  paid  by  the  executors  out  of  rents  of  the 
real  estate  then  in  hand,  leaving  the  rights  of  the  parties  to  be 
subsequently  settled;*®  and,  in  another  case,  the  proceeds  of  land 
sold  under  a  power  in  the  will,  were  applied  to  the  payment  of 
debts,  although  the  power  contained  directions  to  invest  the  pro- 
ceeds for  the  benefit  of  a  specific  legatee.*^ 

§  675.  Mortgage  debts — At  common  law,  a  mortgage  debt, 
whether  there  was  a  bond  or  covenant  or  not,  was  primarily  pay- 
able, like  other  debts,  out  of  the  personalty,  and  the  devisee  or  heir 
might  compel  such  payment  by  the  representative,  and  thus  relieve 
the  realty  from  the  burden  of  the  debt,  unless,  in  the  event  of  a  will, 
the  testator  expressly  or  impliedly  directed  the  debt  to  be  paid  out 
of  the  realty.  By  the  provisions  of  the  Eevised  Statutes  (now 
incorporated  into  the  Eeal  Property  Law),  a  mortgage  cannot 
be  construed  as  implying  a  covenant  to  pay  the  debt;  and  in  the 
absence  of  an  express  covenant  in  the  mortgage,  and  of  any  sepa- 
rate bond  or  other  instrument  to  secure  the  payment,  the  remedy 
of  the  mortgagee  is  confined  to  the  mortgaged  lands.**    Whenever 

is  Downing  v.  Marshall,  1  Abb.  Ct.  given  for  the  purpose  of  paying  debts. 
App.   Dec.  525.  (Matter  of  Bolton,  146  N.  Y.  257;  66 

44  Matter    of    Mansfield,     10    Misc.    St.  Rep.  630.) 

296;  31  N.  Y.  Supp.  684.  48  1  R.  S.  738,  §  139.     This  statute 

45  Graham  v.  Dickinson,  3  Barb.  Ch.  was  re-enacted'  in  the  Real  Property 
169.  And  see  Livingston  v.  Living-  Law  (L.  1896,  c.  547,  §  214;  now 
ston,  3  Johns.  Ch.  148.  Cons.    L.    1909,    c.    52,    §    249).       See 

46  Skidmore  v.  Romaine,  2  Bradf .  Home  v.  Fisher,  2  Barb.  Ch.  559 ;  Sev- 
122.  erance   v.   Griffith,   2  Lans.   38;    Cole- 

47  Matter  of  Shannon,  1  N.  Y.  Supp.  man  v.  Van  Rensselaer,  44  How.  Pr. 
747.  Compare  Matter  of  McKay,  24  368,  and  cases  cited.  Where  a  person 
Misc.  255;  53  N.  Y.  Supp.  563.  Where  took  a  conveyance  of  land  subject  to 
a  will  empowers  the  executors  to  sell  a  mortgage,  covenanting  to  indemnify 
the  real  estate  when  in  their  judg-  the  grantor  against  it,  and,  having 
ment  they  deem  it  for  the  best  inter-  paid  part  of  it,  died  intestate, —  Held, 
ests  of  the  estate,  they  are  entitled  the  land  was  the  primary  fund  for  the 
to  reimburse  themselves  from  the  pro-  payment  of  the  residue,  and  the  per- 
ceeds  of  such  sale  for  debts  paid  by  sonal  estate  was  to  be  resorted  to  oiily 
them  in  excess  of  the  personal  estate,  as  auxiliary.  (Cumberland  v.  Cod- 
irrespective  of  whether  the  power  was  rington,  3  Johns.  Ch.  229.) 
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any  real  estate,  subject  to  a  mortgage  executed  by  any  ancestor  or 
testator,  shall  descend  to  an  heir  or  pass  to  a  devisee,  such  heir  or 
devisee  shall  satisfy  and  discharge  such  mortgage  (and  the  inter- 
est thereon)*®  out  of  his  own  property,  without  resorting  to  the 
executor  or  administrator  of  his  ancestor,  unless  there  be  an  ex- 
press direction  in  the  will  of  the  testator  that  the  mortgage  be 
otherwise  paid.®"  Where  the  real  and  personal  property  are 
thrown  into  one  fund,  in  which  the  same  parties  are  interested 
equally,  the  executor  may,  for  the  benefit  of  the  estate,  apply 
personal  property  to  pay  a  mortgage  on  the  realty."^ 

While,  however,  the  land  upon  which  the  mortgage  is  a  lien 
is  the  primary  fund  for  the  payment  of  the  mortgage  debt,  it  is 
not  the  exclusive  fund ;  for  if  the  primary  fund  is  exhausted,  then 
the  general  assets  may  be  resorted  to.®^    It  is  a  general  rule  that 


49  Scott  V.  Monell,  1  Bedf.  431; 
Taylor  v.  Wendel,  4  Bradf.  324. 

50  Cons.  L.  1909,  c.  52,  §  250  (L. 
1896,  c.  547,  §  215;  1  R.  S.  749,  §  4)  ; 
Matter  of  Kene,  8  Misc.  102;  29  N.  Y. 
Supp.  1078;  Matter  of  Humphrey,  54 
Misc.  198.  For  what  has  been  held 
to  be  an  express  direction  by  a  testa- 
tor, see  Mosely  v.  Marshall,  27  Barb. 
45;  House  v.  House,  10  Pajge,  158; 
Mollan  V.  Griffith,  3  id.  402;  Halsey 
V.  Reed,  9  id.  446,  454;  Smith  v. 
Lawrence,  11  id.  206;  Wright  v.  Hol- 
brook,  32  N.  Y.  587.  A  mere  direc- 
tion in  the  will  to  pay  debts  is  not 
enough  to  relieve  the  land  from  the 
burden  of  the  mortgage.  (Rapalye  v. 
Rapalye,  27  Barb.  610;  Taylor  v. 
Wendel,  4  Bradf.  324;  Meyer  v.  Cahen, 
111  N.  Y.  270.)  A  direction  in  a 
will  to  pay  all  of  testatrix's  debts, 
"  whether  on  bonds  and  mortgages  or 
otherwise,"  has  been  held,  in  accord- 
ance with  the  apparent  intent  of  the 
testatrix,  to  include  mortgages  on 
property  included  in  deeds  of  gitt  exe- 
cuted by  testatrix  in  her  lifetime,  as 
well  as  a  mortgage  on  property  de- 
vised. (Waldron  v.  Waldron,  4  Bradf. 
114;  Clark  v.  Goodridge,  51  Misc.  140; 
100  N.  Y..  Supp.  824.)  It  was  liekl, 
before  the  Revised  Statutes,  that  a 
testator  might,  by  dispositions  and 
language  tantamount  to  express  direc- 
tions, charge  his  personal  estate  with 
the  payment  of  an  incumbrance  sub- 
ject to  which  he  had  purchased  lands. 
The  intent  gathered  from  the  whole 
will   was   sufficient.      (Cumoerland   v. 


Oodrington,  3  Johns.  Ch.  272.)  So  a 
mortgage  given  to  secure  an  accommo- 
dation indorser  for  future  indorse- 
ments does  not  charge  the  mortgaged 
lands  in  exoneration  of  the  personal 
estate.  (Cochrane  v.  Hawver,  54 
Hun,  556.)  Where  there  is  an  ex- 
press direction  in  the  will  that  a 
mortgage  be  otherwise  paid  than 
from  the  mortgaged  lands,  so  as  to 
take  the  case  out  of  the  statute,  such 
mortgage-debt  is  as  obligatory  upon 
the  executor  as  is  the  payment  and 
discharge  of  any  other  debt  of  the 
testator.  (Matter  of  Hopkins,  j7 
Hun,  9.)  If  the  will  shows  an  intent 
to  treat  mortgage-debts  of  the  testa- 
tor as  ordinary  debts,  and  the  fund 
designated  by  him  for  their  payment 
fails,  they  are  chargeable  upon  his  en- 
tire real  estate  devised,  eaeli  portion 
of  which  must  bear  a  share  propor- 
tionate to  its  value.  (Searles  v.  Brace, 
19  Abb.  N.  C.  10;  Wells  v.  Wells,  30 
id.  225;  24  N.  Y.  Supp.  874.)  See 
Mills  V.  Mills,  28  Misc.  633;  59  N.  Y. 
Supp.  1048.)  For  a,  case  wliere  the 
executors  who  had  paid  a  mortgage 
out  of  the  personalty  were  held  sub- 
rogated to  the  rights  of  the  mort- 
gagee, see  Lilianthal  v.  Lesser,  102 
App.  Div.  500;  92  N.  Y.  Supp.  619; 
aff'd,  185  N.  Y.  557.    ^ 

51  Hepburn  v.  Hepburn,  2  Bradf.  74. 
See  Pease  v.  Egan,   131   N.  Y.  262. 

52  And  under  2  R.  S.  191,  §  152  (now 
Co.  Civ.  Proc,  §  1627),  the  court, 
having  jurisdiction  of  a  foreclosure 
suit,  may  decree  the  payment  of  any 
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a  creditor,  who  has  a  security  upon  a  fund  which  is  primarily 
liable,  is  bound  to  exhaust  his  remedy  against  it,  and  can  only 
come  in  against  the  personal  estate  for  the  deficiency.^*  It  is 
obviously  impossible,  within  the  space  at  our  command,  to  go 
further  into  this  subject.^*  The  application  of  the  real  estate  to 
the  payment  of  debts,  where  there  is  a  deficiency  of  assets,  by 
proceedings  in  the  Surrogate's  Court  for  that  purpose,  is  fully 
treated  in  the  next  following  chapter. 

§  676.  Copartnership  debts —  The  right  of  a  creditor  of  a  firm 
to  share  in  the  estate  of  a  deceased  member  of  the  firm  in  the 
hands  of  his  administrator,  where  there  is  no  joint  estate  and  the 
surviving  partner  is  insolvent,  is  governed  by  the  rules  by  which 
courts  of  equity  are  guided  in  distributing  the  separate  estate  of 
an  insolvent,  as  between  his  separate  creditors  and  those  of  a  co- 
partnership of  which  he  was  a  member.  While,  as  a  general  rule, 
in  such  cases,  the  separate  creditors  are  entitled  to  be  first  paid, 
yet  where  a  creditor,  at  the  time  a  debt  is  contracted,  for  the 
benefit  of  the  firm,  requires  therefor,  and  receives,  the  joint  and 


deficiency  by  the  personal  representa- 
tives of  the  mortgagor;  and  the  sur- 
rogate, in  proceedings  before  him  to 
compel  obedience  to  such  a  decree  by 
the  executor  has  no  power  to  pass 
upon  the  validity  of  the  judgment, 
sufficiency  of  the  complaint,  or  any 
other  question  raised  in  the  action. 
(Glacius  V.  Fogel,  88  N.  Y.  434.)  In 
Williams  v.  Eaton  (3  Eedf.  503)  it 
was  held,  that  where  there  was  reason 
to  anticipate  a  deficiency  upon  a  fore- 
closure of  the  mortgage,  the  executor 
should  be  directed  to  reserve,  from  the 
personal  estate,  a  sufficient  sum  to 
afford  the  mortgagee  his  proportion  of 
his  demand  against  the  estate,  pro 
rata  with  the  other  creditors,  and  to 
that  extent,  should  satisfy  the 
deficiency.  Compare  James  v. 
Beesly,  4  Redf.  236;  Glacius  v.  Fogel, 
id  516;  Livingston  v.  Gardner,  id. 
516,  note. 

BSHalsey  v.  Reed,  9  Paige,  440. 
And  the  rule  is  as  applicable  to  the 
claims  of  legatees  as  to  the  claims  of 
creditors.  (Rice  v.  Harbeson,  63  N.  Y. 
493.)  But  a  vendor's  lien  for  the  pay- 
ment of  the  purchase  money  ia  not  a 
mortgage  within  the  statute,  and, 
except  as  against  creditors  having  a 
prior   right,   an   heir   or   devisee    can 


compel  the  executors  or  administra- 
tors to  pay  the  unpaid  purchase 
money,  unless  it  is  secured  by  an  exe- 
cuted mortgage  on  such  land.  (Lam- 
port V.  Beeman,  34  Barb.  239.) 

54  As  to  disposition  of  surplus 
money,  on  a  foreclosure  of  mortgage 
on  land  owned  by  decedent,  see  Co. 
Civ.  Proc,  §  2798,  as  amended  1893; 
§  66,  ante;  and  as  to  representative's 
power  or  duty  to  buy  in  laud  on  a 
foreclosure;  or  paying  interest  to  pre- 
vent a  foreclosure  and  sale,  see  §§ 
530,  595,  617,  ante.  As  to  discrimina- 
tion in  the  distribution  of  legal  and 
equitable  assets  among  all  the 
creditors  pro  rata,  without  preference, 
see  Moses  v.  Murgatroyd,  1  Johns.  Ch. 
119;  Thompson  v.  Brown,  4  id.  619. 
Those  who  take  of  the  legal  assets 
will  receive  no  part  of  the  equitable 
assets,  until  they  have  been  so  ap- 
plied as  to  produce  equality  among 
all.  (Wilder  v.  Keeler,  3  Paige,  167.) 
And  see  Purdy  v.  Doyle,  1  id.  558. 
As  to  what  are  legal  and  what  equita- 
ble assets,  see  Rogers  v.  Hoaack,  18 
Wend.  319;  Benson  v.  Le  Roy,  4 
Johns.  Ch.  651;  Thompson  v.  Brown, 
4  id.  619;  Pascalis  v.  Canfield,  1  Edw. 
201. 
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several  obligation  of  the  co-partners  individually,  it  thereby  be- 
comes the  several  debt  of  each  of  them;  the  holder  is  entitled  to 
the  benefit  of  the  security  according  to  its  terms,  and  has  the  right 
to  prove  it  against  the  separate  estate  of  the  decedent,  and  to  share 
equally  with  the  other  separate  creditors  in  the  distribution.^^ 

SUBDIVISION  3. 

PKOCEEDINGS    TO    COMPEL    PAYMENT    OF   DEBTS. 

§  677.  Judgments  against  representative —  One  of  the  new  rules 
adopted  by  the  Code  of  Civil  Procedure  is  that  actions,  etc.,  com- 
menced by  an  executor  or  administrator,  upon  a  cause  of  action 
belonging  to  him  in  his  representative  capacity,  and  actions,  etc., 
commenced  against  him  (except  where  brought  to  charge  him 
personally),  must  be  brought  by  or  against  him  in  his  represen- 
tative capacity.  And  judgments  recovered  against  an  executor  or 
administrator,  without  describing  him  in  his  representative  capac- 
ity, cannot  be  enforced  against  the  property  of  the  decedent, 
except  by  the  special  direction  of  the  court,  contained  therein.®* 
We  have  already  stated  the  principle,  that  the  only  effect  of  a 
judgment  against  the  personal  representative  upon  a  claim  against 
the  decedent  is  to  liquidate  the  debt.  The  judgment  is  not  evi- 
dence of  assets,®^  but  only  of  the  amount  due  the  creditor.  It  is 
further  provided  that  the  representative  shall  not  be  chargeable 
for  any  assets  or  moneys  that  he  may  have  paid  in  satisfaction  of 
any  lawful  claims,  or  of  any  legacies,  or  in  making  distribution 
to  the  next  of  kin,  before  suit  brought  against  him  on  a  claim,  if 
such  claim  was  not  presented  to  him  "  within  six  months  from  the 
first  publication  of  his  notice  to  creditors."  ®^ 

§  678.  Effect  of  judgment — A  judgment  against  the  representa- 
tive, as  such,  is  not  entitled  to  equality  of  payment  with  judgments 
docketed  against  the  decedent,  but  is  included  in  the  fourth  class 
of  ordinary  debts.  The  decedent's  real  property  is  in  no  way 
bound  or  affected  by  a  judgment  against  his  personal  representa- 

55  Matter  of  Gray,  111  N.  Y.  404.  56  Co.  Civ.  Proc,  §  1814.  This  pro- 
See  Matter  of  Striker,  24  Misc.  422;  vision  applies  only  to  actions  comr 
53  N.  Y.  Supp.  732;  Potts  v.  Baldwin,  menced  after  Sept.  1,  1880.  See  ante, 
67  App.  Div.  434;  74  TST.  Y.  Supp.  665;  §§  567,  570. 

afif'd,  173  N.  Y.  335.     As  to  remedies  57  Co.  Civ.  Proc,  §  1824.     See  §  632, 

of  firm  creditors  against  the  estate  of  ante. 

a   deceased'   partner,    see    Harbeck    v.  58  Co.   Civ.  Proc,   §   2718,   adopting, 

Pupin,  23  Abb.  K  C.  190.     See  ante,  in  part,  2  R.  S.  89,  §  39.     See  §  639, 

§§  533,  612,  638.  ante. 
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tives,  and  is  not  liable  to  be  sold  under  execution  issued  on  such 
judgment,  unless  the  judgment  expressly  and  in  terms  is  made 
a  lien  iipon  specific  real  property  therein  described,  or  expressly 
directs  its  sale.^^  Hence,  neither  an  execution  nor  supplementary 
proceedings  can  be  resorted  to  upon  a  judgment  recovered  against 
the  representatives.*"  To  authorize  such  execution,  the  judgment 
must  have  been  recovered  against  the  decedent  in  his  lifetime.*^ 

§  679.  Execution  on  judgment — An  execution  against  property, 
in  the  hands  of  an  executor,  administrator,  or  trustee,  must,  sub- 
stantially, require  the  sheriff  to  satisfy  the  judgment  out  of  that 
property.®^  "An  execution  may  be  issued,  in  the  name  of  an 
executor  or  administrator,  in  bis  representative  capacity,  upon 
a  judgment  recovered  by  any  person  who  preceded  him  in  the 
administration  of  the  same  estate,  in  any  case  where  it  might  have 
been  issued  in  favor  of  the  original  plaintiff,  and  without  a  sub- 
stitution." *^  But  it  is  provided,  that  "  an  execution  shall  not  be 
issued,  upon  a  judgment  for  a  sum  of  money,  against  an  executor 
or  administrator,  in  his  representative  capacity,  until  an  order, 
permitting  it  to  be  issued,  has  been  made  by  the  surrogate  from 
whose  court  the  letters  were  issued.  Such  an  order  must  specify 
the  sum  to  be  collected ;  and  the  execution  must  be  indorsed  with 
a  direction  to  collect  that  sum."  ^* 

§  680.  Leave  to  issue  execution — Under  the  Eevised  Statutes, 
an  execution,  on  a  judgment  against  the  personal  representative, 
could  issue  at  once  (provided  his  account  had  been  settled)  for  a 
just  proportion  of  the  assets  applicable  to  the  satisfaction  of  the 
judgment.*^^  But,  under  the  present  statute,  no  execution  can 
issue  on  such  a  judgment  for  money,  without  the  order  of  the 
surrogate  from  whose  court  the  letters  of  the  representative  were 
issued;*®  and  the  order,  when  granted,  will  not  direct  to  be  col- 

69  Co.  Civ.  Proc,  §  1823.  66  2  R.    S.   88,    §    32.     See  Olmsted 

60 Jones    V.    Arkenburgh,    112    App.  v.     Vredenburgh,    10    How.    Pr.    215; 

Div.   843;   98   N.   Y.   Supp.  532;    Sar-  People   v.    Judges    of    Albany    Co.,    9 

torelli  V.  Ezagni,  64  Misc.  115.     Such  Wend.  488;   Butler  v.  Hempstead,  18 

a  judgment  must  be  enforced  by  ap-  id.    667;    Dox  v.   Backenstose,   12   id. 

propriate    proceeaings    in    the    surro-  542. 

gate's  court.        (lb.)  66Disosway    v.    Hayward,    1    Dem. 

01  James  v.  Beesly,  4  Redf.  236.  175;      Sartorelli     v.     Ezagni,     supra. 

62  Co.  Civ.  Proc.,  §  1371.  See  Sap-  Under  Code  Civ.  Proc,  §§  2553, 
erstein  v.  Ullman,  168  N.  Y.  636  2554,  an  execution  cannot  regu- 
(mem.) ;   afif'g  49  App.  Div.  446.  larly  issue  to  the  sheriff  of  the  surro- 

63  Co.  Civ.   Proc,   §   1829.  gate's  county,  upon  a  surrogate's  de- 

64  Co.  Civ.  Proc,  §  1825;  Sartorelli  cree  directing  the  payment  of  a  sum 
V.  Ezagni,  64  Misc.   115.  of  money,  until  the  decree  has  been 
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lected,  by  the  execution,  a  greater  sum  than  the  plaintiff's  just 
proportion  of  the  residuum  of  assets,  after  allowing  for  the  ex- 
penses of  the  administration,  and  for  debts  entitled  to  a  priority ; 
and  "  for  claims  entitled  to  priority  as  against  the  plaintiff."  ^'^ 
The  order  must  specify  the  sum  to  be  collected,  and  the  execu- 
tion must  be  indorsed  with  a  direction  to  collect  that  sum.®*  One 
or  more  orders  may  be  afterward  made  in  like  manner,  and  one 
or  more  executions  may  be  afterward  issued,  whenever  it  appears 
that  the  sum,  directed  to  be  collected  by  the  first  execution,  is 
less  than  the  plaintiff's  just  proportion. ^'•'  The  statute  applies  as 
well  to  a  judgment  obtained  against  the  representative,™  for  a 
liability  incurred  by  him  in  the  administration  of  the  estate,  as 
to  a  judgment  against  him  for  a  debt  of  the  deeedent.'^^  But 
where  the  judgment  was  not  in  "  an  action  relating  to  decedent's 
estate," —  as  where  the  action  was  brought  by  the  representative 
for  damages  for  negligence  which  caused  the  death  of  the  dece- 
dent,—  the  surrogate  has  no  authority  to  permit  an  execution  to 
issue  for  the  costs  of  such  an  action  against  the  representative,  as 
such.'^^ 

§  681.  Application  for  leave —  The  application  may  be  made  at 
any  time  after  judgment,  and  it  is  for  the  court  to  say  whether 
the  estate  is  so  far  administered  as  to  enable  it  to  ascertain 
whether  there  will  be  applicable  assets  sufficient  to  pay  all  the 
debts  in  full,  or  if  not  to  pay  them  in  full,  then  what  is  the  judg- 
ment creditor's  just  proportion  of  the  residuum.  To  that  end  the 
petition  must  state  that  the  representative  has  funds  of  the  estate 

docketed  in  the  office  of  the  county  fore  those  given  upon  a  consideration; 

clerk;  if  not  so  docketed,  it  is  irregu-  and  all  of  these,  before  applying  spe- 

lar,  and  must  be  set  aside  on  motion,  cific  and  demonstrative  legacies." 

(Co.  Civ.  Proc,  §§  1365,  1369.)  68  Co.  Civ.  Proc,  §  1825. 

67  Co.     Civ.    Proc,     §§     1825,     1826.  69  Co.  Civ.  Proc,  §   1826. 

See   Schmitz   v.    Langhaar,    88    N.   Y.  TO  For    a   case   where    an   execution 

503.      The   clause   quoted   in   the   text,  was  issued  upon  a  judgment  for  fu- 

and   the    corresponding   expression   in  neral    expenses,    see    Matter    of    Mc- 

section   1827,   are   intended,   according  Dermott,  49  Misc.  402. 

to    the    note    of    Mr.    Commissioner  Tl  Matter    of    Thompson,    41    Barb. 

Throop,  "  to  include  not  only  the  com-  237. 

mon   cases,   where   legacies   are   post-  72  Matter  of  Jansen,  1  Connoly,  362 ; 

poned  to  debts,  and  certain  debts  to  Matter  of  McCuUough,   18  Misc.  721 ; 

others,  but  also  a  class  of  cases  where  43    N.    Y.    Supp.    968.      See    Co.    Civ. 

the    assets   must,   according   to   well-  Proc,    §    1814.      Where    in    such    an 

recognized    rules,    be    applied    to    the  action  damages  were  collected  by  the 

payment  of  debts,  to  the  exclusion  of  representative,    an    execution    against 

some     legacies     rather     than     others,  the  fund  may  be  directed  in  favor  of 

Thus    residuary    legacies    are    applied  one   holding   a  judgment   for   funeral 

to  the  payment  of  debts  before  gen-  expenses.        (Matter     of     McDermott, 

eral  legacies;  and  general  legacies  be-  supra.) 
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on  hand  applicable  to  the  payment  of  the  judgment,  or  that  they 
have  heen  unlawfully  diverted  from  that  purpose. ^^  The  former 
statute  required  that,  in  all  cases,  an  accounting  should  be  first 
had,  before  leave  would  be  granted  to  issue  an  execution ;  but  this 
rule  was  held  not  to  contemplate  a  settled  or  liquidated  account, 
but  only  such  an  accounting  of  the  condition  of  the  assets,  as 
would  enable  the  court  to  determine  whether  there  was  property 
applicable  to  the  satisfaction  of  the  judgment;''*  and  this  is  the 
present  rule.''^  Where  an  appeal  from  the  judgment  is  pending, 
on  which  a  stay  of  execution  is  granted,  the  surrogate  will  refuse 
leave  to  issue -execution  on  the  judgment,  until  the  result  of  the 
appeal  is  announced.''^  At  least  six  days'  notice  of  the  application 
for  the  order  must  be  personally  served  upon  the  executor  or 
administrator,  unless  it  appears  that  service  cannot  be  so  made 
with  due  diligence ;  in  which  case,  notice  must  be  given  to  such 
persons,  and  in  such  manner,  as  the  surrogate  directs,  by  an  order 
to  show  cause  why  the  application  should  not  be  granted. ''"  Where 
the  assets  are  insufficient  to  discharge  all  the  debts,  no  preference 
can  be  given,  to  a  judgment  creditor  over  other  creditors.^*  But 
the  order  allowing  the  execution  is  conclusive  evidence,  except 
upon  an  appeal  therefrom,  as  to  the  sufficiency  of  the  assets  to 
satisfy  the  sum  for  which  the  execution  is  permitted.^®  If  the 
execution  be  returned  unsatisfied  the  surrogate  has  authority,  by 
order,  to  direct  payment  of  the  claim,  and  to  enforce  compliance 
by  contempt  proceedings.^"  The  order  made  upon  the  application 
is  appealable,  and  the  adjudication  in  respect  to  the  sufficiency  of 
assets  is  now  reviewable.*^ 


73  Matter  of  Warren,  105  App.  Div.  T6Keyser  v.  Kelly,  4  Redf.  157. 
582.  77  Co.   Civ.  Proc,  §   1826. 

74  Mitchell  V.  Mount,  31  N.  Y.  356.  78  Matter  of  Warren,  105  App.  Div. 
The  application  will  be  denied  where  582;  Schmitz  v.  Langhaar,  88  N.  Y. 
the  amount  of  assets  does  not  appear  503. 

{Matter    of    Dougherty,    15    St.    Rep.  79  Co.  Civ.  Proc,  §  2552;  Matter  of 

743 ) ;   or  where  the  assets  have  been  Warren,  supra. 

accounted     for     and     lawfully      dis-  so  Matter  of  Mahony,  88  App.  Div. 

tributed     (Matter    of    Hathaway,    24  140. 

N.  Y.  Supp.  468).  81  Co.   Civ.   Proc,    §   2552;    Mitchell 

75  See  Co.  Civ.  Proc,  §  2723;  Hau-  v.  Mount,  31  N.  Y.  356.  And  see  St. 
selt  V.  Gano,  1  Dem.  36;  Matter  of  John  v.  Voorhies,  19  Abb.  Pr.  53. 
Kelsey,  4  L.  Bui.  56 ;  Keyser  v.  Kelly,  The  former  statute  provided  that  the 
4  Redf.  157;  Melcher  v.  Fisk,  id.  22;  order  granting  leave  to  issue  an  exe- 
Matter  of  Lazelle,  16  Misc.  515;  40  N.  cution  was  not  appealable,  except  on 
Y.   Supp.   343;   Matter  of  Hesdra,  23  giving  a  bond,  etc. 

id.  842;  Matter  of  Steinau,  23  App. 
Div.  550;  48  N.  Y.  Supp.  886.  See 
post,  §  688. 
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§  682.  Judgments  for  legacies  and  distributive  shares. —  Where 
the  judgment  is  for  a  legacy  or  distributive  share,  the  surrogate, 
before  granting  an  order,  permitting  an  execution  to  be  issued, 
may,  "  and,  in  a  proper  case,  must,  require  the  applicant  to  file, 
in  his  officO)  an  undertaking  to  the  defendant,  in  such  a  sum,  and 
with  such  sureties,  as  the  surrogate  directs,  to  the  effect  that  if, 
after  collection  of  any  sum  of  money  by  virtue  of  the  execution, 
the  remaining  assets  are  not  sufficient  to  pay  all  sums,  for  which 
the  defendant  is  chargeable,  for  expenses,  claims  entitled  to 
priority  as  against  the  applicant,  and  the  other  legacies  or  dis- 
tributive shares,  of  the  class  to  which  the  applicant's  claim  be- 
longs, the  plaintiff  will  refund  to  the  defendant  the  sum  so  col- 
lected, or  such  ratable  part  thereof,  with  the  other  legatees  or 
representatives  of  the  same  class,  as  is  necessary  to  make  up  the 
deficiency."  ^ 

§  683.  Judgments  against  the  decedent. — A  different  rule  pre- 
vails with  regard  to  the  issuing  of  executions  on  judgments  ob- 
tained against  the  decedent  in  his  lifetime,  or  after  his  death,  if 
entered  on  a  verdict  rendered  before  his  death.^^  It  is  provided, 
generally,^*  that  no  execution  to  collect  a  sum  of  money  can  be 
issued  against  the  property  of  a  judgment  debtor,  who  has  died 
since  the  entry  of  the  judgment,  except  under  an  order  of  the 
court  from  which  the  execution  is  to  be  issued,  and  upon  the 
decree  of  the  Surrogate's  Court  which  granted  the  letters  upon 
the  judgment  debtor's  estate.^®  "After  the  expiration  of  one  year 
from  the  death  of  a  party,  against  whom  a  final  judgment  for  a 
sum  of  money,  or  directing  the  payment  of  a  sum  of  money,  is 

82  Co.  Civ.  Proc,   §   1827.  statute  (L.  1850,  c.  295)   on  this  sub- 

83  The  former  rule  (L.  1830,  c.  320,  jeet,  and  incorporates  the  rulings  of 
§  23)  that,  to  entitle  the  judgment  the  court  in  Marine  Bank  v.  Van 
creditor  to  leave  issue  to  an  execution.  Brunt,  49  N.  Y.  161;  approving  Al- 
the  judgment  must  have  been  had  den  v.  Clark,  11  How.  Pr.  209,  and 
"  after  a  trial  at  law  upon  the  merits,"  Frink  v.  Morrison,  13  Abb.  Pr.  80, 
is  abrogated.  See,  however,  Smith  v.  and  disapproving  Wilgus  v.  Bloodgood, 
Howell  (2  Redf.  328),  and  Schmitz  v.  33  How.  Pr.  289,  and  Flanagan  v. 
Langhaar  (88  N.  Y.  503),  giving  a  Tinen,  5  Barb.  587.  It  was  set- 
history  of  the  legislation  on  the  sub-  tied,  by  the  Court  of  Appeals,  that 
jeet  prior  to  the  Revised  Statutes,  and  the  Act  of  1850  (supra)  did  not  su- 
holding  that  the  provisions  applied  persede  the  provisions  of  the  Code, 
only  where  the  executor  disputed  the  regulating  the  procedure  in  the  court 
debt,  and  subjected  the  creditor  to  lit-  in  which  a  judgment  is  recovered,  for 
igation.  enforcing  the  same  after  the  death  of 

84  Co.  Civ.  Proc,  §  1379.  the  debtor.     (Wallace  v.  Swinton,  64 

85  Co.  Civ.  Proc,  §   1380.     This  see-  N.  Y.  195.) 
tion    entirely     remodels    the    former 
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rendered,  the  judgment  may  be  enforced  by  execution  against  any 
property  on  which  it  is  a  lien  with  like  effect  as  if  the  judgment 
debtor  was  still  living."  ^* 

§  684.  Leave  to  issue  execution "An  execution  shall  not  be 

issued,  unless  an  order,  granting  leave  to  issue  it,  'is  procured 
from  the  court  from  which  the  execution  is  to  be  issued,  and  a 
decree,  to  the  same  effect,  is  procured  from  a  Surrogate's  Court 
of  this  State,  which  has  duly  granted  letters  testamentary  or 
letters  of  administration  upon  the  estate  of  the  deceased  judg- 
ment debtor."  ^'^ 

§  685.  Continuance  of  lien  of  judgment Where  the  lien  of  the 

judgment  was  created  as  prescribed  in  section  1251  (by  docketing 
in  county  clerk's  office),  "neither  the  order  nor  the  decree  can 
be  made  until  the  expiration  of  three  years  after  letters  testa- 
mentary or  letters  of  administration  have  been  duly  granted  upon 
the  estate  of  the  decedent ;  and  for  that  purpose  such  a  lien,  exist- 
ing at  the  decedent's  death,  continues  for  three  years  and  six 
months  thereafter,  notwithstanding  the  previous  expiration  of  ten 
years  from  the  filing  of  the  judgment-roll.  But  where  the  decedent 
died  intestate,  and  letters  of  administration  have  not  been  granted 
within  three  years  after  his  death,  by  the  Surrogate's  Court  of  the 
county  in  which  the  decedent  resided  at  the  time  of  his  death,  or 
if  the  decedent  resided  out  of  the  State  at  the  time  of  his  death, 
and  letters  testamentary  or  of  administration  have  not  been 
granted  within  the  same  time  by  the  Surrogate's  Court  of  the 
county  in  which  the  property,  on  which  the  judgment  is  a  lien,  is 
situated,  such  court  may  grant  the  decree,  where  it  appears  that 
the  decedent  did  not  leave  any  personal  property  within  the  State 
upon  which  to  administer.  In  such  case,  the  lien  of  the  judgment 
existing  at  the  decedent's  death  continues  for  three  years  and  six 
months  as  aforesaid."  ** 

§  686.  Execution  without  leave —  The  foregoing  provisions  with 
respect  to  the  necessity  of  leave  granted,  before  execution  can  is- 
sue, are,  however,  expressly  declared  not  to  apply  "  to  real  estate 

88  Co.  Civ.  Proc,  §  1380.  ings  may,  nevertheless,  be  instituted 

87  Co.  Civ.  Proc,  §  1380;  Matter  of  for  the  sale  of  the  real  property  to 
Phelps,  6  Misc.  397 ;  26  N.  Y.  Supp.  pay  debts  during  the  three  years,  after 
774.  It  is  immaterial  to  which  court  grant  of  letters.  (lb.)  See  Matter 
application  is  first  made.  (Atlas,  etc.,  of  Gates,  44  St.  Rep.  104;  22  Civ. 
Co.  V.  Smith,  52  App.  Div.  109;  64  Proc.  Rep.  241;  Atlas,  etc.,  Co.  v. 
N.  Y.  Supp.  1044.)                        .  Smith,  supra. 

88  Co.   Civ.   Proc,   §   1380.     Proceed- 
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•which  shall  have  been  conveyed,  or  hereafter  may  be  conveyed,  by 
the  deceased  judgment  debtor  during  his  lifetime,  if  such  con- 
veyance was  made  in  fraud  of  his  creditors,  or  any  of  them;  and 
any  judgment  creditor  of  said  deceased,  against  whose  judgment 
said  conveyance  shall  have  been,  or  may  hereafter  be,  declared 
fraudulent  by  the  judgment  or  decree  of  any  court  of  competent 
jurisdiction,  may  enforce  his  said  judgment  against  such  real  prop- 
erty, with  like  effect  as  if  the  judgment  debtor  was  living,  and  it 
shall  not  be  necessary  to  obtain  leave  of  any  court  or  officer  to  is- 
sue such  execution;  and  the  same  may  be  issued  at  any  time  to 
the  sheriff  of  the  county  where  such  property  is  or  may  be 
situated."  ^® 

§  687.  Leave,  how  obtained —  It  will  be  seen  that  a  double  pro- 
ceeding is  necessary.  First,  the  application  to  the  court  from 
which  the  execution  is  to  be  issued  should  be  by  motion,  on  notice 
"  to  the  person  or  persons  whose  interest  in  the  property  will  be 
affected  by  a  sale  by  virtue  of  the  execution,  and  also  to  the .  exec- 
utor or  administrator  of  the  judgment  debtor."  ^  The  persons 
interested  in  the  property  are  necessarily  the  widow,  the  heirs  and 
next  of  kin,  terre-tenants,  and  devisees,  if  any.  It  may  frequently 
embarrass  the  moving  party  to  obtain  the  names  of  these  persons 
and  their  residences,  and,  if  any  of  them  are  nonresidents,  to  serve 
them  personally  with  notice  of  the  application.  The  statute  leaves 
the  manner  of  service  of  notice  of  the  application  to  be  prescribed 
by  the  General  Rules,  but  as  these  rules  fail  to  prescribe  any  man- 
ner of  service,  it  is  for  the  court  to  direct  how  service  may  be 
made, —  e.  g.,  by  publication  —  in  an  order  to  show  cause.  It  is 
provided,  generally,  that  leave  to  issue  execution  shall  not  be 
granted  except  on  proof,  by  affidavit  or  otherwise,  satisfactory  to 
the  court,  that  the  judgment  remains  wholly  or  partially  unsatis- 
iied.®^  Second,  the  application  to  the  Surrogate's  Court  is  by 
regular  special  proceeding,  commenced  by  petition  and  citation 
served  in  the  usual  manner.®^ 


89  Co.  Civ.  Proc,  §  1380.     The  same  scribed,    and    not    against    any   other 

section  declares  that  a  description  of  property,  either  real  or  personal;  and 

the  property  against  which  the  exeeu-  all  provisions  of  law  relating  to  the 

tion   is    sought    to    be    enforced   shall  sale  and  conveyance  of  real  estate  on 

have    indorsed    on    it    the     words —  execution     and     redemption     thereof 

"  issued    under    section    thirteen    hun-  shall  apply  thereto." 

dred'  and  eighty  of  the  Code  of  Civil  90  Co.  Civ.  Proc,  §  1381,  subd.  1. 

Procedure;"   "whereupon   said    sheriff  91  Co.  Civ.  Proc,  §  1381,  subd.  1. 

shall  enforce  the  execution  as  therein  92  Co.  Civ.  Proc,  §  1381,  subd.  2. 
directed   against   the   property  so   de- 
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§  688.  Petition  for  leave. —  The  petition  should  set  forth  the 
facts  of  the  administration  of  the  estate  of  the  judgment  debtor, 
the  recovery  of  the  judgment,  the  granting  of  leave  by  the  court 
from  which  the  execution  is  to  be  issued,  etc.,  and  the  names  and 
residences,  so  far  as  known,  of  the  persons  whose  interests  in  the 
property  will  be  affected  by  a  sale  by  virtue  of  the  execution.  The 
prayer  should  be  for  a  citation  directed  to  such  interested  persons, 
including  the  executor  or  administrator,  to  show  cause  why  leave 
to  issue  execution  should  not  be  granted.  The  surrogate  may  make 
such  a  decree  in  the  premises  as  justice  requires.  An  accounting 
will  not  necessarily  be  had  before  granting  the  leave  prayed  for. 
If  it  appears  by  the  petition  or  affidavits,  that  the  representative 
has  sufficient  assets  in  hand  applicable  to  the  payment  of  the  judg- 
ment, or  a  stated  proportion  of  it,  and  this  is  not  controverted  by 
the  representative,  this  will  warrant  the  granting  of  the  order. 
But  unless  the  ability  of  the  executor  to  pay  the  judgment  from 
the  funds  of  the  estate  does  so  appear,  the  issuing  of  an  execution 
would  be  unjustifiable.  And  if  the  petition  omits  to  allege  the 
possession,  by  the  executor,  of  assets  applicable  to  the  judgment, 
and  the  executor  swears  that  there  is  nowhere  any  property  of 
decedent,  the  proceeding  should  be  dismissed.®^  The  amount  of 
the  assets,  as  near  as  it  can  be  given,  should  be  stated.  It  is  only 
in  case  of  a  denial  of  the  allegations  of  the  petition,  that  an  order 
for  an  accounting,  or  a  reference  to  take  proof,  will  be  granted.** 
The  surrogate  has  no  power  to  determine,  on  an  application  of  this 
kind,  whether  the  judgment  creditor  is  indebted  to  the  estate  in 
an  amount  which  should  be  offset  against  the  amount  of  the  judg- 
ment,^^  nor  whether  the  judgment  was  fraudulently  obtained  or 
not.  The  court  in  which  the  judgment  was  obtained  is  the  proper 
tribunal  to  determine  the  validity  of  its  own  judgment.®^ 

§  689.  Compelling  payment  by  surrogate's  order. —  The  authority 
vested  in  the  surrogate  to  decree  the  payment  of  a  debt,  or  a  pro- 
portional part  thereof,  in  advance  of  the  final  accounting,  is  to  be 
exercised  in  conformity  with,  not  in  hostility  to,  the  general  prin- 
ciples of  equity  among  creditors,  and  only  in  cases  where  the  con- 
templated payment  can  be  made  consistently  with  the  rights  of 

93Hauselt    v.  Gano,  1  Dem.  36.    See  34  App.  Div.  387;  54  N.  Y.  Supp.  269, 

Matter  of  Thurber,  37  Miae.   155;   74  and  §  681,  ante. 

N.  Y.  Supp.  949;   Matter  of  Gall,  40  95  Cleveland    v.    Whiton,    31    Barb. 

App.  Div.  114;  57  N.  Y.  Supp.  835.  544. 

84Keyser  v.  Kelly,  4  Redf.  157.    See  96  Freeman  v.   Nelson,  4  Eedf.  374. 

Matter   of   Congregational,   etc.,   Soc,  See  §  692,  post. 
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all  parties  interested  in  the  estate.®'^  The  nature  of  the  debt, 
whether  equitable  or  legal,  is  not  material,  so  long  as  it  is  "  a  claim 
or  demand  upon  which  a  judgment  for  a  sum  of  money,  or  direct- 
ing the  payment  of  money,  could  be  recovered  in  an  action,"  ®* 
and  has  been  liquidated  or  is  undisputed.®®  A  judgment  creditor 
may  take  this  proceeding  instead  of  applying  for  leave  to  issue 
execution. 

§  690.  Application,  when  and  by  whom  made — At  any  time 
after  six  months  have  expired  since  the  grant  of  letters,  a  creditor 
may  apply  to  the  surrogate,  by  petition,  for  an  order  directing  the 
representative  to  pay  his  claim,  or  its  just  proportional  part.-' 
The  word  "  creditor  "  as  here  used  means  a  person  to  whom  the 
■decedent  was  indebted  in  his  lifetime,  or  such  person's  assignee." 
Consequently,  a  defendant  who  has  recovered  a  judgment  for 
costs  in  an  action  by  an  administrator  is  not  a  "  creditor  "  en- 
titling him  to  such  an  order.*  A  citation  must  issue  requiring 
the  representative  to  show  cause  why  such  an  order  should  not 
be  granted.* 

I  691.  Dismissal  of  proceeding  on  the  answer —  The  court  must, 
upon  the  hearing,  "  make  such  a  decree  in  the  premises  as  justice 
requires."    But  the  petition  must  be  dismissed,  "  where  the  execu- 

07  Thompson  v.  Taylor,  72  N.  Y.  32.  28  Abb.  N.  C.  57.     One  who  acquired 

An  executor  should  not  be  directed  to  the  claim  by  subrogation  merely,  from 

pay  out  of  the  assets  the  amount  of  a  having     voluntarily     paid     decedent's 

■deficiency  judgment  recovered  against  debts,  although  there  was  no  formal 

the  estate,  where  another  mortgage  is  assignment,  is  a  creditor  and  may  in- 

about  to  mature  and  it  is  question-  stitute    the    proceeding.      (lb.)       See 

Able  whether  the  property  is  sufficient  Matter  of  Solomon,  4  Eedf.  509.    Prior 

to  satisfy  such  mortgage.      (Matter  of  to  the  amendment,  in  1900,  of  Co.  Civ. 

Wiener,   9   App.   Div.   621;    40   N.   Y.  Proc,    §    2514,    subd.    3,    defining   the 

Supp.  1027.)  word  "creditor,"  it  was  held,  that  one 

98  Co.    Civ.    Proc,    §    2514,   subd.   3.  holding  a  iclaim  for  funeral  expenses 

•See  Babcock  v.  Lillis,  4  Bradf.  218;  4  could  not  maintain  the  proceeding,  as 

Abb.  Pr.  272;  Thompson  v.  Taylor,  71  he  was  neither  a  creditor  nor  a  person 

N.  Y.  217.    But  an  agreement  for  the  interested  in  the  estate.     (Matter  of 

settlement  of  a  disputed'  claim,  which  Flint,   15  Misc.   598;    38  N.   Y.   Supp. 

the  representative  refused  to  perform,  188.) 

<;annot  be  enforced  in  such  a  proceed-  3  Hall  v.   Dusenbury,   38  Hun,    123. 

ing.      (Matter    of    Bronson,    69    App.  See  Matter  of  Jansen,  1  Connoly,  302; 

Div.  487;   74  N.  Y.  Supp.  1052.)  Matter  of  McCuUough,   18   Misc.   721. 

89  Matter   of  Walker,  70  App.  Div.  4  Under   the   former    statute    (2    Pi. 

263;   74  N.  Y.   Supp.  971;   Matter  of  S.  116,  §  18),  the  court  had  the  power 

Stevenson,    77    Hun,    203;    28    N.    Y  to  direct  payment  of  the  claim  with- 

,  Supp.  362.  out   citing   the   persons   interested   in 

iCo.    Civ.     Proc.,    §    2722     (former  the    estate.      (Campbell    v     Bruen,    1 

.«  2717).  Bradf.   224.)      See   St.  John  v.  Voor- 

2  Matter  of  Moderno,  63  Hun,  261;  hies,   19  Abb.  Pr.  53. 


692. 


Administration  of  Estate,  Etc. 


638 


tor  or  administrator  files  a  written  answer,  duly  verified,®  setting 
forth  facts  which  show  that  it  is  doubtful  whether  the  petitioner's 
claim  is  valid  and  legal,  and  denying  its  validity  or  legality,  abso- 
lutely, or  upon  information  and  belief."  ** 

§  692.  Application  by  a  judgment  creditor The  court  may  in- 
quire into  and  pass  upon  alleged  payments  made  to  apply  upon 
the  judgment,  and  determine  the  amount  due  thereon,  and  may 
also  determine  who  is  the  owner  of  the  judgment  and  entitled 
to  the  money;'  but  he  has  no  jurisdiction  to  determine  whether 
there  has  been  an  accord  and  satisfaction,  or  whether  the  estate  is 
entitled,  in  equity,  to  a  release  or  discharge,  either  in  whole  or  in 
part,  from  the  judgment.*  Where,  therefore,  a  judgment  against 
a  decedent  is  disputed  or  rejected  by  the  representative  on  its 
presentation  for  payment,  it  is  not  necessary  for  the  judgment 
creditor,  as  it  is  for  creditors  whose  claims  are  not  in  judgment, 
to  sue  over  again.®    The  judgment  is,  prima  facie,  a  valid  subsist- 


5  The  want  of  a  verification  is 
waived  unless  objection  is  made  by 
the  claimant.  (Matter  of  Corbett,  90 
Hun,   182;    35   N.   Y.   Supp.  945.) 

6  Co.  Civ.  Proc,  §  2722  (former 
§  2718,  subd.  1).  See  Matter  of 
Stevenson,  77  Hun,  203;  28  N.  Y. 
Supp.  362. 

TSee  Matter  of  Wait,  39  Misc.  74; 
78  N.  Y.  Supp.  869. 

SMcNulty  V.  Hurd,  72  N.  Y.  518; 
Matter  of  Miller,  70  Hun,  61;  23 
N.  Y.  Supp.  1104.  An  answer  to  a 
petition  to  compel  payment  of  a  judg- 
ment must,  in  order  to  oust  the  surro- 
gate of  jurisdiction,  set  forth  facts 
constituting  a  defense  to,  or  avoidance 
of,  the  judgment.  (Salomon  v.  Hei- 
chel,  4  Dem.  176.)  It  seems,  that  the 
remedy  of  the  executors  or  adminis- 
trators to  prevent  the  enforcement  of 
the  judgment,  and  to  obtain  relief, 
where  the  surrogate  has  no  jurisdic- 
tion to  grant  it,  is  by  resort  to  the 
proper  judicial  tribunals.  This  may 
be  had  either  before  or  after  a  decree 
for  the  payment  of  the  judgment 
and  a  restraining  process  obtained 
either  to  prevent  the  decree  or  its  en- 
forcement. (McNulty  V.  Hurd,  supra.) 
"  We  are  of  opinion,"  said  Church,  C- 
J.,  in  that  ease,  "  that  the  surrogate 
may  inquire  into,  and  pass  upon,  pay- 
ments made  to  apply  upon  such  judg- 
ments, and  determine  the  amount  due 


thereon.  He  may  also  determine  who 
is  the  owner  of  the  judgment  and  en- 
titled to  the  money.  This  power  ia 
necessary  to  enable  the  surrogate  to 
make  the  decree,  and  is  fairly  infer- 
able from  the  language  of  section  sev- 
enty-one. Beyond  this,  the  surrogate 
has  no  jurisdiction  to  try  and  deter- 
mine questions  in  respect  to  the  va- 
lidity of  the  judgment.  There  may  be 
grounds  for  setting  aside  judgments, 
as  if  obtained  by  fraud,  or  where 
there  has  been  an  accord  and  satis- 
faction; and  there  may  be  other 
grounds  for  relief,  such  as  is  a  set- 
off and  the  like,  or  the  estate  of  the 
deceased  may  be  entitled  in  equity 
to  a  release  or  discharge,  either  in 
whole  or  in  part,  from  the  judgment; 
and,  as  to  all  these,  I  can  find  no 
warrant  in  the  statute  for  the  exer- 
cise of  jurisdiction  by  the  surrogate 
to  adjudicate  them.  To  affirm  such 
a  power  would  open  the  door  to  a 
wide  field  of  jurisdiction  in  law  and 
equity  by  Surrogates'  Courts,  not  con- 
templated by  the  statute,  inconsist- 
ent with  the  limited  powers  conferred, 
and,  in  some  cases,  subversive  of  the 
right  of  trial  by  jury." 

9  McNulty  V.  Hurd,  supra.  See 
Forman  v.  Lawrence,  6  Sup.  Ct.  (T. 
&  C.)  640;  Matter  of  Browne,  35  Misc. 
362;    71   N.   Y.    Supp.    1034. 
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ing  claim  against  the  estate,  and  the  surrogate  cannot  try  the 
question  of  the  existence  of  the  judgment,  or  the  assertion,  by  the 
representative,  of  a  set-off  against  it,  which  would  amount  to  a 
suit  in  equity  for  the  set-off. •'^''  By  this  is  not  meant  that  the  sur- 
rogate may  not  require  competent  proof  of  the  fact  of  the  judg- 
ment. A  transcript  of  the  judgment  is  no  legal  evidence  of  its  ex- 
istence; the  only  proper  proof  is  the  judgment-roll  itself,  and  this 
must  show  the  jurisdiction  of  the  court  which  granted  it.  Unless 
it  contains  proof  of  service  of  the  summons,  or  of  appearance  by 
the  defendant,  there  is  no  proof  of  jurisdiction  and  no  proper 
evidence  of  the  existence  of  the  judgment. ^^  The  surrogate  will 
not  direct  payment  of  a  judgment  pending  an  appeal  from  it  by 
the  representatives.""^^  And  where  the  answer  set  up  a  discharge 
of  the  decedent  in  bankruptcy  after  the  recovery  of  the  petitioner's 
judgment  the  surrogate  is  ousted  of  jurisdiction  and  must  dis- 
miss the  proceeding.  ^^ 

§  693.  Same;  claims  not  in  judgment. —  Where,  in  such  case,  the 
representative  sets  forth  a  defense  not  palpably  unfounded,  or  a 
counterclaim  or  an  equitable  set-off,^*  the  Surrogate's  Court  has 
no  jurisdiction  to  determine  them  ;^^  if  the  validity,  or  the  amount, 
of  the  claim  is  put  in  issue  by  the  sworn  answer  of  the  represen- 
tative, the  court  may  look  into  the  matter  with  a  view  of  ascertain- 
ing whether  there  is  a  reasonable  doubt  of  the  validity  of  the  claim, 
but  no  further.  Where  the  evidence  is  suspicious,  the  petition 
will  be  dismissed.-"^®  Although  the  representative  may  have,  at 
one  time,  admitted  the  claim,  his  present  contest  deprives  the 
court  of  jurisdiction  to  determine  it.-^'^    But  where  he  has  allowed 

10  Per   Folger,   J.,    Stilwell   v.    Car-  14  Hall  v.  Dusenbury,  4  Dem.   181; 

penter,  62  N.  Y.  639.     See  the  same  aff'd,    38    Hun,    125.      See    Ashley    v. 

case   on   a    former    appeal,   59   N.   Y.  Lamb,  17  St.  Rep.  889. 

414.  IB  Tucker  v.  Tucker,  4  Keyes,  136; 

n  Archer  v.  Furniss,  4  Redf .  88.  Cooper  v.  Felter,  6  Lans.  485 ;  Levi- 
A  judgment-roll,  from  which  proof  of  ness  v.  Cassebeer,  3  Redf.  491;  Matter 
the  jurisdictional  facts  has  been  of  Leslie,  id.  280;  Bevan  v.  Cooper, 
omitted,  cannot  be  cured  by  aflSdavits  72  N.  Y.  317;  Shakespeare  v.  Mark- 
read  in  the  Surrogate's  Court.  (lb.)  ham,  id.  400;  Stilwell  v.  Carpenter, 
The  judgment  is  binding  upon  the  59  id.  414;  McNulty  v.  Hurd,  72  id. 
surrogate,  as  to  all  matters  which  518;  Matter  of  Lyman,  33  St.  Rep. 
might  have  been  pleaded  as  defenses  851;  11  N.  Y.  Supp.  530. 
to  the  action.  He  cannot' try  the  va-  isFlagg  v.  Ruden,  1  Bradf.  192; 
lidity  of  the  judgment.  (Keyset  v.  Campbell  v.  Bruen,  id.  224. 
Kelly,  4  Redf.  157.)  See  Matter  of  iTRuthven  v.  Patten,  1  Robt.  416; 
Clarke,  57  App.  Div.  430;  68  N.  Y.  2  Abb.  Pr.  (N.  S.)  121;  Jennings  v. 
Supp.  243.  Phelps,    1    Bradf.    485;    Mahoney    v. 

12  Curtis  V.  Stilwell,  32  Barb.  354.  Gunter,    10   Abb.    Pr.    431.      Compare 

13  Matter  of  Peterson,  62  Misc.  IGl.  Matter  of  Miles,  170  N.  Y.  74.     But 
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as  a  claim  against  the  estate,  the  amount  of  a  note  made  by  tes- 
tator upon  which  certain  payments  have  been  indorsed,  such  allow- 
ance implies  that  the  note  has  not  been  paid,  and  that,  by  the  pay- 
ments as  indorsed  thereon,  it  has  been  kept  in  life  as  a  claim 
against  the  maker. ^*  If  the  representative  merely  disputes  the 
fact  of  the  allowance  of  the  claim,  it  is  not  a  dispute  about  its 
validity  and  legality  which  requires  a  petition  for  its  payment  to 
be  dismissed,  but  the  surrogate  may  decide  whether  the  claim  has 
been  rejected  or  allowed,  and  if  he  decides  it  has  been  allowed,  he 
may  properly  direct  its  payment.-^®  The  answer  ought  to  be  in 
writing,^**  and  must  set  forth  facts  showing  that  the  validity  or 
legality  of  the  claim  is  doubtful  and  also  a  denial  of  its  validity  or 
legality;  both  conditions  must  concur. ^^  It  is  not  enough  for  the 
answer  merely  to  deny  the  validity  of  the  claim,  without  stating 
aflSrmatively  the  facts  constituting  a  defense,  or  justifying  a 
doubt  of  its  legality.^^  It  is  enough  to  warrant  a  dismissal  of  the 
motion  that  the  answer  avers  that  the  demand  is  excessive  in 


the  denial  of  the  application  is  not 
conclusive  against  the  justness  of  the 
claim,  and  hence  does  not  prevent  the 
creditor  from  maintaining  an  action 
upon  it.  (Fitzpatrick  v.  Brady,  6 
Hill,  581.)  To  the  same  effect.  Holly 
V.  Gibbons,  176  N.  Y.  520.  See  But- 
ler V.  Hempstead,  18  Wend.  666; 
Magee  v.  Vedder,  6  Barb.  352. 

18  Matter  of  Kellogg,  104  N.  Y.  648. 

19  Matter  of  Miles,  170  N.  Y.  75, 
thus  overruling  Matter  of  Cowdrey,  5 
Dem.  453.     See  also   §  969,  post. 

20  Matter  of  McKiernan,  4  Civ. 
Proc.  Rep.  218.  But  see  Lambert  v. 
Craft,  98  N.  Y.  342. 

21  Lambert  v.  Craft,  98  N.  Y.  342; 
Matter  of  Miller,  70  Hun,  61;  23 
N.  Y.  Supp.  1104.  In  that  case,  the 
petition  set  forth  that  the  claim  had 
been  presented  to  the  executors  and 
had  not  been  rejected  or  paid,  and 
that  the  statutory  time  had  elapsed. 
The  executors  orally  denied  the  alle- 
gations. Proof  was  given  of  pres- 
entation of  the  claim  to  one  of  the 
executors,  that  it  had'  not  been  re- 
jected, and  that  the  personal  estate 
was  sufficient  to  pay  it.  The  execu- 
tors did  not  ask  for  an  accounting,  nor 
show  the  existence  of  other  debts. 
Held,  that  the  surrogate  properly  de- 
creed payment.  It  was  also  held,  that 
the  petition  need  not  set  forth  the 
facts  which  make  out  the  debt.     In 


Matter  of  Fargo  (44  St.  Rep.  812; 
18  N.  Y.  Supp.  670),  the  claim  was 
for  damages  arising  from  the  alleged 
fraudulent  sale  of  a  printing  house; 
the  answer  set  forth  that  the  claim 
had  been  the  subject  of  dispute,  that 
the  items  thereof  had  been  demanded 
so  that  it  could  be  specifically  re- 
jected; thaA  the  sale  had  been  made 
five  years  before  the  demand,  and 
upon  information  and  belief  denied 
the  legality  of  the  claim, —  Held,  the 
petition  was  properly  dismissed.  See 
also  Matter  of  Whitehead,  38  App. 
Div.  319;  56  N.  Y.  Supp.  989;  Matter 
of  Stevenson,  77  Hun,  203;  28  N.  Y. 
Supp.   362. 

22  Matter  of  De  Forest,  119  App. 
Div.  782;  104  N.  Y.  Supp.  342;  aff'd, 
189  N.  Y.  544.  In  that  case  the  pe- 
titioner's claim  was  founded  upon  a 
written  agreement  by  the  testatrix  to 
pay  the  petitioner  an  annuity,  which 
contract  was  confirmed  by  the  will. 
The  answer  of  the  executors  merely 
alleged  that  the  agreement  was  with- 
out consideration,  that  the  petitioner 
had  failed  to  perform  conditions  prece- 
dent, and  that  the  funds  of  the  es- 
tate were  insufficient,  without  stat- 
ing any  facts  to  establish  these  con- 
clusions. Held,  that  the  surrogate 
might  direct  the  payment  of  the 
claim. 
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amount, —  the  issue  so  raised  being  one  which  the  Surrogate's 
Court  has  no  authority  to  determine.^^  But  objection  cannot  be 
made  that  other  creditors  may  contest  the  claim  of  the  petitioner 
and  secure  its  disallowance  upon  the  representative's  accounting.^* 

§  694.  Dismissal  for  want  of  assets —  The  court  must  likewise 
dismiss  the  proceeding  "  where  it  is  not  proved,  to  the  satisfaction 
of  the  surrogate,  that  there  is  money  or  other  personal  property 
of  the  estate,  applicable  to  the  payment  or  satisfaction  of  the 
petitioner's  claim,  and  which  may  be  so  applied,  without  injuri- 
ously affecting  the  rights  of  others,  entitled  to  priority  or  equality 
of  payment  or  satisfaction."  ^'  The  burden  is  on  the  petitioner, 
not  only  to  show  the  validity  of  the  claim,  but  also  to  prove  "  to 
the  satisfaction  of  the  surrogate  "  that  there  is  property  of  the 
estate  applicable  to  its  payment.^®  A  petition  which  alleged  the 
existence  of  a  fund,  but  stated  that  the  executor  claimed  the  pend- 
ency of  a  suit  respecting  it,  was  held  not  to  contain  necessary  facts 
and  was  dismissed.^^  As  a  general  rule,  where  the  estate  is  in- 
solvent, the  court  will  not  decree  the  payment  of  even  a  propor- 
tional part  of  the  claim,  without  a  settlement  of  the  representa- 
tive's account  first  had,^^  unless  the  debts  have  all  been  ascertained 
and  become  liquidated.^®  The  surrogate  may,  on  his  own  motion, 
order  an  accounting,  but  the  petition  in  this  proceeding  cannot 
embody  a  prayer  for  an  intermediate  accounting;  nor  will  the 

23  Koch  V.   Alker,   3   Dem.   148.  purpose    of    supplying    the    necessary 

24  Matter  of  Miner,  39  Misc.  605;  proof  (Matter  of  Be  Forest,  119 
80  N.  Y.  Supp.  643.  But  in  that  case  App.  Div.  782;  104  N.  Y.  Supp.  342; 
the  surrogate  provided  in  his  decree  aff'd,  189  N.  Y.  544).  Where  an  issue 
that  the  administrators  might  apply  is  raised  by  the  answer  as  to  posses- 
to  have  it  modified,  in  the  event  of  sion  of  funds  applicable  to  the  pay- 
its  thereafter  appearing  that  the  es-  ment  of  the  claim,  and  the  surrogate 
tate  was  insufficient  to  pay  the  renders  a  decree  for  payment,  with- 
petitioning  creditors  the  amounts  out  malcing  findings  of  facts  as  re- 
thereby  directed  to  be  paid  them,  or  quired  by  section  2545,  and  without 
in  the  event  that  any  of  tlie  claims  proof  being  given  on  the  hearing, 
thereby  allowed  should  thereafter  be  though  the  decree  recites  that  the 
found  invalid,  in  whole  or  in  part.  fact    of    such   possession   was   proved 

25  Co.  Civ.  Proc,  §  2722  (former  to  the  surrogate's  satisfaction,  the 
§  2718,  subd.  2).  decree   will  be   reversed.      (Matter   of 

26  Lynch  v.  Patchen,  3  Dem.  58.  Sherwood,  75  App.  Div.  342;  78  N. 
The  inventory  alone  is  insufficient,  in  Y.   Supp.  186.) 

face  of  a  positive  denial  of  assets  in  27  Baylis  v.  Swartwout,  4  Redf .  395. 

the    answer    (Matter    of    Corbett,    90  See   Matter  of  Bentley,   16  Abb.  Pr. 

Hun,   182;   35  N.  Y.  Supp.  945);   but  89. 

where  payments  have  been  made   on  28McKeown  v.  Fagan,  4  Redf.  320. 

account,  and  the  representative  makes  Compare   Matter   of    Miner,   39   Misc. 

no  claim  that  the  estate  is  not  suffi-  605;  80  N.  Y.  Supp.  643. 

cient,  the  court  is  authorized'  to  treat  29  Matter   of   Miner,   39   Misc.  605; 

the   inventory   as    before    it,   for   thu  80  N.  Y.  Supp.  643, 
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representative  be  permitted,  on  the  return  of  the  citation,  to  file 
a  petition  for  a  settlement  of  his  accounts.^"  The  two  proceedings 
are  essentially  distinct,  and  cannot  be  consolidated.^^  By  analogy 
to  the  Statute  of  Limitations,  the  proceeding  should  be  instituted 
within  the  same  time  in  which  suits  of  the  same  character  are  re- 
quired to  be  commenced  in  a  court  of  law  or  of  equity  ;^^  for  the 
presentation  of  a  claim  to  the  representative  does  not  stay  the 
operation  of  the  statute  against  it.^* 

§  695.  Effect  of  decree. —  Where  the  petition  is  dismissed,  on 
either  of  the  grounds  stated,  the  decree  must  dismiss  it  "  without 
prejudice  to  an  action  or  an  accounting,  in  behalf  of  the  peti- 
tioner." ^*  A  decree,  directing  payment  to  a  creditor  of,  or  a  per- 
son interested  in,  the  estate  or  fund,  or  an  order  permitting  a 
judgment-creditor  to  issue  an  execution  against  an  executor  or 
administrator,  is  declared  to  be,  except  upon  an  appeal  therefrom, 
conclusive  evidence  that  there  are  sufficient  assets  in  the  represen- 
tative's hands  to  satisfy  the  sum  which  the  decree  directs  him  to 
pay,  or  for  which  the  order  permits  the  execution  to  issue.*^  It 
has  been  questioned,  however,  whether  an  executor  or  administra- 
tor, acting  in  good  faith,  will  be  protected  in  paying  a  debt  in  full, 
pursuant  to  the  surrogate's  decree,  where  it  turns  out  that,  by 
reason  of  losses  or  other  causes,  the  remaining  assets  are  insuffi- 
cient to  fully  pay  the  other  creditors.  It  seems  that  he  will  be 
protected.^®  Such  a  decree,  however,  is  provisional  to  this  extent, 
that  if  it  remains  unexecuted  when  the  general  decree  for  the  dis- 
tribution of  the  estate  among  the  creditors  is  made,  it  must,  in 
case  of  insufficiency  of  assets  to  pay  the  debts  in  full,  give  way  to 
a  paramount  authority  providing  for  equality  between  the  credit- 
ors ;  and  the  creditor  obtaining  the  decree  cannot  claim  a  prefer- 
ence under  it.  It  is  not  necessary  in  such  case  to  procure  the 
decree  to  be  formally  vacated.^^ 

§  696.  Docketing  and  enforcing  decree  for  payment Where  the 

court  directs  the  payment  of  the  petitioner's  claim,  the  party  in 
whose  favor  the  decree  is  made  may  file  a  duly  attested  transcript 

30  Baylis  v.  Swartwout,  4  Eedf.  395.  Si  Co.  Civ.  Proc,  §  2722. 

SlBaylis  v.  Swartwout,  4  Redf.  395.  35  Co.  Civ.  Proc,  §  2552;  Matter  of 

32  MeCartee   v.   Camel,   1  Barb.   Ch.  Warren,  105  App.  Div.  582.     See  Mat- 
455;    House   v.    Agate,    3    Redf.   307;  ter  of  Clark,  2  Abb.  N.  C.  208. 
Matter  of  Depuy,  28  St.  Rep.   42;   8  36  Thompson  v.  Taylor,  72  N.  Y.  32. 
N.  Y.  Supp.  229.                                _  37  Thompson  v.  Taylor,  72  N.  Y.  32. 

33  Matter  of  Van  Voorhees,  55  Miso. 
185;  106  N.  Y.  Supp.  354;  Matter  of 
Neher,  57  Misc.  527. 
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in  the  office  of  the  county  clerk,  -who  is  thereupon  required  to 
enter  it  in  his  docket-book  of  judgments.  The  transcript  should 
state  all  the  particulars  with  respect  to  the  decree  which  are  re- 
quired to  be  entered  in  the  clerk's  docket-book  in  the  case  of  judg- 
ments of  the  Supreme  Court.  The  docketing  of  such  a  decree 
has  the  same  force  and  effect  as  a  judgment  of  the  Supreme  Court; 
it  may  be  assigned  or  satisfied,  and  the  lien  thereof  may  be  sus- 
pended or  discharged  in  the  same  manner  as  such  a  judgment.^* 
The  decree  may  be  enforced  by  execution,^®  or  by  proceedings  as 
for  a  contempt;*"  which  are  fully  described  in  a  subsequent  chap- 
ter.*-"-  But  the  execution  creditor  cannot  institute  supplementary 
proceedings  for  the  sequestration  of  the  property  of  the  estate  to 
the  payment  of  the  judgment.*^ 

AETICLE  THIRD. 

payment  OB"  teansfee  tax. 

§  697.  History  of  the  statute. — ^A  new  scheme  of  taxation,  known 
as  the  collateral  inheritance  tax,  was  inaugurated  in  this  State  by 
the  act  of  June  10,  1885,  entitled  "An  act  to  tax  gifts,  legacies 
and  collateral  inheritances  in  certain  cases,"  *^  which  was,  to  some 
extent,  superseded  by  an  amendatory  act  passed  in  1887.**  Both 
these  acts,  with  those  amending  the  latter,*^  were  repealed  in 
1892,  and  a  new  act  passed,  which,  while  readopting  the  general 
scheme  of  the  original  statute,  and  its  machinery  for  the  assess- 
ment and  collection  of  the  tax,  did  much  toward  correcting  "  the 
singularly  involved  and  obscure  phraseology "  of  the  original 
enactments.  As  it  imposed  the  tax,  within  certain  limits,  upon 
direct,  as  well  as  collateral,  inheritances,  and  other  successions, 
the  act  was  entitled  "An  act  in  relation  to  taxable  transfers  of 
property."  *®    In  1896,  this  act  was  itself  repealed,  and  its  provi- 

38  Co.  Civ.  Proc,  §  2553;  revising  L.  cution  issued  by  permission  of  the 
1837,   c.    460,    §§   63,    64;    L.    1844,   c.    Surrogate's  Court. 

104,   §   2.  43  L.  1885,  c.  483.     The  Act  of  1885 

39  Co.  Civ.  Proc,  §  2554.  It  cannot  has  been  declared  not  to  be  unconsti- 
be  enforced  by  an  order  to  show  tutional.  (Matter  of  McPherson,  104 
cause.      (Berrian's    Estate,  19    Daily  N.  Y.   306.) 

Reg.   No.  26.)  «  L.  1887,  c.  713. 

■      40  Co.  Civ.  Proc,  §  2555.  45  L.    1888,   c.   307,  and   c.   479;    L. 

41  See  c.  XXI,  post.  1891,  c.  215. 

42  Collins  V.  Beebe,  54  Hun,  318;  46  L.  1832,  e.  399.  The  Act  of  1885 
Jones  V.  Arkenburgh,  112  App.  Div.  went  into  effect  on  June  30,  of  that 
483;  98  N.  Y.  Supp.  532.  That  was  year,  and  did  not  apply  to  property 
tha    case    of    a    judgment    recovered  passing   under   the  will    of   one    who 

,  against  a  representative,  and  an  exe-    died  after  its  passage,  but  before  that 
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sions  incorporated  into  the  General  Tax  Law,  which  in  turn  was 
carried  into  the  Consolidated  Laws  of  1909,  and  is  now  the  only 
existing  statute  embracing  this  subject.*^  While  many  of  the  deci- 
sions, to  be  referred  to,  were  made  under  the  former  statutes,  their 
applicability  to  the  present  act  will  be  easily  discerned. 

§  698.  Taxable  transfers —  With  certain  exceptions  and  limita- 
tions hereafter  mentioned,  a  tax  at  the  rate  of  five  per  cent,  upon 
its  clear  market  value  is  imposed  on  any  real  or  personal  property, 
of  the  value  of  five  hundred  dollars  or  over,  or  of  any  interest 
therein  or  income  therefrom,  in  trust  or  otherwise,  to  persons  or 
corporations,  not  exempt  by  law  from  taxation  on  real  or  personal 
property,  in  the  following  cases : 

1.  When  the  transfer  is  by  will  or  by  the  intestate  laws  of  this 
State  from  any  person  dying  seized  or  possessed  of  the  property 
while  a  resident  of  the  State. 

2.  When  the  transfer  is  by  will  or  intestate  law,  of  property 
within  the  State,  and  the  decedent  was  a  nonresident  of  the  State 
at  the  time  of  his  death. 


date.  (Matter  of  Howe,  112  N.  Y. 
100;  overruling  Matter  of  Charda- 
voyne,  5  Dem.  466.)  Its  provisions 
continued  in  force  until  the  Act  of 
1887  went  into  effect  (Warriner  v. 
People,  6  Dem.  211),  that  is,  imme- 
diately on  the  governor's  signing  it. 
(Matter  of  Kemeys,  56  Hun,  117;  9 
N.  Y.  Supp.  182.)  The  effect  of  the 
repealing  clause  in  the  Act  of  1892, 
is  declared  by  the  statute  itself.  So 
far  as  its  provisions  are  substantially 
the  same  as  those  of  laws  existing  on 
April  30,  1892,  they  "shall  be  con- 
strued as  a  continuation  of  such  laws, 
modified  or  amended  according  to  the 
language  employed  in  this  act,  and 
not  as  new  enactments,"  and  "  refer- 
ences, in  laws  not  repealed,  to  provi- 
sions of  law  incorporated  into  this 
act,  and  not  repealed,  shall  be  con- 
strued as  applying  to  the  provisions 
so  incorporated."  Such  also  was  the 
effect  of  the  Act  of  1887  upon  that  of 
1885,  as  well  as  of  the  several  acts 
amendatory  of  that  of  1887,  except 
that  new  or  changed  provisions  were 
to  be  lUnderstood  as  having  been  en- 
acted' at  the  time  the  later  act  took 
effect.  (Matter  of  Miller,  110  N.  Y. 
223;  Matter  of  Arnett,  49  Hun,  599.) 
Compare  Matter  of  Kemeys,  supra. 
It  was  further  provided  by  the  Act  of 
1892,  that  all  rights  acquired  or  lia- 


bilities incurred  under  any  of  the 
acts  thereby  repealed,  should  not  be 
impaired  or  affected,  but  that  provi- 
sion was  not  incorporated  into  the 
Act  of  1896,  and  hence  is  no  longer 
in  force.  It  may  be  said,  however, 
that  proceedings  instituted  after  the 
present  law  went  into  effect,  are  reg- 
ulated by  that  law,  though  the  law  in 
existence  at  the  decedent's  death  must 
govern,  as  to  rights  accrued  and  lia- 
bilities incurred.  (Matter  of  Sloane, 
154  N.  Y.  109;  Matter  of  Sterling,  9 
Misc.  224.)  To  the  same  effect,  Mat- 
ter of  Jones,  54  Misc.  202.  The 
right  of  the  State  to  the  tax  accrues 
at  the  date  of  the  death  of  the  de- 
cedent, and  not  at  that  of  its  actual 
imposition,  and  hence  is  not  affected 
by  intervening  legislation.  (Matter  cf 
Prime,  64  Hun,  50;  aff'd,  136  N.  Y. 
347.)  See  Moore  v.  Mausert,  49  id. 
332;  People  v.  Supervisors,  67  id.  109; 
Matter  of  Johnson,  47  St.  Rep.  391; 
Matter  of  Davis,   149  N.  Y.  539. 

«Cons.  L.  1909,  c.  62,  art.  10 
(formerly  L.  1896,  c.  908,  §  220  et 
seq.;  L.  1897,  c.  284;  L.  1901,  e.  173). 
As  to  the  constitutionality  of  the  Act 
of  1896,  see  Matter  of  Keenev,  194  N. 
Y.  281;  Matter  of  Stickney,  'uo  App. 
Div.  294;  97  N.  Y.  Supp.  326:  aff'd, 
185  N.  Y.  107. 
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3.  Wlien  the  transfer  is  of  property  made  by  a  resident  or  by 
a  nonresident,  when  such  nonresident's  property  is  within  this 
State,  by  deed,  grant,  bargain,  sale,  or  gift  made  in  contemplation 
of  the  death  of  the  grantor,  vendor,  or  donor  ;*^  or  intended  to  take 
effect,  in  possession  or  enjoyment,  at  or  after  stich  death  (§  220). 

§  699.  "  Estate  "  and  "  property,"  defined —  The  definition  of 
''  property  "  contained  in  the  law  relating  to  general  taxation  is 
not  applicable  to  the  act  governing  taxable  transfers.*^  The  words 
"  estate  "  and  "  property,"  as  used  in  the  latter  statute,  mean  the 
same  thing,  to  wit :  "  the  property  or  interest  therein  of  the  tes- 
tator,®" intestate,  grantor,  bargainor,  or  vendor,  passing  or  trana- 


48  The  words  "  in  contemplation  of 
death "  include  gifts  inter  vivos  as 
well  as  gifts  causa  mortis.  (Matter 
of  Price,  62  Misc.  149;  Matter  of 
Palmer,  117  App.  Div.  360.)  See 
obiter  remarks  to  the  contrary  in  Mat- 
ter of  Cornell,  66  App.  Div.  162;  73 
X.  r.  Supp.  32;  rev'd  on  other  points, 
170  N.  Y.  423. 

A  gift  causa  mortis,  delivered  to  a 
person  other  than  the  beneficiary,  is 
subject  to  the  tax.  (Matter  of 
Crosby,  46  St.  Rep.  442.)  Such  a  gift, 
made  while  the  Act  of  1887  was  in 
force,  is  taxable.  (Matter  of  Ed- 
wards, 85  Hun,  436;  32  N.  Y.  Supp. 
001.)  For  cases  of  transfers  of  prop- 
erty held  to  have  been  made  in  con- 
templation of  death,  see  Matter  of 
Green,  153  N.  Y.  223;  Matter  of  Ogs- 
bury,  7  App.  Div.  71;  Matter  of  Bost- 
wick,  160  N.  Y.  489;  Matter  of  Cornell, 
170  id.  423;  Matter  of  Barlow,  30 
Misc.  27;  Matter  of  Brandreth,  169 
N.  Y.  437;  Matter  of  Sherer,  36  Misc. 
502;  73  N.  Y.  Supp.  1057;  Matter  of 
Pierce,  132  App.  Div.  465;  Matter  of 
Skinner,  45  Misc.  559;  92  N.  Y.  Supp. 
972;  modif.  on  other  points,  106  App. 
■  Div.  217.  Contra,  Matter  of  Mahlstndt, 
67  App.  Div.  148;  73  N.  Y.  Supp.  508; 
Matter,  of  Baker,  38  Misc.  151 ;  77  N. 
Y.  Supp.  170;  Matter  of  Crary,  30 
Misc.  72;  Matter  of  Thorne,  44  App. 
Div.  8;  162  N.  Y.  238;  Matter  of 
Masury,  28  App.  Div.  580;  aff'd,  159 
AT.  Y.  532;  Matter  of  Spaulding,  49 
App.  Div.  54;  aff'd,  163  N.  Y.  607; 
Matter  of  Edgerton,  35  App.  Div.  125; 
aff'd,  158  N.  Y.  671 ;  Matter  of  Miller, 
77  App.  Div.  473;  Matter  of  Parsons, 
51  Misc.  370;  101  N.  Y.  Supp.  430; 
aff'd,  117  App.  Div.  321;  Matter  of 
Graves,  52  Misc.  433;  Matter  of  Hess, 


110  App.  Div.  476;  96  N.  Y.  Supp.  990; 
aff'd,  187  N.  Y.  554;  Matter  of  Bui- 
lard,  76  App.  Div.  207;  78  N.  Y. 
Supp.  491. 

As  to  taxing  property  passing  under 
an  ante-nuptial  agreement,  see  Matter 
of  Kidd,  188  N.  Y.  274;  Matter  of 
Demers,  41  Misc.  470;  84  N.  Y.  Supp. 
1109;  Matter  of  Miller,  77  App.  Div. 
■473;  78  N.  Y.  Supp.  930;  Matter  of 
Baker,  83  App.  Div.  530;  82  N.  Y. 
Supp.  390;  aff'd,  178  N.  Y.  575. 

Where  one  who  has  deposited  money 
in  a  savings  bank  in  trust  for  another, 
dies  without  revoking  the  trust  so  cre- 
ated and  the  title  of  the  beneficiary 
becomes  absolute,  the  deposit  is  sub- 
ject to  the  tax;  but,  otherwise,  if, 
during  his  life,  the  depositor  com- 
pletes the  gift  by  some  unequivocal 
act  or  declaration.  (Matter  of  Pierce, 
132  App.  Div.  465.) 

« Matter  of  Hellman,  174  N.  Y. 
254;    66  N.  E.  Rep.  809. 

50  In  Matter  of  'Wheeler  (115  App. 
Div.  616)  the  decedent,  who  had  a 
life  estate  in  certain  personal  prop- 
erty, purchased  lands  therewith,  with- 
out the  consent  of  the  remaindermen; 
held,  that  the  lands  were  impressed 
with  a  resulting  trust  for  their  benefit 
and  that  the  remaindermen  could 
claim  them  under  the  will  which  cre- 
ated the  life  estate,  and  hence  that 
they  were  not  subject  to  the  tax  upon 
the  estate  of  the  life  tenant. 

A  seat  on  the  Stock  Exchange  is 
"property"  within  the  meaning  of 
the  act.  (Matter  of  Hellman,  supra; 
Matter  of  Glendenning,  68  App.  Div. 
125;  aff'd,  171  N.  Y.  684.)  As  to  the 
goodwill  of  a  business,  see  Matter  of 
Dun,  40  Misc.  509;  82  N.  Y.  Sunp. 
802;  People  ex  rel.  Cornell  Co.  v.  Ded- 
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f erred  to  those  not  herein  specifically  exempted  from  the  provisions 
of  this  article,  and  not  as  the  property  or  interest  therein  passing 
or  transferred  to  the  individual  legatees,  devisees,  heirs,  next  of 
kin,  grantees,  donees,  or  vendees,  and  shall  include  all  property  or 
interest  therein,  whether  situated  v^ithin  or  without  this  State." 
The  definition  includes  an  estate,  income  or  interest  for  a  term  of 
years,  or  for  life,  or  determinable  upon  any  future  or  contingent 
estate,  or  a  remainder  or  reversion  or  other  expectancy,  real  or 
personal.®^ 

§  699a.  Retroactive  effect   of  act The  statute   declares  that 

"  such  tax  shall  be  imposed  when  any  such  person  or  corporation 
becomes  beneficially  entitled,  in  possession  or  expectancy,  to  any 
property  or  the  income  thereof  by  any  such  transfer,  whether  made 
before  or  after  the  passage  of  this  chapter"  (§  220),^*  and  that 
"  whenever  any  person  or  corporation  shall  exercise  a  power  of 
appointment  derived  from  any  disposition  of  property  made  either 
before  or  after  the  passage  of  this  act,  such  appointment  when 
made  shall  be  deemed  a  transfer  taxable  under  the  provisions  of 
this  chapter  in  the  same  manner  as  though  the  property,  to  which 
such  appointment  relates,  belonged  absolutely  to  the  donee  of  such 
power  and  had  been  bequeathed  or  devised  by  such  donee  by  will ; 
and  whenever  any  person  or  corporation  possessing  such  a  power 
of  appointment  so  derived  shall  omit  or  fail  to  exercise  the  same 
within  the  time  provided  therefor,  in  whole  or  in  part,  a  transfer 
taxable  under  the  provisions  of  this  chapter  shall  be  deemed  to  take 
place  to  the  extent  of  such  omission  or  failure,  in  the  same  manner 

erick,  161  N.  Y.  195;  Matter  of  Vivanti,  estates  passing  prior  to  their  pas- 
63  Misc.  618;  shares  of  stock  in  a  sage,  though  subject  to  a  prior  es- 
joint-stock  company.  (Matter  of  Jones,  tate  which  did  not  fall  in  until  after 
172  N.  Y.  575.)  Leases  of  land  in  the  statute  became  operative,  were 
a  foreign  country,  at  a  fixed  rent  so  not  subject  to  the  tax.  (Matter  of 
long  as  the  rent  shall  be  paid,  are  Cogswell,  4  Dem.  248;  Matter  of 
not  assets,  and  the  interest  of  the  Brooks,  6  id.  165;  Matter  of  Hen- 
tenant  therein  is  not  taxable.  (Mat-  dricks,  1  Connoly,  301.)  See  Matter 
ter  of  Vivanti,  63  Misc.  618.)  of   Travis,    19    Misc.    393;    44   N.    Y. 

51  Cons.  L.  1909,  c.  62,  §  243  (L.  Supp.  349;  Matter  of  Moore,  90  Hun, 
1896,  c.  908,  §  242,  as  amended  by  L.  162;  35  N.  Y.  Supp.  782;  Tallmadge 
1898,  c.  88).  Under  thn  Act  of  1885,  v.  Seaman,  147  N.  Y.  69.  In  the  last 
the  word  "  estate  "  meant  the  inter-  case  it  was  said  that  the  Act  of  1892, 
est  of  the  beneficiary.  (Matter  of  containing  the  clause  quoted  in  the 
Sterling,  9  Misc.  224.)  text,    referred    only    to    gifts    causa 

52  Cons.  L.  1909,  c.  !32,  §  230  (L.  mortis,  and  not  to  transfers  by  will 
1896,  c.  908,  §  230,  as  amended  by  or  intestacy,  so  as  to  subject  to 
L.  1901,  e.  173).  taxation  rights  of  succession  which  ae- 

53  This  provision  was  doubtless  in-  crued  before  the  statute  came  into 
tended  to  meet  the  judicial  interpre-  existence.  See  also  Matter  of  Pell, 
tation  given  to  former  statutes,  Lhat  171  N,  Y,  48, 
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as  though  the  persons  or  corporations  thereby  becoming  entitled  to 
the  possession  or  enjoyment  of  the  property,  to  which  such  power 
related,  had  succeeded  thereto  by  a  wiU  of  the  donee  of  the  power 
failing  to  exercise  such  power,  taking  effect  at  the  time  of  such 
omission  or  failure."  ^*  This  statute  applies,  therefore,  to  all 
powers  of  appointment  alike^  without  distinction  as  to  the  method 
or  date  of  creation;  hence  a  tax  is  properly  imposed  upon  the 
exercise  of  such  a  power  though  derived  from  a  deed  executed 
before  the  passage  of  any  statute  imposing  a  tax  upon  the  right  of 
succession  to  the  property  of  a  decedent.®^ 

§  700.  Rule  of  construction —  Where  the  question  is,  whether  a 
certain  subject  of  taxation  is  embraced  within  the  statute,  the  rule 
has  been  stated  to  be  that  the  statute  should  be  strictly  construed 
in  favor  of  the  citizen,  since  it  assumes  to  impose  a  special  burden 
upon  particular  property  and  persons,  and  is  not  a  general  taxf^ 
but  this  rule  does  not  apply  to  a  case  where  a  particular  subject 
is  within  the  scope  of  the  statute,  and  exemption  from  taxation  is 
claimed  on  the  ground  that  the  Legislature  has  not  provided  proper 
machinery  for  accomplishing  the  legislative  purpose  in  the  par- 
ticular instance.  In  such  case,  a  liberal,  rather  than  a  strict,  con- 
struction should  be  applied,  and  if,  by  a  fair  and  reasonable  con- 
struction of  its  provisions,  the  purpose  of  the  statute  can  be  carried 
out,  that  interpretation  ought  to  be  given,  to  effect  the  legislative 
intent.^^ 

§  701.  Subject  of  the  tax. —  The  thing  taxed  is  the  transfer, 
that  is,  the  devolution  or  succession,  of  property,  and  not  the  prop- 

54  Cons.    L.    1909,   e.    62,   §   220    (L.    the  original  testator  died  prior  to  the 

1896,  e.  908,  §  220,  as  amended  by  enactment  of  the  tax  law,  the  legacy 
L.  1897,  c.  284).     Prior  to  the  Act  of  is    not    subject    thereto.      (Matter    of 

1897,  where  a  power  of  appointment  Haggerty,  128  App.  Div.  479;  Matter 
was  not  exercised,  a  gift  over  took  of  Chapman,  133  App.  Div.  337.)  See 
effect    under   the   will,    and   was   not  §  723,  post. 

taxable.     (Matter  of  Langdon,  153  N.  56  Matter  of  Enston,  113  N.  Y.  174; 

Y.  6.)     See  §  723,  post.  Matter  of  Vassar,    127  id.   1;    37   St. 

55  Matter  of  Delano,  176  N.  Y.  486.  Rep.  239;  Matter  of  Becker,  26  Misc. 
See  also  Matter  of  Le  Brun,  39  Misc.  633;  57  N.  Y.  Supp.  940;  Matter  of 
516;  80  K  Y.  Supp.  486.  Where,  how-  Mergentime,  129  App.  Div.  367;  aff'd, 
ever,  the  power  is  exercised  in  favor  195  N.  Y.  66;  Matter  of  Kennedy,  113 
of  the  same  persons  to  whom  the  re-  App.  Div.  4.  The  State  has  the  bur- 
mainder  is  bequeathed  in  case  of  de-  den  of  proving  that  property  is  sub- 
fault  in  the  exercise  of  the  power,  ject  to  the  tax.  (Matter  of  Miller, 
the  lajtter  may  elect  to  take  as  re-  77  App.  Div.  473;  78  N.  Y.  Supp.  930.) 
maindermen,  rather  than  by  virtue  of  57  Matter  of  Stewart,  131  N.  Y.  274. 
the  appointment,  and  in  that  event  if 
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erty  itself  f^  it  is  a  tax  on  the  privilege  of  succeeding  to  property 
on  the  death  of  the  owner.  The  word  "  transfer,"  as  used  in  the 
statute,  includes  "  the  passing  of  property,  or  any  interest  therein 
in  possession  or  enjoyment,  present  or  future,  by  inheritance, 
descent,  bequest,  grant,  deed,  bargain,  sale  or  gift "  (§  243)  with- 
out regard  to  whether  the  actual  possession  or  enjoyment  follow 
immediately  or  come  at  some  future  time.^*  The  words  possession 
and  enjoyment  mean  the  same  thing.  The  possession  need  not  be 
the  actual,  immediate  custody  or  occupancy  of  the  thing,  but  may 
be  a  constructive  possession,  that  is,  a  possession  which  exists  in 
contemplation  of  law.®"  Hence,  if  a  devisee  or  heir  has  a  con- 
structive possession,  as  of  an  interest  in  real  property  in  course  of 
partition,  or  in  the  moneys  in  court  realized  on  a  partition  sale, 
his  interest  therein  is  assessable  under  the  statute.®''^ 


58  Matter  of  McPherson,  104  N.  Y. 
306;  Matter  of  Hitchins,  43  Misc.  485; 
89  N.  Y.  Supp.  472;  aff'd,  101  App. 
Div.  612.  Hence,  a  legacy  payable  cut 
of  the  proceeds  of  United  States  gov- 
ernment bonds  is  subject  to  the  tax, 
because  it  is  the  passing  of  the  bonds, 
and  not  the  property  itself,  which  is 
taxable.  (Matter  of  Howard,  5  Dem. 
483;  Matter  of  Tuigg,  15  N.  Y.  Supp. 
548;  Matter  of  Sherman,  153  N.  Y.  1; 
Matter  of  Whiting,  150  id.  27.)  Un- 
der the  original  section,  declaring  that 
the  word  "  property  "  applied  to  that 
"  over  which  this  State  has  any  juris- 
diction for  the  purposes  of  taxation," 
United  States  bonds,  themselves,  were 
not  taxable.  (Matter  of  Schermer- 
horn,  50  Misc.  233.)  But  by  L.  1898, 
c.  88,  the  clause  quoted  was  stricken 
out,  so  that  now  it  would  seem  that 
such  bonds  are  subject  to  the  tax. 
(Matter  of  Plummer,  30  Misc.  19;  62 
N.  Y.  Supp.  1024;  aff'd,  47  App.  Div. 
625;  161  N.  Y.  631.)  Under  the  for- 
mer statute  (and  the  same  rule  now 
applies)  a  bequest  to  the  United 
States  was  taxable.  (Matter  of  Mer- 
rjam,  141  N.  Y.  479;  Matter  of  Cul- 
lom,  5  Misc.  173.)  A  dower  right  is 
not  a  transfer  by  will  or  intestacy 
and  therefore  not  taxable;  but  other- 
wise as  to  a  legacy  in  lieu  of  dower, 
if  accepted.  (Matter  of  Riemann,  42 
Misc.   648.) 

B9  Matter  of  Hitchins,  43  Misc.  485 ; 
89  N.  Y.  Supp.  472;  aff'd,  101  App. 
Div.  612. 

60  Matter  of  Huber,  86  App.  Div. 
458;    83  N.  Y.  Supp.  769;   Matter  of 


Clinch,  180  N.  Y.  300.  These  cases 
dealt  with  the  question  whether  the 
interest  of  the  decedent  in  another 
estate,  not  reduced  to  possession,  was 
subject  to  (the  tax.  It  was  held  that 
such  interest  was  not  exempt. 

61  Estate  of  Welsh,  N.  Y.  Law  J., 
July  28,  1888;  Matter  of  Stiger,  7 
Misc.  268;  28  N.  Y.  Supp.  163.  See 
also  Matter  of  Lord,  111  App.  Div. 
152;  97  N.  Y.  Supp.  553;  aff'd,  186  N. 
Y.  549.  The  transfer  of  stock  to  a, 
daughter, — Held  taxable,  though  she 
survived  her  father  only  three  days, 
and  never  received  any  dividends,  and 
a  transfer  tax  would  also  be  imposed 
upon  succession  to  her  legatees.  (Mat- 
ter of  Borup,  28  Misc.  474;  59  N.  Y. 
Supp.  1097.)  See  Matter  of  Chabot, 
44  App.  Div.  340;  60  N.  Y.  Supp.  927; 
aff'd,  167  N.  Y.  280.  In  Matter  of 
Jones  (28  Misc.  356),  the  widow  of 
the  decedent,  having  a,  life  estate, 
died'  before  the  appraisal  of  the 
transfer  tax,  which  was  governed 
by  L.  1887,  c.  713.  Held,  that  it 
was  erroneous  to  calculate  the  value 
of  her  interest  as  measured  by  the 
Term  of  its  actual  duration,  but  tne 
entire  property  by  which  that  in- 
terest was  supported  should  be  ap- 
praised, and  the  interest  should  be 
valued  by  the  methods  employed  at 
the  time  by  the  superintendent  of  in- 
surance. S.  p.,  Matter  of  Hall,  36 
Misc.  618.  In  Matter  of  Hillman  (116 
App.  Div.  186),  it  appeared  that  the 
decedent  died  a  resident  of  a  foreign 
State.  At  the  time  he  was  president 
of   a   foreign  corporation,  which   had 
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§  702.  Taxability  as  affected  by  location  of  property. —  Under 
the  former  statute,  the  tax  was  upon  the  succession  to  property 
"  within  this  State ;"  hence  real  properly  situated  in  another  State 
was  not  subject  to  the  tax  here;^^  nor  were  the  proceeds  of  such 
property,  though  equitably  converted,  and  sold  under  the  direction 
of  the  will,  and  brought  here  for  distribution.^*  But  personal 
property  of  a  resident  was  subject  to  the  tax,  wherever  situated, 
upon  the  theory  that  such  property  follows  the  domicile  of  the 
owner.®*  Under  the  present  statute,  the  liability  to  the  tax  does 
not  depend  upon  the  location  of  the  property,  but  upon  whether 
the  beneficiary  came  into  possession  through  the  exercise  of  a  priv- 
ilege conferred  by  the  State. ^^ 

§  703.  Taxability  as  affected  by  residence  of  testator,  intestate, 
etc —  The  statute  of  1885  made  no  discrimination  between  the 
property  of  intestates  and  the  property  of  testators,  as  regards  the 
liability  of  the  one  or  the  other  to  the  payment  of  the  tax."®  The 
qiiestion  early  arose,  whether  by  the  statute  of  1885,  before  its 
amendment,  a  tax  was  intended  to  be  imposed  upon  a  succession  of 
personal  property  in  this  State  under  the  will  of  a  nonresident 
testator.  After  much  consideration  by  the  highest  authority,  it 
was  held  that  such  was  not  the  intention  of  the  Legislature;  that, 
as  to  personal  property,  the  act  applied  only  to  property  within 
this  State  belonging  to  a  resident  of  this  State ;  that  personal  prop- 
erty belonging  to  a  nonresident,  though  physically  here,  could  not 
in  law  be  said  to  be  "  within  this  State,"  because,  by  the  general 
rule,  such  property  attends  its  owner  and  has  its  situs  at  his 
domicile."' 


contracted  with  another  foreign  corpo-  64  Matter  of   Swift,   supra;   Matter 

ration  to  sell  its  property,  to  be  paid  of  Dingman,  66  App.  Div.  228;  72  N. 

for  in  the  stock  and  bonds  of  the  pur-  Y.  Supp.  694. 

chaser,    which    were    to    be    delivered  65  Matter    of   Hull,    111    App.   Div. 

first  to  the  selling  company  and  sub-  322;   97   N.   Y.   Supp.   701;   aff'd,   186 

sequently  divided  among  its  stockhold-  N.  Y.  586. 

ers.     The   purchasing  company  mort-  66  Matter  of  Howard,  5  Dem.  483. 

gaged   its   property   to   a   New   York  67  Matter  of  Enston,  113  N.  Y.  174. 

corporation  as  a  trustee  to  secure  Its  "  It  is  true  that  this  is  a  fiction  of 

bonds,   but   at    the   time   of    the    de-  law,  but   it  is   a  fiction  which  must 

cedent's  death  no  bonds  had  yet  been  prevail  unless  there  Is  something   in 

issued.     Held',  that  plaintiff's  interest  the  policy  of  the  statute  or  its  lan- 

in  the  bonds  was  not  taxable,  as  they  guage  which  shows  a  different  legisla- 

had  not  vested  in  him  personally  at  tive  intent.    *    *    *    There  is  nothing 

the  time  of  his  death.  in  the  Act  of  1885  from  which  it  can 

62  Lorillard  v.  People  (Wolfe  Fs-  be  inferred  that  the  Legislature  meant 
tate),  6  Dem.  268;  19  St.  Rep.  263;  so  far  to  depart  from  its  general  sys- 
Matter  of  Dewey,  N.  Y.  Law  J.,  Oct.  tem  and  policy  of  taxation  as  to  im- 
21,  1889.  pose  here  a  succession  tax  upon  prop- 

63  Matter  of  Swift,  137  N.  Y.  77.  erty   thus    situated.     It   was   dealing 
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By  the  amendatory  act  of  1887,  however,  the  tax  was  laid  upon 
the  passing  of  property  from  a  resident  of  this  State,  or  from  a 
nonresident,  if  the  property  or  any  part  thereof  should  be  within 
the  State;  and  the  intention  of  this  amendment  was  interpreted 
to  be  to  impose  the  tax  upon  the  property  of  a  nonresident  testator 
or  grantor,  actually  and  physically  within  this  State. ®®  As  to  the 
personal  property  of  nonresident  intestates,  it  was  held  that  so 
much  of  it,  at  least,  as  was  habitually  kept  or  invested  by  him 
here,  at  the  time  of  his  death,  was  liable  to  the  tax,  under  the  fore- 
going amendment.'^     By  the  scheme  of  the  Acts  of  1892  and  1896 


with  taxation  upon  property  of  per- 
sons domiciled  liere,  and  not  upon 
property  of  nonresidents,  which,  had 
no  situs  in  this  State."  (lb.,  per  An- 
drews, J.) 

68  Matter  of  Clark,  29  St.  Eep.  6.50| 
9  N.  Y.  Supp.  444;  Estate  of  Vinot, 
7  id.  517;  26  St.  Rep.  610.  Compare 
Matter  of  Hall,  29  St.  Rep.  367;  8 
N.  Y.  Supp.  556;  Matter  of  James, 
144  N.  Y.  6;  62  St.  Rep.  855.  In 
Matter  of  Embury  (19  App.  Div.  214; 
45  N.  Y.  Supp.  881;  aflf'd,  154  N.  Y. 
746)  it  was  said  that  the  jurisdiction 
of  Surrogates'  Courts,  under  the 
amendment  of  1887,  was  limited,  as 
to  nonresidents,  to  cases  in  which  a 
nonresident  decedent  had  left  real  es- 
tate within  the  county,  and  did  not 
apply  to  personal  property  which  the 
executors  of  a,  nonresident  decedent 
have  removed  from  the  State.  That 
as  to  residents  the  tax  was  upon  the 
right  of  succession,  but  that  as  to 
nonresidents  there  can  be  no  succes- 
sion tax,  the  right  of  a  State  to  im- 
pose a  tax  being  based  on  its  do- 
minion over  the  property  situated 
within  its  territory.  Compare  Matter 
of  Pettit,  65  App.  Div.  30;  72  N.  Y. 
Supp.  469;  aflf'd,  171  N.  Y.  656;  Mat- 
ter of  Hubbard,  21  Misc.  566;  Matter 
of  Crerar,  31  id.  481;  65  N.  Y.  Supp. 
573;  Matter  of  Gibbes,  84  App.  Div. 
510;  83  N.  Y.  Supp.  53;  aflf'd,  176  N. 
Y.  565. 

69  Matter  of  Romaine,  127  N.  Y. 
80;  38  St.  Rep.  76.  In  that  case,  the 
court  said:  "Where  the  property  cf 
a  nonresident  is  habitually  kept,  even 
for  safety,  in  this  State,  we  think 
that  the  statute  applies  both  in  let- 
ter and  spirit.  Such  property  is 
within  this  State  in  every  reasonable 
sense,  receives  the  protection  of  its 
laws  and  has  every  advantage   from 


government,  for  the  support  of  which 
taxes  are  laid,  that  it  would  have  if 
it  belonged  to  a  resident.  We  think 
that  a  fair  construction  of  the  act 
pei'mits  no  distinction  as  to  such 
property,  based  simply  upon  the  resi- 
dence of  the  deceased  owner."  See 
Matter  of  Embury,  supra.  It  had 
been  held,  that  a  taxable  intestate 
succession,  under  the  Act  of  1885,  was 
a  succession  by  the  intestate  laws  of 
this  State.  (Matter  of  Tulane,  51 
Hun,  213;  4  N.  Y.  Supp.  36.)  By 
L.  1891,  c.  215,  the  operation  of  the 
Act  of  1885  was  extended  to  prop- 
erty of  nonresidents,  within  this  State 
at  time  of  death.  It  was  held,  un- 
der this  amendatory  statute,  that 
notes  secured  by  mortgages  of  land 
in  another  State,  and  owned  by  a  res- 
ident of  this  State,  at  the  time  of  his 
death,  were  subject  to  the  tax,  and  it 
was  not  material  that  the  notes  and 
mortgages  were  in  the  hands  of  the 
owner's  agent  in  the  State  where  the 
land  was  situated.  (Matter  of  Cor- 
ning, 23  N.  Y.  Supp.  285.)  In  Matter 
of  Thomas  (3  Misc.  388),  the  personal 
estate  of  testatrix  consisted  exclu- 
sively of  her  distributive  share  in  the 
estate  of  a,  deceased  sister,  who  re- 
sided in  the  State  of  Ohio  at  the  time 
of  her  death,  no  part  of  which  came 
into  the  hands  of  the  testatrix 
before  her  death.  Held,  that  that  por- 
tion of  her  estate  was  not  taxable. 
Also  held,  that  certificates  of  stock 
of  corporations  created  under  the 
laws  of  other  States  owned  by  a  de- 
cedent at  the  time  of  his  death  were 
not  "  property  within  this  State,"  and 
hence  not  subject  to  taxation  under 
the  Act  of  1885,  or  amendatory  acts. 
But  in  Matter  of  Boudon  (N.  Y.  Law 
J.,  Mar.  1,  1892),  it  was  held,  under 
the    authority    of   the    Romaine    case 
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and  of  the  present  Tax  Law,  the  transfer  of  the  property  of  a  non- 
resident "  by  will  or  intestate  law  " —  i.  e.,  of  this  State  or  the 
State  of  his  domicile, —  or  "by  deed,  grant,  bargain,  sale  or  gift 
made  in  contemplation  of  death,"  etc.,  is  subject  to  the  tax;  pro- 
vided the  property  is  "  within  this  State."  The  legislative  intent 
seems  to  be  that,  for  the  purpose  of  taxation,  the  law  of  the  place 
where  the  property  actually  is  shall  govern,  while  for  the  general 
purpose  of  administration  and  distribution,  the  law  of  decedent's 
domicile  will  continue  to  govern.™  But  it  does  not  seem  to  have 
been  the  intention  to  include  property  of  a  nonresident,  casually 
brought  into  the  State  for  a  temporary  purpose.''^ 

§  704.    Transfers  under  five  hundred  dollars  in  value — By  the 

former  statute,  "  an   estate  valued  at  a  less  sum  than  five  hundred 

{supra),  that  such  stock  was  taxable,  bett,   29   Misc.  567;    Matter  of  Horn, 

Compare   Matter   of  Phipps,  77   Hun,  39   Misc.    133;    78   N.   Y.    Supp.   979; 

325;  28  N.  Y.  Supp.  330;  aff'd,  143  N.  Matter  of  Gibbs,  60  Misc.  645;  Matter 

Y.  641.  of  Gordon,  114  App.  Div.  202;   99  N. 

TO  See    Hardenberg    v.    Manning,    4  Y.   Supp.   630;    aflf'd,   186   N.   Y.  -472; 

Dem.  437.     Thus  money  of  a  nonresi-  debts   due   from  nonresident    (Matter 

dent  deposited  here  is  subject  to  the  of   Bentley,   31   Misc.    656;    66   N.   Y. 

tax   (Matter  of  Houdayer,  150  N.  Y.  Supp.  95);  interest  infirm  doing  bnsi- 

37;  Matter  of  Burr,  16  Misc.  89;  Mat-  ness   here    (Matter  of  King,  30  Misc. 

ter  of  Blackstone,  69  App.  Div.  127;  575;    63  N.   Y.    Supp.   1100;   aff'd,   56 

74  N.  Y.  Supp.  508;  aflf'd,  171  N.  Y.  App.    Div.    617);    mortgages   on   New 

<582;    Matter  of  Daly,   100  App.   Div.  York  real  estate    (Matter  of  Preston, 

373;    91  N.   Y.   Supp.  858;    aflf'd,   182  37   Misc.    236;    75   N.   Y.    Supp.   2?1; 

N.  Y.  524) ;  also  bonds  and  stock  of  aflf'd,  75  App.  Div.  250) ;  foreign  mort- 

domestic,  and  bonds   of  foreign,   cor-  gages  located  here   (Matter  of  Gibbs, 

porations.      (Matter   of   Whiting,   1£0  60  Misc.  645) ;    debts  due  from  resi- 

N".  Y.  27;   Matter  of  Morgan,  id.  35;  dent    debtors     (Matter    of    Horn,    39 

Matter  of  Pullman,  46  App.  Div.  574;  Misc.  133;  78  N.  Y.  Supp.  979);  money 

62  N.  Y.  Supp.  395;  Matter  of  Cooley,  loaned  to  decedent's  firm  here   (Mat- 

113    App.    Div.    388;    rev'd    on    other  ter  of  Probst,  40  Misc.  431;  82  N.  Y. 

points,  186  N.  Y.  220;   Matter  of  Pal-  Supp.  396) ;  stock  in  railroad  company 

mer,   183  N.  Y.  238;   Matter  of  Bur-  having   its   lines  in   this   and  adjoin- 

den,  47  Mise.  329.)     But  not  stocks  in  ing    states     (Matter    of    Thayer,    58 

foreign      corporations       (Matter      of  Mise.   117;   Matter  of   Cooley,  186  N. 

Bishop,   82   App.   Div.    112.   81   N.   Y.  Y.   220);    where   the  property  of  the 

Supp.   474).     But   bonds   of  domestic  nonresident   in   this    State,   does   not 

corporations    held    at    the    decedent's  exceed'  the  amount  owing  to  resident 

domicile   are  not  taxable    (Matter  of  creditors,  there  is  no  transfer  of  prop- 

Bronson,     150    N.    Y.     1),    otherwise  erty  upon  which  a  tax  can  be  imposed 

as  to  stock  of  such  corporations.  (lb.;  (Matter  of  Grosvenor,   124  App.  Div. 

Matter    of    Kennedy,    20    Misc.    531;  331;  108  K  Y.  Supp.  926). 
Matter    of    Newcomb,    71    App.    Div.        71  Matter  of  Leopold,  35  Misc.  369; 

606;     76    N.     Y.     Supp.     222;     aflf'd,  71  N.  Y.  Supp.   1032.     See  Matter  of 

172    N.    Y.    608;     Matter    of    Bush-  Romaine,    127   N.   Y.    80;    Matter    of 

nell,  73  App.  Div.  325;  77  N.  Y.  Supp.  Enston,  113  id.  182;  Matter  of  Gibbes, 

4;  aff'd,  172  N.  Y.  649.)     And  stock  of  84  App.  Div.  510;   83  N.  Y.  Supp.  53; 

a  national  bank  doing  business  in  the  aflf'd,  176  N.  Y.  565.     As  to  marshall- 

State.     (Matter  of  Gushing,  40  Misc.  ing   assets   so   as   to   reduce   tax,   see 

505;  82  N".  Y.  Supp.  795.)     See,  as  to  Matter    of    McEwan,    51    Misc.    455; 

life  insurance  policies,  ilatter  of  Ab-  Matter  of  Ramsdill,  190  N.  Y.  492. 
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dollars  was  exempt  from  the  tax."  "An  estate  valued  "  was  held 
to  mean  not  the  estate  of  the  decedent,  but  the  estate  or  interest  of 
the  legatee  or  other  taker;  therefore,  no  tax  was  imposed  upon  a 
particular  legacy  which  did  not  amount  to,  or  exceed,  that  sum  in 
value.^^  On  the  other  hand,  an  inheritance  or  a  testamentary  gift 
of  a  value  exceeding  that  sum  was  taxable  to  the  extent  of  its  whole 
value,  it  not  being  the  intention  of  the  Legislature  to  exempt  all  < 
taxable  estates  to  the  extent  of  the  sum  named,  but  merely  to  limit 
the  estates  upon  which  the  tax  should  be  imposed.''^  The  language 
of  the  later  acts  differs,  in  this  regard,  from  the  Act  of  1885, — 
the  tax  being  laid  "  upon  the  transfer  of  any  property  "  of  the 
value  of  fire  hundred  dollars  or  over,  to  persons  not  exempt,  etc. 
Moreover,  "  the  property  "  means  "  the  property  or  interest  therein 
of  the  testator,"  and  not  "  the  property  or  interest  therein  passing 
or  transferred  to  individual  legatees,"  etc.  It  is  not,  therefore, 
the  property  passing  to  an  individual  legatee  or  distributee  which 
must  be  less  than  five  hundred  dollars,  in  order  to  entitle  the  same 
to  exemption,  but  the  amount  of  all  property  passing  to  legatees 
or  distributees  of  the  unexempted  class  which  must  be  less  than 
five  hundred  dollars.^* 

§  705.    Express  exemptions  and  limitations The  tax  attaches 

only  to  transfers  of  property  "  of  the  value  of  five  hundred  dollars 
or  more"  (§  220),  no  matter  to  what  description  of  person  the 
property  passes.  Certain  classes  of  persons  are  expressly  named 
(besides  those  who  are  already  "  exempted,  by  law,  from  taxa- 
tion "),  transfers  to  whom  are  not  taxed,  or  else  the  amount  of  tax 
is  reduced  in  amount.  The  statute  provides  that  "  when  prop- 
erty, real  or  personal,  or  any  beneficial  interest  therein,  of  the 

72McVean  v.  Sheldon,  48  Hun,  163;  ment  or  delivery;  hence,  that  a  cash 

Matter  of  Miller,  5  Dem.  132;  Matter  legacy  of  $500  was  to  be  appraised  at 

of  Hopkins,  6  id.   1.  that  sum  less  a  year's  interest.     See 

T3  Matter    of    Sherwell,    125    N.   Y.  also  Matter  of  Underhill,  2  Connoly, 

376;    35  St.  Kep.  403.     In  that  case,  262;  20  N.  Y.  Supp.  134.    But  in  Mat- 

the  surrogate  had  held  that  a  legatee  ter  of  Bird   (2  Connoly,  376;    32   St. 

was  entitled  absolutely  to  an  exemp-  Rep.  899),  Ransom,  S.,  of  New  York, 

tion    of    $500     from    a    legacy    of    a  held  otherwise. 

greater  sum,  the  balance  only  being  74  Matter  of  Bliss,  6  App.  Div.  192; 
assessable  for  taxation.  (32  St.  Rep.  39  N.  Y.  Supp.  875;  Matter  of  Cos- 
1020.)  In  Matter  of  Peck  (2  Connoly,  tello,  189  N.  Y.  288;  Matter  of  Rosen- 
201;  24  Abb.  N.  C.  365),  Coffin,  S.,  of  dahl,  40  Misc.  542;  82  N.  Y.  Supp. 
Westchester,  held,  that  as  a  legacy  is  992;  Matter  of  Garland,  88  App.  Div. 
not  payable  until  the  expiration  of  a  380;  84  N.  Y.  Supp.  630;  and  further 
year,  its  "fair  market  or  cash  value"  proceedings  in  s.  c,  42  Misc.  579; 
at  testator's  death  could  not  be  said  Matter  of  McMurray,  96  App.  Div. 
to  be  Its  face  value,  but  what  it  will  128.  Compare  Matter  of  Conklin,  39 
be  worth  when  the  legatee  is  entitled  Misc.  771;  80  N.  Y.  Supp.  1124;  Mat- 
to  receive  it  and  may  compel  its  pay-  ter   of  Mock,  49  Misc.  283. 
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value  of  less  than  ten  thousand  dollars,  passes  by  any  such  transfer 
to  or  for  the  use  of  any  father,  mother,  husband,  wife,'"  child, 
brother,'^"  sister,  wife  or  widow  of  a  son"  or  the  husband  of  a 
daughter,'^^  or  any  child  or  children  adopted  as  such  in  conformity 
with  the  laws  of  this  State,  of  the  decedent,  grantor,  donor  or 
vendor,  or  to  any  child™  to  whom  any  such  decedent,  grantor, 
donor  or  vendor,  for  not  less  than  ten  years  prior  to  such  transfer 
stood  in  the  mutually  acknowledged  relation  of  a  parent,  provided, 
however,  such  relationship  began  at  or  before  the  child's  fifteenth 
birthday,  and  was  continuous  for  said  ten  years  thereafter,  and 
provided  also  that,  except  in  the  case  of  a  stepchild,^"  the  parents 
of  such  child  shall  have  been  deceased  when  such  relationship  com- 
menced, or  to  any  lineal  descendants^  of  such  decedent,  grantor, 
donor  or  vendor  born  in  lawful  wedlock,  such  transfer  of  property 
shall  not  be  taxable  under  this  article ;  if  real  or  personal  property. 


75  The  tax  is  measured  by  the  legal 
relation  which  the  legatee  bears  to  the 
testator,  and  hence  where  the  widow 
contests  the  probate  of  a  will  and 
finally  makes  a  settlement  by  which 
the  will  is  admitted  to  probate  and 
the  residuary  legatees  (nieces  and 
nephews)  transfer  their  interest  in  the 
residue  to  her,  such  residue  is  taxable 
at  the  rate  of  five  per  cent.,  and  not 
at  the  rate  of  one  per  cent.,  as  if 
it  had  been  given  to  her  by  the  will. 
(Matter  of  Cook,  187  N.  Y.  253.) 

76  In  Matter  of  Farley  (15  St.  Rep. 
727),  testatrix  bequeathed  all  her 
property  to  her  executor,  individually, 
agreeing  with  him  at  the  time  of  the 
execution  of  the  will  that  the  bequest 
should  be  in  trust  for  her  brother. 
Held,  such  trust  was  within  the  ex- 
emption of  the  statute. 

77  Since  the  amendment  of  1905  (L. 
1905,  c.  368),  the  widow  of  a  legally 
adopted  son  is  the  "  widow  of  a  son  " 
within  the  meaning  of  the  statute. 
(Matter  of  Duryea,  128  App.  Div. 
205.) 

78  A  legacy  to  a  husband  of  a 
daughter  is  not  subject  to  the  tax, 
although  the  daughter  died  before  the 
testator.  (Matter  of  Woolsey,  j9 
Abb.  N.  C.  232;  a.  c.  as  Matter  of 
McGarvey,  6  Dem.  145;  Matter  of 
Ray,  13  Misc.  480.) 

79 The  word  "child"  was,  by  L. 
1898,  c.  88,  inserted  in  place  of  the 
■word  "  person,"  doubtless  to  meet  the 
decisions  of  the  courts  that  the  ex- 
emption was   not   limited  to   illegiti- 


mate children.  (Matter  of  Beach,  154 
N.  Y.  242;  overruling  Matter  of  Hunt, 
86  Hun,  232;  Matter  of  Nichols,  91 
id.  140;  Matter  of  Stilwell,  34  N.  Y. 
Supp.  1123.) 

80  This  provision  was  undoubtedly 
inserted  to  obiviate  the  effect  of  de- 
cisions prior  to  L.  1908,  c.  310,  that  to 
enable  a  stepson  to  whom  the  de- 
cedent bore  the  mutually  acknowl- 
edged relation  of  parent  to  claim  ex- 
emption under  the  statute,  both  of 
his  own  parents  must  have  been  de- 
ceased when  such  relationship  com- 
menced. (Matter  of  Wheeler,  115  App. 
Div.  616;  Matter  of  Harder,  124  App. 
Div.  77;  Matter  of  Stebbins,  52  Misc. 
438.)  For  a  case  arising  under  the 
amendment  of  1898  (c.  88,  §  1),  see 
Matter  of  Lane,  39  Misc.  522;  80  N. 
Y.   Supp.   381. 

81  The  term  "  lineal  descendants,"  as 
used  in  the  statute,  includes  only  the 
direct  descendants  of  the  testator  or 
intestate,  and  does  not  include  the 
children  of  the  brothers  and  sisters  of 
the  deceased.  (Matter  of  Miller,  5 
Dem.  132;  aff'd,  45  Hun,  244;  Matter 
of  Smith,  5  Dem.  90.)  But  it  does 
include  the  son  of  an  adopted 
daughter,  since  the  Domestic  Rela- 
tions Law  gives  to  an  adopted  child 
the  same  legal  relation  to  the  foster 
parent  as  a  child  of  his  body,  and 
extends  to  the  heirs  and  next  of  kin 
of  the  child  by  adoption  the  same  as 
to  those  of  a  child  by  nature.  (Mat- 
ter of  Cook,  187  N.  Y.  253.) 
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or  any  beneficial  interest  therein,  so  transferred  is  of  the  value  of 
ten  thousand  dollars  or  more,  it  shall  be  taxable  under  this  article 
at  the  rate  of  one  per  centum  upon  the  clear  market  value  of  such 
property."  ^^ 

It  is  important  to  observe,  in  this  connection,  that  it  is  the 
aggregate  amount  of  property  of  the  decedent  passing  to  taxable 
persons,  which  determines  whether  the  tax  shall  be  imposed  or  not. 
Hence,  if  all  the  legacies  or  distributive  shares,  passing  to  persona 
of  that  class,  aggregate  ten  thousand  dollars  or  more,  any  one  of 
such  legacies  or  shares,  though  less  than  that  amount,  is  subject 
to  the  tax.^* 

Under  the  former  statutes,  exempting  transfers  of  personalty 
only,  it  was  the  rule  that  although  a  testamentary  disposition  of 
real  property  required  its  conversion  into  personalty,  it  would  not 
be  taxable  as  personalty.**  But  the  words  "  real  or  personal " 
property  do  not  mean  that  the  aggregate  amount  of  each  class  of 
property  is  to  be  considered  separately.  On  the  contrary,  the 
values  of  both  real  estate  and  personalty  must  be  added  together 
in  order  to  determine  whether  a  particular  bequest  is  within  the 
exemption.*^ 

§  706.  Adopted  and  quasi-adopted  children — Adopted  children 
were  not  included  in  the  exempted  class  by  the  Act  of  1885,  but 
were,  by  the  Act  of  1887;*^  the  provisions  of  which  latter  act,  in 
this  regard,  were  readopted  by  the  Acts  of  1892,  1896,  and  (with 

82  Con.  L.  1909,  c.  62,  §  221  (L.  1896,  became  vested  after  the  Act  of  1S85 
c.  908,  §  221,  as  amended  L.  1898,  c.  took  effect,  were  subject  to  the  tax, 
88;  L.  1901,  c.  458;  L.  1903,  o.  41).  notwithstanding     the    tax    was     not 

83  Matter  of  Corbett,  171  N.  Y.  516;  formally  assessed  until  after  the  Act 
Matter  of  Hoffman,  143  id.  327;  Mat-  of  1887,  with  its  enlarged  exemption, 
ter  of  Taylor,  6  Misc.  277;  Matter  of  went  into  effect.  (Matter  of  Ryan,  18 
Birdsall,  22  id.  180;  Matter  of  Fisher,  St.  Rep.  992;  3  N.  Y.  Supp.  136.) 
26  App.  Div.  133;  Matter  of  Garland,  But  by  the  Act  of  1889  (c.  479)  the 
40  Misc.  579;  82  N.  Y.  Supp.  989.  Act  of  1887   (including,  of  course,  the 

84  Matter  of  Sutton,  3  App.  Div.  exemption  clause)  was  made  appli- 
208;  aff'd,  149  N.  Y.  618;  Matter  of  cable  "to  all  estates  of  deceased  per- 
Cobb.  14  Misc.  409.  Compare  Matter  sons  where  no  assessment  of  the  tax 
of  Wheeler,  1  id.  450;  22  N.  Y.  Supp  has  been  made  to  which  such  estate 
1075;  Matter  of  Mills,  86  App.  Div.  or  estates  are  liable."  The  effect  of 
555.  A  leasehold  interest  was  personal  this  amendment  was  to  exempt  from 
property  under  the  exemption  clause,  taxation  legacies  to  adopted  children 
although  improvements  by  the  lessee  in  cases  where  testator  died '  prior  la 
are  taxable  as  realty  under  the  Tax  the  passage  of  the  Act  of  1887,  but  no 
Law.  (Matter  of  Althause,  63  App.  assessment  of  the  tax  has  been  made, 
Div.  252;  71  N.  Y.  Supp.  455;  aff'd,  and  the  order  thereon  entered,  prior 
168  N.  Y.  670.)  to  June  14,  1889.     (Matter  of  Kemeys, 

85  Matter  of  Hallock,  42  Misc.  473.  56  Hun,  117.)     See  Matter  of  Thomas, 

86  It  was  accordingly  held,  that  the  3  Misc.  388;  24  N.  Y.  Supp.  713.  Seo 
interests   of   adopted   children,   which  §  699o,  <mte. 
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certain  modifications)  the  Acts  of  1898,  1901,  and  the  present 
Tax  Law.  The  adoption  must  have  been  made  "  in  conformity 
with  the  laws  of  this  State."  This  does  not  require  the  proceed- 
ings for  adoption  to  have  been  instituted  in,  or  under  the  laws  of, 
this  State ;  hence,  where  the  adoption  was  effected  under  proceed- 
ings in  another  State,  which  substantially  conform  to  the  require- 
ments of  our  own  statute  in  that  regard,  the  person  so  adopted  is 
within  the  operation  of  the  exemption.*^ 

"  The  relation  of  a  parent/'  within  the  meaning  of  the  statute, 
may  arise  by  circumstances  surrounding  the  commencement  and 
continuance  of  such  relation;  it  was  the  intent  of  the  statute  to 
give  this  class  of  cases  the  benefit  of  its  exempting  clause.  The 
statute  does  not  suggest  the  character  of  proof,  nor  require  the 
acknowledgment  of  the  parental  relation  to  be  in  writing  or  by 
declarations  in  public,  or  to  any  person  or  persons ;  so  that,  if  the 
evidence  conclusively  shows  that  the  parties  understood  that  their 
relations  were  parental,  and  that  they  thus  lived  together  in  this 
belief,  discharging  their  duties  and  obligations  to  each  other  upon 
the  theory  that  such  relations  existed,  such  manner  of  life  is  a 
mutual  acknowledgment  of  the  relation  which  each  sustains  to  the 
other.*^  The  full  term  of  ten  years  of  such  acknowledged  rela- 
tionship must  have  been  fidly  completed,  in  order  to  secure  the 
benefit  of  the  exemption.^* 

87  Matter  of  Butler,  58  Hun,  400 ;  but  it  was  apparent  that  the  niece  was 
12  N.  Y.  Supp.  201.  Before  the  enact-  treated  in  all  respects  as  if  she  had 
ment  of  the  Domestic  Relations  Law  been  an  adopted  child;  the  legacy  was 
in  1896,  a  legacy  to  the  child  of  an  held  exempt  from  the  tax.  See  Mat- 
adopted  daughter  was  not  exempt,  ter  of  Sweetland,  47  St.  Rep.  287;  20 
(Matter  of  Bird,  2  Connoly,  376;  32  N.  Y.  Supp.  310;  Matter  of  Birdsall, 
St.  Rep.  899;  Matter  of  Moore,  90  22  Misc.  180;  49  N.  Y.  Supp.  450: 
Hun,  162;  35  N.  Y.  Supp.  782.  But  Matter  of  Capron,  30  St.  Rep.  948; 
the  contrary  is  now  the  law  (Matter  10  N.  Y.  Supp.  23;  Matter  of  Wheeler, 
of  Cook,  187  N.  Y.  253),  thus  overrul-  1  Misc.  450.  The  ease  of  Matter  of 
ing  Matter  of  Fisch,  34  Misc.  146;  69  Deutsch  (107  App.  Div.  192),  holding 
N.  Y.  Supp.  493,  which  was  decided  contrary  to  the  above,  was  decided 
on  the  authority  of  the  Bird  and  upon  the  authority  of  Matter  of 
Moore  oases,  supra.  Davis,  in  98   App.  Div.  546,  prior  to 

88  Matter  of  Davis,  184  N.  Y.  299;  its  reversal  by  the  Court  of  Appeals 
Matter   of   Spencer,    1    Connoly,    208;  in  184  N.  Y.  299. 

21  St.  Rep.  145.    In  that  case,  a  niece  89  Where   the   ten    years'   provision 

for   many  years   had   lived   with   the  had  not  been   complied  with,   as  the 

testatrix  and  had  been  supported  by  adopted   child   died   at   the   age    of   9 

her,  in  the  apparent  relation  of  parent  years,  after  living  with  the  testator 

and     adopted     child,     although     the  about  seven,  the  legacy  is  not  exempt, 

parties  were  never  addressed  by  each  (Matter  of   Gardner,  N.  Y.   Law  J., 

other  as  "mother"  and  "daughter,"  March  4,  1889.) 
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§  707.    Bishops ;  religious  and  charitable  corporations. —  "  Any 

property  devised  or  bequeathed  to  any  person  who  is  a  bishop*" 
or  to  any  religious,®^  educational,*^  charitable,  missionary,  benevo- 
lent, hospitaP^  or  infirmary  corporation,  including  corporations 
organized  exclusively  for  bible  or  tract  purposes,"  is  declared  to 
be  exempted  from,  and  not  subject  to,  the  provisions  of  the  act.®* 
Eeligious  corporations  vsrere  included  in  the  list  of  corporations 
declared  to  be  exempt  from  the  operation  of  the  collateral  inher- 
itance tax,  by  a  general  statute,  passed  in  1890;  but  before  that 
act,  only  the  building  used  for  public  worship  was  exempt  from 
public  tax;  hence  a  legacy  to  a  church  organization  was  held  not 
exempt  from  the  legacy  tax.®^  And  so,  a  bequest  of  money  to  a 
church  corporation  toward  the  building  of  a  new  church,  or  the 
renovation  of  its  present  one,  was  held  to  be  subject  to  the  tax.®^ 
But  a  bequest  to  a  Roman  Catholic  church  for  masses  to  be  read 
for  the  repose  of  the  soul  of  the  testator  is  exempt."^ 


90  Including  an  archbishop  or  cardi- 
nal archbishop  (Matter  of  Kelly,  29 
Misc.  169),  though  residing  without 
the  State.  (Matter  of  Palmer,  33 
App.  Div.  307;   affd,  158  N.  Y.  669.) 

91 A  corporation  organized  under 
L.  1844,  c.  147,  to  provide  floating 
and  other  churches  for  seamen  in  the 
city  of  New  York,  the  seats  in  which 
shall  be  free,  and  to  provide  suitable 
clergymen  to  act  as  missionaries 
therein,  is  a  religious  corporation. 
(Matter  of  Prall,  78  App.  Div.  301; 
79  N.  Y.  Supp.  971.)  As  to  the 
Young  Men's  Christian  Association, 
see  Matter  of  Watson,  171  N.  Y.  256; 
Matter  of  Fay,  37  Misc.  532;  Matter 
of  Moses,  60  Misc.  637;  as  to  the 
McAuley  Water  Street  Mission,  Mat- 
ter of  White,  118  App.  Div.  869.  _ 

92  A  corporation  which  is  organized 
for  the  purpose  of  supplying  instruc- 
tion to  those  who  are  willing  to  ac- 
cept the  facilities  or  .opportunities 
offered  is  organized  for  an  educational 
purpose,  and  it  is  not  necessary  that 
it  should  have  a  regular  corps  of 
teachers  with  regular  classes  of  stu- 
dents. (Matter  of  Mergentinie,  120 
App.  Div.  367;  aff'd,  195  N.  Y.  66.) 
See  Matter  of  Francis,  121  App.  Div. 
129;  105  N".  Y.  Supp.  643;  aff'd,  189 
N.  Y.  554. 

93  Matter  of  Higgins,  55  Misc.  175. 
9*  Cons.  L.  1909,  c.  62,  §  221  (L.  1896, 

c.  908,  §  221,  as  amended  L.  1901,  c. 
458). 


85  Matter  of  Kennedy,  N.  Y.  Law  J., 
April  25,  1890. 

96  Matter  of  Van  Kleeck,  121  N.  Y. 
701;  31  St.  Rep.  896.  L.  1890,  c.  398, 
exempting  legacies  to  religious  cor- 
porations from  taxation,  is  prospec- 
tive in  its  operation,  and  does  not  re- 
lieve from  payment  of  a  tax  which 
became  due  and  payable  before  its 
passage.  (lb.)  In  Matter  of  Murphy 
(N.  Y.  Law  J.,  June  22,  1893),  it  ap"- 
peared  by  the  will,  in  connection  with 
the  proof  furnished  by  the  executors 
as  to  the  understanding  between  the 
executors  and  the  testator,  which  was 
the  consideration  Influencing  deceased 
to  make  the  bequest  in  the  absolute 
form  in  which  it  appears,  a  valid 
parol  trust  was  created,  enforceable 
in  equity  in  favor  of  the  various  re- 
ligious corporations  which  were  to 
share  in  the  proportions  specified. 
Held,  that  these  corporations  were  ex- 
empt under  the  Act  of  1892,  citing 
Lvnch  v.  Loretta,  4  Dem.  318;  Wil- 
letts  V.  Willetts,  35  Hun,  405;  Mat- 
ter of  O'Hara,  95  N.  Y.  413;  Matter 
of  Farley,  15  St.  Rep.  727;  Matter  of 
Havens,  17  id.  837. 

97  Matter  of  Didion,  54  Misc.  201. 
Compare  Matter  of  McAvoy,  112  App. 
Div.  377;  98  N.  Y.  Supp.  437;  Matter 
of  Black,  1  Connoly,  477;  24  St.  Rep. 
341.  But  a  direction  to  executors  to 
pay  and  expend  certain  sums  from 
time  to  time  in  their  discretion  for  the 
expense  of  Roman  Catholic  masses  for 
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§  708.  Scientific,  historical  and  literary  institutions —  The  stat- 
ute also  exempts  from  taxation  personal  property,  other  than 
money  or  securities,  bequeathed  to  a  corporation  or  association 
organized  exclusively  for  the  moral  or  mental  improvement  of  men 
or  women  or  for  scientific,  literary,  library,®*  patriotic,  cemetery 
or  historical  purposes,  or  for  the  enforcement  of  laws  relating  to 
children®^  or  animals,  or  for  two  or  more  of  such  purposes,  and 
used  exclusively  for  carrying  out  one  or  more  of  such  purposes. 
But  no  such  corporation  or  association  shall  be  entitled  to  such 
exemption  if  any  officer,  member,  or  employee  thereof  shall  receive 
or  may  be  lawfully  entitled  to  receive  any  pecuniary  profit  from 
the  operations  thereof,  except  reasonable  compensation  for  services 
in  effecting  one  or  more  of  such  purposes,  or  as  proper  bene- 
ficiaries of  its  strictly  charitable  purposes ;  or,  if  the  organization 
thereof  for  any  such  avowed  purpose  be  a  guise  or  pretense  for 
directly  or  indirectly  making  any  other  pecuniary  profit  for  such 
corporation  or  association  or  for  any  of  its  members  or  employees, 
or  if  it  be  not  in  good  faith  organized  or  conducted  exclusively  for 
one  or  more  of  such  purposes.-^  This  exemption  only  applies  to  I 
the  property  of  domestic,  not  to  that  of  foreign,  corporations.^ 

the  repose  of  the  soul  of  the  testa-  home  for  the  aged;  such  estate  to  be 
trix  and  her  parents  is  a  gift  to  tlie  held  by  the  trustees  until  the  tor- 
executors  for  a  religious  use  upon  a,  mination  of  two  lives  in  being,  when 
valid  and  effectual  trust  and  taxable  they  were  to  execute  the  trust.  Held, 
at  the  rate  of  five  per  cent.  (Matter  that  such  residuary  estate  actually  in 
of  Eppig,  63  Misc.  613.)  Although  the  the  hands  of  the  trustees  was,  under 
amendment  of  1905  (c.  368)  trans-  L.  1893,  c.  701,  regulating  gifts  for 
ferred  educational  institutions  to  the  charitable  purposes,  to  be  considered 
class  exempt  from  a  transfer  tax  on  as  if  in  the  possession  of  a  corpora- 
all  kinds  of  property,  and  retained  tion  already  formed  under  the  will, 
library  associations  among  those  or  in  the  control  of  the  Supreme 
liable  to  taxation  on  bequests  of  Court,  for  the  purpose  of  carrying  out 
money  or  securities,  it  was  intended  testator's  charitable  scheme,  and, 
that  library  corporations  should  be  therefore,  exempt  at  the  time  of  tes- 
subject  to  a  transfer  tax  on  such  be-  tator's  death.  {Matter  of  Graves,  171 
quests  although  they  may  be  educa-  N.  Y.  40.)  Compare  Matter  of  Cheae- 
tional  in  their  nature.  (Matter  of  brough,  34  Misc.  365. 
Francis,  121  App.  Div.  129;  105  N.  Y.  2  Matter  of  Smith,  77  Hun,  134; 
iSupp.  643;  aflf'd,  189  N.  Y.  554.)  Matter  of  Taylor,  80  id.  589;  Matter 

98  Matter  of  Higgins,  55  Misc.  175.  of  Balleis,  144  N.  Y.  132;   Matter  of 

99  Matter  of  Moses,   60   Misc.   637;  Tayerweather,  62  St.  Rep.  74;  Matter 
Matter  of  Higgins,  55  Misc.  175.  of   Wolfe,    23   Misc.    439;    Matter   of 

iCons.  L.  1909,  c.  62,  §  221  (L.  1896,  Fay,  62  Misc.  154;   Matter  of  Prime, 

c.  908,  §  221,  as  amended  L.  1901,  c.  136  N.  Y.   347.     It  was  further  hold, 

458,  and  later  acts).     The  corporat'on  in  that   case,   that   the  provisions  of 

need  not  actually  be  in  existence  at  L.  1887,  c.  376,  enabling  a  designated 

the    death    of    the    testator.      Thus,  foreign  corporation  to  take  and  hold 

where  testator  gave  his  residuary  es-  property  In  this  State,  did  not  entitle 

tate   to   trustees    for   the   purpose   of  it  to  such  exemption, 
founding,  erecting,  and  maintaining  a 

42 
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The  charter,  or  general  statute,  under  which  an  exemption  from 
taxation  is  claimed,  must  be  a  charter  granted  by,  or  a  law  in 
operation  in,  this  State.  It  is  no  ground  for  exempting  a  foreign 
corporation  that  it  is  exempt  from  taxation  by  the  laws  of  the 
State  of  its  OTigin.* 

§  709.  Property  "  exempt  by  law."—  The  Acts  of  1885  and  188Y 
exempted  from  their  operation  "  the  soeaeties,  corporations  and 
institutions  now  exempted  by  law  from  taxation ;"  the  Act  of  1896 
laid  the  tax,  as  does  the  present  Tax  Law,  on  all  transfers  "  to  per- 
sons or  corporations  not  exempt  by  law  from  taxation  on  real  or 
personal  property"  (§  220).  "Exempt  by  law"  means  exempt 
by  some  general  statute  applicable  to  specified  classes  of  persons 
or  corporations  whose  property  is  declared  to  be  exempt  from 
taxation,*  or  by  some  special  statute  which  exempts  a  particular 
person  or  corporation  therein  mentioned.  Such  a  general  statute 
was  the  Tax  Law  of  1896^  which  exempted  certain  property  from 
taxation.  Previous  to  1900,  that  statute  was  applicable  to  cases 
of  taxable  transfers  f  but  in  that  year  an  act  was  passed  by  which 
it  was  provided  that  the  exemptions  enumerated  in  the  Tax  Law 
should  not  apply.'^      That  statute,  however,  was  not  retroactive,* 

3  Catlin  V.  Trinity  College,  49  Hun,  city  of  New  York,  "  unless  the  same 
278;  22  Abb.  N.  C.  28;  aff'd,  113  N.  shall  be  exclusively  used  for  such  pur- 
Y.  133.  See  Catlin  v.  St.  Paul's  M.  E.  poses  and  exclusively  the  propei-ty  of 
Church,  17  St.  Rep.  707;  Matter  of  a  religious  society."  (L.  1882,  c.  410, 
McCoskey,  id.  829;  6  Dem.  438;  Mat-  §  827.)  See  Young  Men's  Christian 
ter  of  Tuigg,  15  N.  Y.  Supp.  548.  Assn.  v.  Mayor,  etc.,  of  New  York,  113 

4  See  Matter  of  Garland  (88  App.  N.  Y.  189.  As  to  schoolhouses,  see 
Div.  380;  84  N.  Y.  Supp.  630),  as  to  Church  of  St.  Monica  v.  Mayor,  etc., 
meaning  of  the  words  "  exempt  by  119  id.  91.  For  institutions  in  New 
law  ".  York  city  exempt  from  taxation,  see 

5L.   1896,  0.  908,   §  4,  subd.  7,   re-  L.   1882,   c.   410,   §§   824,  827.     As   to 

pealing  1  R.  S.  388,  §  4;  L.  1866,  c.  the   exemption   of   real   and   personal 

136;  L.  1883,  e.  397;  L.  1884,  e.  537;  property  of  public  libraries  under  the 

L.  1892,  c.  713.    The  exemption  in  the  Revised  Statutes,  see  Matter  of  Lenox, 

Act  of  1887,  of  bequests  to  "the  so-  31  St.  Rep.  959;  9  N.  Y.   Supp.  895; 

cieties,  corporations,  and   institutions  American     Geographical     Society     v. 

now  exempted  by  law  from  taxation  "  Commissioners,     etc.,     11     Hun,     505. 

did  not  apply  to  bequests  to  municipal  Under  the  original   statute,  churches 

corporations.      (Matter    of    Hamilton,  and  colleges  were  not  included  within 

148  N.  Y.  310.)     But  a  bequest  to  a  the    term    "incorporated   companies." 

city  of  a  sum  of  money  to  be  used  for  (Catlin  v.  Trinity  College,  113  N.  Y. 

the  construction  of  a  library  building  133;   Young  Men's  Christian  Assn.  v. 

to  be  open  to  the  public,  is  exempt  Mayor,    etc.,    of    New    York,    supra: 

from   the   transfer   tax.      (Matter    of  Matter  of  Vanderbilt,  10  N.  Y.  Supp. 

Thrall,  157  N.  Y.  46.)     The  provision  239.) 

of    the    Revised    Statutes    exempting  6  Matter  of  Kimberly,  27  App.  Div. 

buildings    erected    for    the   use    of    a  470;  50  N.  Y.  Supp.  586. 

college  or  other  seminary  of  learning,  7  L.   1900,  c.  382 ;   now  incorporated 

churches,     schoolhouses,     courthouses,  in  Cons.  L.  1909,  c.  62,  §  244. 

jails,  etc.,  was  not  applicable   in  the  8  Matter  of  Graves,   171  N.   Y.   40; 
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so  that  transfers  of  property  to  those  persons  and  corporations 
formerly  exempt,  and  which  vested  prior  to  the  Act  of  1900,  are 
not  subject  to  the  tax;®  and,  per  contra,  transfers  which  took 
effect  after  the  act  are  not  exempt.^"  Another  statute  of  general 
application  exempts  the  cemetery  lands  and  property  of  duly 
organized  cemetery  associations  from  public  tax  so  long  as  the 
same  shall  be  dedicated  to  the  purposes  of  a  cemetery.  ^^ 

§  710,  Application  of  the  statute. —  The  exemptions  granted  to 
almshouses  and  the  like,  and  to  the  personal  property  of  incorpo- 
rated companies  not  liable  to  taxation  ujDon  capital,  are  those 
which  have  been  most  frequently  claimed  by  corporations  sought 
to  be  charged  with  the  tax.  To  entitle  a  corporation  to  im- 
munity, if  exempt  at  all,  it  is  not  necessary  that  its  own  charter 
or  act  of  incorporation  should  expressly  exempt  it ;  it  is  enough  if 
it  belongs  to  the  class  of  institutions  declared  exempt  by  the  general 
statute.^^  It  ought  to  be  noted  that  the  exemption  clause  of  the 
Act  of  1892  differed  from  that  of  the  former  acts  in  this,  that  by 
the  latter  act,  a  person  or  corporation  claiming  to  be  "  exempt  by 
law  "  miist  have  been  exempt  from  taxation  "  on  hoth  real  and 
personal  property."  It  M'as  held,  under  the  Act  of  1887,  that  it 
was  not  necessary   that  the   corporation   should   enjoy   complete 

Matter  of  Vanderbilt,  68  App.  Div.  27;  inheritance  tax,  although  there  is  no 

74  N.  Y.   Supp.  450;   modif.  in  other  special    exemption    from    taxation    in 

respects,  172  N.  Y.  69.  its  charter.     (Matter  of  Herr,  55  Hun, 

0  Matter  of  Vanderhilt,  supra;  Mat-  167;  7  N.  Y.  Supp.  852.)     But  a  cor- 

ter  of  Graves,  supra.  poration   which   does   not   fall   within 

10  Matter  of  Huntington,  168  N.  Y.  any  of  the  general  clauses  of  exemp- 

399;   Matter  of  Howell,  34  Misc.  40;  tion  specified  in  the  general  statutes, 

69  N.  Y.  Supp.  505;  Matter  of  Grouse,  and  which  is  not  exempt  by  the  act 

34   Misc.   670;    70   N".   Y.    Supp.    731;  under  which  it  was  created,  is  liable 

Matter  of  Watson,   171  N.  Y.  256.  to     the     collateral     inheritance     tax 

11 L.  1847,  c.  133,  §  10,  as  amended  under  the  Act  of  1885.  (Matter  of 
L.  1877,  c.  31;  L.  1904,  c.  237;  L.  1908,  Board  of  Foreign  Missions,  58  Hun, 
e.  404;  Cons.  L.  1909,  c.  52,  §  450.  116;  11  N.  Y.  Supp.  310.)  As,  by 
Hence  a  legacy  to  such  a  cemetery  L.  1884,  c.  65,  the  trustees  of  Colum- 
association  was  held  exempt  from  the  bia  College  were  "  authorized  and  em- 
collateral  inheritance  tax  of  1887.  powered  to  take  by  purchase,  gift, 
(Matter  of  Dewey,  N.  Y.  Law  J.,  grant,  devise,  or  any  other  manner, 
Oct.  21,  1889.)  and   to   hold    any   real    estate   which, 

12  Matter    of    Miller,    5    Dem.    132;  when   acquired,  shall   be  used  for,  or 

Matter  of  Hunter,  22  Abb.  N.  C.  24;  the  income  thereof  shall  be  applied  to. 

Matter  of  Kavanagh,   5   N.   Y.   Supp.  the  proper  conduct  and  support  of  the 

676;    Ma/tter   of   Curtiss,    1    Connoly,  several  departments  of  education  here- 

471;  7  N.  Y.  Supp.  207.     See  Colored  tofore  established,  or  hereafter  to  be 

Orphans  v.  Mayor,  etc.,  104  N.  Y.  581  ;  established,  by  such  trustees," — Held, 

Matter  of  Forrester,  35  St.  Rep.  776;  that  a  bequest  to  that  institution  was 

12  N.  Y.  Supp.  774.     Hence,  a  legacy  not   subject  to   the  tax.      (Matter  of 

to  a  society  which  conducts  an  insti-  Da   Costa,   N.  Y.   Law   J.,  March   12, 

tution,   which   is   exempt    as   being   a  1891.) 
house  of  industry,  is  exempt  from  the 
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immunity  from  taxation;  hence,  a  corporation  whose  charter 
exempted  it  from  taxation,  on  its  personal  property  only,  was 
exempt  from  the  collateral  inheritance  tax,^^  and  this  distinction 
is  recognized  in  the  present  statute. 

§  711.  The  almshouse  exemption. — A  great  variety  of  institu- 
tions have  claimed  and  been  allowed  exemption,  as  coming  within 
the  meaning  of  an  almshouse,  as  that  word  was  used  in  the  original 
statute, —  such  as  institutions  for  the  blind,"  homes  for  the  aged 
and  indigent, ^^  for  consumptives,^*  and  incurables, ^^  and  hos- 
pitals,^* orphan  asylums,  children's  aid  societies,^®  etc.  In  every 
case  in  which  the  exemption  was  granted  to  an  institution  of  this 
character,  it  was  placed,  by  the  lowel*  courts,  on  the  distinct  ground 
that  the  institution  in  question  did  not,  under  any  circumstances, 
exact  or  receive  any  fee  or  gratuity,  from  patients,  inmates,  or 
other  recipients  of  its  charity;  and  wherever  the  exemption  was 
denied,  it  was  on  the  ground  that  the  institution  required  pay  for 
the  benefits  conferred.      This  question  came  before  the  Court  of 

13  Matter  of  Vassar,  127  N.  Y.  1;  959;  9  N.  Y.  Supp.  895;  Matter  of 
37  St.  Rep.  239.  In  Matter  of  Keech,  32  St.  Rep.  227;  Matter  of 
Forrester  (35  St.  Rep.  776;   12  N.  Y.    Vassar,   127   N.   Y.   1. 

Supp.  774),  decided  in  1890,  an  amend-  16 Matter  of  Herr,  32  St.  Rep.  724; 

ment  to  the  charter  of  a  church  home,  10  N.   Y.   Supp.   680. 

a  pure  charity,  exempted  it  from  tax-  IT  Matter  of  Neale,  32  St.  Eep.  910; 

ation  on  its  real  estate.    Held,  that  as  10  N.  Y.  Supp.  713. 

this   excluded   the    personal    property  is  Matter  of  Vassar,  supra;  Matter 

from  exemption,  a  bequest  to  it  was  of   Chittenden,   N.    Y.   Law   J.,   June 

not    exempt    from    the    collateral    in-  5,    1890    [de   Brooklyn   Eye   and   Ear 

heritanoe  tax  under  the  Act  of  1887.  Hospital] ;     Matter     of     Higgins,     55 

"  If  the  case  stood  upon  the  Revised  Misc.   175. 

Statutes  alone,  there  would  be  little  19  Matter  of  Chittendon,  supra;  \_de 

difficulty  in  sustaining  the  appellant's  ChildTen's  Aid  Soc.   of  Brooklyn  and 

position    [of   exemption] .     But  under  Orphan  Asylum  of  Brooklyn] ;  Matter 

its  act  of  incorporation,  the  appellant  of  Quin,  N.  Y.  Law  J.,  July  24,  1889. 

is  only  exempted  from  taxation  on  its  A      "  mutual      benefit      association," 

real  estate.  We  think  that  this  special  whose    constitution   provided   for   the 

statute,  prescribing,  as  it  did,  a  rule  admission   of   members   under   a   cer- 

for  this  particular  corporation,  takes  tain  age,  what  assessments  should  be 

the  case  out  of  the  operation  of  the  paid  to  entitle  to  memberhip,  and  for 

general    exemption    contained    in   the  what    cause    membership    should    be 

Revised  Statutes.     *     *     *    Consider-  forfeited,   the   object   of   the   assoeia- 

ing  the  existence  of  the  general  law,  tion   being   to   give    aid   to   the    sick 

which  was  before  the  Legislature  when  and  disabled,   and  provisions   for  the 

the  Act  of  1887  was  passed,  the  in-  families  of  the  deceased  members,  is 

sertion,  in  the  latter  act,  of  the  ex-  not   one   of   the    societies    or   institu- 

emption  of  real  estate,  was  idle  unless  tions    contemplated    by    the    statute, 

intended  as  a  special  rule   applicable  (Matter    of    Jones,    1    Connoly,    125; 

in    future   to   this   corporation"    (per  22   Abb.  N.   C.   50.)      See   Matter   of 

Barrett,  J.).    See  Excelsior  Petroleum  Hunter,   11    St.   Rep.   704;    s.   c,   suJi 

Co.  v.  Lacey,  63  N.  Y.  42iB.  mom.    Church    Charity    v.    People,    6 

14  Matter  of  Underbill,  2  Connoly,  Dem.  154;  Matter  of  Higgins,  55 
262;    20  N.   Y.   Supp.   134.  Misc.   175. 

15  Matter    of    Lenox,    31    St.    Rep. 
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Appeals  in  the  case  of  a  home  for  aged  and  infirm  men,  which 
was  founded,  incorporated,  and  maintained  by  charity,  and  pos- 
sessed no  element  of  private  or  corporate  gain,  and  whatever 
income  it  had  was  devoted  exclusively  to  that  charity.  Its  by-laws 
contained  a  provision  requiring  those  becoming  inmates,  or  some 
one  in  their  behalf,  to  pay  a  designated  sum  upon  their  admission, 
and  requiring  them,  if  they  had  any  property,  to  transfer  the  same 
by  suitable  methods  to  the  home.  It  was  held  that,  being  char- 
tered for  purely  charitable  purposes,  and  supported  and  main- 
tained by  charitable  contributions,  the  institution  was  none  the 
less  an  almshouse,  within  the  meaning  of  the  statute,  because  of 
the  foregoing  provision  of  its  by-laws.^"  The  present  statute  con- 
forms to  that  view. 

§  712.  "  Beneficial  interest  "  of  legatee —  A  bequest  in  which 
the  legatee  has  no  beneficial  interest,  such  as  a  bequest,  in  trust  or 
otherwise,  to  pay  testator's  debts  or  funeral  expenses,  or  to  apply 
the  income  of  a  certain  sum  to  the  maintenance  of  a  burial  plot, 
is  not  taxable  as  being  "  to  or  for  the  use  "  of  any  one,  within 
the  meaning  of  the  former  statute ;  nor,  it  is  thought,  is  it  "  any 
interest "  in  the  property  transferred,  within  the  meaning  of  the 
statute.^^  A  bequest  of  a  specified  sum  to  the  executor  in  trust, 
"  to  expend  the  same  for  masses  for  the  repose  of  the  soul "  of 
testator,  naming  the  person  who  was  desired  should  celebrate  the 
masses,  being  a  valid  legacy,  and  being  given  in  a  clause  of  the 
will  separate  from  that  in  which  the  funeral  expenses  were  pro- 

20  Matter  of  Vassar,  supra;  over-  of  Edson,  38  App.  Div.  19;  aff'd,  159 
ruling  Matter  of  Keech,  supra;  Mat-  N.  Y.  568.)  In  Matter  of  Daniel! 
ter  of  Lenox,  supra;  and  Matter  of  (40  Misc.  329;  81  N.  Y.  Supp.  1033), 
Vanderbilt,  10  N.  Y.  Supp.  239.  See  a  husband  agreed,  in  consideration  of 
People  V.  Purdy,  58  Hun,  386;  34  St.  a  release  by  his  wife  of  all  rights 
Rep.  893;  aflf'd,  126  N.  Y.  679.  See  against  him  or  in  his  estate,  to  pay, 
§  708,  ante.  through  a  trustee,  a  life  annuity  to 

21  Hence,  a  bequest  of  the  income  of  her,  with  an  option  in  her  of  demand- 
a  certain  sum  to  be  applied  to  the  ing  on  his  death,  a  gross  sum  from 
maintenance  of  a  burial  plot  is  ex-  his  estate,  calculated  upon  her  ex- 
empt. (Estate  of  Vinot,  7  N".  Y.  pectancy  of  life  at  his  death,  sufficient 
Supp.  517;  26  St.  Rep.  610.)  But  to  discharge  prospective  payments  of 
where,  by  the  terms  of  the  will,  the  annuity.  By  his  will  he  created  a 
executor  takes  one-third  of  the  es-  trust  in  his  executors  to  continue  the 
tate  absolutely,  he  is  not  relieved  annuity  in  case  she  refused  the  gross 
from  the  inheritance  tax  by  the  fact  sura.  Held,  that  such  devise  was  not 
that,  in  an  action  to  construe  the  taxable  to  her,  as  to  the  corpus,  as 
will,  he  is  held  to  take  his  legacy  im-  the  will  transferred  nothing  to  her, 
pressed  with  a  trust  in  favor  of  and  she  received  no  benefit  there- 
another,  as  a  result  of  extrinsic  evi-  under. 

dence     therein    introduced.       (Matter 
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vided  for,  was  held  to  be  subject  to  the  tax.^^  It  has  been  held 
under  the  former  statute  that  a  legacy  to  a  creditor  of  so  much 
as  he  may  prove  due  him  is  not  subject  to  the  tax;  for  although 
in  form  a  legacy,  it  is  nothing  more  than  a  direction  to  pay  just 
debts,^^  and  that  a  legacy  for  services  either  already  performed,^* 
or  to  be  performed,  after  testator's  death,  confers  no  beneficial 
interest  and  is  not  taxable.  But  under  the  present  statute,  at 
least,  such  a  bequest  which  is  accepted  by  the  legatee  is  subject  to 
the  tax.^^  If  the  beneficiary  desires  to  escape  payment  of  the 
penalty,  he  must  establish  his  debt  and  let  the  legacy  fall  into  the 
residuary  estate.^®  A  legacy  of  a  debt  is,  of  course,  taxable.^^ 
The  proceeds  of  a  policy  of  insurance  on  the  life  of  a  decedent, 
made  payable  to  him  or  to  his  personal  representatives,  are  subject 
to  the  tax  f^  but  it  may  well  be  doubted  if  the  proceeds  of  a  policy, 
collected  by  the  beneficiary  therein  named,  are  subject  to  the  tax, 
as  being  any  part  of  the  estate  of  the  person  whose  life  was 
insured.^^ 

§  713.  Bequests  to  executors,  etc —  In  harmony  with  the  fore- 
going principle,  the  statute  exempts  a  devise  and  bequest  to  an 
executor  or  trustee  in  lieu  of,  or  to  -an  amount  not  exceeding,  his 
commissions;  otherwise,  to  the  extent  that  such  a  bequest  exceeds 
the  amount  of  the  statutory  commissions ;  i.  e.,  "  the  excess  in 
value  of  the  property  so  bequeathed  or  devised,  above  the  amount 

22  Matter  of  Black,  1  Connoly,  477;  28  Matter  of  Doty,  7  Misc,  193;  27 
24  St.  Eep.  341;  Matter  of  McAvoy,    N.    Y.    Supp.    653. 

112  App.  Div.  377;  98  N.  Y.  Supp.  2T  Matter  of  Wood,  40  Misc.  155; 
437;  Matter  of  Eppig,  63  Misc.  613.  81  N.  Y.  Supp.  511;  Morgan  v.  War- 
Compare  Matter  of  Didiou,  54  Misc.  ner,  45  App.  Dec.  424;  aff'd,  162  N. 
201.  Y.  612. 

23  Matter  of  Rogers,  30  St.  Rep.  28  Matter  of  Knoedler,  68  Hun,  150; 
943;    10  N.   Y.   Supp.   22;    Matter   of  afif'd,  140  N.  Y.  377. 

Underbill,  2  Connoly,  262.  29  See   §   536,   ante.     The  fact  that 

24  Matter  of  Reilly,  N.  Y.  Surr.  Ct.  the  will  mentions  moneys  as  depos  ■ 
Decis.  1890,  p.  416;  Matter  of  Rich-  ited  in  trust  for  certain  beneficiaries, 
ardson,  N.  Y.  Law  J.,  March  9,  1893.  does  not  make  them  part  of  the  es- 
See  Matter  of  Hulse,  39  St.  Rep.  408;  tate  to  be  administered.  (Matter  of 
Matter  of  Meyer,  N.  Y.  Law  J.,  March  Walker,  45  St.  Rep.  21;  17  N.  Y'. 
26,  1891.         '  Supp.    666.)       The    amount    received 

25  Matter  of  Gould,  156  N.  Y.  423.  from  the  gratuity  fund  of  the  prod- 
It  matters  not  what  the  motive  of  a  uce  exchange  is  not  assets  of  the 
transfer  by  will  may  be,  whether  to  estate,  since  _  it  belongs  to  the  bene- 
pay  a  debt,  discharge  some  moral  ob-  ficiaries  specified  in  the  by-laws  of 
ligation,  or  to  benefit  a  relative  for  the  exchange,  and  is  properly  ex- 
whom  the  testator  entertains  a  strong  eluded  by  the  appraisers.  (Matter  of 
affection,  if  the  devise  or  bequest  be  Fay,  25  Misc.  468;  55  N.  Y.  Supp. 
accepted  by  the  beneficiary,  the  trajis-  749.) 

fer  is  made  by  will  and  the  statute 
imposes  a  tax.  (lb.)  See  Matter  of 
Eaiton,  55  Misc.  472. 
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of  commissions  or  allowances  prescribed  by  law  in  similar  cases," 
is  taxable,  under  the  statute.^'*  Where  a  bequest  is  made  to  per- 
sons named  as  executors,  but  the  will  directs  that  they  shall  receive 
no  compensation,  the  statutory  exemption  does  not  apply.^'  The 
amount  of  the  executor's  "  commissions  or  allowances,"  being  fixed 
by  law,  there  is  no  occasion  for  the  surrogate  to  fix  them,  or  to 
determine  any  "  reasonable  compensation "  to  be  made  to  the 
executor,  as  he  was  required  to  do  under  the  former  act.^^ 

§  714.  Representative  and  beneficiaries  personally  liable  for  tax. 
—  So  far  as  the  act  imposes  a  tax  in  personam,  it  was,  under  the 
earlier  statutes,  imposed  on  the  executor,  administrator,  or  trustee, 
and  not  on  the  heir,  legatee,  or  cestui  que  trust.  But,  under  the 
Transfer  Tax  Act,  the  tax  was  declared  to  be  a  lien  upon  the  prop- 
erty transferred,  until  paid,^^  and  the  person  to  whom  the  property 
is  transferred^*  and  the  executor,  administrator,  or  trustee  of  the 
estate  are  personally  liable  for  it  until  its  payment.^^  The  repre- 
sentative is  not  "  entitled  to  a  final  accounting  of  an  estate  in 
settlement  of  which  a  tax  is  due  under  the  provisions  of  this  article 
unless  he  shall  produce  a  receipt  so   sealed  and  countersigned 

30  Cons.  L.  1909,  c.  62,  §  226  (L.  to  commissions,  and  in  satisfaction  of 
1896,  c.  908,  §  227);  Matter  of  Gihon,  services  rendered  dtiring  my  lifetime." 
169  N.  Y.  443;  Matter  of  Huber,  88  33  See  Kitching  v.  Shear,  26  Misf. 
App.  Div.   458;   83   N.   Y.   Supp.   769.,  436. 

31  Matter  of  Vanderbilt,  68  App.  34  But  the  transferee  of  the  prop- 
Div.  27;  74  N.  Y.  Supp.  450;  modif.  erty  is  not  personally  liable  beyond 
on  other  points,  172  N.  Y.  69.  the   amount    coming   into   his    hands. 

32  By  L.  1887,  c.  713,  §  3,  it  was  (Matter  of  Bushnell,  73  App.  Div. 
provided  that  any  bequest  or  de-  325;  77  N.  Y.  Supp.  4;  aflf'd,  172  N.  Y. 
vise,  over  and  above  wnat  would  be  649.) 

a  reasonable  compensation,  left  to  an  35  The  personal  liability  imposed  is 
executor  in  lieu  of  his  commissions  or  in  the  nature  of  a,  penalty.  (Matter 
allowances,  was  taxable,  and  such  of  Strang,  117  App.  Div.  769.)  The 
reasonable  compensation  was  to  be  executor  is  not  excused  from  payment 
determined  by  the  surrogate.  As  it  of  the  tax  because  the  whole  estate 
would'  be  impossible  to  determine  the  has  been  distributed.  (Matter  of 
reasonable  compensation,  until  the  Hackett,  14  Misc.  282.)  Where  a  non- 
services  had  been  rendered,  the  sur-  resident  of  this  State  dies  intestate 
rogate,  in  Matter  of  Havens  (N.  Y.  leaving  assets  both  in  the  place  of 
Law  J.,  Aug.  1,  1890),  postponed  con  his  domicile  and  in  this  State  and  his 
sidering  the  question  until  an  ac-  next  of  Icin  consists  of  a  brother  and 
counting  was  had.  In  Matter  of  Un-  certain  nephews  and  nieces,  his  ad- 
derhill  (2  Connoly,  262;  20  N.  Y.  ministrator  cannot,  by  electing  to  ap- 
Supp.  134),  it  was  held,  that  a,  be-  ply  all  of  the  portion  of  the  estate 
quest  to  an  executor  of  a  certain  sum  within  our  jurisdiction  to  the  pay- 
"  over  and  above  his  legal  commis-  ment  of  "the  brother's  distributive 
sions  and  expenses,"  was  not  within  share,  avoid  the  payment  of  a  trans- 
the  purview  of  this  provision  of  the  fer  tax  upon  that  part  thereof  to 
Act  of  1887.  See  Matter  of  Sidell  which  the  nephews  and  nieces  would 
(N.  Y.  Law  J.,  March  10,  1893),  where  have  been  entitled.  (Matter  of 
the  entire  residuary  estate  was  given  Ramsdill,  190  N.  Y.  492.) 
"  as    extra   compensation    in   addition 
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[by  the  comptroller],  or  a  certified  copy  thereof  "  (§  236).  It  is 
obviously  the  interest  of  the  representative  to  have  the  extent  of 
his  personal  liability  determined  by  the  surrogate  at  the  earliest 
date  possible,  and  to  this  end  he  may,  in  case  of  doubt,  apply  at 
any  time  after  grant  of  his  letters  for  the  appointment  of  an 
appraiser.  The  surrogate  has  no  jurisdiction  to  entertain  another 
and  different  proceeding  instituted  by  the  representative  for  the 
determination  of  the  question  whether  the  estate  or  any  interest 
in  it  is  subject  to  the  operation  of  the  statute.^®  The  application 
may  be  made  with  the  sole  view  of  procuring  an  adjudication  as 
to  the  liability  of  the  estate  or  any  part  of  it  to  taxation  under  the 
statute,  upon  a  petition  setting  forth  the  facts  on  which  a  claim  to 
exemption  or  otherwise  is  based.  The  court  will,  if  thought  neces- 
sary or  desirable,  appoint  an  appraiser  to  notify  the  persons  inter- 
ested, and  to  take  such  further  or  additional  evidence  as  may  be 
offered  and  report  to  the  court. ^^  It  is  usual  for  the  court  to 
require  notice  of  such  an  application  by  the  representative  to  be 
given  to  the  county  treasurer  or  comptroller,  though  the  giving 
of  such  notice  is  not  essential  to  the  right  of  the  court  to  pass  upon 
the  questions  presented.^^  A  report  of  an  appraiser,  finding  that 
certain  legacies  are  the  only  ones  taxable,  and  confirmed  by  the 
surrogate,  will  protect  the  executor  from  a  claim  for  the  amount 
of  the  taxes  upon  other  legacies  not  included  in  the  assessment.^® 
As  the  surrogate  is  at  once  invested  with  the  office  and  functions 
of  an  assessor  for  the  State,  with  authority  to  determine  the  ques- 
tion whether  the  property  of  the  decedent  was  subject  to  taxation 
under  the  act,  his  determination  thereon  is  final  and  conclusive  in 
any  subsequent  proceedings,*"  except  upon  an  application  for  a 

36  Matter  of  Farley,  15  St.  Rep.  727.  to  give  the  surrogate  jurisdiction,  it 

37  Matter  of  Cohu,  N.  Y.  Law  J .,  is  not  essential  that  the  proceedings 
April  13,  1893.  should  be  initiated  by  the  district  at- 

38  Matter  of  Wolfe,  137  N.  Y.  205.  torney,  at  the  instance  of  the  treas- 
"  Where  it  is  sought  to  procure  an  urer  or  comptroller  for  the  enforcement 
adjudication  that  property  passing  by  and  collection  of  the  tax  as  authorized 
the  will  of  a  decedent  is  not  liable  to  by  the  act;  nor  is  it  necessary  that 
the  transfer  tax,  a  proceeding  must  be  the  treasurer  or  comptroller  should 
instituted  by  petition  and  the  persons  have  notice.  Where,  therefore,  in  pro- 
interested  must  be  made  parties.  8o  ceedings  instituted  by  the  district  at- 
far  as  the  application  relates  to  the  tornev  it  appeared  that,  upon  appli- 
return  of  the  fund  deposited  upon  the  nation  of  the  executors,  appraisers 
purchase  of  the  property,,  the  surro-  ^^^  y^^^^  appointed  by  the  surrogate, 
gate  IS  without  lurisdiction.       (Mat-         ,,  .-r  ...  ,        ^ 

ter  of  Aherns,  N.  Y.  Law  J.,  Nov.  29.  f°*  "Pon  the  commg  in  and  confirma- 

,  gQ2  \  tion    of    their    report,    the    surrogate 

30  Matter    of  Vanderbilt,   10   N.   Y,  ^^^^  *  decree  adjudging  that  certain 

Supp.  239;   172  N.  Y.  69.  legacies   were    exempt    from    taxation 

40  Matter  of  Wolfe,  137  N.  Y.  205.  under  the  act, —  Held,  that,  as  to  said 

Held,  also,  in  that  case,  that  in  order  legacies,  the  former  adjudication  was 
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reappraisal,  hereafter  referred  to;  unless,  for  cause  shown,  the 
order  he  modified  or  set  aside.*' 

§  715,  Collection  of  tax  by  representative —  The  representative 
or  trustee  is  furnished  with  the  means  of  collecting  the  tax  out  of 
the  property,  and  thus  escaping  personal  liability.  He  is  declared 
to  "  have  full  power  to  sell  so  much  of  the  property  of  the  decedent 
as  will  enahle  him  to  pay  such  tax,  in  the  same  manner  as  he 
might  be  entitled  by  law  to  do  for  the  payment "  of  decedent's 
debts.  Where  he  has  in  charge,  or  in  trust,  any  taxable  legacy  or 
property  for  distribution,  he  "  shall  deduct  the  tax  therefrom,"  *^ 
and  pay  it  over  to  the  county  treasurer  or  comptroller.  If  the 
legacy  or  property  is  not  in  money,  he  is  required  to  collect  the 
tax  upon  the  appraised  value  thereof  from  the  legatee  or  dis' 
tributee;  and  he  shall  withhold  delivery  of  any  specific  taxable 
legacy  or  property,  until  he  has  collected  the  tax  thereon.  In  the 
case  of  a  legacy  chargeable  on,  or  payable  out  of,  real  property, 
the  tax  remains  a  lien  on  the  property,  and  is  payable  by  the  heir 

a  bar.    See  Matter  of  Smith,  23  K  Y.  56    App.    Div.    479;    Matter    of    Von 

Supp.   762;    Matter  of   Sehermerhorn,  Post,   35   Misc.   367;    71   N.   Y.   Supp. 

38  App.  Div.  350;  Matter  of  Seaver,  1039;  Matter  of  Wallace,  28  Misc. 
63  id.  283;  71  N.  Y.  Supp.  544;  Mat-  603;  Matter  of  Connelly,  38  Misc. 
ter  of  Lawrence,  96  App.  Div.  29.    In  446. 

the  last  ease   it   was   also   held   that        42  Where  a  will   provided  that  the 

the  effect  of  the  order  as  a  bar  can-  executor  should  pay  the  legacies  within 

not,  while  the  situation  of  the  estate  one  year  after  the  decease  of  testator, 

remains  the  same,  be  avoided  by  in-  without     any     rebate     or     reduction 

stituting  a  new  proceeding  and  pro-  whatever;     held,     not    to     entitle     a 

curing  a  different  report.  legatee  to  receive  his  legacy  free  from 

41  As  to  power  of  surrogate  to  mod-  the  transfer  tax,  where  the  will  was 

ify    or    vacate    order    fixing    tax    see  made  before  that  or  any  similar  tax 

Matter  of  Fulton,  30  Misc.  70;  62  N.  existed    in    the    State.      (Jackson    v. 

Y.   Supp.   995;    Morgan   v.   Cowie,   49  Tailer,  41  Misc.  36;   83  N.  Y.   Supp. 

App.  Div.   612;    63  N.  Y.   Supp.  608;  567;   aff'd,  96  App.  Div.  625.) 
Matter  of  Earle,  74  App.  Div.  458 ;  77        'VSTiere  a  testator  bequeathed  a  sum 

N.  Y.  Suppl.  503;  Matter  of  Silliman,  of   money   to   trustees   to   invest  and 

79  App.  Div.  98;  80  N.  Y.  Supp.  336;  pay  over  the  income  therefrom  to  his 

aff'd,  175  N.  Y.  513;  Matter  of  Bar-  nephew,     the     transfer     tax     assessed 

num,  129   App.  Div.  418;    newly  dis  upon   the   fund  must  be   paid   out  of 

covered  evidence   (Matter  of  Cameron,  the  corpus  of  the  estate  and  not  out 

97  App.  Div.  436;  89  N.  Y.  Supp.  977;  of   the   income    (Matter    of    Bass,   57 

aff'd,  181  N.  Y.  560);   where  tax  as-  Misc.  531);  but  otherwise,  where  the 

sessed   at   improper   rate    (Matter   of  testator   gives   the   use   of  his   house 

Eaton,  55   Misc.  472) ;    after  time  to  and  lot  and  the  furnishing  therein  to 

appeal  expired  (Matter  of  Scrimgeour,  a  person  named  in  his  -will  and  pro- 

39  Misc.  128;  78  N.  Y.  Supp.  971;  vides  that  all  the  taxes  shall  be  paid 
aff'd,  80  App.  Div.  388;  175  N.  Y.  from  the  income  of  his  estate.  (lb.) 
507;  Matter  of  Jones,  54  Misc.  202),  And  see  Isham  v.  N.  Y.  Assn.  for  the 
but   contra,   Matter   of   Hamilton,  41  Poor,  177  N.  Y.  218. 

Misc.  268;  84  N.  Y.  Supp.  44.  Com-  The  tax  upon  an  annuity  should  be 
pare  Matter  of  Morgan,  36  Misc.  753;  paid  from  the  principal  fund,  and 
74  N.  Y.  Supp.  478;  Matter  of  Crerar,    where   that  fund   happens    to   be    the 
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or  devisee  to  the  representative  or  trustee;*^  failing  to  do  which, 
the  representative  or  trustee  may  enforce  it  by  the  sale  of  the 
property,  or  the  district  attorney  may  take  the  proceeding  for  its 
collection,  hereafter  mentioned.  Where  a  money  legacy  is  given 
for  a  limited  period,  the  representative  shall  retain  the  tax  upon 
the  whole  amount,  but  where  the  legacy  is  not  in  nioney,  he  must 
apply  to  the  surrogate  for  an  apportionment,  if  the  case  require  it, 
of  the  sum  to  be  paid  into  his  hands  by  the  legatees  (§  224). 
Provision  is  also  made  by  the  statute  for  a  composition  of  the  tax, 
between  the  representative  and  the  State  comptroller,  in  certain 
cases  where  the  tax  upon  an  expectant  estate  is  not  presently  pay- 
able, or  where  successive  beneficiaries  are  not  liable  at  the  same 
rate,  or  some  of  them  exempt.  But  where  successive  trust  estates 
are  taxable  at  the  same  rate,  the  representative  may  pay  the  whole 
tax  out  of  the  principal  of  the  fund.** 

§  716.  Collection  of  tax  by  district  attorney. —  On  the  refusal 
or  neglect  of  the  persons  liable  for  the  tax  to  pay  the  same,  after 
the  expiration  of  eighteen  months  from  the  accrual  thereof,  it  is 
made  the  duty  of  the  comptroller  to  give  the  district  attorney 
written  notice  thereof;  and  the  latter  shall  apply  to  the  court  for 
a  citation  to  show  cause  why  the  tax  should  not  be  paid.*^  The 
citation  is  addressed  to  the  persons  liable  to  pay  the  tax,  and  must 
be  made  returnable  not  more  than  three  months  after  its  date. 
The  service  of  the  citation,  the  time,  manner  and  proof  thereof, 
and  the  hearing  and  determination  thereon,  and  the  enforcement 
of  the  determination  or  order  made  must  conform  to  the  course 
of  procedure  prescribed  by  the  Code  for  Surrogates'  Courts. 
(§  235.)  

residuary  estate,  the  tax  paid  is  re-  heirs    succeeded   under    the    decedent, 

turned    to    the    fund    hy    deducting  he   is    subrogated   to   that    claim    for 

from  each   annual  payment   the  pro-  the   benefit   of   creditors.    (Hughes   v. 

portionate  part  of  such  tax,  to  be  as-  Golden,  44  Misc.  128.) 

certained     by    dividing     the    amount  «Cons,   L.    1909,   c.   62,    S   230    (L. 

thereof  by   the  number  of  years  the  1896,    n.    908,    §    230,   as    amended   L. 

annuity      will      probably      continue.  1897,  c.  284). 

(Matter  of  Tracy,  179  N.  Y.  501.)  45  The  former  statute  was  silent  as 

The   tax  on   life   interests   and   re-  to  the  time  when  the  application  was 

mainders  in  a  fund  held  in  trust,  are  to  be  made;  and  the  surrogate  of  New 

equally     payable     forthwith    out     of  York   county  decided   that   he   would 

capital,   even   though   the   remainders  not    proceed   on    his    own    motion   to 

are  contingent.     (Matter  of  Hoyt,  44  assess  the  tax  until  the  expiration  of 

Misc.  76.)  eighteen  months  after  the  decedent's 

43  Where     the     representative     has  death.     (Matter  of  Astor,  6  Dem.  402; 

paid    from    personalty,    the    transfer  Frazer  v.  Pedple,  id.  174.) 
tax   on   real   property    to    which    tlie 
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§  716a.    Limitation   of   proceeding "  The   provisions   of  the 

Code  of  Civil  Procedure  relative  to  the  limitation  of  time  of 
enforcing  a  civil  remedy  shall  not  apply  to  any  proceeding  or 
action  taken  to  levy,  appraise,  assess,  determine,  or  enforce  the 
collection  of  any  tax  or  penalty  prescribed  by  this  article,  and  this 
section  shall  be  construed  as  having  been  in  effect  as  of  date  of 
the  original  enactment  of  the  Inheritance  Tax  Lav?;  provided, 
however,  that  as  to  real  estate  in  the  hands  of  bona  fide  purchasers, 
the  transfer  tax  shall  be  presumed  to  be  paid  and  cease  to  be  a  lien 
as  against  such  purchasers  after  the  expiration  of  six  years  from 
the  date  of  accrual  "  (§  245).*" 

§  717.  Duty  of  certain  corporations  as  to  tax —  On  the  transfer, 
by  a  foreign  executor,  administrator,  or  trustee,  of  any  stock  or 
obligations  in  this  State  standing  in  the  name  of  a  decedent,  or  in 
trust  for  a  decedent,  liable  to  any  such  tax,  the  tax  shall  be  paid 
to  the  treasurer  or  the  comptroller.  "  ~No  safe-deposit  company, 
trust  company,  corporation,  bank,  or  other  institution,  person  or 
persons  having  in  possession  or  under  control  securities,  deposits 
or  other  assets  belonging  to  or  standing  in  the  name  of  a  decedent 
who  was  a  resident  or  nonresident,  or  belonging  to,  or  standing  in 
the  joint  names  of  such  a  decedent  and  one  or  more  persons," 
including  stock  of,  or  interest  in  such  companies,  "  shall  deliver 
or  transfer  the  same  to  the  executors,  administrators,  or  legal  rep- 
resentatives of  said  decedent,  or  to  the  survivor  or  survivors,  when 
held  in  the  joint  names  of  a  decedent  and  one  or  more  persons, 
or  upon  their  order  or  request,  unless  notice  of  the  time  and  place 
of  such  intended  transfer  be  served  upon  the  State  comptroller 
at  least  ten  days  prior  to  the  said  delivery  or  transfer."  Nor  shall 
any  such  corporation  or  person  deliver  or  transfer  any  such  secu- 
rities, deposits,  or  other  assets,  without  retaining  a  sufficient  por- 
tion or  amount  thereof  to  pay  any  tax  and  interest  which  may 
thereafter  be  assessed  thereon,  unless  the  comptroller  consents 
thereto  in  writing.  The  comptroller,  personally  or  by  representa- 
tive, may  examine  said  securities  or  assets  at  the  time  of  such 
delivery  or  transfer.  "  Failure  to  serve  such  notice  or  failure  to 
allow  such  examination,  or  failure  to  retain  a  sufficient  portion 
or  amount  to  pay  such  tax  and  interest  as  herein  provided,  shall 
render  said  safe-deposit  company,   trust   company,   corporation, 

48  The  provisions  of  this  section  796;  Matter  of  Moench,  39  Misc.  480; 
were  first  enacted  in  1899  (c.  73i).  80  N.  Y.  Supp.  222;  Matter  of  Crerar, 
See  Matter  of  Strang,  117  App.  Diy.    31  Misc.  481;  65  N.  Y.  Supp.  573. 
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bank,  or  other  institution,  person  or  persons  liable  to  the  payment 
of  the  amount  of  the  tax  and  interest  due  or  thereafter  to  become 
due  upon  said  securities,  deposits,  or  other  assets,  and  in  addition 
thereto  a  penalty  of  not  less  than  five  or  more  than  twenty-five 
thousand  dollars,  or  both."  *^ 

§  718.  Proceedings  to  assess  the  tax. —  The  surrogate  who  ha» 
jurisdiction  to  grant  letters  on  the  estate  of  the  decedent,  or  ta 
appoint  a  trustee  of  such  estate,  is  invested  with  the  office  and 
function  of  an  assessor  of  the  State,  upon  whom  is  conferred 
"  jurisdiction  to  hear  and  determine  all  questions  arising  under 
the  provisions  of  this  article,  and  to  do  any  act  in  relation  thereto 
authorized  by  law  to  be  done  "  by  him  in  other  matters  or  pro- 
ceedings of  which  he  has  jurisdiction.*^  As  in  other  proceedings, 
in  case  two  or  more  Surrogates'  Courts  have  concurrent  jurisdic- 
tion, the  one  first  acquiring  it  may  retain  it  to  the  exclusion  of 
all  others  (§  228).*^  He  has  power  to  decide  every  question  that 
may  arise  'in  a  proceeding  under  the  act,  which  may  be  necessary 
to  fully  discharge  the  duties  imposed  upon  him.  He  may,  there- 
fore, decide  the  question  whether  the  decedent  was  a  resident  of 
the  State,'™  whether  any  of  decedent's  property  passed  under  the 
will,  or  under  tlie  laws  of  intestacy,  and  may  determine  the 
validity,  or  otherwise,  of  te'stamentary  dispositions,  and  if  void, 
may  declare  the  succession,  under  the  Statutes  of  Descent  and 
of  Distribution."^    So,  too,  he  has  power  to  declare  the  estate  to  be 

*7Cons.  L.   1909,  c.  62,  §  227   (for-  474;   59  N.  Y.  Supp.  166;   Matter  of 

mer   §  228).  Arnold,  114  App.  Div.  244. 

48  The  provisions  of  the  Trans-  BO  Matter  of  Bishop,  111  App.  Div. 
fer  Tax  Act  prescribing  what  prop-  545;  97  N.  Y.  Supp.  1098;  appeal  dis- 
erty  is  subject  to  taxation  and  au-  missed,  188  N.  Y.  635.  For  that  pur- 
thorizing  the  Surrogate's  Court,  which  pose  the  surrogate  may  order  a  rsf- 
has  jurisdiction  to  grant  letters  upon  erence,  and  stay  the  proceedings  be- 
the  estate,  to  liear  all  proceedings  uu-  fore  the  appraiser  pending  the  coming 
der  the  provisions  of  the  act,  and  in  of  the  referee's  report.  (lb.) 
those  of  the  Code  prescribing  the  51  Matter  of  Ullman,  137  N.  Y.  404. 
right  to  grant  letters,  should  have  In  that  case,  decedent's  will  at- 
the  same  construction,  and  where  it  tempted  to  create  trusts  for  the  dis- 
appears, that  shares,  of  a  nonresident  position  of  his  residuary  estate,  which 
testator,  in  a  corporation  of  this  unduly  suspended  the  power  of  alien- 
State  are  taxable  under  the  act,  be-  ation.  Held,  that  the  surrogate  had 
cause  situated  here,  such  shares  will  jurisdiction  to  determine  that  the 
also  be  deemed  property  which  would  residuary  estate  did  not  pass  to  the 
authorize  the  Surrogate's  Court  of  the  legatees  or  devisees,  but  to  the  heirs 
county  where  the  principal  office  is  and  next  of  kin;  and  that  a  decree 
located,  to  issue  letters  and  such  assessing  the  heirs  for  that  portion 
conrt,  therefore,  has  jurisdiction  of  of  the  estate  which  passed  to  them 
proceedings  to  assess  the  tax.  (Mat-  was  valid.  To  the  same  effect,  Mat- 
ter of  Fitch,  160  N.  Y.  87.)  ter   of  Peters,  69  App.  Div.  465;    74 

49  Matter    of    Hathaway,    27    Misc.  N.  Y.  Supp.   1028. 
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exempt  from  the  payment  of  the  tax,  although  there  is  no  express 
provision  of  the  statute  authorizing  it.°^ 

In  the  matter  of  the  appraisal  of  the  property,  to  the  end  that 
the  tax  may  be  assessed,  the  surrogate's  jurisdiction  may  be 
invoked  by  any  interested  party,  including  the  State  comptroller, 
or  upon  his  own  motion,^^  and  he  may  "  determine  the  cash  value 
of  all  such  estates  and  the  amount  of  tax  to  which  the  same  are 
liable,  without  appointing  an  appraiser"  (§  231).^*  In  the  case 
of  nonresidents'  estates,  upon  which  either  ancillary  letters  testa- 
mentary or  ancillary  letters  of  administration  are  applied  for,  the 
surrogate  is  required  to  determine  the  amount  of  the  tax  which 
may  be  or  become  due,  and  in  his  decree  awarding  such  ancillary 
letters,  he  may  make  provision  for  the  payment  or  securing  the 
tax.  To  this  end,  every  petition  for  ancillary  letters  must  set 
forth  the  name  of  the  State  comptroller,  and  also  "  a  true  and 
correct  statement  of  all  the  decedent's  property  in  this  State,  and 
the  value  thereof;"  on  which  a  citation  must  issue  to- the  comp- 
troller, and  upon  its  return  the  amount  of  the  tax  will  be  deter- 
mined as  above  (§  228). 

§  719.  Appointment  of  appraiser —  Formerly  the  surrogate  was 
not  restricted  in  the  selection  of  an  appraiser ;  all  that  was  required 
was  that  his  appointee  should  be  "  a  suitable  person  "  to  ascer- 
tain the  value  of  the  estate.  In  1900,°^  however,  the  nomination 
of  appraisers  was  vested  in  the  State  comptroller  with  respect 
to  certain  specified  counties  of  the  State,'®  and  in  other  counties 
the  duties  of  appraiser  were  imposed  upon  the  county  treasurer. 

52  Matter  of  Collins,  104  App.  Div.  (Matter  of  Aator,  6  Dem.  402.)  See 
184.  But  such  order  can  only  ■  be  Matter  of  Jones,  19  Abb.  N.  C.  221. 
made  on  notice  to  the  comptroller;  But  where  a,  surrogate  has  appointed 
otherwise  it  will  be  reversed  on  ap-  an  appraiser  and  made  application  to 
peal.     (lb.)  the    superintendent    of   the    insurance 

53  Cons.  L.  1909,  c.  62,  §  230.  See  department  to  determine  the  value  of 
Matter  of  O'Donohue,  44  App.  Div.  a  vested  remainder,  the  determina- 
186;  60  N.  Y.  Supp.  690.  A  man-  tion  of  the  latter  is  binding  upon  him 
damus  may  issue,  on  the  relation  of  and  he  cannot  thereafter,  without  re- 
the  State  comptroller,  to  compel  the  versing  the  entire  proceeding,  make 
surrogate  to  direct  the  appraisal  of  an  appraisal  himself.  (Matter  of 
the  estate.  (Matter  of  Kelsey  v.  Davis,  91  Hun,  53;  aflf'd,  149  N.  Y. 
Church,   112  App.  Div.  408;   98  N.  Y.  539.) 

Supp.  535.)  55  L.    1900,    e.    658;    now    Cons,    L. 

54  Under     former     statutes,     which    1909,  e.  62,  §  229. 

contained   no   such  provision,   it  was  56  As  to  power  of  comptroller  to  ap- 

held,  nevertheless,  that  no  formal  ap-  point  and  remove  appraisers,  see  Mat- 

praisal  was  necessary  where  the  leg-  ter  of  Duell  v.  Glynn,  191  N.  Y.  357; 

acy  or  distributive  share  was  a  fixed,  Peo.    ex   rel.    McNeile   v.    Glynn,    123 

known  sum,  on  which  the  amount  of  App,  Div.  257. 
tax   payable    was    readily    calculated. 
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Since  that  time  the  surrogate  has  had  no  power  to  appoint  an 
appraiser,  but  should  direct  one  of  the  official  appraisers,-  or  the 
county  treasurer,  as  the  case  may  be,  to  proceed  with  the  ap- 
praisal.^^ Under  the  former  statute  the  appointment  could  be 
made  at  any  time  when  the  surrogate  was  able  to  determine  the 
amount  of  the  estate,  without  waiting  for  the  ascertainment  of 
debts,"^  and  doubtless  that  proposition  is  still  true.  ' 

§  720.   Proceedings  by  appraiser On  notice  first  given  by  mail 

to  all  persons  known  to  have  a  claim  or  interest  in  the  property 
to  be  appraised,  including  the  State  comptroller,  and  such  other 
persons  as  the  surrogate  may  by  order  direct,  of  the  time  and  place 
when  he  will  appraise  the  property,'*  the  appraiser  will  "  fix  the 
fair  market  value,  at  the  time  of  the  transfer,"  i.  e.,  at  the  time 
of  decedent's  death,®"  except  as  mentioned  below.  He  is  author- 
ized to  issue  subpcEnas  to  witnesses,  compel  their  attendance,  and 
take  their  testimony  under  oath  concerning  the  property  and  its 
value,*^  and  is  required  to  report  the  same  and  the  value  of  the 
property  to  the  surrogate,  and  also  such  other  pertinent  facts  as 
the  surrogate,  by  order,  may  require  (§  230).®^      The  appraiser 

57  Matter  of  Sonheim,  32  Misc.  296;  praisal  (Matter  of  Wallace,  71  App. 
66  N.  Y.  Supp.  726;  afl'd,  69  App.  Div.  284),  and  the  appraiser  may 
Div.  5.  hear    evidence    as    to    such    debts    as 

58  Matter  of  Westurn,  152  N.  Y.  93.    could  be  enforced  against  the  estate. 
So  In    Matter   of   Miller    (110   N.   Y.     (Matter   of   Wormser,    36    Misc.    434; 

216),  which  was  a  proceeding  to  va-  73  N.  Y.  Supp.  748.) 
cate  the   order   of  the  surrogate,   af-        A    person    assessed'   for   a   transfer 

firming   the   appraisement   of  the   es-  tax   who  refuses  to  answer  material 

tate,  and  assessing  the  amount  of  the  questions  does  not  forfeit  his  right  to 

tax,  it  was  objected  that  it  was  made  have    the    assessment    reduced.      He 

without  notice  to  the  legatee.     It  ap-  should    be    compelled    to    answer    by 

peared  that  the  appraisers  were  duly  contempt     proceedings.       (Matter     of 

appointed,    and    gave    notice,    as    re-  Kennedy,  113  App.  Div.  4.) 
quired  by  law,  of  the  time  and  place        But,  where  the  executor  refused  to 

when  the   appraisal   would   be   made  answer  questions  as  to  certain  prop- 

and  that  upon  the  coming  in  of  the  erty,  on  the  ground  thajt  deceased  was 

appraisers'  report,  the  order  in  ques-  a  nonresident,  and  that  the  property 

tion  was  made.    Held,  that  in  the  ab-  was  not  subject  to  taxation,  an  ordnr 

sence   of   any   allegation   or  proof  to  requiring  the  executor  to  answer  and 

the  contrary,  it  was  to  be  presumed  disclose   the   property   so   owned,  bc- 

that,   immediately   after   making    the  fore  determination  of  the  question  of 

order,   the   surrogate  gave  the  notice  decedent's       residence,       was       error, 

prescribed   by   the   act,   and   that   no  (Matter  of  Bishop,  82  App.  Div.  112; 

prior  notice  was  required.     See  Mat-  81    N.    Y.    Supp.    474.)      See    further 

ter  of  Mason,  120  App.  Div.  738;   105  proceedings  in  s.  c.  111  App.  Div.  545: 

N.  Y.  Supp.  667;  aflf'd,  189  N.  Y.  556.  188  N.  Y.  635. 

60  Matter  of  Earle,  74  App.  Div.  62  Witnesses'  fees  are  to  be  paid  by 
458;   77  N.  Y.  Supp.  503.  the  treasurer  or  comptroller;  likewise 

61  The  surrogate  may  issue  a  com-  the  appraiser's  compensation  (unless- 
mission  to  take  testimony  of  nonresi-  his  salary  is  fixed),  and  his  actual 
dent   witnesses,    for   use   on    the   ap-  and  necessary  traveling  expenses. 
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is  required  to  fix  the  fair  market  value  of  property  of  persons 
whose  estates  shall  be  subject  to  the  payment  of  the  tax  (§  230).®* 
The  lien  of  the  tax,  which  attaches  at  the  time  of  decedent's  death, 
is  subject  to  the  superior  lien  of  the  decedent's  debts,  and  also  to 
the  charges  for  administrative  expenses.  In  fixing  "  the  fair 
market  value  "  of  land  which  is  subject  to  the  lien  of  decedent's 
mortgage  debt,  the  value  of  the  equity  of  redemption  only  should 
be  appraised,  and  this  whether  the  succession  is  by  devise  or  by 
descent;®*  but  it  is  clear  that  mortgage  debts  are  not  to  be 
deducted  in  fixing  the  value  of  the  personalty,  even  though 
directed  to  be  paid  by  the  executor.®'  If  the  land  is  not  worth 
more  than  the  debt,  there  is  no  basis  for  fixing  any  value  to  it. 
The  fact  that,  under  the  statute,  the  heir  or  devisee,  and  not  the 
general  estate,  is  charged  with  the  burden  of  the  mortgage,  does 
not  alter  the  principle  that  the  value  of  the  property  over  and 
above  the  incumbrance  is  the  only  basis  for  assessing  the  tax.®* 

63  Whenever  by  reason  of  the  pro-  to  its  value.     (Matter  of  Arnold,  114 

visions   of   any   law   of   the   State   it  App.  Div.  244.) 

sliall  become  necessary  to  appraise  in  A    claim    in    favor    of    the    estate, 

whole   or  in  part  the  estate   of  any  which    is    still   in    genuine    litigation, 

deceased  person,    ♦    ♦    •    the  persons  should  be  excluded  from   the  assess- 

whose  duty  it  shall  be  to  make  such  ment    and    reserved  .  for    future    ap- 

appraisal   shall  value   the  real  estate  pralsement  in   case   it   is   finally   col- 

at    its    full    and    true    value,   taking  lected.     (Matter  of  Skinner,  106  App. 

into     consideration     actual     sales     of  Div.  217.) 

neighboring  real   estate  similarly  sit-  84  Matter  of  Skinner,  106  App.  Div. 

uated    during    the    year    immediately  217.    See  Matter  of  Kene,  8  Misc.  102. 

preceding  the  date  of  such  appraisaJ,  85  Matter  of  Livingston,  1  App.  Div. 

if  any;  and  they  shall  value  all  such  568;    Matter    of   Opperman,    25    App. 

property,   stocks,  bonds,  or  securities  Div.  94;   48  N.  Y.  Supp.  993;  Matter 

as  are  customarily  bought  or  sold  in  of  Sutton,  3  App.  Div.  208;  aflF'd,  149 

open  markets  in  the  city  of  New  York  N.   Y.   618;    Matter  of  De   Graaf,  24 

or   elsewhere,  for   the  day   on   which  Misc.    147;    Matter    of   Berry,    23   id. 

such  appraisal  or  report  may  be  re-  230;   Matter  of  Maresi,  74  App.  Div. 

quired,  by  ascertaining  the  range  of  76;  77  N.  Y.  Supp.  76. 

the  market  and  the  average  of  prices  66  In  Matter  of  Colhoun  (N.  Y.  Law 

as    thus    found,    running    through    a  J.,  May  24,  1892),  the  only  property 

reasonable  period  of  time.     (Cons.  L.  owned  by  the  testator,  at  the  time  of 

1909,  c.   18,   §   120,  renumbered  §   122  his  death,  was  a  house  and  lot  in  New 

by  L.  1909,  c.  240,  §  17;   formerly  L.  Jersey,  which,  of  course,  was  not  tax- 

1891,  0.  34.)  able.     This   house   was   worth  $9,000, 

The  State  may  introduce  as  evi-  and  was  subject  to  a  mortgage  of 
dence  the  opinion  of  witnesses  quali-  $7,000.  The  decedent  was  entitled  to 
fled  to  answer,  price  quotations  of  a  one-half  interest  therein.  The  exec- 
stock  in  the  market  reports,  and  utors  claimed  thait,  being  responsible 
prices  established  by  sales  in  the  reg-  for  the  amount  of  the  mortgage  as  a 
ular  course  of  business,  though  not  debt  of  the  testator,  there  should  be 
made  on  exchanges.  (Matter  of  Proc-  a  deduction  from  the  amount  of  the 
tor,  41  Misc.  79;  83  N.  Y.  Supp.  643.)  estate  by  one-half  of  this  dtebt,  and 

In    assessing    the    real    estate,    the  that  there  was  no  provision  of  stat- 

best  price  that  the  devisee  could  ob-  ute  in  New  Jersey  similar  to  that  in 

tain  for   it  by  diligent   effort  should  this  State  which  charges  the  heir  or 

control   over  mere   expert   opinion   as  devisee  with  the  burden  of  the  mort- 
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Provision  is  made  for  the  case  of  debts  proved  against  the  estate, 
after  the  payment  of  any  legacy  or  distributive  share  from  which 
the  tax  has  been  deducted,  or  upon  which  the  legatee  or  distributee 
has  paid  the  tax,  and  has  been  called  on  to  contribute  to  the  pay- 
ment of  the  debts.  In  such  case,  an  equitable  proportion  of  the 
tax  must  be  repaid  him.*'^  If  the  property  has  no  salable  value, 
nor  any  actual  or  potential  annual  value  at  the  time  of  the  trans- 
fer, it  would  seem  to  be  incapable  of  being  appraised.^®  Another 
principle  of  appraisement  is,  that  the  act  only  applies  to  the  prop- 
erty of  which  the  decedent  died  seized  and  possessed,  and  not  to 
the  interest  or  increase  between  that  time  and  the  accounting  of 
the  executors."®  In  appraising  legacies  for  taxation,  the  appraiser 
should  report  their  value,  irrespective  of  any  direction  in  the  will 
as  to  payment  of  the  tax;  and  the  fact  that  the  will  charges  the 
payment  of  all  the  taxes  upon  the  residuary  estate  does  not  au- 
thorize the  deduction  of  that  amount  in  appraising  the  residuary 
legacy.''"     But  in  general  it  may  be  said  that  deductions  should 


gage.  The  appraiser  refused  to  make 
the  deduction.  The  surrogate  con- 
firmed the  report,  apparently  on  tne 
ground  that  there  was  no  proof  of 
the  law  of  New  Jersey,  and  even  if 
the  law  was  as  claimed,  he  would  re- 
quire proof  that  the  property  would 
not  be  sufficient  to  pay  the  mortgag3 
debt. 

87  See  §  732,  post. 

68  Thus  a  worthless  account  (Mat- 
ter of  Manning,  169  N.  Y.  449),  or 
notes  which  the  maker  testifies  have 
been  paid  (Matter  of  Westurn,  152 
N.  Y.  93),  should  not  be  included. 
But  a  judgment  against  a  legatee  or 
next  of  kin  should  be  appraised,  as 
payment  may  be  enforced  by  deduc- 
tion from  his  legacy  or  distributive 
share.  (Matter  of  Smith,  14  Misc. 
169.)  Notes  directed  to  be  canceled 
should  be  appraised  at  their  actual, 
not  face,  value.  (Morgan  v.  Warner, 
45  App.  Div.  424;  aff'd,  162  N.  Y. 
612.)  Claims  in  favor  of  the  estate 
should  be  appraised  at  the  amount  re- 
ceived in  compromise,  not  their  face 
value.  (Matter  of  Thomas,  39  Misc. 
223;  79  N.  Y.  Supp.  571.)  As  to  the 
method  of  valuing  marketable  and  in- 
dustrial stocks,  see  Matter  of  Crary, 


31  Misc.  72;  64  N.  Y.  Supp.  566; 
Matter  of  Smith,  71  App.  Div.  602;  76 
N.  Y.  Supp.  185.  Stock  in  a  joint-stock 
association,  in  which  decedent  was  in- 
terested. (Matter  of  Jones,  172  N.  Y. 
575.)  Nonresident's  stock  in  railroad 
company  whose  lines  are  located  in  this 
and  other  States  (Matter  of  Thayer, 
193  N.  Y.  430;  Matter  of  Cooley,  186 
N.  Y.  220) ;  good- will  of  decedent's 
business  (Matter  of  Keahon,  60  Misc. 
508;  Matter  of  Vivanti,  63  Misc.  618); 
stock  in  a  private  business  corpora- 
tion. (Matter  of  Curtice,  111  App. 
Div.  230;  97  N.  Y.  Supp.  444;  aff'd. 
185  N.   Y.   543.) 

69  Matter  of  Vassar,  127  N.  Y.  1; 
37  St.  Rep.  239.  See  Matter  of 
Sloane,  154  N.  Y.  109. 

70  Matter  of  Swift,  137  N.  Y.  77. 
Where  the  will  leaves  to  the  executor, 
certain  articles  to  be  specified  in  a 
subseqxient  memorandum,  in  trust  for 
such  persons  as  shall  be  therein  speci- 
fied, and  some  of  such  persons  are  ex- 
empt from  legacy  tax,  it  is  error  to 
assess  the  tax  upon  the  whole  gift, 
but  it  should  be  limited  to  the  bene- 
ficial interests  which  are  not  exempt, 
(s,  c.  below,  2  Connoly,  644.) 
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be  made  for  debts/'  funeral  expenses/'^  commissions  of  the  execu- 
tors^^ and  the  probable  expenses  of  administration/*  but  not  for 
the  amount  of  the  Federal  inheritance  tax.''^  It  has  been  held 
that  the  husband's  right  of  curtesy  should  be  deducted/®  but  the 
question  whether  the  widow's  dower  should  also  be  deducted,  has 
not  yet  been  judicially  determined,  so  far  as  we  know."      It  is 


71  Matter  of  Westurn,  152  N.  Y.  93; 
Matter  of  Millward,  6  Misc.  425.  See 
Matter  of  Gould,  156  N.  Y.  423.  Com- 
pare Matter  of  Ludlow,  4  Misc.  594. 

The  property  of  a  nonresident  de- 
cedent located  in  this  State  is  not 
subject  to  a  transfer  tax  when  it  ap- 
pears that  his  indebtedness  to  cred- 
itors resident  here  is  in  excess  of  the 
value  of  said  property.  (Matter  of 
Grosvenor,  124  App.  Div.  331;  108  N. 
Y.   Supp.  926.) 

As  to  deduction  of  taxes  assessed 
prior  to  decedent's  death,  see  Matter 
of  Brundage,  31  App.  Div.  348;  52 
N.  Y.  Supp.  362;  Matter  of  Hoffman, 
42  Misc.  90;  Matter  of  Liss,  39  Miso. 
123;  78  N.  Y.  Supp.  969;  Matter  of 
Maresi,  74  App.  Div.  76;  77  N.  Y. 
Supp.  76.     See  also  §  666,  ante. 

72  Matter  of  Liss,  39  Misc.  123;  78 
N.  Y.  Supp.  969.  A  bequest  to  the 
pastor  of  a  Roman  Catholic  church 
and  to  his  successors,  as  p  stors,  to 
be  used  in  saying  low  masses  for  the 
soul  of  the  testatrix  and  others  najned 
by  her,  cannot  be  considered  as  a 
funeral  expense.  (Matter  of  McAvoy, 
112  App.  Div.  377;  98  N.  Y.  Supp. 
437;  Matter  of  Eppig,  63  Misc.  613.) 
Compare  Matter  of  Didion,  54  Mi/sc. 
201. 

73  Matter  of  Westurn,  152  N.  Y.  93; 
Matter  of  Gihon,  169  id.  443  (com- 
missions of  temporary  administra- 
tor); Matter  of  Millward,  supra.  If 
the  commissions  have  not  been  de- 
ducted the  surrogate  may  modify  the 
order  for  that  purpose.  (Matter  of 
Silliman,  79  App.  Div.  98;  80  N.  Y. 
Supp.  336;  aff'd,  175  N.  Y.  513.) 
Where  an  estate  amounts  to  less  than 
$100,000,  at  the  death  of  the  testator, 
but  more  than  that  amount  comes  to 
the  hands  of  the  executors  by  the 
subsequent  accrual  of  interest,  sep- 
arate full  commissions  should  be  de- 
ducted. (Matter  of  Van  Pelt,  63  Misc. 
616.) 

74  Where  there  was  uncontradicted 
evidence  that  disbursements  made  by 
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the  administrator,  claimed  as  a  de- 
duction in  determining  the  value  of 
the  estate  subject  to  taxation,  were 
necessary  and  reasonable,  it  was  error 
for  the  appraiser  to  arbitrarily  reduce 
the  amount.  (Matter  of  Dimon,  82 
App.  Div.   107;   81  N.  Y.  Supp.  428.) 

Money  paid  to  the  contestant  on  the 
probate  of  the  will,  to  induce  her  to 
withdraw  objections  to  the  will,  can- 
not be  deducted  as  an  expense  of  the 
administration.  (Matter  of  Marks,  40 
Misc.  507,  82  N.  Y.  Supp.  803.) 

Expense  of  litigation  as  an  adminis- 
trative expense.  (Martter  of  Thomas, 
39  Misc.  223;  79  N.  Y.  Supp.  571; 
Matter  of  Maresi,  74  App.  Div.  76;  77 
N.  Y.  Supp.  76.)  Commissions  of  a 
broker  on  sale  of  lands  charged  with 
legacies.  (Matter  of  Rothschild,  63 
Misc.  615.) 

When  fixing  the  transfer  tax  vipon 
the  estate  of  a  decedent,  neither  the 
appraiser  nor  the  surrogate  is  re- 
quired to  consider  a  temporary  pay- 
ment made  to  the  State  comptroller 
on  account  of  the  transfer  tax.  Such 
temporary  payment  is  deductible  from 
the  amount  finally  found  due,  and,  if 
nothing  is  found  to  be  due,  then  it 
must  be  refunded.  (Matter  of  Skin- 
ner, 106  App.  Div.  217.) 

75  Matter  of  Gihon,  supra;  Matter 
of  Curtis,  31  Misc.  83;  64  N.  Y.  Supp. 
574. 

76  Matter  of  Starbuck,  63  Misc.  156. 

77  It  appears  to  be  the  practice  in 
New  York  county,  acquiesced  in  by 
the  comptroller,  to  exempt  a  widow's 
dower  from  the  imposition  of  the 
transfer  tax.  But  in  Matter  of 
Preston  (N.  Y.  Law  J.,  May  28,  1901), 
the  surrogate  of  New  York  county 
held  that  it  was  not  the  intention  of 
the  Legislature  to  limit  the  tax  to 
one  on  transfers  of  property  passing 
under  the  Statute  of  Descent  or  Dis- 
tribution, but  that  any  transfer  of 
property  effected  by  operation  of  law 
upon  the  death  of  a  person,  was  in- 
tended to  be  subject  to  taxation.    Ho, 


§  721.  ADMIIflSTEATION    OF    EsTATE,    EtC.  674 

settled,  however,  that  the  articles  enumerated  in  section  2713  of 
the  Code  as  exemptions  for  the  widow  are  not  subject  to  the  tax 
and  should  be  deducted.'*  The  deductions  should  be  made  from 
the  whole  estate,  including  exempt  property,  so  that  every  species 
of  property  shall  bear  its  just  burden.™  It  was  held,  under  the 
former  statute,  not  to  be  the  duty  of  the  appraiser  to  appraise 
the  whole  estate  of  the  decedent,  but  only  the  estates  of  those  per- 
sons whose  estates  are  inherited,  or  are  created  by  will,  and  which 
are  subject  to  the  tax.*''  But  it  is  quite  clear  that  in  the  case, 
for  example,  of  an  intestate  succession,  it  may  be  necessary  to 
appraise  the  whole  estate,  in  order  to  determine  whether  the  value 
of  the  several  distributive  shares  will  exceed  the  amount  on  which 
the  tax  is  limited  to  one  per  cent.  The  appraiser  must  necessarily 
examine  the  will,  and  it  is  his  duty  to  call  the  court's  attention 
to  any  facts  that  appear  to  him  as  constituting  sufficient  reasons 
for  reporting  the  legacies  subject  to  the  tax.  Where  other  inter- 
ests accrue,  after  his  appointment,  but  before  his  report  is  filed, 
he  has  power  to  appraise  and  report  such  interests.*^  In  case 
any  property  is  discovered  to  have  been  omitted  by  mistake,  fraud, 
or  concealment,  from  the  first  appraisal,  the  court  may  send  it 
back  to  him  for  correction;*^  or  it  may  make  the  correction 
itself.** 

§  721.  Valuing^  estates  whicli  are  subject  to  defeat The  statute 

contains  a  provision  under  which,  whenever  an  estate  for  life  or 

therefore,  denied  an  application  by  a  N.  Y.   Supp.  382.     But  no   deduction 

husband  of  one  who  died  intestate  and  should  be  made  for  the  equivalent  in 

without  childTen,  to  have  his  interest  money  of  such  exempt  articles  where 

in   the  estate   declared   exempt   from  the    decedent    was    not    possessed    of 

the  tax,  on  the  ground  that  he  took  the  such  articles  at  the  time  of  his  death, 

estate   neither   by   will   nor   intestacy,  (Matter  of  Libolt,  102  App.  Div.  29; 

but  by  virtue  of  his  marital  rights.  92  N.  Y.  Supp.   175.) 

In  June,  1902,  one  of  the  New  York       79  Matter  of  Purdy,  24  Misc.  301. 
county    appraisers    reported     (Matter       80  Matter  of  Robertson,  5  Dem.  92. 

of   Van   Benthuysen)    that   the   widow  But   the   appraiser   should   report    all 

of   a    resident    of   Louisiana    was   not  property  as  to  which  he  is  in  doubt, 

entitled   to   exemption   as    to    one-half  as   subject   to   the    tax.      (Matter   of 

of   certain  moneys  of  the  decedent  on  Hendricks,  1  Connoly,  301 ;  18  St.  Rep. 

deposit    in    New    York,    to    which    he  989.)     See  Matter  of  Swift,  137  N.  y". 

claimed  to  be  entitled  under  the  com-  77. 

munity    law   of   Louisiana,   by   virtue       81  Matter  of   Stewart,  30    St.   Rep. 

of  which   a  widow   has   a  community  738. 

or   one-half   interest  in   her   husband's       82  Matter  of  McPherson,  104  N.  Y 

estate,  which  could  not  be  disposed  of  306;  Matter  of  Lansing,  31  Misc.  i48; 

by  the  husband  by  will,  or  otherwise,  64  N.  Y.  Supp.  1125;  Matter  of  Kelly, 

without  her  consent.    There  was  no  ap-  29  Misc.  169. 

peal  from  this  report  and  the  case  is        83  Matter  of  Cameron,  97  App.  Div. 

not   reported.     See   Matter    of   Majot.  436;   89  N.  Y.   Supp.  977;   aflf'd    181 

App.  Div.  1st  Dept.,  Dec.  10,   1909.  N.  Y.  560.  ' 

78  Matter  of  Page,  39  Misc.  220;  79 
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years  can  be  divested  by  the  act  or  omission  of  the  legatee  or 
devisee,  it  shall  be  taxed,  as  if  there  were  no  possibility  of  such 
limitation  (§  230).^  In  estimating  the  value  of  any  present 
estate,  no  allowance  shall  be  made  for  any  contingent  incumbrance 
thereon,  nor  for  any  contingency,  upon  the  happening  of  which 
the  estate  or  interest  therein  might  be  abridged,  defeated,  or 
diminished ;  provided,  that  in  the  event  of  such  incumbrance  tak- 
'  ing  effect  as  an  actual  burden  upon  the  interest  of  the  beneficiary, 
or  in  the  event  of  the  abridgment,  defeat,  or  diminution  thereof, 
a  return  shall  be  made  to  the  person  entitled  thereto,  of  a  propor- 
tionate amount  of  such  tax  in  respect  of  the  amount  or  value  of 
the  incumbrance  when  taking  effect,  etc.^^  It  is  also  provided 
that  where  a  transfer  of  property  is  made  subject  to  a  life  estate, 
the  increase  of  benefit  accruing  to  the  remainderman  upon  the 
termination  of  the  precedent  estate,  shall  be  deemed  a  transfer  of 
property,  as  though  such  increase  had  been  acquired  from  the 
person  from  whom  the  interest  is  derived  (§  230).^®  Where 
property  is  transferred  in  trust,  or  otherwise,  and  the  interests  of 
the  transferees  are  dependent  upon  contingencies  whereby  they 
may  be  defeated,  extended,  or  abridged,  a  tax  shall  be  imposed 
"  at  the  highest  rate  which,  on  the  happening  of  any  of  the  said 
contingencies  or  conditions,  would  be  possible  under  the  provisions 
of  this  article."  *^    Such  tax  shall  be  due  and  payable  forthwith  out 

84  But  this  does  not  apply  to  es-  feasible  interests  falling  into  and  be- 
tates  which  had  terminated  before  the  '  coming  a  part  of  the  same,  another 
act  took   effect,  nor  to   a   remainder '  appraisement  may   be  had." 

which  is  subject  to  a  life  estate,  which  86  Where     the    testator    created    a 

may   be   so   terminated.      (Matter  of  trust  of  the  residuary  estate  for  the 

Sloans,   154  N.  Y.  109.)     See  Matter  benefit  of  his   widow  subject  to  cer- 

of  Plum,  37  Misc.  466;  75  N.  Y.  Supp.  tain  annuities.     Held,  that  the  value 

940.  of   the  bequest  to  the  widow  should 

85  In  Matter  of  Stanford  (N.  Y.  be  ascertained  by  deducting  the  pres- 
Law  J.,  May  6,  1893),  the  surrogate  ent  value  of  the  annuities  from  the 
said:  "It  has  been  the  rule  of  de-  total  value  of  the  residuary  estate, 
cision  heretofore,  to  tax  vested  though  and  not  by  deducting  a  sum,  the  in- 
defeasible interests,  and  in  reporting  terest  of  which  at  five  per  cent,  would 
the  interest  passing  to  Susan  A.  pay  such  annuities.  (Matter  of 
Heaton  the  appraiser  acted  properly.  Maresi,  74  App.  Div.  76;  77  N.  Y. 
Should  the  events  happen  upon  which  Supp.  76.) 

her  estate  or  interest  was  limited,  be-  87  Cons.  L.  1909,  c.  62,  §  230  (for- 
fore  the  exhaustion  of  the  trust  funds,  merly  L.  1896,  c.  908,  §  230,  as 
relief  may  be  accorded'  to  her  as  pro-  amended  by  L.  1899,  c.  76) ;  Mat- 
vided  in  the  act.  The  appraiser  was  ter  of  Eaton,  55  Misc.  472.  The 
also  right  in  reporting  for  taxation  amendment  of  1899  did  not  affect 
so  much  of  the  residuary  estate  as  the  provisions  of  L.  1897,  c.  284,  de- 
was  ascertainable  at  the  time  of  the  daring  that  the  exercise  of  a  power 
appraisement.  Should  that  fund  be  of  appointment  should,  when  made, 
temporarily  increased  by  the  receipt  be  deemed  a  transfer  under  the  stat- 
of  additional  assets,  or  by  other  de-  ute  and  taxable  as  such.     (Matter  of 
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of  the  property  transferred;^  provided  that,  on  the  happening  of 
any  contingency  whereby  the  property  is  transferred  to  persons 
either  exempt  or  taxable  at  a  less  rate,  such  persons  shall  be 
entitled  to  a  rebate  specified  in  the  statute.^® 

§  722.  Valuing  future  and  contingent  estates. —  The  difficulty  of 
valuing  a  contingent  interest  before  the  contingency  happens,  and 
the  impossibility  of  determining  before  that  time  (in  many  cases) 
the  person  to  vs^hom  the  eventual  estate  would  pass,  led  to  a  doubt, 
under  the  former  statute,  whether  the  Legislature  intended  to  tax 
such  contingent  interests  at  all,  at  least  before  the  happening  of 
the  contingency.""  In  1897,®^  the  Tax  Law  was  amended  so  as 
to  provide  that  "  estates  in  expectancy  which  are  contingent  or 
defeasible  shall  be  appraised  at  their  full,  undiminished  value 
when  the  persons  entitled  thereto  shall  come  into  the  beneficial 
enjoyment  or  possession  thereof."  "^  This  provision  was  omitted 
by  an  amendment  made  in  1899,®^  and  the  section  was  made  to 
provide  that  "  whenever  a  transfer  of  property  is  made,  upon 
which  there  is,  or  in  any  contingency  there  may  be,  a  tax  imposed, 
such  property  shall  be  appraised  at  its  clear  market  value  imme- 
diately upon  such  transfer,  or  as  soon  thereafter  as  practicable," 
and  "  when  property  is  transferred  in  trust  or  otherwise,  and  the 

Howe,   86   App.   Div.    286;    83   N.   Y.  34  Misc.   432;    69  N.   Y.  Supp.   1016; 

Supp.  825;  aff'd',  176  N.  Y.  570.)  Matter  of  Eldridge,  29  Misc.  734;  Mat- 

88  Matter  of  Vanderbilt,   172  N.  Y.  ter  of  Irwin,  36  id.  277.)     See  Matter 
69.    See  Matter  of  Lind,  132  App.  Div.  of  Sloane,  154  N.  Y.  109.    In  that  case' 
321.  the  remainder  could  not  be  determined 

89  Cons.  L.  1909,  c  62,  §  230  (L.  1896,  until  the  death  or  remarriage  of  the 
c.  908,  §  230,  as  amended  L.  1899,  c.  life  tenant.  The  provisions  of  the  aet 
76).  The  Act  of  1899,  in  its  original  did  not  apply  to  a  case  where  the 
form,  attempted  to  tax  remainders  transfer  was  made  prior  to  the  pas- 
which  had  vested  prior  to  June  30.  sage  of  the  act,  though  the  cont'n- 
1885,  and,  in  this  respect,  was  un-  geney  upon  which  the  estate  actually 
constitutional.  (Matter  of  Pell,  171  vested  in  possession  took  place  aftsr 
N.  Y.  48.)  the   act   took   effect.      (Tallmadge   v. 

90  See  Matter  of  Wlieeler,  1  Misc.  Seamen,  9  Misc.  303;  30  N.  Y.  Supp. 
450,  22  N.  Y.  Supp.  1075.  304.) 

91  L.  1897,  c.  284,  amending  L.  1896,  93  L.  1899,  c.  76.  This  amendment 
c.  908,  §  230;  Matter  of  Connoly,  38  altered  the  rule  under  the  previous 
Misc.  533;  77  N.  Y.  Supp.  1113.  enactment,  that  future  contingent  es- 

92  See  Matter  of  Plum,  37  Misc.  466;  tates  were  not  taxable  until  they 
75  N.  Y.  Supp.  940.  Prior  to  the  vested  in  possession;  so  that  the  tax 
amendment  of  1899,  it  was  the  rule  became  payable  forthwith,  the  re- 
that  where  the  person  entitled  to  mainderman  taking  what  was  left, 
the  remainder  could  not  be  known  im-  (Matter  of  Vanderbilt,  172  N.  Y.  09; 
til  the  death  of  the  life  tenant,  the  64  N.  E.  Rep.  782.)  To  the  same 
tax  did  not  accrue  until  that  event,  effect.  Matter  of  Brez,  172  N.  Y.  601; 
(Matter  of  Davis,  149  N.  Y.  539;  Mat-  Matter  of  Hoyt,  44  Misc.  76;  Matter 
ter  of  Roosevelt,  143  id.  120;  Matter  of  Huber,  86  App.  Div.  458;  83  N.  Y. 
of  Curtis,  142  id.  219;  Matter  of  Hoff-  Supp.  769;  Matter  of  Le  Brun,  30 
man,  143  id.  327;  Matter  of  Howell,  Misc.  516;  80  N.  Y.  Supp.  486. 
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rights,  interest,  or  estates  of  the  transferees  are  dependent  upon 
contingencies  or  conditions  whereby  they  may  be  wholly  or  in  part 
created,  defeated,  extended  or  abridged,  a  tax  shall  be  imposed 
upon  said  transfer  at  the  highest  rate  which,  on  the  happening  of 
any  of  the  said  contingencies  or  conditions,  would  be  possible 
under  the  provisions  of  this  article,  and  such  tax  so  imposed  shall 
be  due  and  payable  forthwith  out  of  the  property  transferred." 
In  1901,®*  the  section  was  further  amended  by  inserting  therein, 
after  the  provision  last  quoted,  the  following:  "  Estates  in  expect- 
ancy which  are  contingent  or  defeasible  and  in  which  proceedings 
for  the  determination  of  the  tax  have  not  been  taken  or  where  the 
taxation  thereof  has  been  held  in  abeyance,  shall  be  appraised  at 
their  full,  undiminished  value  when  the  persons  entitled  thereto 
shall  come  into  the  beneficial  enjoyment  or  possession  thereof."  °' 
In  1902,®*  that  portion  of  the  amendment  of  1899,  first  quoted 
above,  was  in  turn  tjmitted,  and  the  section,  so  far  as  it  relates 
to  this  subject,  attained  its  present  form.  The  value  of  every 
future  or  limited  estate,  income,  interest,  or  annuity,  dependent 
upon  any  life  or  lives  in  being,  shall  be  determined  by  the  rule, 
method,  and  standard  of  mortality  and  value  employed  by  the 
superintendent  of  insurance  in  ascertaining  the  value  of  policies 
of  life  insurance  and  annuities,  for  the  determination  of  liabilities 
of  life  insurance  companies;  except  that  the  rate  of  interest  for 
making  such  computation  shall  be  five  per  centum  per  annum.®'^ 

9*L.   1901,  c.   173;    id.  c.  493.     Ths  S7  Cons.  L.   1909,  c.  62,  §  230    (for- 

effect  of  this  amendment  was  not  to  merly    L.    1896,     c.    908,    §     230,    as 

change  the  general  policy  of  making  amended  L.   1902,  e.  496) ;   Matter  of 

estates   in  expectancy  presently   tax-  Tracy,   179  N.   Y.   501.     The   amount 

able,  but  to  limit  it  to  cases  in  whicli  expended  by  executors  to  purchase  an 

transfers  in  expectancy  had  occurred  annuity,  will  be   taken  in   preference 

prior  to   ±899,   and  in  which  no  pro-  to  the   computation   of   its   value  by 

ceedings  had  been  tal^en  to  determine  the      superintendent      of      insurance, 

the  tax.    (Matter  of  Kennedy,  93  App.  (Matter  of  Hutchinson,  105  App.  Div. 

Div.  27.)  487.)     By  an  amendment  made  in  1901 

95  This  provision  is  not  applicable  (e.  173),  power  was  given  to  the 
to  a  remainder  vesting  on  the  death  State  comptroller,  with  the  written 
of  the  testator  prior  to  its  passage,  consent  of  the  attorney-general,  to 
though  the  computation  of  the  tax  compromise  with  the  trustees  of  any 
on  the  remainder  is  postponed,  on  ao-  estate,  the  amount  of  the  tax  upun 
count  of  the  impossibility  of  sooner  any  expectant  estate,  which,  undef 
determining  its  amount.  (Matter  of  the  Collateral  Inheritance,  or  Transfer 
Meyer,  83  App.  Div.  381;  82  N.  Y.  Tax,  Act,  were  not  then  ascertainablj, 
Supp.  329.)  To  the  same  effect.  Mat-  and  to  grant  discharges  thereof;  pro- 
ter  of  Hitchins,  43  Misc.  485;  89  N.  vided,  that  no  such  compromise  should 
Y.  Supp.  472;  aff'd,  101  App.  Div.  612.  be  conclusive  against  the  cesini  que 
See  Matter  of  Hosack,  39  Misc.  130;  trust  without  the  latter's  consent. 
78  N.  Y.  Supp.  983;  Matter  of  Craig,  This  provision  was  carried  into  the 
97  App.  Div.  289;  89  N.  Y.  Supp.  971.  Consolidated  Tax  Law  ais  section  233. 

96  L.  1902,  u.  496.     See  also  L.  1905, 
c.   368. 
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The  statute  further  provides  that  "  the  superintendent  of  insurance 
.  shall,  on  the  application  of  any  surrogate,  determine  the  value  of 
any  such  future  or  contingent  estate,  income  or  interest  therein, 
limited,  contingent,  dependent  or  determinable  upon  the  life  or 
lives  of  persons  in  being,  upon  the  facts  contained  in  any  such 
appraiser's  report,  and  certify  the  same  to  the  surrogate,  and  his 
certificate  shall  be  conclusive  evidence  that  the  method  of  compu- 
tation adopted  therein  is  correct"  (§  231).®^ 

The  foregoing  provisions  of  the  statute  clearly  bring  contingent 
remainders  within  the  operation  of  the  law,  and  supersede  some 
rulings  to  the  effect  that  the  former  statute  applied  only  to  vested, 
and  not  to  contingent,  remainders.**  But  where,  under  the  will, 
the  whole  estate  may  be  absorbed  by  the  life  tenant,  or  first  taker ;' 
or  where  the  ultimate  estate  is  dependent  upon  the  contingency 
of  the  exercise,  by  the  first  taker,  of  a  right  to  dispose  of  the  prop- 
erty by  will,  there  would  seem  to  be  no  basis  for  the  imposition 
of  the  tax,  it  being  a  question  whether  any  property  at  all  will 
pass.^ 

In  the  case  of  a  vested  remainder,  no  difficulty  arises.  Thus,  in 
the  case  of  a  bequest  to  a  wife  for  life,  with  remainder  absolutely 
to  a  son  and  his  heirs,  etc.,  the  remainder  vested  on  the  death 
of  the  testator,  and  passed  to  the  son's  heirs  on  his  death  before 
the  life  tenant.  It  is,  therefore,  subject  to  the  tax,^  at  the  value 
of  the  whole,  less  the  life  estate.*     In  the  case  of  a  devise,  to  a 

98  Under  the  Act  of  1885,  the  sur-.  income ;  and  this,  whether  he  bo  eu- 
rogate  was  governed  by  the  North-  ^  titled  to  custody  of  tne  corptts  or 
ampton  table  of  mortality,  under  the  not.  There  is  no  presumption  that 
general  rules  of  practice.  (Matter  of  he  will  waste  or  unlawfully  use  it. 
Robertson,  5  Dem.  92.)  \-  (Matter    of    Bushnjell,    73    App.    Div. 

99  See  Matter  of  Lefever,  5  Dem.'  325;  77  N.  Y.  Supp.  4;  aff'd,  172  N. 
184;  Matter  of  Clark,  1  Connoly,  431;    Y.  649.) 

22  St.  Rep.  354;  Matter  of  Hopkins,  2  Matter  of   Oager,  111   N.  Y.  343; 

6  Dem.  1.     The  collateral  inheritance  19  St.  Rep.  497;  Matter  of  Field,  36 

tax  imposed  by  L.   1885,   c.  483,  was  Misc.   279. 

upon     every    interest,    immediate    or  3  Matter  of  Van  Rensselaer,  N.   Y. 

future,  derived  under  a  testator  or  in-  Law    J.,    May    25,    1889;    Matter    of 

testate,  not  embraced  in  the  clause  of  Vinot,  7  N.  Y.  Supp.  517;  26  St.  Rep. 

exemption    in    the    act.      (Matter    of  610.     See  Matter  of  Jotmson,  6  Dem. 

Stewart,  131  N.  Y.  274;   43  St.  Rop.  146;  Matter  of  Runcie,  36  Misc.  607; 

171.)  73  N.  Y.  Supp.  1120;  Matter  of  Dows, 

1  Matter  of  Babcock,  37  Misc.  445;  167   N.   Y.  227;    Matter   of   Sherman, 

75   N.   Y.   Supp.   926;    aff'd,   81    App.  30  Misc.  547;   63  N.  Y.  Supp.  957. 

Div.  645.     See  Estate  of  Fleming,  N.  4  Matter  of  Lange,  55  N.  Y.   Supp. 

Y.  Law,  J.,  Oct.  15,   1889;   Matter  of  750;    Matter   of   Hall,   36    Misc.    818. 

Wallace,   18  St.  Rep.   387.     But  it  is  See   Matter  of  Hoyt,  37   id.   720;    76 

otherwise    where    the    power    of    the  N.   Y.   Supp.  504;    Matter  of  Sloane, 

life   tenant   is   limited   to   the   invest-  154  N.  Y.  109. 

ment  of  the  fund  and  the  use  of  the  ' 
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brother  and  his  wife,  of  an  estate  for  life  as  tenants  by  the  entirety 
in  certain  real  property,  the  beneficiary  being  known,  the  property 
definite,  and  the  event  certain  to  occur,  the  wife  has  an  interest 
which  is  capable  of  assignment,  and  of  which  the  present  value 
can  be  fixed,  and,  therefore,  the  wife's  interest  is  subject  to  the 
tax.®  So,  too,  remainders  absolutely  vested  in  the  decedent  at 
the  time  of  death,  one  under  a  will  and  the  other  under  a  power 
of  appointment,  are  both  presently  assessable  against  the  legatee 
of  such  decedent.® 

Where  a  tax  is  assessed  on  a  life  estate,  and  also  on  the  re- 
mainder, the  former  is  to  be  taken  out  of  the  income,  and  the  lat- 
ter is  to  be  deducted  from  the  principal.  The  fact  that  the  latter 
will  thus  be  reduced  is  no  objection,  since  such  reduction  is  law- 
fully made.'^ 

§  723.  Transfers  under  power  of  appointment. —  The  statutory 
provisions  relating  to  this  -subject  have  already  been  referred  to,* 
but. a  few  observations  in  connection  with  the  appraisal  of  such 
transfers  may  not  be  out  of  place.  It  has  been  held,  that  where  a 
power  of  appointment,  given  by  a  will  which  took  effect  prior  to 
the  original  Inheritance  Tax  Law,  was  exercised  before  the  amend- 
ment of  1897  (chap.  284),  legacies  given  by  the  donee  of  the  power 
should  not  be  taxed;*  but  whether  a  transfer,  under  an  appoint- 
ment made  after  the  amendment,  is  taxable  as  part  of  the  donee's 
estate,  depends  upon  a  consideration  of  the  terms  of  the  original 
grant.     If,  under  the  donor's  will,  the  remainder  vests  subject 

5  Matter  of  Higgins,  N".  Y.  Law  J.,  such  payment  would  affect  the  income 
Dee.   7,   1889.  did  not  alter  this  result,  that  he  must 

6  Matter  of  Zefita,  167  N.  Y.  280.  dissent  from  the   decision.      "  In  my 
f  Matter  of  Johnson,   6  Dem.   146;    opinion,  the  tax   should  be  borne  by 

20  St.  Rep.  134;  Matter  of  Bushnetl,  the  beneficiaries  in  remainder,  and  the 

73  App.  Div.  325;  77  N.  Y.  Supp.  4;  order   should   run   against   those  who 

aflf'd,   172  N.   Y.   649;   Matter  of  Mc-  have  been  served;  that  the  executrix 

Mahon,  28  lilisc.  697;  60  N.  Y.  Supp.  has  power  under  section  7  to  sell  that 

64.      Where    the    interest   of   the    life  interest  in  remainder  for  the  purpose 

beneficiary  is  not  taxable,  the  amoimt  of  paying  the  tax,  and  that  it  is  the 

of  the  remainderman's  tax  is,  never-  '  property '    referred   to    in    that   sec- 

theless,  lawfully   payable   out  of   the  tion." 

principal.  (lb.)  See  Matter  of  Lea-  8  See  §  699o,  ante.  As  to  taxing 
vitt,  22  St.  Rep.  81;  Matter  of  Le-  such  transfers  before  the  amendment 
fever,  5  Dem.  184;  Matter  of  Hopkins,  of  1897,  see  Matter  of  Stewart,  2  Con- 
6  id.  1.  In  Matter  of  Cockey,  (N.  Y.  noly,  281;  aff'd,  131  N.  Y.  274;  Mat- 
Law  J.,  March  21,  1893),  the  surro-  ter  of  Harbeck,  161  N.  Y.  211;  Mat- 
gate  of  New  York  county  said.  In  ref-  ter  of  Lord,  111  App.  Div.  152;  97  N. 
erence  to  Matter  of  Johnson  {supra),  Y.  Supp.  553;  aff'd,  186  N.  Y.  549. 
holding  that  the  taoc  upon  the  re-  » Matter  of  Harbeck,  161  N.  Y.  211; 
mainder  was  payable  out  of  the  prin-  Matter  of  Pell,  171  N.  Y.  48;  Matter 
cipal    fund,   and   that   the   fact   that  of  Delano,  176  N.  Y.  486. 
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only  to  being  defeated  by  an  appointment  to  others,  and  the  ap- 
pointment is  made  to  the  same  persons  to  whom  the  remainder  is- 
given  in  default  of  any  exercise  of  the  power,  the  beneficiaries  may 
elect  to  disregard  the  appointment  and  to  take  under  the  donor's 
will ;  and  if  that  will  took  effect  prior  to  the  statute,  no  tax  can  be 
imposed.^"  But  if,  on  the  other  hand,  the  title  to  the  remainder 
is  to  vest  only  on  the  failure  of  an  appointment,^^  or  where  the 
power  of  appointment  is  exercised  in  a  different  manner,  or  in 
favor  of  different  persons  than  the  donor's  will  provided  in  default 
of  such  appointment,  there  is  no  right  of  election,  and  the  bene- 
ficiaries of  the  power  must  take  under  the  donee's  will,  and  be 
subject  to  the  tax/^  the  reason  being  that,  in  all  such  cases,  it  is 
necessary  to  resort  to  the  will  by  which  the  appointment  is  made 
before  title  can  be  established  to  the  property  claimed.  It  has  also 
been  said  that  the  power  of  appointment  must  have  been  given  by 
a  domestic  will,  and  that  therefore  a  bequest  by  a  resident  of  this 
Stabe,  pursuant  to  a  power  granted  by  the  will  of  a  nonresident, 
of  property  still  in  the  hands  of  the  foreign  trustees  of  the  donor's 
estate,  is  not  subject  to  the  tax.'^  The  appraisal  is  to  be  made  as 
of  the  time  the  power  was  exercised,-*^^  hence  property  which,  at 
that  time,  was  in  the  form  of  personalty  should  be  so  treated,  al- 
though consisting  of  real  estate  at  the  death  of  the  original  tes- 
tator. ■'■^  It  is  also  to  be  noted  that,  except  in  the  cases  above 
mentioned,  transfers  under  a  power  of  appointment  are  regarded 
as  passing  under  the  will  or  grant,  by  which  the  power  is  exer- 
cised and  not  from  the  instrument  creating  the  power  ;^®  so  that, 
transfers  by  the  donee  to  his  lineal  descendants,  or  to  the  other 

10  Matter  of  Lansing,  182  N.  Y.  238;  of  Lowndes,  60  Misc.  506.  The  ques- 
Matter  of  Haggerty,  128  App.  Div.  tion  as  to  the  location  of  the  prop- 
479;  Matter  of  Backhouse,  110  App.  erty  is  immaterial.  (Matter  of  Hull, 
Div.  737;  96  N.  Y.  Supp.  466;  aflf'd,  111  App.  Div.  322;  97  N.  Y.  Supp. 
185  N.  Y.  544;  Matter  of  Ripley,  122  701;  aff'd,  186  N.  Y.  586.) 

App.  Div.  419;   106  N.  Y.  Supp.  844;  13  Matter  of  Thomas,  39  Misc.  136; 

Matter    of    Chapman,    133    App.   Div.  78  N.  Y.  Supp.   981. 

337.     See  Matter  of  Mather,  90  App.  14  Matter  of  Tucker,  27  Misc    616- 

Div.  382;   85  N.  Y.  Supp.  657;   aff'd,  59  N.  Y.   Supp.  699. 

179  N.  Y.  526.  15  Matter  of  Dows,  167  N.  Y.  227. 

11  Matter  of  Cooksey,  182  N.  Y.  92;  is  Hence,  where  a  life  tenant  is 
Matter  of  Lewis,  60  Misc.  643;  Mat-  given  power  to  appoint  the  remainder, 
ter  of  Vanderbilt,  50  App.  Div.  246;  no  tax  is  to  be  assessed  against  the' 
aff'd,  163  N.  Y.  597;  Matter  of  Potter,  remainder  interest  until  the  time 
51  App.  Div.  212;  64  N.  Y.  Supp.  comes  for  the  exercise  of  the  power 
1013.  See  Matter  of  Delano,  176  K".  (Matter  of  Howe,  86  App.  Div  286- 
Y.  486.  83  N.  Y.   Supp.  825;   aff'd,  176  N.  Y. 

12  Matter  of  Cooksey,  supra;  Mat-  570.)  Compare  Matter  of  Le  Brun, 
ter  of  Warren,  62  Misc.  444;  Matter  39  Misc.  516;  80  N.  Y.  Supp.  486 
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persons  specified  in  section  221  of  the  act,  are  exempt,  although 
such  persons  may  be  collateral  heirs  of  the  donor." 

§  724.  Notice  of  appraisal —  We  do  not  understand  it  to  be  re- 
quired that  a  notice  of  a  voluntary  application  for  the  appointment 
of  an  appraiser  should  be  given  to  the  parties  interested  in  the 
estate,  including  the  county  treasurer  or  comptroller,  as  the  appli- 
cation will  be  granted  as  of  course,  though  the  surrogate  may 
direct  such  notice  to  be  given. ^^  The  important  thing  is,  that 
notice  of  the  appraisal  shall  be  given  to  those  interested,  whose 
names  must  be  designated  in  the  application  for  the  order  appoint- 
ing the  appraiser.  It  must  not  be  forgotten  that  this  is  a  judicial 
proceeding  to  fix  the  liability  of  a  taxpayer,  and  he  must  have  due 
notice  of  the  proceeding  against  him,  and  must  be  given  a  hearing, 
or  an  opportunity  to  be  heard,  in  reference  to  the  value  of  his 
property  and  the  amount  of  the  tax  which  is  to  be  imposed.  Un- 
less he  has  these,  his  constitutional  right  to  due  process  of  law  has 
been  invaded,  and  the  tax  imposed  is  invalid  as  having  been 
imposed  without  jurisdiction.-^^  The  notice  may  be  served  per- 
sonally or  by  mail,  but  as  the  statute  does  not  prescribe  the  length 
of  notice  to  be  given,  it  is  the  duty  of  the  surrogate  to  fix  a  reason- 
able time  according  to  the  circumstances  of  each  case. 

§  725.  Appraiser's  report. —  The  appraiser  should  report  to  the 
surrogate,  in  writing,  the  property  of  the  decedent,  the  names  of 
the  persons  to  whom  the  same  is  transferred,  if  knowQ,^"  the  value 
thereof,  the  depositions  of  the  witnesses  examined  and  such  other 
facts  as  the  surrogate  may  require.  He  should  also  note  in  his  re- 
port the  appearances,  on  the  appraisal,  of  any  interested  parties ; 
and  also  their  objections,  if  any,  to  his  appraisal.  It  is  usual  to  file 
such  objections  in  writing  with  the  appraiser,  and  for  him  to  annex 
them  to  his  report.  This  will  give  the  party  filing  objections  the 
right  to  notice  of  the  hearing  before  the  surrogate,  on  the  coming 
in  of  the  report;  though  we  do  not  understand  that  the  filing  of 
formal  written  objections  to  the  appraisal  and  report  is  necessary 

17  Matter  of  Walworth,  66  App.  Div.  20  Property  which  is  not  specifically 
171;  72  N.  Y.  Supp.  984;  Matter  of  bequeathed  or  devised  is  deemed  to  be 
Eogers,  71  App.  Div.  462;  Matter  of  transferred  proportionately  to,  and  di- 
Seaver,  63  id.  283;  71  N.  Y.  Supp.  vided  pro  rata  among,  all  the  general 
544.  legatees    and   devisees    named   in   the 

18  See  Matter  of  Wolfe,  137  N.  Y.  will,  including  all  transfers  under  a 
205.  residuary  clause.     (§  220,  subd.  3.) 

19  See  Ma,tter  of  Daly,  34  Misc.  148; 
69  N.  Y.  Supp.  494;  Matter  of  Bolton, 
35  Msc.  688. 
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to  entitle  a  party  to  be  heard  in  opposition  before  the  surrogate. 
To  make  a  record  for  appeal  to  the  Supreme  Court,  it  is  better 
practice  for  the  appraiser  to  make  findings,  as  in  an  ordinary 
reference.^-^  The  report  must  be  made  in  duplicate,  one  of  which 
should  be  filed  with  the  surrogate  and  the  other  with  the  State 
comptroller  (§  230). 

§  726.  Proceedings  on  appraiser's  report. — "  From  such  report 
of  appraisal  and  other  proof  relating  to  any  such  estate  before 
the  surrogate,"  he  shall  "  forthwith,^^  as  of  course,  determine  the 
cash  value  of  all  estates,  and  the  amount  of  the  tax  to  which  the 
same  are  liable"  (§  231).^^  Upon  the  determination  as  to  the 
value  of  any  estate  subject  to  the  tax,  he  shall  give  immediate 
notice  thereof,  and  of  the  amount  of  the  tax  to  all  persons  knoven 
to  be  interested,  and  shall  forward  a  copy  of  the  order  made  by 
him  to  the  State  comptroller  (§  231). 

§  727.  Review  of  appraisement —  The  State  comptroller,  or  any 
person  dissatisfied^*  with  the  appraisement  or  assessment  and  de- 
termination of  the  tax,  "  may  appeal  therefrom  to  the  surrogate 
within  sixty  days^^  from  the  fixing,  assessing,  and  determination 
of  the  tax  by  the  surrogate  as  herein  provided,  upon  filing  in  the 

21  See  MaAter  of  Bolton,  supra.  the  interests  of  infants  upon  the  re- 

22  The  great  age  of  a  life  tenant  turn  of  the  appraiser's  notice,  if  it 
whose  share  is  subject  to  the  col-  appears  that  their  rights  are  involved 
lateral  inheritance  tax  is  no  reason  and  they  are  not  otherwise  adequately 
for  postponing  the  confirmation  of  the  represented.  The  last  rule  ia  now 
report  of  the  appraiser.  (Estate  of  made  statutory.  (§  231.)  The  failure 
Wilkes,  N.  Y.  Law  J.,  Oct.  31,  1889.)  to   appoint   a   special  guardian,  at   a 

23  The  following  rules  prevail  in  time  when  there  was  no  provision  of 
New  York  county:  (1)  Upon  the  fil-  the  statute  requiring  it,  is  not  de- 
ing  of  the  appraiser's  report  the  sur-  sitructive  of  the  surrogate's  jurisdic- 
rogate  will  immediately  enter  the  tion  to  tax  the  infant's  legacy.  (Mat- 
order  determining  the  value  of  the  ter  of  Jones,  54  Misc.  202.)  Where 
property  and  the  amount  of  the  tax.  the  estate  of  an  infant  is  not  tax- 
The  matter  will  not  appear  on  the  able,  no  allowance  can  be  made  to  his 
calendar  at  this  stage,  nor  will  the  special  guardian.  (Matter  of  Post,  5 
court  then  consider  objections  to  the  App.  Div.  113.)  As  to  the  conclusive- 
report.  (2)  A  party  having  objections  ness  of  the  order  fixing  the  tax,  see 
to  the  report,  or  the  order  entered  Matter  of  Lawrence,  96  App.  Div.  29. 
thereupon,  may,  within  sixty  days,  24  The  executor  may  appeal  from  an 
file  a  notice  of  appeal.  This  notice  to  order  fixing  the  tax.  (Matter  of  Cor- 
be  served  upon  all  parties  appearing  nell,  66  App.  Div.  162;  73  N.  Y.  Supp. 
before    the    appraiser,    and    proof    of  32;  170  N.  Y.  423.) 

such  service  to  be  filed  with  the  clerk,  25  An  appeal  taken  after  the  expira- 

with  the  notice  of  appeal.    Thereupon  tion  of  sixty  days  is  too  late,  whether 

the  proceeding  will  be  placed  upon  the  the  surrogate  performed  his  statutory 

calendar  for  the  next  regular  motion  duty  of  giving   notice  to   all  parties 

day.      This    notice   must   specify    the  interested  of  the  tax  imposed  or  not. 

grounds   of  objection.      (3)    A  special  (Matter  of  Connelly,  38  Misc.  466;  77 

guardian  will  be  appointed  to  protect  N.  Y.   Supp.  1032.) 
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office  of  the  surrogate  a  written  notice  of  appeal,  which  shall  state 
the  grounds  iipon  which  the  appeal  is  taken  "  ^®  (§  232).  The 
appeal  is  not  limited  to  questions  of  law,  but  may  be  taken  to  the 
surrogate  upon  both  the  law  and  the  facts,  and  he  has  ample  power 
to  correct  any  error  brought  to  his  attention.  For  the  purpose 
of  making  such  correction,  the  surrogate  is  not  bound  by  the  esti- 
mate of  the  appraiser  or  by  the  facts  which  appeared  before  him, 
but  he  may  hear  such  new  evidence  and  allegations  as  may  be 
properly  presented  to  him.^''  In  fixing  the  tax,  the  surrogate  acts 
judicially ,^^  not  ministerially,  and  an  appeal  lies  to  the  Supreme 
Court.  Such  appeal,  however,  is  taken  from  the  surrogate's  deter- 
mination of  the  appeal  to  him,  not  from  his  order  made  on  the 
return  of  the  appraiser's  report  ;^^  and  upon  such  appeal  the 
Appellate  Division  is  confined  to  a  consideration  of  the  grounds 
of  review  stated  in  the  notice  of  appeal  to  the  surrogate.^" 

In  addition  to  the  remedy  by  appeal,  the  statute  also  provides 
that  if  such  comptroller^^  believes  that  the  appraisal  or  determina- 
tion was  made  fraudulently,  coUusively,  or  erroneously,  he  may, 
within  two  years  after  the  entry  of  the  order,  apply  to  a  justice 
of  the  Supreme  Court  of  the  judicial  district  embracing  the  Sur- 
rogate's Court  in  which  the  order  or  decree  was  filed,  for  a  re- 
appraisal.^^ Such  justice  may  appoint  an  appraiser  for  that  pur- 
pose, who  shall  possess  all  the  powers,  be  subject  to  the  same 
duties,  and  receive  the  same  compensation,  as  is  provided  with 
respect  to  an  appraiser  appointed  by  the  surrogate.  His  report 
shall  be  filed  with  the  justice  by  whom  he  was  appointed,  and 

26  Matter  of  Davis,  149  N.  Y.  539;  should  present  upon  that  appeal  every 
Matter  of  Wormser,  51  App.  Div.  441 ;  objection  which  he  has  to  the  order. 
Matter  of  Stone,  56  Misc.  247.    As  to  (Matter  of  Cook,  194  N.  Y.  400.) 
motions  to  modify  or  vacate  order  in-  31  This  remedy  is  available  only  to 
stead  of  appeals,  see  §  714,  n.,  ante,  the     State     comptroller     (Matter    of 

27  See  Matter  of  McPherson,  104  Smith,  40  App.  Div.  480),  but  is  not 
N.  Y.  306;  Matter  of  Westurn,  152  exclusive,  as  he  may  appeal  to  the 
id.  93;  Matter  of  Thompson,  57  App.  Supreme  Court  under  Co.  Civ.  Proc, 
Div.  317.  The  fact  that  the  property  §  2570.  (Morgan  v.  Warner,  45  App. 
sold  shortly  after  the  appraisal  at  a  Div.  424;  aff'd,  162  N.  Y.  612.) 
somewhat  lower  price  than  the  value  32  The  application  should  be  based 
fixed  by  the  appraiser  is  no  reason  on  errors  of  fact  only,  as  those  of  law 
for  modifying  the  order  fixing  the  tax.  can  be  reviewed  by  appeal.  (Matter 
(Matter  of  Dowry,  89  App.  Div.  226.)  of  Niven,  29  Misc.  550;  61  N.  Y.  Supp. 

28  Matter  of  Hull,  109  App.  Div.  248.  956.)      But    a   reappraisement   should 

29  Matter  of  Costello,  189  N.  Y.  288.  not  be  ordered  simply  because  prop- 

30  Matter  of  Kennedy,  93  App.  Div.  erty,  since  the  appraisal,  has  sold  for 
27.  a  larger  sum.     (Matter  of  Bruce,  59 

An  order  fixing  the  transfer  tax  N.  Y.  Supp.  1083;  Matter  of  Rice,  56 
upon  an  estate  is  an  entirety  and  a  App.  Div.  253.)  See  Matter  of  John- 
party  claiming  to  be  aggrieved  thereby  son,  37  Misc.  542;  75  N.  Y.  Supp.  1046. 
and     taking     an     appeal     therefrom 
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thereafter  the  same  proceedings  shall  he  had  before  such  justice, 
as  is  provided  to  be  taken  before  the  surrogate.  The  assessment 
of  the  justice  supersedes  that  of  the  surrogate  and  must  be  filed 
with  the  State  comptroller,  a  certified  copy  being  transmitted  to 
the  surrogate.^* 

§  728.  When  and  to  whom  tax  payable. —  The  tax  is  to  be  paid 
to  the  treasurer,  in  a  county  in  which  the  ofiice  of  appraiser  is  not 
salaried,  and  in  other  counties,  to  the  State  comptroller;  and  the 
treasurer  or  comptroller  is  required  to  give,  and  every  executor, 
administrator,  or  trustee  is  required  to  take,  "  duplicate  receipts 
from  him  of  such  payment "  (§  222).  If  such  receipts  were  re- 
ceived from  a  county  treasurer,  the  executor  shall  send  one  of 
them  to  the  State  comptroller,  and  if  received  from  the  State 
comptroller,  to  the  State  treasurer.  The  State  comptroller  or  the 
State  treasurer,  as  the  case  may  be,  receiving  such  receipt  shall 
charge  the  officer  receiving  the  tax  with  the  amount  thereof,  and 
seal  said  receipt  with  the  seal  of  his  ofiice  and  countersign  the 
same  and  return  it  to  the  executor,  administrator,  or  trustee, 
whereupon  it  shall  be  a  proper  voucher  in  the  settlement  of  his 
accounts.^* 

The  time  of  the  transfer  is  fixed  as  the  time  when  the  tax  shall 
be  due  and  payable,  i.  e.,  the  day  of  the  death  of  the  testator,  in" 
testate,  grantor,  etc.,  as  the  case  may  be..  An  exception,  however, 
is  made  in  the  case  of  a  "  transfer  of  any  estate,  property,  or  in- 
terest therein  limited,  conditioned,  dependent  or  determinable 
upon  the  happening  of  any  contingency  or  future  event  by  reason 

33  Cons.   L.    1900,   c.    62,    §   232    (L.    inal  act,  it  was  held,  that  where  the 

1896,  c.   908,    §    232,   as   amended   L.  tax   was   paid   in   New   York   county 

1897,  c.  284).  on   decedent's   real    estate    situate   in 

34  By  section  236  "  any  person  shall,  that  county  and  another  county,  it 
upon  the  payment  of  the  sum  of  having  been  appraised  in  bulk,  the 
fifty  cents,  be  entitled  to  a  certificate  receipt  of  the  comptroller  in  the 
of  the  State  comptroller  that  the  tax  former  county,  filed  in  the  latter 
upon  the  transfer  of  any  real  estate  county,  is  conclusive  evidence  that  the 
of  which  the  decedent  died  seized  has  tax  on  the  real  estate  situated  in  the 
been  paid,  such  certificate  to  desig-  later  county  has  been  paid.  (Matter 
nate  the  real  property  upon  which  of  Keenan,  1  Connoly,  226.)  The 
such  tax  is  paid,  the  name  of  the  per-  comptroller,  by  accepting  the  tax  im- 
son  so  paying  the  same  and  whether  posed  upon  a  life  estate,  is  not  es- 
in  full  of  such  tax.  Such  receipt  may  topped  from  contesting  the  part  of  the 
be  recorded  in  the  office  of  the  county  order  declaring  that  the  "remainder 
elerk  or  register  of  the  county  where  estaite  is  at  present  undeterminable, 
such  property  is  situaite,  in  a  book  and  not  now  subject  to  tax."  (Mat- 
to  be  kept  by  him  for  that  purpose,  ter  of  Bogert,  25  Misc.  466;  55  N.  Y. 
which  shall  be  labeled  '  transfer  tax.'  "  Supp.  751.) 

Under  a  similar  provision  of  the  orig- 
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of  which  the  fair  market  value  thereof  cannot  be  ascertained  at 
the  time  of  the  transfer."  As  to  the  tax  on  such  an  estate,  it  "  shall 
accrue  and  become  due  and  payable  when  the  persons  or  corpora- 
tions beneficially  entitled  thereto  shall  come  into  actual  possession 
or  enjoyment  thereof  "  (§222). 

§  729.  Discount  for  prompt  payment;  penalty  for  nonpayment. — 

"  If  such  tax  is  paid  within  six  months  from  the  accruing  thereof, 
a  discount  of  five  per  centum  shall  be  allowed  and  deducted  there- 
from. If  such  tax  is  not  paid  within  eighteen  months  from  the 
accruing  thereof,  interest  shall  be  charged  and  collected  thereon 
at  the  rate  of  ten  per  centum  per  annum  from  the  time  the  tax 
accrued,^"  unless  by  reason  of  claims  made  upon  the  estate,  neces- 
sary litigation  or  other  unavoidable  cause  of  delay,  such  tax  can- 
not be  determined  and  paid  as  herein  provided,  in  which  case 
interest  at  the  rate  of  six  per  centum  per  annum  shall  be  charged 
upon  such  tax  from  the  accrual  thereof  until  the  cause  of  such 
delay  is  removed,  after  which  ten  per  centum  shall  be  charged  " 
(§223).  As  a  tax  does  not  carry  interest  by  implication  of  law, 
as  in  the  case  of  a  debt,  all  systems  of  taxation,  where  default  is 
made  in  the  payment  of  the  tax,  add  interest  by  way  of  a  ■penalty. 
,What  is  called  "  interest  "  in  the  statute  is  no  part  of  the  tax,  but 
only  a  penalty,  to  be  exacted  or  not,  according  to  whether  the  tax 
has  been  paid  in  time  or  otherwise.^® 

§  730.  Remission  of  penalty —  The  reduction  of  the  penalty  of 
ten  per  cent,  to  six  per  cent,  in  a  case  where  the  tax  cannot  be 
determined  and  paid  within  eighteen  months  after  decedent's 
death,  as  above,  amounts  to  this :  that  whether  the  delay  to  pay  the 
tax  is  unavoidable  or  not,  interest  by  way  of  a  penalty  is  imposed 
from  the  expiration  of  that  period ;  if  the  delay  is  unnecessary  and 
avoidable,  then  an  additional  four  per  cent,  is  added,  making  ten 
per  cent,  as  the  maximum  penalty.^'^  The  law  does  not  provide 
for  a  remission  of  all  interest.^*  The  application  for  a  remission 
of  the  extreme  penalty  may  be  made  on  motion  and  affidavits  ( and 
notice  to  the  State  comptroller),  setting  forth  the  ground  or  occa- 
sion for  the  delay  beyond  the  eighteen  months,  in  paying  the  tax. 

35  Interest  is  chargeable  against  the       37  People    v.    Prout,    supra,    which 
estate  of  a  remaanderman  under  a  will    gave,   in    effect,   this    construction   to 
made   prior    to    1892,   only    from   the    sections  4,  5,  of  the  Act  of  1885. 
deaith    of    the    life    tenant.      (Matter        3S  Matter  of  Brown,  N.  Y.  Law  J., 
of  Davis,  91  Hun,  53;  aff'd,  149  N.  Y.    Feb.  8,  1893   {de  Act  of  1892). 
539.) 

36  People  V.  Prout,  53  Hun,  541;  25 
St.  Rep.  33;   aff'd,  117  N.  Y.  650. 
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"  Claims  made  upon  the  estate^  necessary  litigation,  or  other  un- 
avoidable cause  of  delay,"  are  the  grounds  mentioned  in  the 
statute.  The  suspension  of  the  executor's  action,  after  he  is  served 
with  a  citation  to  revoke  probate,  under  Code  Civ.  Proc,  §  2650, 
is  not  an  "  unavoidable  delay,"  so  as  to  relieve  him  of  the  liability 
to  pay  interest  prior  to  the  decree.^^  Ignorance  of  the  law  is  no 
excuse,  nor  the  fact  that  the  payment  of  the  penalty  will  be  a 
hardship  to  the  legatees.*"  The  Act  of  1887  provided  that  the 
penalty  should  not  be  imposed  where,  by  reason  of  claims  upon 
the  estate,  litigation  or  other  unavoidable  cause  of  delay,  "  the 
estate  of  any  decedent,  or  a  part  thereof,  could  not  be  settled  at 
the  end  of  eighteen  months  from  the  death  of  the  decedent,"  which 
was  a  re-enactment  of  the  Act  of  1885,  except  that  the  period  of 
settlement  was  therein  fixed  at  one  year  instead  of  eighteen 
months.  Under  the  Acts  of  1892,  1896,  and  the  present  tax  law, 
the  penalty  is  not  charged  where  claims,  litigation,  or  other  un- 
avoidable cause  of  delay  prevents  "  the  determination  and  payment 
of  the  tax."  *^  It  also  changes  the  terms  upon  which  the  remission 
is  granted.  In  the  prior  acts,  the  six  per  cent,  interest  ran  from 
;  the  expiration  of  eighteen  months  from  accrual  to  the  date  when 
the  cause  of  delay  was  removed;*^  while  under  the  later  acts,  in 
cases  where  the  penalty  is  not  imposed,  interest  at  the  rate  of  six 
per  cent,  is  charged  from  the  date  of  accrual  (the  date  of  death) 
until  the  cause  of  delay  is  removed.  Under  whatever  act  an  appli- 
cation of  this  character  may  be  made,  it  is  of  the  utmost  impor- 
tance that  the  date  when  the  cause  of  delay  was  removed,  should  be 
£xed.*3 

§  731.  Giving  bond  on  deferring  payment. — [The  subject-matter 
of  this  section  in  the  last  edition  related  to  the  postponement  of 

39  Matter  of  Stewart,  131  N.  Y.  274.  -wMch  the  tax  could  be  paid  beside  the 

40 Matter  of  Piatt,  8  Misc.  144.  seat  in  the  Stock  Exchange;   yet  the 

*l  See  Matter  of  Wormser,  51  App.  date    when    this    asset    was    realized 

Div.  441 ;  Matter  of  Bolton,  35  Misc.  upon  is  not  given.    If  could  have  been 

688.  sold  at  am  earlier  date,  though  possi- 

42  Matter  of  Moore,  90  Hun,  162.  bly  at  a  sum  less  than  that  actually 
The  statute  in  force  at  decedent's  realized.  The  tax  was  actually  fixed 
death  governs,  even  though  the  period  and  determined  about  a  year  after  its 
of  exemption  from  interest  did  not  accrual,  and  it  is  very  clear  could 
expire  until  after  the  later  act  took  then  have  been  paid.  The  representa- 
effecf.  (Matter  of  Fayerweather,  143  tives  of  an  estate  cannot  wait  for 
N.  Y.  114j  Matter  of  Milne,  76  Hun,  higher  prices  on  assets  at  the  expense 
328.)  of  the  State."     See  Matter  of  Acker, 

43  Matter  of  Colhoun,  N.  Y.  Law  J.,  N.  Y.  Law  J.,  May  9,  1893 ;  Matter  of 
June  15,  1893.    In  that  ease,  the  sur-  Somerville,  id.,  Jan.  21,  1893;   Matter'' 
rogate  said:     "The   petitioner  herein  of  Purroy,  id'..  May  6,   1892;   Matter 
bases  his  application  upon  the  circum-  of  Johnson,  id.,  Apr.  8,  1893. 

stance  that  there  was  no  asset  out  of 
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payment  of  the  tax  on  future  and  contingent  estates  and  the  giving 
of  security  therefor.  When,  by  L.  1899,  c.  76,  such  estates  became 
presently  taxable,  the  provisions  of  the  act  allowing  the  giving  of 
a  bond  on  deferring  payment,  became  obsolete,  and,  upon  the 
revision  of  the  law  in  1905  (L.  1905,  c.  368),  were  omitted] . 

§  732.  Refund  of  tax. —  The  statute  provides  for  the  refunding 
of  any  tax  "  erroneously  paid,"  and  for  the  refunding  of  "  an  equi- 
table portion  "  of  it  in  a  case  where  a  legatee  or  distributee,  after 
having  received  his  legacy  or  distributive  share,  less  the  tax,  has 
been  required  to  refund  to  the  representative  an  amount  necessary 
to  satisfy  debts  of  the  decedent  subsequently  proved  against  the 
estate.  In  such  a  case,  the  legatee  or  distributee  is  entitled  to  a 
refund  of  an  equitable  portion  of  the  tax  by  the  representa- 
tive, unless  he  has  paid  it  over  to  the  county  treasurer  or  State 
comptroller,  and  if  so,  by  the  latter  officers.  Provision  is  also  made 
for  the  refunding  of  any  tax,  in  part  or  whole,  where  the  order 
fixing  the  same  has  been  modified  or  reversed  within  two  years** 
from  the  entry  of  such  order,  but  an  application  for  a  refund  must 
be  made  within  one  year  from  such  reversal  or  modification.*^  JSTo 
interest  is  allowed  upon  any  refund  to  which  the  representatives, 
legatees,  devisees,  or  distributees  may  be  entitled  under  the  sec- 
tion.*^ If  deductions  for  debts  were  allowed  on  the  appraisal, 
which  are  afterward  proved  to  have  been  erroneously  made,  the 
surrogate  may  assess  the  tax  upon  the  amount  wrongfully  or 
erroneously  deducted.*''     The  remedy  furnished  by  the  statute  is 

« See   Matter   of   Sherar,  -25  Misc.  39   Misc.    128;    78   N.   Y.   Supp.    971 

138.     The  two  years'  limitation  was  aflf'd,  80  App.  Div.  388;  175  N.  Y.  507 

inserted  in  tlie  tax  law  by  L.  1900,  c.  Matter  of  Willets,  119  App.  Div.  119 

382.     It  is  retroactive  in   effect,   and  aff'd,  190  N.  Y.  526.)     As  to  the  power 

applies  to  a  case  in  which  the  order  of  the  surrogate  to  vacate  or  modify 

fixing   the   tax  was   entered   prior  to  the   order    fixing    the   tax,   generally, 

the  date  of  the  amendment.     (Matter  see    §   714,  n.,   ante,    and  cases   there 

of  Hoople,  179  N.  Y.  308.)  cited.     See  also  Morgan  v.  Cowie,  49 

45  The   surrogate   has   no    power  to  App.  Div.   612;   63  N.  Y.   Supp.  608; 

modify  an  order  fixing  a  transfer  tax  Maitter  of  Cameron,  97  App.  Div.  436; 

and   allow  a   refund  to  the  executor  89  N.  Y.  Supp.  977;  aff'd,  181  N.  Y. 

on  discovery   of  a   debt   due  by  the  560;  Matter  of  Henderson,  157  N.  Y. 

estate,  where  no  appeal  has  been  duly  423. 

taken  from  the  order  fixing  the  tax.  46  The  provision  relating  to  interest 
(Matter  of  Hamilton,  41  Misc.  268;  84  was  inserted  by  L.  1906,  c.  323.  Prior 
N.  Y.  Supp.  44.)  To  the  same  effect,  thereto  interest  was  allowable.  (Mat- 
Matter  of  Wallace,  28  Misc.  603;  Mat-  ter  of  O'Berry,  179  N.  Y.  285;  72  N. 
ter  of  Morgan,  36  Misc.  753;   Matter  E.  Eep.  109.) 

of  Connelly,  38  id.  446.  Compare  47  Cons.  L.  1909,  c.  62,  §  225  (L. 
Matter  of  Campbell,  50  Misc..  485.  1896,  c.  908,  §  225,  as  amended  L. 
But  it  is  otherwise  where  the  order  fix-  1901,  c.  173).  See  Matter  of  Win- 
ing the  tax  was  void  for  want  of  ters,  21  Misc,  552;  Matter  of  Parli,  8 
jurisdiotion.     (Matter  of  Scrimg«oui°,  id.  550. 
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exclusive ;  hence,  the  Supreme  Court  has  no  power,  on  reversing  a 
surrogate's  assessment  of  the  tax,  to  direct  the  county  treasurer 
or  the  comptroller,  as  the  case  may  be,  to  refund  the  tax  paid 
under  the  surrogate's  order.**  Of  course,  if  a  representative  pays 
the  tax  on  a  legacy  or  a  distributive  share  which  is  not  subject  to 
the  tax,  or,  having  erroneously  paid  it,  takes  no  steps  to  recover 
the  amount  paid,  he  is  chargeable  with  the  amount  on  his  account- 
ing; that  is,  the  legatee  or  distributee,  as  the  case  may  be,  is 
entitled  to  receive  his  entire  legacy  or  share  without  deduction  of 
the  amount  thus  erroneously  paid,**  unless  the  payment  was  made 
with  the  knowledge  and  assent  of  the  legatee  or  distributee.®" 

§  733.  Costs  of  compulsory  proceeding In  proceedings  insti- 
tuted by  a  district  atcorney,  at  the  instance  of  the  State  comp- 
troller, costs  may  be  awarded,  which,  "  after  the  collection  and 
payment  of  the  tax  to  the  State  comptroller  or  county  treasurer, 
may  be  retained  by  the  district  attorney  for  his  own  use."  These 
costs  are  in  the  discretion  of  the  surrogate,  but  it  is  provided  that 
they  "  shall  not  exceed  in  any  case,  where  there  has  not  been  a 
contest,  the  sum  of  one  hundred  dollars,  or,  where  there  has  been 
a  contest,  the  sum  of  two  hundred  and  fifty  dollars."  It  is  also 
provided  that,  whenever  the  surrogate  shall  certify  that  there  was 
probable  cause  for  issuing  a  citation  and  taking  the  proceedings, 
the  State  comptroller  shall  pay  or  allow  to  the  treasurer  all  ex- 
penses incurred  for  the  service  of  citations  and  other  lawful 
disbursements  not  otherwise  paid.  Where  the  comptroller  is  cited 
as  a  party  in  a  proceeding  by  the  representative  for  the  appoint- 
ment of  an  appraiser,  he  is  authorized  to  designate  and  retain 
counsel  to  represent  him  therein,  and  to  pay  the  expenses  thereby 
incurred ;  except  that  in  the  collection  of  taxes  upon  estates  of 
nonresidents,  not  more  than  ten  per  cent,  of  the  tax  and  penalties 
collected  shall  be  allowed  for  legal  services  up  to  and  including 
the  entry  of  the  order  fixing  the  tax  (§  235).®^ 

*s  Matter  of  Howard,  54  Hun,  305;  remainders    passing    under    the    will, 

7   N.  Y.   Supp.   894;   Matter  of  Hall,  held, —  (1)   that  there  having  been  no 

27  St.  Rep.   133;   7  N.  Y.  Supp.  595.  "  refusal  or  neglect"  to  pay  the  tax, 

49  Matter  of  Peyser,  5  Dem.  244.  costs   should  not  have  been  awarded 

50  Farquharson  v.  Nugent,  6  Dem.  againsit  the  executors,  and  (2)  that 
296.  there  was  probable  cause  for  institut- 

51  Where  the  district  attorney  com-  ing  the  proceeding,  and  the  district 
menced  the  proceeding  before  the  ex-  attorney  was  entitled  to  a  certificate, 
piration  of  the  eighteen  months,  and,  (Frazer  v.  People,  6  Dem.  174;  s.  e. 
four  days  before  the  expiration  of  as  Matter  of  Frowe,  20  St.  Rep.  355.) 
that  period,  the  executors  paid  the  See  Matter  of  McCarthy,  5  Misc.  276; 
tax  assessed  upon  a  life  estate  and  Matter  of  Hoffman,  76  Hun,  399. 
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§  734.  lees  of  county  treasurer. —  The  treasurer  of  each  county, 
in  which  the  office  of  appraiser  is  not  salaried,  shall  be  allowed 
to  retain  on  all  taxes  paid  and  accounted  for  by  him  each  year, 
five  per  centum  on  the  first  fifty  thousand  dollars,  two  and  one- 
half  per  centum  on  the  next  fifty  thousand  dollars,  and  one  per 
centum  on  all  additional  sums.  Such  fees  shall  be  in  addition  to 
the  salaries  and  fees  now  allowed  by  law  to  such  officers  (§  237). 

TITLE  SEVENTH. 

payment  of  legacies. 

ARTICLE  EIEST. 

DIFFEKENT    KINDS    OP    LEGACIES. 

§  735.  General  description — The  intention  to  create  a  legacy  is 
nsually  expressed  by  the  words  "  give  "  or  "  bequeath ;"  yet  they 
are  not  essential  to  the  validity  of  a  gift.  If  it  appears  that  it 
was  the  intention  of  the  testator  to  have  property  go  to  the  person 
named  as  legatee,  even  though  the  words  "  wish  "  or  "  desire  " 
are  used,  effect  will  be  given  to  it.^^  The  most  general  description 
of  legacies,^^  with  regard  to  their  subject-matter,  is  that  they  are 
either  general  or  specific.  Certain  legacies  are  also  called  demon- 
strative, having  the  appearance,  in  some  respects,  of  a  specific 
legacy,  and  partaking  of  the  nature  of  a  general  legacy.  With 
respect  to  their  enjoyment,  legacies  are  again  divided  into  vested 
and  contingent,  absolute  and  conditional.  They  may  also  be 
viewed  as  subject  to  other  incidents,  such  as  being  cumulative,  in 
distinction  from  a  repetition  of  the  same  legacy.  There  are  also 
annuities  and  residuary  legacies. 

52  Testatrix  devised  all  her  estate  those  made  in  lieu  of  dower  and  in 
to  her  son,  with  the  provision  that  out  satisfaction  of  an  indebtedness,  as 
of  his  inheritance  he  "  is  desired  by  his  those  which  are  wholly  gratuitous, 
mother"  to  pay,  as  soon  as  possible.  It  is  the  synonym  of  the  word  "  be- 
$500  to  her  grandniece,  because  of  the  quest."  (Ortou  v.  Orton,  3  Keyes, 
kindness  bestowed,  etc.;  held,  that  the  486.)  A  provision  in  the  will  of  a 
grandniece  was  entitled  to  the  gift  husband  that  On  the  death  of  his 
to  her  under  the  precatory  words,  widow,  her  debts  shall  be  paid  from 
(Matter  of  Copeland,  38  Misc.  402;  his  estate,  and  charging  his  real  and 
77  N.  Y.  Supp.  931.)  See  Phillips  v.  personal  estate  therewith,  is  in  the 
Phillips,  112  N.  Y.  197.  Compare  natiu-e  of  a  legacy.  (Halloek  v.  Hal- 
Clay  V.  Wood,  153  N.  Y.  134.  lock,  79  App.  Div.  508;  80  N.  Y.  Supp. 

53  Every  bequest  of  personal  prop-    61.) 
erty   is   a   legacy,    including  as   well 

44 


§  736, 
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§  736.  Specific  and  demonstrative  legacies A  specific  legacy  is 

a  bequest  of  a  particular  thing,  specified  and  distinct  from  all 
others  of  tlie  same  kind  belonging  to  the  testator.  As  to  such 
legacies,  the  will  speaks  as  of  the  time  of  its  execution,  and  a 
legacy  is  made  specific  by  the  designation  of  the  special  location  of 
the  property  as  well  as  by  the  use  of  other  language.®*  It  is  not  sub- 
ject to  abatement,  like  general  legacies,  and  is  payable  at  the  end 
of  the  year,  with  all  the  advantages  which  would  have  accrued  to 
the  legatee,  had  the  subject  of  the  gift  been  delivered  when  the 
will  took  effect. ®®    On  the  other  hand,  if  the  specific  legacy  be  dis- 


54  Matter  of  Delaney,  133  App.  Div. 
409.  A  direction  to  executors  to  sell 
specific  real  estate  and  out  of  the  net 
proceeds  to  pay  one-half  to  a  daugh- 
ter of  the  testatrix,  or  in  the  event 
of  her  death  at  or  before  the  sale, 
to  her  surviving  child  or  children,  the 
income  of  the  balance  to  a  son  for 
life  and  upon  his  death  the  principal 
to  said  daughter,  or,  if  dead,  to  her 
surviving  issue,  is  a  specific  bequest 
of  an  article  or  part  of  the  testator's 
estate  which  is  identified  and  dis- 
tinguished from  all  other  things  of 
the  same  kind  which  mg,y  be  satis- 
fied' only  by  the  delivery  of  the  par- 
ticular thing.  The  proceeds  of  a  sale 
of  specified  property  which  is  directed 
to  be  sold  is  just  as  much  a  specific 
legacy  as  if  the  property  itself  were 
given.  (Matter  of  Matthews,  122 
App.  Div.  605.) 

55Tifft  V.  Porter,  8  N.  Y.  516; 
Bevan  v.  Cooper,  7  Hun,  117;  rev'd 
on  another  point,  approved  as  to  this, 
in  72  N.  Y.  317;  Matter  of  Matthews, 
122  App.  Div.  605.  A  bequest  of  a 
certain  policy  of  insurance  in  a  speci- 
fied company  is  a  specific  legacy  and 
carries  with  it  all  its  accretions. 
(Matter  of  Gana,  60  Misc.  282;  s.  u. 
as  Matter  of  Frankenheimer,  130  App. 
Div.  454;  195  N.  Y.  346.)  A  direction 
to  the  executors  to  allow  certain  per- 
sons to  take  certain  property  at  an 
appraised  or  the  inventoried  value,  is 
not  a  specific  legacy,  and,  until  the 
property  is  set  apart  to  such  persons, 
the  executors  are  chargeable  with  its 
value.  (Majtter  of  Pollock,  3  Redf. 
101.)  By  the  terms  of  a  will,  prop- 
erty which  had  been  the  subject  of 
previous  gifts  was,  in  legal  effect, 
given  by  specific  bequests  to  such 
prior  donees.  Held,  to  amount  to 
a    confirmation    of    such    donations. 


(Decker  v.  Waterman,  67  Barb.  460.) 
In  Tifft  V.  Porter  {svpra),  the  tes- 
tator owned  360  shares  of  a  certain 
bank  stock,  and  he  bequeathed  240 
shares  to  one  legatee,  and  120  shares 
to  another,  but  without  indicating 
that  the  shares  bequeathed  were  to  be 
taken  from  those  which  he  owned  at 
the  time  of  his  death.  Held,  that 
the  legacies  were  general  and  not 
specific,  and  the  legatees  were  not 
entitled  to  dividends  intermediate  his 
death  and  the  delivery  of  the  stock. 
Compare  De  Nottebeck  v.  Astor,  13 
N.  Y.  98.  In  Brundage  v.  Brundage 
(60  id.  544),  it  appeared  that  the  will 
bequeathed  to  S.  ten  shares,  and'  to  E., 
"  during  life,"  twenty  shares  of  rail- 
road stock.  After  the  execution  of 
the  will,  and  before  the  testator's 
death,  the  company  issued  to  its  stock- 
holders what  were  styled  "  interest 
certificates,"  stated  to  be  for  moneys 
expended  out  of  its  earnings  in  im- 
provements. By  their  terms  they  were 
made  assignable,  and  were  payable, 
at  the  option  of  the  company,  out 
of  future  earnings,  with  dividends 
thereon,  or  were  convertible  into  stock. 
The  testator  received  and  retained 
these  certificates  on  the  shares  held 
by  him,  and  also  the  dividends  de- 
clared thereon,  and  held  the  certifi- 
cates at  the  time  of  his  death.  In 
an  action  for  the  construction  of  the 
will,  held,  that  the  legatees  took  the 
specified  number  of  shares  of  stock, 
as  they  were  at  the  time  of  the  tes- 
tator's death,  and  could  claim  no 
right  to,  or  interest  in,  the  certifi- 
cates; that  if  the  certificates  were  in- 
valid, the  stock  was  una&ected 
thereby;  if  valid  —  having  been  is- 
sued to,  and  received  by,  the  testator, 
they  became  an  independent  part  of 
his  estate.     A  bequest  of  eighty-two 
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appointed,  as  by  failure  of  the  specific  fund,  or  delay  in  its  de- 
livery,°*  the  legatee  will  not  be  entitled  to  any  recompense  or  satis- 
faction out  of  the  personal  estate  of  the  testator.  To  make  a  money 
legacy  specific,  the  money  must  be  so  described  by  the  testator  as 
to  enable  the  legatee  to  point  it  out  to  the  executor  as  in  a  par- 
ticular place,  chest,  bag,  or  purse,  or  in  some  person's  hands,  so 
that  it  can  be  delivered  in  specie.^''  Thus  a  bequest  of  "  all  the 
money  left  in  the  W.  S.  Bank,  after  carrying  out "  certain  prior 
directions  contained  in  the  will,  is  a  specific  legacy  of  a  chose  in 
action,  which  the  legatee  is  entitled  to  receive  in  specie,  together 
only  with  such  increment  as  may  have  attached  thereto.^^  JSTo 
claim  will  lie,  under  any  circumstances,  against  the  executors,  for 
interest,  eo  nomine,  thereon ;  nor  are  they  bound  to  make  the  same 
productive.^® 

A  legacy  is  demonstrative  when  the  particular  fund  or  personal 
property  is  pointed  out,  from  which  it  is  to  be  taken  or  paid,®° 


shares  of  stock,  followed  by  the  words 
"  whereof  fifty  shares,  which  are 
now  pledged  as  collateral  for  a  note, 
shall  be  released  by  my  executors 
from  said  pledge  immediately  upon 
my  death,  if  they  shall  not  have  been 
released  before  my  death,"  constitutes 
the  legacy  specific,  as  the  testatrix 
evidently  had  in  mind  specific  shares, 
some  of  which  were  pledged.  (Mat- 
ter of  Lyle,  41  Misc.  596.)  But  a 
mere  bequest  of  stock  without  any 
attempt  at  definite  description  is  a 
general,  and  not  a  specific,  legacy. 
(Matter  of  Bergen,  56  Misc.  92;  Mat- 
ter of  King,  122  App.  Div.  354.)  For 
other  illustrations,  see  Cogswell  v. 
Cogswell,  2  Edw.  231;  Clarkson  v. 
Clarkson,  18  Barb.  646;  Murphy  v. 
Marcellus,  1  Dem.  288;  Matter  of 
Clark,  16  Misc.  405;  39  N.  Y.  Supp. 
722. 

56  Piatt  V.  Moore,  1  Dem.  191.  Com- 
pare Waldo  V.  Hayes,  96  App.  Div. 
454;  Matter  of  Stone,  15  Misc.  317; 
37  N.  Y.  Supp.  583.  Where  those  in 
charge  of  the  burial  of  decedent,  in 
consequence  of  her  expressed  wish  to 
be  buried  in  her  "  best  dress,"  selected 
for  the  purpose  a  gown,  which,  it 
was  afterward  discovered,  had  been 
specifically  bequeathed, — held,  that  the 
legatee  was  entitled  to  be  paid  its 
value  as  an  item  of  funeral  expense. 
(Matter  of  PuUen,  52  Misc.  75.) 

6TSee  Matter  of  Getman,  128  App. 
Div.  767;  Matter  of  Delaney,  133  App. 


Div.  409.  Where  the  testator  be- 
queathed the  contents  of  u.  safe-de- 
posit box,  consisting  of  securities,  to 
several  persons  in  different  propor- 
tions, and  the  value  of  the  respective 
securities  is  unequal,  the  bequest  is 
general.  (Matter  of  Fisher,  93  App. 
Div.  186;   87  N.  Y.  Supp.  567.) 

58  Such  a  bequest,  however,  does  not 
include  testator's  equity  in  stocks 
hypothecated  as  security  for  a  loan 
by  the  bank.  (Montignani  v.  Blade, 
145  N.  Y.  Ill;  64  St.  Rep.  558.) 

59  Larkin  v.  Salmon,  3  Dem.  270. 
In  Matter  of  Hodgman  (140  N.  Y. 
421;  55  St.  Rep.  800),  testator  left 
his  widow,  who  was  made  an  execu- 
trix of  the  will,  the  sum  of  $50,000, 
"  which  may  be  invested  in  bank  stock 
*  *  *  and  in  bonds."  Held,  that 
the  legacy  was  not  specific,  and  hence 
she  was  not  entitled  to  dividends  on 
the  stock  or  bonds  from  the  testator's 
death  to  the  time  of  the  payment  of 
the   legacy. 

60  See  Walton  v.  Walton,  7  Johns. 
Ch.  258;  Enders  v.  Euders,  2  Barb. 
362;  Matter  of  Warner,  39  Misc.- 432  j 
79  N.  Y.  Supp.  363.  In  Florence  v. 
Sands  (4  Redf.  206),  the  testatrix, 
after  bequeathing  certain  general  and 
specific  legacies,  directed  the'  payment 
of  $50  per  month  to  F.  during  life, 
etc.,  "  out  of  the  rents  and  income  of 
her  estate,"  and  further  directed  the 
executors  to  keep  down  the  interest 
on  the  mortgage  on  her  real  estate. 
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accompanied  by  a  teqiiest  of  the  fund  or  thing  given.  Thus  a 
bequest  of  a  specilEied  sum  in  such  securities  as  the  legatee  may 
select  is  a  demonstrative  legacy  and  not  a  specific  legacy  of  the 
securities.®^  Where,  however,  only  one  of  these  elements  is  pres- 
-ent,  e.  g. —  the  one  directing  payment  out  of  a  particular  fund,  it 
is  a  specific  legacy,  and  the  legatee  is  entitled  to  only  so  much  of 
the  fund  as  existed  at  the  time  of  the  decedent's  death. ^^  If  the 
fund  or  property,  out  of  which  a  demonstrative  legacy  is  payable, 
fails,  in  whole  or  in  part,  resort  may  be  had  to  the  general  assets, 
as  in  the  case  of  a  general  legacy.®^    As  to  the  legatee,  it  is  con- 

and  to  pay  all  taxes,  assessments,  and  of  the  executors  to  select  the  bonds 
lepairs.  The  personal  estate  was  not  for  the  legatees.  See  also  Matter  of 
sufficient  to  satisfy  the  general  lega-  Fisher,  93  App-  Div.  186;  87  N.  Y. 
cies  in  full.  Held,  that  the  legacy  to  Supp.  567.  In  Matter  of  Brett  (57 
F.  was  a  demonstrative  legacy,  and  Hun,  400;  10  N.  Y.  Supp.  871),  the 
should  be  paid  out  of  the  particular  will  bequeathed  specifically  a  note, 
fund,  in  preference  to  general  legacies;  with  all  portions  due  thereon,  to  one 
if  the  particular  fund  was  inadequate  legatee  and  a  portion  of  tne  proceeds 
to  satisfy  the  demonstrative  legacy  in  of  the  sale  of  specific  furniture  to 
full,  the  demonstrative  legatee  was,  as  another.  The  rest  of  the  estate  was 
to  the  unpaid  balance  of  his  legacy,  a.  directed  to  be  sold  and  certain  lega- 
general  legatee,  and  his  legacy  was  cies  to  be  paid  therefrom,  any  sur- 
subject  to  abatement  with  the  other  plus  or  deficit  to  be  apportioned 
general  legacies.  But  when  it  is  among  them.  Held,  that,  as  the  be- 
clearly  the  intention  of  the  testator  quests  to  the  first  two  legatees  were 
that  a  fund  is  to  be  created  by  the  specific,  they  were  not  entitled  to  a 
sale  of  certain  property,  and  the  in-  proportionate  share  of  the  surplus 
come  of  the  proceeds  of  such  sale  from  the  residuary  estate, 
paid  to  the  legatee,  it  is  a  specific  62  Crawford  v.  McCarthy,  159  N.  Y. 
and  not  a  demonstrative  legacy;  and  514.  In  that  case,  testatrix  directed 
it  is  the  duty  of  the  executors  to  in-  her  daughter,  out  of  a  deposit,  to  pay 
vest  the  money  arising  from  the  sale,  testatrix's  son  the  sum  of  $1,500,  t?ie 
and  to  pay.  the  legatee  the  income  icill  containing  no  general  heguest  of 
only.  (Watrous  v.  Smith,  7  Hun,  that  amottnt, —  Held,  that  where  the 
544.)  See  Matter  of  Von  Keller,  28  testatrix  had  reduced,  in  her  lifetime, 
Misc.  600;  59  N.  Y.  Supp.  1079;  Mat-  the  amount  of  the  deposit  to  a  sum 
ter  of  Matthews,  122  App.  Div.  605.  insufficient  to  pay  the  legacy,  the  son 
61  Dunning  v.  Dunning,  82  Hun,  was  only  entitled  to  the  amount  that 
462;  31  N.  Y.  Supp.  719;  Matter  of  was  left.  To  the  same  effect,  Matter 
Anderson,  19  Misc.  210;  43  N.  Y.  of  Howard,  46  Misc.  204.  And  where 
Supp.  1146;  Spencer  v.  De  Witt  C.  a  bequest  is  made  of  a  specific  amount 
Hay,  etc.,  Assn.,  36  Misc.  393;  73  "to  be  paid  out  of  my  life  insur- 
N.  Y.  Supp.  712;  Olcott  v.  Ossowski,  ance,"  and  the  only  policy  on  the 
34  Misc.  376;  69  N.  Y.  Supp.  917;  life  of  the  decedent  is  in  favor  of 
Matter  of  Van  Vliet,  5  Misc.  169;  third  persons,  the  bequest  is  void. 
Wetmore  v.  Peck,  66  How.  Pr.  54.  (Matter  of  Tinney,  49  Misc.  213.) 
In  Matter  of  Hadden  (1  Connoly,  63  See  Methodist,  etc..  Church  v. 
306),  the  testator,  owning  various  Hebard,  28  App.  Div.  548;  51  N.  Y. 
stocks  and  bonds,  bequeathed  to  dif-  Supp.  546;  Matter  of  Warner,  39 
ferent  legatees  certain  sums  of  money  Misc.  432;  79  N.  Y.  Supp.  363.  Lega- 
"out  of  any  stocks  or  bonds  that  I  cies  directed  to  be  first  paid,  are  a 
may  own  at  the  time  of  my  death,  charge  upon  the  general  estate,  not- 
the  same  to  be  reckoned  and  counted  withstanding  the  executors  had  set 
at  their  par  value  dollar  for  dollar."  apart  a  special  lot  of  securities  to 
Held,  the  legacies  were  general,  not  meet  them  as  they  became  due.  (Col- 
spscific,  and  it  was  the  right  and  duty  lin  v.  Wilcox,  47   St.  Rep.  917.)     As 
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sidered  specific,  and,  therefore,  does  not,  at  common  law,  abate  on 
failure  of  assets."* 

§  737.  General  and  residuary  legacies — Every  legacy  not  spe- 
cific or  demonstrative  is  a  general  legacy.  The  presumption,  both 
in  law  and  equity,  is  in  favor  of  general  legacies.®'  It  also  in- 
cludes residuary  legacies,  which  embrace  only  that  which  remains 
after  all  the  bequests  of  the  will  are  discharged,  and  the  debts  of 
the  testator  are  satisfied.  It  carries  not  only  what  the  testator  did 
not  attempt  to  dispose  of,  but  every  part  of  his  property  which, 
by  lapse  or  otherwise,  is  not  effectually  bequeathed  to  others,"® 
unless  the  residuary  clause  is  limited  by  its  terms  to  what  remains 
after  payment  of  specific  legacies.  In  such  case,  if  any  of  the 
legacies  are  void,  there  is  another  residuum  which  is  undisposed 
of.®^  In  the  interpretation  of  a  residuary  clause,  the  court  will 
look,  not  only  at  the  language  employed,  but  at  the  surrounding 
circumstances,  to  discover  what  the  intention  of  the  testator  was."* 

§  737a.  Annuities —  The  definition  of  general  legacies  includes 
annuities,  which  are  defined  to  be  bequests  of  certain  specified 
sums  periodically."®  If  the  fund  or  property  out  of  which  they 
are  payable  fail,  resort  may  be  had  to  the  general  assets,  as  in  case 
of  a  general  legacy.™  An  annuity  does  not  possess  any  of  the 
elements  of  a  trust  \'^  and,  where  the  executor  is  directed  to  invest 
a  certain  sum  in  the  purchase  of  an  absolute  and  unqualified 

to   the   application   of    the    rule   that  67  Kerr  v.  Dougherty,  79  N.  Y.  327 ; . 

where  one  claimant  has  two  funds  to  Beekman  v.   Bonsor,  23   id.   298,   312.; 

which  he  may  resort,  and  another  has  See  also  Downing  v.  Marshall,  id.  382;.; 

an  interest  in  only  one  of  them,  the  White  v.  Howard,  46  id.  144.                 ' 

latter  may  compel  the  former  to  sat-  C8  Kerr  v.  Dougherty,  79  N.  Y.  327. 

isfy   his    claim    out    of    the    fund   on  To  ascertain  the  amount  of  a  general 

which   the   latter'  has    no   claim,    see  residue,  all  the  income  of  the  estate, - 

Fargo  V.   Squiers,   154  N.  Y.  250.  not    otherwise    disposed    of,    must   be 

64  See  Newton  v.  Stanley,  28  N.  Y.  added  to  the  residue.  (Matter  of  Ben- 
61;    Giddings   v.   Seward,    16   id.   365;  son,  96  N.  Y.  499.) 

Pierrepont  v.  Edwards,  25  id.  128,  and  69  Matter    of    Stanfield,    135    N.    Y. 

§  754,  post.  292;   Turner  v.  Mather,  86  App.  Div.- 

65  Giddings  v.  Seward,  supra;  Mat-  172;  83  N.  Y.  Supp.  1013;  afif'd,  17»: 
ter  of  Howard,  46  Misc.  204.  This  N.  Y.  581.  A  gift  of  the  interest  on 
presumption  must  yield  to  the  ex-  a  specified  sum,  payable  annually,  is 
pressed  intention  of  the  testator,  riot  an  annuity.  (Matter  of  Dewey,, 
that  securities  shall  pass  in  kind.  153  N".  Y.  63;  Bank  of  Niagara  v. 
(Cramer  v.  Cramer,  35  Misc.  17;  71  Talbot,  110  App.  Div.  519;  96  N.  Y. 
N.  Y.  Supp.  60.)  Supp.  976;  aff'd,  184  N.  Y.  576.) 

66  Morton  v.  Woodbury,  153  N.  Y.  70  See  Spencer  v.  Spencer,  38  App^ 
243;  Matter  of  Barrett,  132  App.  Div.  Div.  403;  56  N.  Y.  Supp.  460. 

134;    King   V.    Strong,    9    Paige,    93;        71  Matter  of  Collins,  144  N.  Y.  522 j: 
Banks   v.    Phelan,    4    Barb.    80.      See    Reid  v.  Brown,  54  Misc.  481. 
Pimie  v.  Purdy,  19  id.  60;  Havens  v. 
Havens,  1  Sandf .  Ch.  324. 
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annuity,  tte  annuitant  may  elect  to  take  the  capital  sum,  instead 
of  having  it  invested  for  the  purpose  of  producing  the  annuity. 

§  738.  legacies  charged  upon  land. —  So  the  question  whether  a 
particular  legacy  is  a  charge  upon  the  real  estate,  so  as  to  exonerate 
the  personalty  from  its  payment,  depends  upon  the  intention  of 
the  testator,  either  clearly  expressed  by  the  will,  or,  with  equal 
clearness,  inferred  from  the  language  and  dispositions  of  the 
instrument.  Where  there  is  not  a  clear  and  manifest  intention 
on  the  part  of  the  testator  to  charge  a  legacy  upon  lands,  and  the 
personal  estate  is  not  in  terms  exonerated,  and  is  not  specifically 
given  away  by  the  will,  it  will  be  deemed  the  primary  fund  for 
the  payment  of  legacies,  notwithstanding  such  legacies,  by  the 
terms  of  the  will,  are  expressly  charged  upon  devisees.^^  The  usual 
clause,  devising  all  the  rest  of  the  testator's  real  and  personal  es- 
tate not  before  devised,  is  not  sufficient  to  show  an  intention  to 
charge  the  real  estate;'*  nor  is  the  mere  direction  that  all  debts 
and  legacies  are  to  be  paid.''"  But  where  the  testator  directs  his 
debts  to  be  first  paid,  and  then  devises  real  estate,  or  where  he 
devises  the  residue  of  his  estate,  real  and  personal,  after  payment 
of  debts  and  legacies,  and  there  is  a  deficiency  of  assets  to  pay 
the  debts  or  legacies,  an  intention  to  charge  the  real  property  will 
be  inferred.'®    And  where  a  will  directs  one  to  whom  a  life  estate 

72  Reid  V.  Brown,  supra.  503 ;  Stewart  v.  Crysler,  52  App.  Div. 

73  Hoes  V.  Van  Hoesen,  1  N.  Y.  120.  597 ;  65  N.  Y.  Supp.  483 ;  Matter  of 
See  Dodge  v.  Manning,  id.  298;  Kel-  Ryder,  41  App.  Div.  247;  58  N.  Y. 
sey  V.  Western,  2  id.  500;  Clason  v.  Supp.  635;  Hogan  v.  Kavanaugh,  138 
Lawrence,  3  Edw.  48;  Turner  v.  N.  Y.  417;  52  St.  Rep.  884.  But  that 
Mather,  86  App.  Div.  172;  83  N.  Y.  rule  does  not  apply  where  it  appears 
Supp.  1013;  Bankers'  Trust  Co.  v.  that  there  were  sufficient  assets  when 
Dietz,  54  Misc.  459;  Robinson  v.  the  will  was  made.  (Hindman  v. 
Kelso,  53  Misc.  89;  Matter  of  Taber,  liaurand,  supra;  Matter  of  Thomas, 
132  App.  Div.  495.  61    Misc.   213;    Gillurve   v.   Becker,   56 

74  Hindman  v.  Haurand,  2  App.  Div.  Misc.  157 ;  Turner  v.  Mather,  86  App. 
146;  37  N.  Y.  Supp.  828;  aflf'd,  159  Div.  172;  83  N.  Y.  Supp.  1013; 
N.  Y.  546.  See  Matter  of  McKay,  33  Schmidt  v.  Limmer,  91  App.  Div.  360; 
Misc.  520;  68  N.  Y.  Supp.  925;  Lyons  86  N.  Y.  Supp.  657;  Davidson  v. 
V.  Steinhardt,  37  Misc.  628;  76  N.  Y.  Rightmeyer,  38  Misc.  493;  77  N.  Y. 
Supp.  241.  Supp.  977;  Carberry  v.  Ennis,  72  App. 

75Lupton  V.  Lupton,   2   Johns.   Ch.  Div.  489;  76  N.  Y.  Supp.  537;  Harvey 

614;  Matter  of  Grotian,  30  Misc.  23;  v.  Kennedy,  81  App.  Div.  261;   80  N. 

62  N.  Y.  Supp.  996;  Carberry  v.  Ennis,  Y.   Supp.  878.)     But  otherwise  where 

72  App.  Div.  489;  76  N.  Y.  Supp.  537.  the    testator    had    reason    to    believe 

See  Crawford  v.  McCarthy,  159  N.  Y.  that  his  personalty  would  be  insuffi- 

S14.  cient  to  pay   the   legacies  when  due. 

76RafiFerty  v.   Clark,  1   Bradf.   473;  (McManus  v.  McManus,  179  N.  Y.  338; 

Flynn  v.    Croniken,   9   How.   Pr.   214.  Smith   v.    Bush,    59    Misc.    648.)      Tn 

Bee   Reynolds  v.  Reynolds,   16  N.   Y.  Kalbfleisch   v.   Kalbfleisch    (67   N.    Y. 

257;  Taylor  v.  Dodd,  2  Sup.  Ct.  (T.  &  354),    the    testator    devised    and    be- 

C.)   88;    Spilane   v.   Duryea,   51   How.  queathed  his   residuary   estate  to  his 

Pr,    260;    Tracy    v.    Tracy,    15    Barb,  nine   children  equally.     By   a   codicil. 
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is  given,  with  full  power  to  dispose  thereof,  to  pay  a  legacy, 
whether  such  devisee  be  the  executor  or  another,  the  legacy  is 
charged  upon  the  real  estate  so  devised."  So,  too,  where  all  the 
personal  estate  is  specifically  bequeathed  and  power  given  to  the 
executors  to  sell  the  real  property  for  the  purposes  of  administra- 
tion.''* A  will  operates  from  the  time  of.  the  testator's  death,  and 
the  real  estate  owned  by  him  at  that  time,  although  acquired  after 
the  execution  of  his  will,   is   chargeable  with  the  payment  of 

he  authorized'  his  executors  to  sell  his  Purdy,  36  App.  Div.  535;  57  N.  Y. 
real  estate  not  specifically  devised,  Supp.  166.  In  Dunham  v.  Deraismes 
and  directed  that  the  pecuniary  lega-  (165  N.  Y.  65),  testator  bequeathed 
cies  should  be  paid  over,  not  to  the  to  his  wife  an  annuity  during  her 
life  tenants,  but  upon  their  decease,  life,  and,  in  express  terms,  charged 
respectively,  to  their  issue,  the  for-  the  rents  and  profits  of  his  real  es- 
mer  receiving  only  the  income;  no  tate  with  its  payment,  and  by  a  later 
provision  was  made  in  the  will  for  clause  gave  another  annuity  of  $300 
the  payment  of  the  testator's  debts;  to  another  person  to  be  paid  by  his 
ills  personal  property  was  much  more  executors,  and  devised  aJl  the  rest  and 
than  sufficient  to  pay  them,  but  the  residue  of  his  real  estate  upon  a 
residue,  with  $113,000  and  the  $15,000  trust  that  might  continue  for  eighteen 
added,  was  insufficient  to  pay  the  pe-  years  after  the  making  of  the  will, 
cuniary  legacies.  Held,  that  the  in-  while  the  disposition  of  his  personal 
tent  of  the  testator  was  to  charge  the  property  was  immediate, —  Held,  upon 
pecuniary  legacies  upon  the  residuary  a  consideration  of  the  whole  will,  that 
real  estate,  and  to  authorize  the  sale  the  $300  annuity  was  charged  upon 
thereof,  if  necessary,  to  make  up  the  the  real  property,  even  after  the  ex- 
sum  required  for  their  payment.  Sec  piration  of  the  trust,  in  exoneration 
Matter  of  Spencer,  8  Misc.  193;  29  N.  of  the  personal  property  although 
Y.  Supp.  1083.  In  Bevan  v.  Cooper  there  was  no  proof  of  any  inadequacy 
(72  N.  Y.  317),  the  will,  after  direct-  of  the  latter.  See  Matthews  v.  Stud- 
ing  the  payment  of  the  debts  out  of  ley,  17  App.  Div.  303;  aff'd,  161  N.  Y. 
the  personal  property,  and  certain  633;  Arthur  v.  Dalton,  14  App.  Div. 
other  general  bequests  to  strangers  to  108;  Smith  v.  A.  D.  Farmer,  etc.,  Co., 
his  blood,  and  a  specific  devise  of  cer-  16  id.  438. 

tain    real     estate,    devised     and    be-  77  Colvin   v.    Young,    81   Hun,    116; 

queathed    all    "the    rest,   residue    and  30    N.    Y.    Supp.    689;    Wellbrook    v. 

remainder  of  my  estate,  real  and  per-  Otten,   35   Misc.   459;    71   N.   Y.   Supp. 

sonal,  to  the  executors   of   my   will,  937;    Hutchins   v.   Hutchins,   18   Misc. 

in  trust,  to  rent  the  rest  of  my  real  633;    42   N.   Y.   Supp.   601;    Matter  of 

estate,  and  to  invest  the  rest  of  my  Jones,  56  Misc.  421;   Gragg  v.  Gragg, 

personal    estate,    and   keep   the   same  46  Misc.  197.    See  Sherrer  v.  Bartlett, 

invested    in    good     securities."     Then  45   App.    Div.    135;    60   N.    Y.    Supp. 

followed  a  specification  of  the  trusts,  1067;  Kettel  v.  Baxter,  50  Misc.  428; 

which  were  for  the  benefit  of  the  tes-  100    N.    Y.     Supp.    529;     Matter     of 

tator's     widow     and     children.      The  Boury,    49    Misc.    389;     Conkling     v, 

clause    contained    the    only    provision-  Weatherwax,  173  N.  Y.  43;   65  N.  E. 

for  the  latter,  and  the  principal  pro-  Rep.  855.     Compare  Crawford  v.  Mc- 

vision  for  the   former,   and  embraced  Carthy,  159  N.  Y.  514. 

the  largest  part  of  the  testator's  es-  78  Toch   v.   Toeh,   81    Hun,   410;  .30 

tate.     The  personal  estate  proved  in-  N.  Y.  Supp.   1003;   Matter  of  James, 

sufficient  to  pay  the  debts  and  general  80  Hun,  371;   30  N.  Y.  Supp.  1.     See 

legacies,     the    inadequacy    being    re-  Matter  of  Vandevort,  8  App.  Div.  341 ; 

vealed     after     the     testator's     death.  40  N.  Y.  Supp.  791;  Matter  of  Goetz, 

Held,  that  the  general  legacies   were  71  App.  Div.  272;  Matter  of  Paddock, 

not    chargeable    upon    the     residuary  81    App.    Div.    268;    80   N.    Y.    Supp. 

real  estate.     See  Guelich  v.  Clark,  3  926.    Compare  Harvey  v.  Kennedy,  81 

Sup.    Ct.    (T.    &    C.)    315;    Purdy   v.  App.  Div.  261;  80  N.  Y.  Supp.  878. 
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legacies  that  are  a  lien  upon  realty,  especially  where  the  provi- 
sion of  the  will  charging  the  payment  of  legacies  upon  his  real 
estate  is  re-stated  and  re-published  in  a  codicil  thereto,  after  the 
acquisition  of  the  real  estate  not  owned  at  the  time  of  the  execu- 
tion of  the  will.™  Where  a  testator  directs  that  certain  real  estate 
be  sold,  and  the  proceeds  divided  among  persons  named  in  the 
will,  the  general  rule  is,  that  the  legatees,  if  of  full  age,  may  elect 
to  take  either  the  land  or  the  money,  provided  the  rights  of  others 
are  not  thereby  affected.®" 

§  739.  Personal  liability  of  devisee  for  legacy  charged. —  If  a 

devisee  of  land,  charged  with  the  payment  of  legacies,  accepts  the 
devise,  he  has  the  personal  duty  imposed  on  him  to  pay,  without 
reference  to  the  fact  whether  the  property  devised  and  accepted  is 
suiEcient  for  that  purpose.  The  liability  is  created  by  the  accept- 
ance charged  with  the  duty,  and  the  duty  being  clear  and  personal, 
the  law  will  raise  an  implied  promise  to  discharge  it.®^ 


79  Irwin  V.  Teller,  188  N.  Y.  25. 
Compare  Jouffret  v.  Jouffret,  20  App. 
Div.  455;  46  N.  Y.  Supp.  810;  Matter 
of  Thomas,  61  Misc.  213. 

soMellen  v.  Mellen,  139  N.  Y.  210; 
54  St.  Rep.  670;  Martin  v.  Andrews, 
59  Misc.  298;  Trask  v.  Sturges,  170 
N.  Y.  482;  Hetzel  v.  Barber,  69  N. 
Y.  1.  See  McDonald  v.  O'Hara,  144 
N.  Y.  566;  64  St.  Rep.  236;  Harper  v. 
Chatham  Nat.  Bank,  17  Misc.  221;  40 
N.  Y.  Supp.  1084 ;  Prentice  v.  Janssen, 
14  Hun,  548;  aff'd,  79  N.  Y.  478;  Arm- 
strong V.  McKelvey,  104  id.  179.  Com- 
pare Foote  V.  Bruggerhof,  84  Hun, 
473;  Smith  v.  A.  D.  Farmer,  etc.,  Co., 
16  App.  Div.  438.  A  mortgage  debt 
has  preference  over  legacies  in  the 
proceeds  of  a,  sale  of  realty  to  satisfy 
such  legacies.  (Rauchfuss  v.  Rauch- 
fuss,  2  Dem.  271;  citing  Erwin  v. 
Loper,  43  N.  Y.  521.)  See  Beekman 
V.  Vanderveer,  3  Dem.  619.  As  to 
paying  debts  from  proceeds,  see  Dun- 
ning V.  Dunning,  82  Hun,  462. 
Moneys  paid  by  an  elevated  railroad 
company,  for  damages  to  real  estate, 
to  the  executors  of  the  owner  consti- 
tute proceeds  of  real  estate  and  not 
income,  and  are  subject  to  a  charge 
on  real  estate  for  the  payment  of  a 
legacy.  (Matter  of  Levy,  41  Misc. 
68;  83  N.  Y.  Supp.  647;  aff'd,  97 
App.  Div.  630.) 

SlGridley  v.  Gridley,  24  N.  Y.  130; 
Gilbert  v.  Taylor,  148  id.  298;  CoUis- 


ter  V.  Fassitt,  163  id.  281;  Thm-ber  v. 
Chambers,  66  id.  42;  Keteltas  v.  Pen- 
fold,  4  E.  D.  Smith,  122;  Matter  of 
Boyd,  4  Redf.  154;  Ragan  v.  Allen, 
7  Hun,  537;  Hoyt  v.  Hoyt,  17  id.  192; 
Stoddard  v.  Johnson,  13  id.  606;  San- 
ford  V.  Sanford,  4  id.  753;  Hillis  v. 
Hillis,  16  id.  76;  Shanley  v.  Shanley, 
22  App.  Div.  375;  48  N.  Y.  Supp.  32; 
Zweigle  v.  Hohman,  75  Hun,  377;  27 
N.  Y.  Supp.  111.  See  Buffalo  L.  & 
T.  Co.  v.  Leonard,  9  App.  Div.  384; 
41  N.  Y.  Supp.  294;  aff'd,  154  N.  Y. 
141;  Colvin  V.  Young,  81  Hun,  116; 
30  N.  Y.  Supp.  689.  MHiere  a  tes- 
tator gave  one-fourth  of  his  residu- 
ary estate,  and'  a  like  share  in  cer- 
tain real  property,  "to  have  and  to 
hold  the  same,  subject  to,  and  charged 
with,  the  payment  lyy  7iim  out  of  the 
same,"  so  soon  as  practicable,  and 
within  two  years  after  testator's 
death,  of  specified  sums  of  money  to 
certain  persons  mentioned  (the  twa 
years  having  expired  and  the  legatee 
having  died  before  payment),  it  was 
held,  thait  the  bequest  was  burdened 
with  sub-legacies  in  the  nature  of  a 
condition  subsequent,  and  that  the  ex- 
ecutor's duty  would  be  discharged  by 
payment  to  the  primary  legatee. 
(Brittin  v.  Phillips,  1  Dem.  57.)  A 
will  giving  to  two  of  testator's  daugh- 
ters a  farm  of  250  acres  and  directing 
them  to  pay  to  another  daughter 
$3,Q00  in   annual  instalments,  in  de- 
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§  740.  Vested  and  contingent  legacies A  legacy  is  contingent 

•when  the  enjoyment  of  it  depends  upon  the  happening  of  some 
event  —  as  the  arrival  of  the  legatee  at  a  certain  age  —  and  vested, 
vfhen  given  generally,  in  which  case,  if  payable  out  of  the  per- 
sonalty, it  vests  immediately  upon  the  testator's  death.  The  dis- 
tinction between  vested  and  contingent  legacies  is  important  mainly 
with  reference  to  the  question  of  lapse.  It  also  becomes  important 
as  bearing  upon  the  question  whether,  and  from  what  time,  the 
legatee  is  entitled  to  interest  on  the  legacy,  and  to  what  person 
the  legacy  goes  when  limited  over.  The  leading  inquiry  upon 
which  the  question  of  vesting  or  not  vesting  turns,  is,  whether 
the  gift  is  immediate,  and  the  time  of  payment  or  of  enjoyment 
only  postponed,*^  or  is  future  and  contingent,  depending  upon  the 
beneficiary  arriving  of  age,  or  surviving  some  other  person,  or  the 
happening  of  an  uncertain  event. ^^  If  futurity  is  annexed  to  the 
substance  of  the  gift,  the  vesting  is  suspended ;  but  if  it  appear  to 


fault  of  which  payments,  or  any  of 
them,  she  was  to  take  specified  sixty 
acres  of  the  farm. —  Held,  to  give  the 
two  devisees  the  right  to  elect  to  re- 
fuse to  take  the  sixty  acres,  and  be 
exonerated  from  the  payment  of  the 
$3,000.  (Daotnuth  v.  Lee,  29  App.  Div. 
26;  51  N.  Y.  Supp.  648.)  Compare 
the  instructive  case  of  Dill  v.  Wisner, 
23  Hun,  123.  A  devisee  of  lands 
chargeable  with  a  legacy  is  liable  to 
pay  interest  on  the  legacy  from  the 
time  it  was  payable,  whether  payment 
was  demanded  or  not.  (Glen  v. 
Fisher,  6  Johns.  Ch.  33;  Birdsall  v. 
Hewlett,  1  Paige,  32;  Tole  v.  Hardy, 
6  Cow.  333.)  See  Gilbert  v.  Taylor, 
148  N.  Y.  298.  In  such  a  case,  the 
legacy  is  an  equitable  charge  upon  the 
land,  although  the  devisee  is  also  the 
executor  or  residuary  legatee,  unless 
the  will  indicates  a  contrary  inten- 
tion. (Harris  v.  Fly,  7  Paige,  421; 
Dodge  v.  Manning,  11  id.  334;  Jenkins 
V.  Freyer,  4  id.  47;  Livingston  v. 
Freeland,  3  Barb.  Ch.  510.)  If  he  ac- 
cept the  devise,  he  is  personally  liable 
for  the  legacy  in  equity,  without  an 
express  promise.  (Kelsey  v.  Western, 
2  N.  Y.  500.)  At  common  law  an  ex- 
press promise,  made  after  the  exec- 
utors had  assented  to  the  legacy,  and 
in  consideration  of  his  having  become 
seized  under  the  devise,  was  necessary 
(Beeeker  v.  Beecker,  7  Johns.  99) ; 
and  an  action  at  law  will  not  lie  upon 
a,    mere    implied    assumpsit    arising 


from  the  devise.  (Livingston  v. 
Livingston,  3  Johns.  189.)  Compare 
Lockwood  V.  Stockholm,  11  Paige,  87. 
But  see,  now,  Stoddard  v.  Jolinson,  13 
Hun,  606,  and  Scott  v.  Stebbins,  91 
N.  Y.  605.  The  legatee  seeking  to 
impress  the  lien  of  his  legacy  upon 
the  land,  must  show  affirmatively 
that  the  legacy  is  a  subsisting  lien 
and  that  it  remains  unpaid.  (Conk- 
ling  V.  Weatherwax,  90  App.  Div. 
585;  86  N.  Y.  Supp.  139;  aff'd,  181  N. 
Y.  258.)  In  such  an  action  the  lands 
should  be  sold  in  the  inverse  order  of 
their  alienation.  (Rogers  v.  Smith,  75 
App.  Div.  141;  77  N.  Y.  Supp.  392; 
afif'd,  177  N.  Y.  588.) 

82  Matter  of  Becker,  59  Misc.  135; 
Orange  Co.  Trust  Co.  v.  Morrison,  56 
Misc.  88;  Matter  of  Conger,  81  App. 
Div.  493;   80  N.  Y.  Supp.  933. 

Though  the  remainderman  was  to 
take  possession  "  on  her  decease " 
(the  life  tenant's  decease),  such  words 
as  "  on,"  "  when,"  "  after,"  and  "  from 
and  after "  standing  alone  do  not  of 
themselves  make  a  remainder  contin- 
gent unless  their  meaning  is  enlarged 
by  the  context.  They  relate  to  the 
time  of  enjoyment  and  not  to  the 
time  the  interest  vests,  for  the  law 
favors  the  vesting  of  estates.  (David- 
son V.  Jones,  112  App.  Div.  254.) 

83  March  V.  March,  186  N.  Y.  99; 
Cushman  v.  Cushman,  116  App.  Div. 
763;  102  N.  Y.  Supp.  258;  aff'd,  191 
N.  Y.  505. 
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relate  to  the  time  of  payment  only,  the  legacy  vests  instantly.  The 
mere  circumstance  that  the  gift  is  future,  that  is,  the  actual  pos- 
session is  postponed,  does  not  make  time  of  the  substance  of  the 
gift,  or  affix  a  condition  to  the  immediate  vesting  of  the  interest. 
That  question  is  determined  by  the  intention  of  the  testator,  as 
gathered  from  the  whole  will,  and  not  by  particular  expressions.^ 
The  law  favors  the  vesting  of  estates,  and  unless  a  contrary  inten- 
tion is  unequivocally  expressed,  it  will  not  be  imputed  to  the 
testator. ^^  The  contingency  which  will  render  a  legacy  inalien- 
able must  be  one  which  relates  to  the  person  who  will  take,  and  not 
to  the  happening  of  a  future  event. ^®    If  a  legacy  is  directed  to  be 

84Everitt  v.  Everitt,  29  N.  Y.  39;  Ball,  11  Misc.  433;  Matter  of  Lehman, 
Fargo  V.  Squiers,  6  App.  Div.  485;  39  2  App.  Div.  531;  Farmers'  L.  &  T. 
N.  Y.  Supp.  648;  154  N.  Y.  250;  Rudd  Co.  v.  Ferris,  67  id.  1;  Matter  of  Bat- 
V.  Cornell,  58  App.  Div.  207;  68  N.  telle,  24  Misc.  61;  Karstens  v.  Kar- 
Y.  Supp.  757;  afif'd,  171  N.  Y.  114.  stens,  29  App.  Div.  229;  Cruikshank  v. 
For  cases  in  which  the  language  of  the  Cruikshank,  39  Misc.  401 ;  80  N.  Y. 
will  was  held  to  create  an  immediate  Supp.  8;  Matter  of  Hitchius,  43  Misc. 
vesting  of  the  estate,  or  otherwise,  485;  89  N.  Y.  Supp.  472;  aff'd,  101 
see  Warner  v.  Durant,  76  N.  Y.  133;  App.  Div.  612;  Denison  v.  Denison,  96 
Loder  v.  Hatfield,  71  id.  92;  Fincke  v.  App.  Div.  418.  The  rule  that,  when 
Fincke,  53  id.  528;  Stevenson  v.  Les-  legacies  are  payable  in  the  future,  . 
ley,  70  id.  512;  Cushman  v.  Horton,  without  any  condition  annexed,  or  ex- 
59  id.  149;  McLean  v.  Freeman,  70  pressed'  intention  to  the  contrary, 
id.  81;  Theological  Seminary  v.  Kel-  they  vest  at  testator's  death,  does  not 
logg,  16  id.  83;  Tucker  v.  Bishop,  id.  apply  where  his  intention  is  apparent 
402;  Bedell  v.  Guyon,  12  Hun,  396;  that  they  shall  only  vest  at  the  hap- 
Brown  v.  Nicholson,  8  id.  464;  Five  pening  of  a  particular  event  and  on 
Points  House  of  Industry  v.  Amerman,  the  fulfillment  of  the  conditions  an- 
il id.  161;  Ross  v.  Roberts,  2  id.  90;  nexed.  (Shipman  v.  Fanshaw,  15 
Hays  V.  Gourley,  1  id.  38;  Smith  v.  Abb.  N.  C.  288.)  Although,  where 
Rockefeller,  3  id.  295;  Delavergne  v.  there  is  no  gift  but  in  a  direction  to 
Dean,  45  How.  Pr.  206;  Lloyd  v.  Van  pay  at  a  future  time,  tlje  vesting  is 
Antwerp,  50  id.  81;  Betts  v.  Betts,  postponed  until  that  time  arrives 
4  Abb.  N.  C.  317;  Meyer's  Will,  57  (Paget  v.  Melcher,  21  Misc.  196;  Mat- 
How.  Pr.  203;  Floyd  v.  Fitcher,  38  ter  of  Crane,  164  N.  Y.  71;  Hafner  v. 
Barb.  409;  Larocque  v.  Clark,  1  Redf.  Hafner,  62  App.  Div.  316;  71  N.  Y. 
469;  Hamlin  v.  Osgood,  id.  409;  Kelso  Supp.  1;  aflf'd,  171  N.  Y.  633;  Lewis- 
V.  Cuming,  id.  392;  Young  v.  Case,  2  ohn  v.  Henry,  179  N.  Y.  352),  there 
id.  55;  Van  Wyck  v.  Bloodgood,  1  are  many  exceptions  to  the  rule. 
Bradf.  154;  Ex  p.  Turk,  id.  110;  An-  (Carr  v.  Smith,  25  App.  Div.  214; 
drews  v.  N.  Y.  Bible  Soc,  4  Sandf.  aff'd,  161  N.  Y.  636;  Matter  of  Bat- 
156;  Marsh  v.  Wheeler,  2  Edw.  156;  telle,  supra;  Matter  of  Young,  78 
Tucker  v.  Ball,  1  Barb.  94;  Sharp-  Hun,  521;  Matter  of  Watts,  68  App. 
steen  v.  Tillou,  3  Cow.  651;  Post  v.  Div.  357;  74  N.  Y.  Supp.  75;  Bow- 
Hover,  30  Barb.  312;  Williams  v.  Con-  ditch  v.  Ayrault,  138  N.  Y.  222;  Mat- 
rad,  id.  524;  Dubois  v.  Ray,  7  Bosw.  ter  of  Embree,  9  App.  Div.  602;  aff'd, 
244;  Ennis  v.  Pentz,  3  Bradf.  382;  154  N.  Y.  778;  Shangle  v.  Hallock,  6 
Dixon  V.  Storm,  5  Redf.  419;  Steinele  id.  55;  Matter  of  Tims,  63  Misc.  148.) 
V.  Oechsler,  id.  312;  Spencer  v.  See,  85  Stokes  v.  Weston,  142  N.  Y.  433; 
id.  442;  Magill  v.  McMillan,  23  Hun,  Davidson  t.  Jones,  112  App.  Div.  254- 
193;  Matter  of  Bogart,  28  id.  466;  98  N.  Y.  Supp.  265. 
Hitchcock  V.  Peaslee,  89  id.  506;  Mat-  86  Sawyer  v.  Cubby,  146  N.  Y.  192; 
ter  of  Cameron,  76  id.  429;  McKay  66  St.  Rep.  582.  See  Matter  of  Dip- 
V.    McAdam,    80  id.    260;    Matter   of  pel,  71  App.  Div.- 598. 
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paid  -when  the  legatee  attains  full  age,  the  gift  is  absolute,  and 
vests  on  the  death  of  the  testator;  but  if  it  is  payable  when  he 
comes  of  age,  or  if,  or  provided,  he  lives  till  he  is  twenty-one,  it 
does  not  vest  till  the  contingency  happens,  and  if  it  never  happens, 
the  legacy  lapses.^^ 

The  question  of  the  vesting  or  nonvesting  of  a  legacy  becomes 
important  in  the  case  of  the  death  of  a  tenant  for  life,  or  for  the 
life  of  another,  or  until  majority,  or  depending  upon  any  other 
limitation.  If,  for  example,  a  legatee  who  is  entitled  to  income 
during  the  life  of  another,  dies,  such  income  passes  to  the  legatee's 
personal  representatives  for  the  remainder  of  the  life  of  the  cestui 
que  vie.^^ 

§  741.  Vested  right  to  a  contingent  estate —  The  estate  may  be 
contingent,  but  the  right  to  take  it  in  possession,  if  it  ever  does  vest, 
is  a  vested  right. ^®  Contingent  estates,  some  of  which  form  the 
basis  of  vested  rights,  although  all  alike  in  being  outstanding,  wait- 
ing for  the  happening  of  a  contingency,  fall  into  two  distinct 
groups:  (1)  those  where  the  contingency  arises,  either  wholly  or 
partly,®"  from  uncertainty  concerning  the  person  to  whom  they 
are  limited;  and  (2)  where  the  contingency  arises  wholly  from 
uncertainty  concerning  the  event  on  which  they  are  limited  to 
take  effect.^^ 

§  742.  Conditional  legacies. —  An  absolute  legacy  is  one  which 
is  bequeathed  without  any  qualification,  while  a  conditional 
legacy  is  one  depending  upon  the  happening  or  not  happening  of 
some  uncertain  event,  by  which  it  is  either  to  take  place  or  be 

87  Patterson  v.  Ellis,  11  Wend.  259;  lets  v.  Titus,   14  Hun,  554;   Smith  v. 

Burrill  v.  Sheil,  2  Barb.  457;  Hone  v.  Parsons,  146  N.  Y.  116;   Cushman  v. 

Van  Schaick,  20  Wend.  564;  Weyman  Cushman,  116  App.  Div.  763;   102  N. 

V.  Ringold,   1   Bradf.   40;    Wheeler  v.  Y.  Supp.  258;  aff'd,  191  N.  Y.  505. 

Lester,    id.    213;    Post    v.    Hover,    30  88  Morgan  v.  Williams,  66  How.  Pr. 

Barb.   312,   319;    Dupre   v.  Thompson,  139.     See  Tuttle  v.  Tuttle,  2  Dem.  48. 

8  id.  537;   Colvin  v.   Young,  81  Hun,  S9Hennessy  v.  Patterson,  85  N.  Y. 

116;    Dimmick    v.    Patterson,    66    id.  91;  Nellis  v.  Nellis,  99  id.  505;   Ham 

492.  A  direct  gift  to  a  minor  is  vested,  v.  Van  Orden,  84  id.  257 ;  Cushman  v. 

notwithstanding  it  is   given   over,  in  Cushman,  116  App.  Div.  763;    102  N. 

case  of  his  death  under  age,  or  "  with-  Y.    Supp.   258;    aff'd,    191   N.   Y.   505. 

out  heirs;"   and  though  liable   to  be  See  March  v.  March,  186  N.  Y.  99. 

divested  on  a  contingency,  the  substi-  soHaynes    v.    Sherman,    117    N.    Y. 

tuted  legatees  will  only  take  the  prin-  433. 

cipal;  and  the  interest  accruing  mean-  81  See  Chaplin  on  Susp.  of  Power  of 

while  belongs  to  the  minor,  and  may.  Aliena.,  §  73  et  seq.,  for  a  satisfactory 

be  appropriated  for  his  support.  (Pin-  statement  of  New  York  law  on  this 

ney  v.   Fancher,  3  Bradf.   198.)      See  subject. 
Matter  of  Goodrich,  2  Redf.  45;  Wil- 
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defeated.^^  But  where  there  is  no  provision  for  forfeiture,  and 
nothing  to  indicate  an  intention  that  vesting  is  to  depend  upon 
performance,  a  provision,  in  terms  a  condition,  will  be  held  to- 
import  a  covenant,  and  not  a  condition.®^  The  condition  may  be 
either  precedent  or  subsequent.  If  precedent,  the  estate  vests  upon 
its  performance;  if  subsequent,  it  vests  upon  the  testator's  death, 
subject  to  be  divested  by  nonperformance.®*  Failure  to  perform 
is  sufficient  to  warrant  the  inference  that  the  legatee  refused  the 


92  See  Caw  v.  Robertson,  5  N.  Y. 
125;  Cooper  v.  Kemsen,  3  Johns.  Ch. 
382;  id.  521;  5  id.  459;  Crocheron  v. 
Jaques,  3  Edw.  207.  Of  the  duty  of 
executors,  in  the  payment  of  a  be- 
quest conditioned  on  their  being  satis- 
fied that  the  beneficiary  had  reformed 
from  dissipation,  see  Dustan  v. 
Dustan,  1  Paige,  509;  Smith  v.  Rocke- 
feller, 3  Hun,  295;  Matter  of  Keenan, 
15  Misc.  368;  Cushman  v.  Cushman, 
116  App.  Div.  763";  102  N.  Y.  Supp. 
258;  aff'd,  191  N.  Y.  505.  A  condi- 
tion that  a  legatee  shall  be  free  from 
immoral,  disorderly,  and  intemperate 
conduct,  without  providing  any  stand- 
ard by  which  or  designating  any  per- 
son by  whom  that  question  is  to  be 
determined,  is  too  indefinite  and  un- 
certain to  be  capable  of  observance. 
(Horndorf  v.  Horndorf,  13  Misc.  343; 
34  N.  Y.  Supp.  560.)  Where  a  will  cre- 
ated a  trust  to  apply  the  rents  and 
profits  to  the  use  of  a  son  for  life, 
remainder  to  his  heirs,  and  further 
provided  that  he  was  entitled  to  the 
corpus  if  at  any  time  during  life  he 
discharged  all  his  debts  and  liabili- 
ties and,  in  the  judgment  of  the  exec- 
utors, was  solvent,  the  executors,  in 
determining  the  son's  solvency,  should 
not  consider  debts  discharged  in  bank- 
ruptcy or  barred  by  the  Statute  of 
Limitations.  (Young  v.  Young,  127 
App.  Div.  130.) 

83  Cunningham  v.  Parker,  146  N.  Y. 
29;    65   St.  Rep.   774. 

94  Five  Points  House  of  Industry  v. 
Amermann,  11  Hun,  161;  American 
Church,  etc.,  Soc.  v.  Griswold  College, 
27  Misc.  42;  58  N.  Y.  Supp.  3;  Mat- 
ter of  Woods,  33  Misc.  12;  67  N.  Y. 
Supp.  1123;  aff'd,  61  App.  Div.  587; 
168  N.  Y.  640.  A  bequest  to  a  chari- 
table institution,  on  condition  that  it. 
care  for  a  certain  person,  is  valid, 
and  the  society  is  entitled  to  it,  if 
willing  to  conform  to  the  conditions 
imposed,  although  previous  to  testa- 


tor's death  the  party  named  has  been 
expelled  from  the  institution  for  a 
violation  of  its  rules.  (Livingston 
V.  Gordon,  84  N.  Y.  136.)  So, 
too,  where  the  will  provided  for 
a  home  for  testator's  mother  as  long 
as  she  should  live  "  provided  she  ac- 
cepts the  same  at  the  house  on  my 
farm,  but  in  case  she  resides  or  stays 
elsewhere  *  *  *  she  is  not  entitled 
to  any  support."  The  widow  was  di- 
rected to  furnish  the  mother  with  such 
a  home.  The  house  burned  and  the 
mother  went  to  live  with  another  son. 
Held,  that  board  for  the  mother  at' 
five  dollars  per  week  should  be  charged 
against  the  proceeds  of  a  sale  of  the 
lands  and  that  said  proceeds  should 
be  invested  by  the  county  treasurer 
to  meet  such  continuing  expense. 
(Linzy  v.  Whitney,  110  App.  Div. 
462.)  See  De  Veaux  College  v.  High- 
lands Co.,  63  App.  Div.  461.  Where  a 
bequest  is  made  to  a  corporation  for 
its  own  benefit,  no  trust  is  created 
by  a  suggestion  as  to  the  use  of  the 
fund.  (Matter  of  Isbell,  1  App.  Div. 
158;  37  N.  Y.  Supp.  919.)  S.  P., 
Preston  v.  Howk,  3  App.  Div.  43;  37 
N.  Y.  Supp.  1079;  aff'd,  154  N.  Y. 
734.  Where  a  will  attaches  to  a 
legacy  an  enabling  condition,  it  is  an 
immaterial  circumstance  whether  the 
condition  is  fulfilled  before  or  after 
testator's  death.  Thus,  where  testa- 
tor directed  that,  upon  his  son  "  M. 
attaining  the  age  of  twenty-one 
years,"  his  executors  give  to  his  said 
son  the  sum  of  $10,000,  and  M.  be- 
came twenty-one  years  of  age  before 
his  father's  death;  held,  upon  his 
petition  to  compel  payment  of  a  por- 
tion of  his  legacy,  that  the  legatee's 
attainment  of  majority  being  the  es- 
sence of  the  condition,  the  purpose 
was  answered  by  his  coming  of  age 
in  the  lifetime  of  the  testator,  and 
the  application  was  granted.  (Eisner 
V.  Koehler,  1  Dem.  277.) 
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"bequest. ^^  Precedent  contingencies  are  such  as  must  happen  or  be 
performed  before  the  estate  can  vest  or  be  enlarged;  subsequent 
are  such  that,  by  their  failure  or  nonperformance,  an  estate  already 
vested  may  be  defeated.^®  There  are  no  technical  v7ords  to  dis- 
tinguish them,  and  whether  they  be  the  one  or  the  other  is  a  matter 
•of  construction,  and  depends  upon  the  intention  of  the  party  creat- 
ing the  estate.®^  Thus  a  legacy  in  trust,  conditioned  upon  the 
immediate  and  continued  engagement  of  the  beneficiary  in  the 
business  conducted  by  the  testator  in  his  lifetime,  fails  upon  the 
discontinuance  of  such  services,  although  caused  by  illness  and 
permanent  physical  disability."*  If  a  legatee  upon  condition 
accepts  the  legacy,  and  enters  into  possession,  he  must  perform  the 
condition,  however  burdensome."®  He  is  not  bound  to  make  his 
election  whether  or  not  to  take  the  bequest,  until  the  condition  and 
value  of  the  gift  can  be  reasonably  ascertained.  A  mere  design 
or  intention  to  accept  will  not  conclude  him,  or  prevent  a  retrac- 
tion, if  he  was  ignorant  of  the  real  state  of  the  legacy,  and  the 
extent  of  the  charge  upon  it.  If  he  refuses  to  accept  the  legacy, 
the  executor  will  be  considered  as  a  trustee  holding  the  fund  for 
the  benefit  of  those  interested  in  the  legatory  charges.-' 

§  743.  Legacy  to  executor — A  legacy  to  a  person  named  as 
executor  in  the  will  is  a  conditional  legacy,  and  the  right  of  the 
legatee  to  receive  it  depends  upon  his  assumption  of  the  office, 
unless  it  appears  by  the  will  itself,  or  the  nature  of  the  legacy, 
or  other  circumstances,  that  the  legacy  was  given  as  a  mark  of 
regard,  or  by  reason  of  relationship  of  the  legatee,  in  which  case 

85  Haebler  v.  Eiehler  Brewing  Co.,  42  ter  of  Raab,  42  App.   Div.    141 ;   Col- 

App.  Div.  95;   58  N.  Y.   Supp.  894.  lister  v.  Fassitt,  7  id.  20;  La  Chapelle 

96  2  Bl.  Comm.  154.  v.  Burpee,  69  Hun,  436;   Nicoll  v.  N. 
A    provision    in    a    will,    defeating  Y.  &  E.  R.  Co.,  12  N.  Y.  121;  Hogaa 

legacies  if  it  is  contested,  is  valid  but  v.    Curtin,    88    id.     162;     Garrett    v. 

is   not    favored   and    should   be    con-  Scouten,  3  Den.  334;   Towle  v.  Rem- 

strued  strictly.     (Matter  of  Barandon,  sen,  70  N.  Y.  303.     See  Chaplin,  Susp. 

41  Misc.  380.)     See  §  784,  n.  63,  post,  of  Power,  etc.,  §  54.     For  conditions 

97  4  Kent  Comm.  124;  Towle  v.  Rem-  held  void  as  against  public  policy,  see 
sen,  70  N.  Y.  303.  See  Newkerk  v.  Matter  of  Haight,  51  App.  Div.  310; 
Newkerk,  2  Cai.  345,  where  the  court  Cruger  v.  Phelps,  21  Misc.  252; 
divided  on  the  question  whether  a  cer-  O'Brien  v.  Barkley,  60  St.  Rep.  520. 
tain  condition  was  precedent  or  sub-  98  Welsh  v.  Welsh,  20  Week.  Dig. 
sequent.     For   conditions   held   prece-  369. 

dent,  see  Parmelee  v.  The  Oswego  &  99  Soper  v.  Halsey,  85  Hun,  464;  33 

S.  R.  R.  Co.,  6  N.  Y.  74;  Kenyon  v.  N.  Y.  Supp.  105. 

See,  94  id.  563 ;  Bennett  v.  Culver,  97  l  Wheeler  v.  Lester,   1   Bradf .   293 ; 

id.    250;    Matter   of   Bratt,    10   Misc.  Cronkite  v.  Cronkite,   1   Sup.  Ct.    (T. 

491.     Conditions  subsequent,  see  Vail  &   C.)    266;    Stoddard  v.  Johnson,   13 

V.   L.   I.   R.   R.   Co.,   106   N.   Y.    283;  Hun,  606. 

Matter  of  Traver,  161  N".  Y.  54;  Mat- 
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the  legacy  will  be  considered  absolute  and  not  conditional.  But 
the  presumption  is  that  a  legacy  to  an  executor  was  given  to  him 
in  that  character,  and  hence  will  fail,  if  he  renounces  or  neglects 
to  accept  the  appointment,  or  if,  having  accepted,  he  gives  up  the 
trust.* 

An  absolute  gift  to  executors,  eo  nomine,  will,  at  law,  vest  in 
them  individually,  even  where  it  is  coupled  with  an  expression  of 
confidence  that  they  will  follow  his  known  wishes  f  but  if  the  gift 
is  accepted  with  knowledge  of  its  purpose,  equity  will  intervene  < 
and  impress  it  with  a  trust,  upon  the  theory  of  an  implied  promise, 
in  favor  of  the  real  beneficiary ;  or,  if  the  trust  purpose  be  invalid, 
for  the  testator's  next  of  kin.* 

§  744.  Cumulative  legacies Where  the  will  contains  two  lega- 
cies, of  the  same  thing  or  amount,  to  the  same  person,  whether 
the  legatee  takes  both  (in  which  case  they  are  called  cumulative) 
or  only  one  (the  second  being  a  mere  repetition  of  the  first),  is 
always  governed  by  the  intention  of  the  testator.  The  presump- 
tion is  that  the  latter  legacy  is  a  mere  repetition  or  substitution; 


2  See  Morris  v.  Kent,  2  Edw.  175. 
In  Campbell  v.  Maekie  (1  Dem.  185), 
the  testator  gave  a  legacy  "  to  my 
friend  B.  or  his  heirs  one  thousand 
dollars,"  and  named  B.  as  ■an  exec- 
utor. Held,  that  the  bequest  was  not 
designed  as  a  compensation  for  ser- 
vices which  testator  expected  would 
be  rendered  by  the  legatee  in  the  ad- 
ministration of  the  estate.  In  Matter 
of  Cameron  (N.  Y.  Daily  Reg.,  Jan. 
27,  1881),  the  testator  gave  $2,000  to 
each  of  his  executors.  One  of  them 
was  ten  days  thereafter  discharged  on 
his  own  application.  Held,  that  he 
was  not  entitled  to  a  proportionate 
share  of  the  legacy.  In  Fletcher  v. 
Hurd  (38  St.  Eep.  648;  14  N.  Y. 
Supp.  388),  testator  bequeathed  the 
residue  of  his  estate,  to  be  divided 
among  the  executors  in  lieu  of  com- 
pensation for  services.  Held,  they 
took  in  tlieir  character  of  executors; 
and  one  who  failed  to  apply  for  let- 
ters, although  in  consequence  of  ob- 
jections raised  to  his  serving  by  a  co- 
executor  and  a  legatee,  took  no  share 
in  the  bequest.  Compare  Matter  of 
Brigg,  39  App.  Div.  485;  57  N.  Y. 
Supp.  390;  Matter  of  Strong,  5  Misc. 
433. 

sFairchild  v.  Edson,  154  N.  Y.  199; 
Matter  of  Murray,  124  App.  Div.  548; 


Matter  of  O'Eegan,  62  Misc.  592.  See 
Post  V.  Moore,  181  N.  Y.  15;  Walter 
V.  Walter,   60  Misc.   383. 

4  Edson  V.  Bartow,  154  N.  Y.  199 
(215);  Jimmerson  v.  Ferguson,  57 
Misc.  504;  Erdman  v.  Meyer,  52  Misc. 
256;  Miller  V.  Hill,  64  Misc.  199.  Also 
held,  in  the  Edson  case,  that  as  to  tlie 
other  two  executors  wlio  were  not 
aware  of  their  appointment  or  of  the 
provisions  of  the  will,  until  its  pub- 
lica-tion,  the  will  made  an  absolute 
transfer  and  the  executors,  taldng  as 
tenants  in  common,  and  not  as  joint 
tenants,  were  entitled  to  two- thirds  of 
the  legacies  which  failed.  See  Trus- 
tees of  Amherst  College  v.  Eitch,  91 
Hun,  509;  affd,  151  N.  Y.  282;  Forster 
V.  Winfield,  142  id.  327;  Trunkey  v. 
Van  Sant,  176  N.  Y.  535.  Compare 
Clements  v.  Babeock,  26  Misc.  90; 
Peoples  Trust  Co.  v.  Smith,  62  St. 
Eep.  104;  Christman  v.  Eoesch,  132 
App.  Div.  22. 

Where  a  trust  is  created  by  will,  a 
secret  trust  cannot  be  fastened 
thereon  unless  it  arises  from  the  in- 
tent of  the  testator,  and  from  the 
promise  or  acquiescence  of  the  lega- 
tee. (Smith  V.  Havens  Eelief  Fund 
Soc,  44  Misc.  594;  90  N.  Y.  Supp. 
168.) 
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but  where  the  two  are  in  different  instruments,  e.  g.,  where  one 
is  given  by  will  and  the  other  by  codicil,  the  presumption  is  that 
both  are  intended.  But  either  presumption  is  liable  to  be  con- 
trolled and  repelled  by  internal  evidence  and  the  circumstances 
of  the  case.^  Where  the  directions  of  the  will  are  repugnant, 
e.  g.,  where,  after  an  absolute  legacy  of  money,  there  was  a  sub- 
sequent direction  to  the  executors  to  invest  it  for  the  support  of 
the  legatee,  the  two  directions  are  inconsistent,  and,  therefore, 
void.® 

§  745.  Legacy  in  lieu  of  dower —  Legacies  or  devises  are  fre- 
quently given  to  the  widow,  in  lieu  of  her  dower  right.  In  such 
case,  the  legatee  has  an  election  to  accept  or  refuse  the  legacy  or 
devise.^  This  right  of  election  is  wholly  personal  to  the  widow 
or  her  representative^  and  cannot  be  exercised  by  any  other  person." 
The  legacy,  if  accepted,  becomes  a  debt  of  the  estate,  and  provision 
must  be  made  for  its  payment,'**  in  preference  to  general  legacies 
which  are  mere  bounties  ;''^  even  though  the  value  of  the  legacy 
exceeds  the  right  relinquished.'^  In  cases  where  the  will  does 
not  declare,  in  express  terms,  that  such  legacy  is  in  lieu  of  dower, 
difficult  questions  may  arise  as  to  whether  the  widow  is  put  to  her 
election.  The  general  principle  is  well  settled,  that  unless  the 
testator  has  manifested  his  intention  to  deprive  her  of  her  dower, 
either  by  express  words  or  by  necessary  implication,  she  cannot 
be  deprived  of  it  by  a  testamentary  provision  in  her  favor.  It  is 
held,  indeed,  that  the  claim  of  dower  must  be  inconsistent  with, 

5De  Witt  V.  Yates,  10  Johns.  156;  8  Where  the  widow  is  insane  at  the 

Southgate   v.    Continental   Trust   Co.,  time  of  the  testator's  death  and  con- 

74  App.  Div.    150;   Matter  of  Moore,  tinues    so,   her    silence    or    failure    to 

131  App.  Div.  213.  enter  or  to  commence  action  for  dower 

"Wliere  a  specifie  sum  is  bequeathed  is  not  an  election  to  accept  the  testa- 

in  a  will  to  one  who   is  also  named  mentary   provision,   and   even   though 

as   one  of  a  class   of   legatees,  he  is  a  committee  has  been  appointed  and 

entitled  to  both  legacies.     (Matter  of  the  widow  is  confined  in  an  asylum, 

Becker,  39  Misc.  756;  80  N.  Y.  Supp.  the   State   commission  in  lunacy  has 

1115.)     See  Southgate  v.  Continental  no   authority  to  elect  on  her  behalf. 

Trust  Co.,  74  App.  Div.  150;  aflf'd,  176  (Camardella  v.  Schwartz,  supra.) 

N.  Y.  588.  10  Wilmot  v.  Robinson,  42  Misc.  244. 

6  Dorland  v.  Dorland,  2  Barb.  63.  n  Matter    of    Woodbury,    40    Misc. 

7  The  election  once  made  is  conclu-  143;  81  N.  Y.  Supp.  503;  Williamson 
sive  and  a  waiver  of  all  rights  in  v.  Williamson,  6  Paige,  298;  Matter  of 
the  real  estate.  (Orth  v.  Haggerty,  Dolan,  4  Eedf.  511;  Isenhart  v.  Brown, 
126  App.  Div.  118;  Matter  of  Mer-  1  Edw.  Ch.  411;  Matter  of  Brooks,  30 
serau,  38  Misc.  208;  77  N.  Y.  Supp.  St,  Eep.  941;  Matter  of  McKay,  5 
329.)  Misc.  123. 

SFlynn  V.  McDermott,  183  N.  Y.  62;        12  Matter     of     Woodbury,     supra; 
Camardella  v.  Schwartz,  126  App.  Div.    Matter  of  Dolan,  supra, 
334. 
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or  repugnant  to,  the  provisions  of  the  will,  before  an  intention 
to  bar  the  dower  can  be  implied;  that,  in  other  words,  the  claim 
cannot  be  resisted  by  implication,  unless  its  allowance  would  dis- 
turb or  disappoint  the  will/^ 

§  746.   To  executor  in  lieu  of  commissions A  provision  made  by 

the  will  for  specific  compensation  to  the  executor,  is  declared  by 
the  statute"  to  be  a  full  satisfaction  for  his  services,  in  lieu  of  the 
commissions,  unless  he  elects  to  renounce  all  claim  to  such  specific 
legacy.  He  is  not  required  to  elect  which  he  will  accept,  until  he 
has  sufficiently  ascertained  which  will  be  the  more  advantageous. 
But  to  put  him  to  his  election,  the  language  of  the  will  should 
clearly  indicate  that  the  legacy  was  intended  as  a  specific  compen- 
sation for  his  services;  if  it  does  not,  his  right  to  charge  commis- 
sions is  not  defeated.'^ 

§  747.  Legacies  to  creditors —  The  rule  that  a  legacy  to  a  cred- 
itor is  a  satisfaction  of  the  debt  is  one  of  presumption,  and  is 
subject  to  many  exceptions.    In  general,  a  legacy  implies  a  bounty, 

13  Matter  of  Gordon,  172  N.  Y.  25.  dower.    Payment  of  the  annuity,  "  in 

See    Fuller    v.   Yates,    8    Paige,   328;  lieu  of  dower,"  was  opposed  by  those 

Hawley  v.  James,  5  id.  318;  Wood  v.  interested  in  the  residuary  estate,  on 

Wood,  id.  596;  Sanford  v.  Jackson,  10  the  groiind  that  it  was   void.     Held, 

id.   266;   Adsit  v.  Adsit,  2  Johns.  Ch.  that  the  misdescription  of  the  legatee 

451;  Lupton  v.  Lupton,  id.  614;  Bab-  as  testator's  wife  did  not  avoid  the 

cock  V.  Stoddard,  3  Sup.  Ct.  (T.  &  C.)  legacy,  as  there  was  no  ambiguity  in 

207;    Fevre   v.    Toole,  84   N.    Y.    95;  respect  to  the  person  intended,  and  no 

Bullard  v.  Benson,  1  Dem.  486;  Close  fraud  was  practiced  on  the  testator; 

V.  Eldert,  30  App.  Div.  338;  Purdy  v.  that  the  expressed  consideration,  "  in 

Purdy,  18  id.  310;  Kimbel  v.  Kimbel,  lieu  of  dower,"  though  untrue  and  im- 

14  id.  570;    Conner  v.   Watson,  1  id.  possible,    did    not    avoid    the    legacy, 

54;   Gray  v.   Gray,  5   id'.   132;   Horst-  since  no  consideration  was   necessary 

mann  v.  Flege,  61  id.   518;   70  N.  Y.  to  its  validity.     As  to  what  will  be 

Supp.  596;  aflf'd,  172  N.  Y.  381;  Miller  deemed   to   be   an   acceptance   of   the 

V.    Miller,   22   Misc.   582;    Hopkins  v.  bequest,  see  Grout  v.  Cooper,  9  Hun, 

Cameron,  34  id.  688;   Fenton  v.  Fen-  326;  Matter  of  Johnson,  50  Misc.  99. 

-ton,  35  id.  479;  Matter  of  Grotian,  id.  As   to   contribution  by   parties   bene- 

257;  30  id.  23;  Duncklee  v.  Butler,  id.  fited  from  widow's  election  to  take  or 

58.    Compare  Nelson  v.  Brown,  144  N.  refuse  provision,  see  Tehan  v.  Tehan, 

Y.  384;  Jurgens  V.  Rogge,  16  Misc.  100;  83  Hun,  368;  Matter  of  Lawrence,  36 

Koezly  v.  Koezly,  31  id.  397;  65  N.  Y.  Misc.  275;   and  s.  c,  37  id.  702.     See 

Supp.  613;  Wilson  V.  Wilson,  120  App.  also   Cons.   L.    1909,  c.   52,   §   201    (L. 

Div.  581;  Casey  v.  MoGowan,  50  Misc.  1896,  u.  547,  §  181),  as  to  when  widow 

426;    Hortsmann  v.  Flege,   172  N.  Y.  is   deemed  to  have  elected   to  accept 

381;   Schreiner  v.   Schreiner,  63  Misc.  provision,   in   lieu   of    dower.      Every 

601.   In  Klein  v.  Hayek  {5  Redf.  210),  provision    for    a    widow,    in    lieu    of 

it  appeared  that  the  testator  was  di-  dower,  is  forfeited  in  a  case  in  which 

vorced  from  his  wife,  and  though  for-  she   would   forfeit   her  dower.     Cons, 

bidden     to     remarry,     thereafter     co-  L.  1909,  c.  52,  §  202  (L.  1896,  c.  547, 

habited  with  N.  as  his  wife  without  §  182). 
a  marriage.     By  his  will,  he  gave  to        l*Co.  Civ.  Proc,  §  2730. 
his  "beloved  wife,"  N.,  all  his  house-        15 Matter  of  Mason,  98  N.  Y.  527. 
hold  furniture,  plate,  etc.;  in  lieu  of 
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and  not  a  payment.^"  But  where  one  accepts  a  bequest  and  is  put 
to  his  election  between  the  gift  in  the  will  and  a  claim  against 
the  estate,  his  acceptance  of  the  former  is  a  satisfaction  of  the 
latter ;  and  it  is  immaterial  whether  what  he  takes  turns  out  to 
be  of  greater  or  less  value  than  that  which  he  surrendered."  The 
cases  justify  the  following  statement  of  doctrine  on  this  subject: 
(1)  A  legacy  is  never  deemed  a  satisfaction  of  a  debt  contracted 
after  the  date  of  the  will.-'*  (2)  It  is  not  considered  a  payment, 
when  the  will  contains  an  express  direction  that  the  debts  and 
legacies  shall  be  paid,  such  as  "  after  all  my  debts  and  legacies 
are  paid,  then  I  give,"  etc.,  or  words  of  like  import.'®  (3)  Where 
the  particular  motive  or  purpose  of  the  legacy  is  stated  in  the 
will,  e.  g.,  as  a  token  of  regard,  or  from  ancient  friendship,  or 
from  relationship,  and  the  like,  it  will  not  be  deemed  a  satis- 
faction of  the  debt.^"  (4)  Where  the  legacy  is  contingent  and 
uncertain,  or  payable  at  a  future  time,  or  upon  condition,  it  is 
not  a  satisfaction.  (5)  Where  the  legacy  is  less  than  the  debt, 
or  the  debt  is  unliquidated,  or  in  negotiable  paper,  or  in  a  current 
account,  the  debt  is  not  satisfied.  (6)  Where  the  legacy  is  of  a 
different  nature  from  the  debt,  as  where  the  testator  is  indebted 
by  bond,  and  he  bequeaths  an  interest  in  land,  it  is  not  a  satis- 
faction. (7)  A  specific  legacy  is  nevef  a  satisfaction,  unless 
expressly  so  declared  by  the  will,  and  it  is  so  accepted  by  the 

16  Reynolds  v.  Robinson,  82  N.  Y.  Abb.  N.  C.  215;  74  N.  Y.  476.  The 
103;  Sheldon  v.  Sheldon,  133  N.  Y.  1;  common-law  right  of  a  creditor  of  the 
44  St.  Rep.  260;  Smith  v.  Murray,  1  testator,  appointed  the  executor  of  his 
Dem.  34.  In  Adams  v.  Olin  (21  Civ.  will,  to  pay  himself  first,  if  his  debt 
Proc.  Rep.  227),  a  gift  to  the  testa-  is  by  specialty  or  of  record,  and  his 
tor's  wife  in  lieu  "  of  all  dower  or  right  of  retainer  to  that  end,  has  been 
other  interest  in  my  property  and  es-  abolished  in  this  State.  (2  R.  S.  88, 
tate,"  Held,  not  to  require  the  satis-  §  33;  Co.  Civ.  Proc,  §  2719,  former 
faction  of  a  debt,  from  the  husband  §  2739.)  See  Williams  v.  Purdy,  6 
to  the  wife  for  the  amount  of  her  Paige,  166;  Smith  v.  Kearney,  2  Barb, 
separate  estate,  held  by  him  for  in-  Ch.  533;  Treat  v.  Fortune,  2  Bradf. 
vestment,  especially  where  the  books  116;  and  ante,  §  641. 

of  the  testator  indicated  the  continu-        20  Where  a  man,  who,  at  the  time 

anee  of  the  obligation  by  entries  made  of   his    death,   owed   his   brother    the 

subsequent    to   the    date   of   the  will,  sum  of  $890.81,  leaves  a  will,  in  which. 

See  Matter  of  Sherman,  24  Misc.  65 ;  after  reciting  that    "  in  making   this 

53  N.   Y.  Supp.  376.  will  I  consider  I  am  doing  my  duty 

17  Caulfield  v.  Sullivan,  85  N.  Y.  and  trying  to  repay  those  -who  have 
153.  been  good  and  kind  to  me  during  my 

18  Matter  of  Enos,  61   Misc.  594.  long  and  tedious  illness,"  he  bequeaths 

19  An  express  direction  for  the  pay-  $6,000  and  all  his  jewelry  to  his 
ment  of  all  the  testator's  debts,  rebuts  brother,  such  bequest  is  not  to  be  con- 
tho  presumption  that  a,  legacy  to  a  sidered  as  having  been  intended  as  a 
creditor  was  intended  as  a  satisfac-  payment  of  the  testator's  debt  to  his 
tion  of  the  debt.  (Fort  v.  Gooding,  9  brother.  (Matter  of  Arnton,  106  App. 
Barb.  371.)     See  Boughton  v.  Flint,  5  Div.  326.) 
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legatee. ^^  The  general  rule  is  that  the  effect  of  a  legacy  to  testa- 
tor's creditor  is  governed  by  testator's  intent,  and  that  an  intention 
thereby  to  pay  the  debt  must  be  either  evidenced  by  the  language 
of  the  provision  or  be  fairly  inferable  from  the  circumstances.^^ 

§  748.  Legacies  to  debtors — A  bequest  by  a  creditor,  to  his 
debtor,  of  the  amount  of  his  debt  is  a  forgiveness  of  the  debt,  or  a 
specific  legacy;  it  is  not  a  pecuniary  legacy.^^  The  naming  of  a 
person  executor  in  a  will  does  not  operate  as  a  discharge  or  bequest 
of  any  just  claim  which  the  testator  had  against  the  executor,  but 
such  claim  must  be  included  among  the  credits  and  effects  of  the 
deceased  in  the  inventory,  and  the  executor  is  liable  for  the  same, 
as  for  so  much  money  in  his  hands  at  the  time  the  debt  or  demand 
becomes  due.^*  The  discharge  or  bequest,  in  a  will,  of  any  debt 
or  demand  of  the  testator,  against  any  executor  named  in  his  will, 
or  against  any  other  person,  is  declared  by  statute  not  to  be  valid 
as  against  the  creditors  of  the  deceased,  but  is  to  be  construed 
only  as  a  specific  bequest  of  such  debt  or  demand.^"      If  there  are 


ziWillard  on  Exrs.  366;  Williams 
V.  Crary,  5  Cow.  370;  8  id.  246;  i 
Wend.  443;  Clarke  v.  Bogardus,  12 
Wend.  67.  Compare  Mulheran  v.  Gil- 
lespie, id.  349.  And  see  Eaton  v.  Ben- 
ton, 2  Hill,  576.  A  legacy  to  the  cred- 
itor's wife,  and  its  acceptance,  is  not 
an  extinguishment.  (Mulheran  v.  Gil- 
lespie, 12  Wend.  349.) 

22  Sheldon  v.  Sheldon,  133  N.  Y.  1 ; 
44  St.  Rep.  260.  In  that  ease,  testator 
gave  a  legacy  to  his  wife  expressly 
in  lieu  of  dower.  Held,  not  to  cancel 
the  wife's  claim  for  moneys  received 
by  the  testator,  the  claim  being 
wholly  unliquidated  at  the  date  of 
the  will,  and  liable  to  be  largely  in- 
creased or  diminished  before  his 
death.  Compare  Van  Slooten  v. 
Wheela,  140  N.  Y.  624;  55  St.  Rep. 
554. 

23Sholl  V.  ShoU,  5  Barb.  312.  As 
to  the  eflect  of  a  bequest  to  the 
obligor's  wife,  of  the  interest  of  a 
bond  which,  by  its  terms,  was  to  bear 
no  interest  till  after  demand,  see 
Sweet  V.  Irish,  36  Barb.  467.  A 
legacy  to  a  debtor's  wife  is  not  sub- 
ject to  deduction  of  the  husband's 
debt.  (Clarke  v.  Bogardus,  12  Wend. 
67.)  But  a  bequest  to  a  daughter  of 
a  mortgage  given  to  secure  her  hus- 
band's bond,  will  include  the  latter. 
(Klock    V.    Stevens,    20    Misc.    383.) 


Compare  Matter  of  Lee,  141  N.  Y.  58. 
In  Williams  v.  Crary  (5  Cow.  368), 
the  will  contained  a  provision  direct- 
ing the  executors  to  enter  satisfac- 
tion of  A.'s  mortgage,  and  to  cancel 
his  bond,  upon  his  paying  $1,600.  The 
bond  and  mortgage  were  for  $4,000, 
and,  including  his  current  account 
against  the  testatrix,  the  balance  due 
at  her  death  was  $1,600.  Held,  not 
a  legacy,  but  a  proposition  of  settle- 
ment, and  that  A.,  having  paid  the 
$1,600,  could  not  recover  on  his  ac- 
count. See  Matter  of  Temple,  36 
Misc.  620. 

24  Co.  Civ.  Proc,  §  2714;  adopting 
2  R.  S.   84,  §   13. 

25  Co.  Civ.  Proc,  §  2714.  For  the 
common-law  rule,  see  Rickets  v.  Liv- 
ingston, 2  Johns.  Cas.  97.  The  provi- 
sion of  the  Revised  Statutes  (§  13) 
does  not  discharge  a  lien  upon  real 
estate  by  which  the  debt  is  secured, 
or  so  affect  it  as  to  give  subsequent 
incumbrances  priority  of  lien;  it 
merely  adds  to  the  original  obligation 
a  liability  to  account,  as  executor,  for 
the  debt;  and  until  the  executor,  in 
the  performance  of  his  trust,  has  paid 
the  amount  of  the  debt,  and  thus  dis- 
charged it,  all  liens  by  which  it  is  se- 
cured remain  in  force.  (Soverhill  v. 
Suydam,  59  N.  Y.  140.) 
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sufficient  assets  to  pay  debts  without  it,  it  may  be  paid  in  the  same 
manner  and  in  like  proportions  as  legacies  of  that  kind.  In  any 
ease,  the  intention  to  relinquish  the  debt  must  be  clearly  expressed 
in  the  will,  or  otherwise  proven;^®  the  presumption  is,  that  such 
was  not  the  testator's  intention.^'' 

§  749.  Legacy  for  life,  with  remainder  over —  Questions  some- 
times arise  between  a  tenant,  for  life  and  the  remainderman,  as  to 
whether  the  bequest  is  general  or  specific.  If  it  is  specific,  and 
the  article  bequeathed  is  necessarily  perishable,  such  as  household 
stores,  the  tenant  for  life  takes  it  absolutely;  where  the  articles 
are  not  necessarily  consumed  in  the  using,  and  there  is  no  direc- 
tion to  the  executor  to  hold  them  in  trust  for  the  remainderman, 
the  executor  may  deliver  them,  taking  a  receipt  for  them,  recog- 
nizing the  remainder,^^  unless  there  are  special  circumstances  ren- 

26Clajrk  V.  Bogardus,  2  Edw.   387;  Timerson,    39    Mise.    675;    80    N.    Y. 

Stagg  V.  Beekman,  id.  89.  Supp.  639;  Matter  of  Foster,  38  Misc. 

27  Matter    of    Leslie,   3    Redf.    280;  347;    77   N.  Y.   Supp.   922;   Matter  of 

Matter    of   Foster,    15   Misc.    175;    37  Bogart,  28  Hun,  468;   Rogers  v.  Mur- 

N.  Y.  Supp.  36 ;  Leask  v.  Hoagland,  64  dock,  45  Hun,  32 ;    Smith  v.  Murray, 

Misc.   156.     A  direction  that  advance-  1  Dem.  34.    See  also  §§  785,  966,  post. 

ments  be  not  deducted'  from  a  child's  28  Spear  v.   Tinkham,   2   Barb.    Ch. 

share,  does  not  release  a  debt  incurred  211.     Although  a  first  legatee  is  au- 

subsequent    to   the    execution   of   the  thorized    to    consume    the    legacy,    if 

will.      (Rogers   v.    McGuire,    90   Hun,  necessary,  for  his  subsistence,  yet  the 

455.)     In  Matter  of  Kilmer  (43  Misc.  right  to  make  use  of  it  for  that  pur- 

494),  the  testator  bequeathed  to  his  pose    is   rather    in   the   nature    of    a 

niece  the  sum  of  $3,000,  and  by  a  sub-  power  than  an  ownership,  and  a  gift 

sequent    clause    of   his    will    provided  over,  of  what  the  first  legatee   shall 

that  "  whatever  in  the  way  of  money  leave,  is  good.     (Tuthill  v.  Davis,  121 

or  property  of  any  kind  my  said  lega-  App.  Div.  290;  Jewett  v.  Schmidt,  39 

tees    or   either   of   them   may   receive  Mise.  502;   80  N.  Y.  Supp.  352;  Rus- 

or  may  have  received  from  me  in  my  sell  v.  Hilbon,  80  App.  Div.   178;    80 

life  time  is  hereby  declared  to  be  an  N.  Y.  Supp.  563;  aff'd,  175  N.  Y.  525; 

absolute  gift,  and  in  no  sense  an  ad-  Hasbrouek  v.  Knoblauch,  59  Misc.  99; 

vancement,   and   shall   in   no   way  be  Matter  of  Davis,  59  Misc.  310;  Matter 

considered    as    reducing    or    affecting  of  Pierson,  58  Misc.  94.)     See  Matter 

any    of    the   legacies    herein    given;  "  of  Skinner,  81  App.  Div.   449;   80  N. 

held,  thai  a  note  given  by  the  niece  Y.  Supp.   1067;   aff'd,   180  N.  Y.  515; 

prior  to  the  date  of  the  will,  renewed  Terry  v.  Rector,  etc.,  of  St.  Stephen's 

from  time  to  time,  and  upon  which  at  Church,  79  App.   Div.  527;    81  N.   Y. 

least    one    payment    had    been    made,  Supp.    119;     Matter    of    Hibbard,    53 

should  be  offset  against  the  legacy.  Misc.  196.    The  common-law  rule  that 

The  right  of  the  executor  to  satisfy  an  executory  bequest  is  void,  if  the 
a  demand  due  his  testator  from  one  of  first  taker  be  given  an  absolute  power 
the  legatees,  out  of  his  legacy,  is  not  of  disposition  (Van  Home  v.  Camp- 
lost  by  the  running  of  the  Statute  of  bell,  100  N.  Y.  287)  was  changed  by 
Limitations  against  the  demand  after  the  Revised  Statutes.  (Leggett  v. 
the  testator's  death.  (Leask  v.  Hoag-  Firth,  132  N.  Y.  7;  Tuthill  v.  I^ivis, 
land,  supra.)  supra.)     Where  the  gift  to  the  first 

For  cases  where  debts  due  the  tes-  taker  is  absolute  in  its  terms,  or  when 

tator  were  offset  against  legacies,  see  the  use  only  of  the  property  is  given. 

Matter  of  Warner,  39  Misc.  432;  79  N.  and  the  property  is  such  that  its  use 

Y.    Supp.   363;    Matter    of   Boger,   41  is  its   consumption,   the   gift   vidll   be 

Misc.  598;  Matter  of  Downs,  39  Misc.  deemed  an  absolute   one,   and  a   gift 

621;   80  N.  Y.   Supp.   659;   Matter  of  over   would   be   void   for  repugnancy. 
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dering  it  hazardous  to  surrender  the  principal  of  the  estate  to  the 
care  of  the  life  tenant  without  requiring  security  for  the  protection 
of  the  remainderman.^®  But  where  there  is  a  general  bequest  for 
life,  with  remainder  over,  although  it  includes  articles  which  are 
consumed  in  the  using,  the  whole  must  be  sold  by  the  executor, 
and  the  interest  or  income  only  be  paid  to  the  legatee  for  life.^" 
Dividends  upon  stock  owned  by  a  testator  which  had  been  declared 
at  the  time  of  testator's  death,  but  which  were  payable  subse- 
quently, are  principal  of  the  estate  and  do  not  go  to  a  legatee  who 


(Bell  V.  Warn,  4  Hun,  406.)  See  Mat- 
ter of  Parsons,  39  Misc.  126;  78  N.  Y. 
Supp.  975.  A  legacy  to  E.,  "  for  her 
use  during  her  natural  life,"  entitles 
her  to  immediate  possession.  (Mat- 
ter of  Weppeler,  2  Dem.  626.)  See 
Smith  V.  Van  Ostrand,  64  N.  Y.  278. 
A  legacy  to  a  wife  "  during  her  life- 
time for  the  benefit  of  herself  and 
children,"  goes  to  the  wife.  (Clark 
V.  Leupp,  88  N.  Y.  228;  Smith  v.  Van 
Ostrand,  64  id.  278;  Solley  v.  West- 
cott,  43  Misc.  188;  Matter  of  Parsons, 
supra;  Billar  v.  Loundes,  2  Dem. 
590.)  See  Matter  of  Beyea,  10  Misc. 
198;  Pell  v.  Folger,  68  Hun,  443.  Com- 
pare Ketcham  v.  Ketcham,  66  id.  608; 
Matter  of  McClure,  136  N.  Y.  238; 
Gross  V.  Mathewson,  34  Misc.  370; 
Baumgras  v.  Baumgras,  6  id.  8; 
Dwyer  v.  Wells,  id.  18;  Matter  of 
Geissler,  72  App.  Div.  85;  Matter  of 
Moehring,  154  N.  Y.  423. 

Where  a  bequest  is  made  to  the 
widow,  and  in  ease  of  her  death  to 
the  children,  the  widow,  if  she  sur- 
vives the  testator,  takes  an  absolute 
fee.  (Washbon  v.  Cope,  144  N.  Y. 
297;  Matter  of  Greiasler,  supra.) 

An  executrix  who  is  given  the  in- 
•come  from  personal  property  for  life 
with  "  the  right  to  use  the  principal 
if  she  may  need  it,"  may  apply  the 
principal  to  her  own  use,  and  her  ac- 
counting showing  such  application  is 
not  open  to  attack  by  residuary  lega- 
tees. (Matter  of  Trelease,  115  App. 
Div.  654.)  See,  to  the  same  effect, 
Dodin  V.  Dodin,  116  App.  Div.  327; 
101  N.  Y.  Supp.  488;  aff'd,  191.  N.  Y. 
530;  Matter  of  Palmer,  85  App.  Div. 
117;  83  N.  Y.  Supp.  742;  aflf'd,  182  N. 
Y.  518;  especially  where  there  is  no 
gift  of  the  remainder  over.  (Ryder 
V.  Lott,  123  App.  Div.  685;  Matter  of 
IngersoU,  95  App.  Div.  211;  88  N.  Y. 
Supp.  698.)     Compare  Matter  of  Hib- 


bard,  53  Misc.  196;  Matter  of  Davis, 
59  Misc.  310;  Hasbrouck  v.  Knob- 
lauch, 59  Misc.  99,  and  cases,  supra. 

29  Matter  of  Fernbacher,  17  Abb.  N. 
C.  339;  s.  e.  as  Fernbacher  v.  Fern- 
bacher,  4  Dem.  227.  But  the  executors 
are  grossly  remiss  in  turning  over  the 
principal  to  the  life  tenant  without 
security,  with  knowledge  of  the  lat- 
ter's  purpose  to  appropriate  it  to  her 
own  use,  and  thereby  destroy  the  in- 
terests of  the  remaindermen.  So  held 
in  proceedings  to  remove  executors  for 
misconduct.  (lb.)  In  Matter  of  Lewis 
(23  N.  Y.  Supp.  287),  the  bequest  was 
to  trustees  to  pay  the  income  to  A. 
for  life,  and  at  A.'s  death  to  pay  the 
principal  to  a  third  person;  the  life 
beneficiary  afterward  purchased  the 
interest  of  the  remainderman.  Held, 
that  the  life  estate  and  the  remainder 
were  not  thereby  merged  so  as  to  en- 
title the  life  beneficiary  to  the  posses- 
sion of  the  principal.  As  to  the  duty 
of  the  life  tenant  to  insure,  see  Linzy 
V.  Whitney,  110  App.  Div.  462. 

30  Covenhoven  v.  Shuler,  2  Paige, 
122;  Matter  of  Beyea,  10  Misc.  198. 
Compare  Clark  v.  Clark,  8  Paige,  153; 
Cairns  v.  Chaubert,  9  id.  160.  In  the 
last  case,  a  life  estate  in  a  toll-bridge, 
the  franchise  of  which  was  limited  to 
a  number  of  years,  was  held  not  to 
give  the  legatee  all  the  tolls,  but  only 
such  portion  of  them  as  would  equal 
the  interest  of  a  capital  equivalent  to 
the  cash  value  of  the  franchise  at  the 
time  of  the  testator's  death.  And  see 
Auburn  Theological  Seminary  v.  Cole, 
20  Barb.  321;  and  the  Same  v.  Kel- 
logg, 16  N.  Y.  83;  Bundy  v.  Bundy, 
38  id.  410.  As  to  what  form  of  be- 
quest will  raise  a  life  estate  by  im- 
plication, see  Doughty  v.  Stillwell,  1 
Bradf.  300.  Compare  Minges  v. 
Mathewson,  66  App.  Div.  379;  Kendall 
V.    Case,   84   Hun,    124. 
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is  "  to  receive  the  rents,  interest,  and  income."  The  dividend  to 
which  a  life  tenant  may  be  entitled  as  income  can  only  be  that 
which  the  company  declares  after  that  relation  is  acquired.^^ 

It  may  be  stated  generally  that  one  having  a  life  interest  has 
a  right  to  call  upon  the  trustee,  from  time  to  time,  to  disclose  to 
him  the  nature  and  character  of  the  property  in  his  hands  consti- 
tuting the  trust  fund ;  to  show  its  value,  the  income  derived  there- 
from, and  the  expenses  to  which  the  trustee  is  subjected  in  its 
management,  in  order  that  he  may  be  able  in  the  future  to  watch 
and  look  after  his  own  interests.^"     A  remainder  may  be  limited 


31  Matter  of  Kernochan,  104  N.  Y. 
CIS.  Where  such  stock  is  sold  by  the 
executors  at  a  fixed  price  per  share, 
and  in  addition  thereto  a  sum  is  paid 
as  being  equivalent  to  a,  ratable  pro- 
portion of  accumulated  profits  in  the 
hands  of  the  company  at  the  time  of 
the  death  of  the  testator,  such  latter 
sum  is  to  be  considered  as  principal 
and  not  as  income.  In  such  case,  the 
ordinary  rule  which  gives  cash  divi- 
dends, declared  from  accumulated 
earnings  and  profits,  to  the  life  ten- 
ant, should  be  applied',  whether  such 
accumulated  profits  are  earned  before 
or  after  the  death  of  the  testator. 
The  value  of  certain  options  or  privi- 
leges given  to  stockholders  by  various 
companies  to  subscribe  for  and  take 
at  par  a  certain  amount  of  their  stock 
and  bonds,  should  be  classed  as  prin- 
cipal and  not  as  income.  (Matter  of 
Kernochan,  supra;  Matter  of  Roberts, 
40  Misc.  512;  82  N.  Y.  Supp.  805; 
Jewett  V.  Schmidt,  45  Misc.  471;  92 
N.  Y.  Supp.  737;  aff'd,  108  App.  Div. 
322;  Richmond  v.  Richmond,  123  App. 
Div.  117;  Robertson  v.  de  Brulatour, 
188  N.  Y.  301;  Matter  of  Hidden,  63 
Misc.  535.)  See,  generally.  Matter  of 
James,  146  N.  Y.  78;  Lowry  v.  Far- 
mers' L.  &  T.  Co.,  56  App.  Div.  408; 
aff'd,  172  N.  Y.  137;  Matter  of 
Rogers,  161  N.  Y.  108;  Matter  of 
Kane,  64  App.  Div.  566;  McLouth  v. 
Hunt,  154  N.  Y.  179;  Monson  v.  New 
York  Security,  etc.,  Co.,  140  id.  498; 
Stewart  v.  Phelps,  71  App.  Div.  91; 
75  N.  Y.  Supp.  526;  aflf'd,  173  N.  Y. 
621;  Cross  v.  Long  Island  Loan  Co., 
75  Hun,  533. 

As  to  apportionment  between  prin- 
cipal and  income  of  proceeds  of  plant 
of  corporation  in  which  decedent  held 
stock,  see  Matter  of  Stevens,  187  N. 


Y.  471;  apportionment  of  proceeds  of 
land  bought  in  by  the  trustee,  on 
foreclosure  of  a  mortgage  held  by  es- 
tate, carried  along  for  several  years 
and  then  sold  at  a  profit,  Matter  of 
Marshall,  43  Misc.  238.  See  Meldon 
V.  Devlin,  31  App.  Div.  146;  aff'd,  167 
N.  Y.  573. 

As  to  the  value  or  proceeds  of 
stock  issued  as  dividends,  see  Matter 
of  Roberts,  40  Misc.  512;  82  N.  Y. 
Supp.  805;  Matter  of  Carey,  63  Misc. 
48'9;  Matter  of  Harteau,  125  App. 
Div.  710;  Matter  of  Fisk,  45  Misc. 
298;  Lowery  v.  Farmers'  L.  &  T.  Co., 
172  N.  Y.  137;  64  N.  E.  Rep.  796; 
proceeds  of  securities  in  excess  of 
their  inventory  value,  Matter  of  Rob- 
erts, supra;  stock  issued  as  increase 
to  capital  and  distributed  to  stock- 
holders, Chester  v.  Buffalo  Car  Mfg. 
Co.,  70  App.  Div.  443;  75  N.  Y.  Supp. 
428 ;  accumulated  cash  dividends. 
Richmond  v.  Richmond,  123  App.  Div. 
117;  Robertson  v.  de  Bnilatour,  188 
N.  Y.  301.     See  §   626,  ante. 

Where  articles  of  copartnership 
provide  that  the  firm  shall  continue 
for  sixty  days  after  the  death  of 
any  partner,  and  a  partner  who 
contributed  no  capital  to  the  firm  and 
had  no  capita;,  account  on  its  books, 
but  was  allowed  interest  on  his  seat 
in  a,  stock  exchange,  died,  profits  of 
the  firm  during  such  period  of  sixty 
days  after  his  death  are  income  and 
not  principal,  and  pass  to  his  widow 
as  the  life  beneficiary  of  his  residu- 
ary estate.  (Matter  of  Weaver,  53 
Misc.  244.)  See  Matter  of  Marx,  117 
App.  Div.  890;  Matter  of  McCollum, 
80  App.  Div.  362;  80  N.  Y.  Supp. 
755;  Brown  v.  Brown,  122  App.  Div. 
576;  Matter  of  Miller,  64  Misc.  232. 
32  Hancox    v.    Wall,    28    Hun,    214. 
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upon  a  bequest  of  money  as  well  as  of  other  personal  property,  and 
the  testator  may  confide  the  money  to  a  legatee  for  life,  trusting 
to  such  legatee  to  preserve  the  fund  for  the  benefit  of  the  remain- 
derman ;  in  which  case,  the  legatee  for  life  becomes  trustee  of  the 
principal,  during  the  continuance  of  the  life  estate.^^  He  may, 
therefore,  be  compelled  at  the  instance  of  the  remainderman  to 
give  security  for  the  legacy,  or  to  submit  to  the  appointment  of 


See  Matter  of  Hunt,  84  App.  Div. 
159;  82  N.  Y.  Supp.  538;  aft'd,  179 
N.  Y.  570. 

An  action  by  a  residuary  legatee 
against  trustees  for  a  loss  resulting 
through  the  negligence  of  such  trus- 
tees may  be  brought,  though  the  life 
tenant  was  living  at  the  time  the  ac- 
tion was  commenced',  where  the  leg- 
atee had  such  an  interest  in  the  fund 
set  apart  for  the  life  tenant  that  an 
action  would  lie  against  the  trustees 
to  account  for  any  misuse  of  the 
funds.  (Earle  v.  Earle,  173  N.  Y. 
480;   66  N.  B.  Rep.  398.) 

The  authorities  relating  to  the 
rights  of  life  tenants  and  remain- 
dermen respectively,  are  collated  and 
discussed  in  Cragg  v.  Eiggs  (5  Redf. 
82;  26  Hun,  90).  See  also  Scovel  v. 
Roosevelt  (5  Redf.  121),  where  5  per 
cent,  governments  were  exchanged  for 
4  per  cents.  As  to  whether  any  de- 
duction should  be  made  from  the  in- 
come to  make  up  the  diminution  in 
value  of  United  States  bonds  pur- 
chased at  a  premium,  see  McLouth  v. 
Hunt,  154  N.  Y.  179;  Matter  of  New 
York  Life  Ins.  &  Trust  Co.,  24  Misc. 
71;  Matter  of  Fisk,  45  Misc.  298; 
Robertson  v.  de  Brulatour,  111  App. 
Div.  882;  aff'd,  188  N.  Y.  301;  Dexter 
V.  Watson,  54  Misc.  484;  Matter  of 
Hawk,  54  Misc.  187;  Matter  of  Ste- 
vens, 187  N.  Y.  471;  Lynde  v.  Lynde, 
113  App.  Div.  411;  Matter  of  Guaranty 
Trust  Co.,  131  App.  Div.  658;  Farwell 
V.  Tweddle,  10  Abb.  N".  C.  94.  See 
also  §  626,  ante.  Where  the  will  di- 
rected the  executors,  as  trustees,  to 
retain  the  stock  of  two  banks,  pay 
the  income  to  testator's  daughter  dur- 
ing her  life,  and  turn  over  the  stock 
at  her  death  to  her  issue,  and  an 
assessment  was  made  upon  the  stock- 
holders of  one  of  the  banks  for  the 
amount  of  their  stock, —  Held,  that  the 
stock  in  the  other  bank  should  be 
sold  to  pay  the  assessments,  since  the 
legatees  took  the  bequest  subject  to 


incidental  burdens.     (Matter  of  Bull, 
51  St.  Rep.  558.) 

33  Smith  v.  Van  Ostrand,  64  N.  Y. 
278;  Russell  v.  Hilton,  37  Misc.  642; 
76  N.  Y.  Supp.  233;  80  App.  Div. 
178;  175  N.  Y.  525;  Leggett  v.  Ste- 
vens, 185  N.  Y.  70.  Where  a  fund  is 
directed  to  be  invested,  and  the  in- 
terest, dividends,  and  income  are  to 
be  applied  to  the  use  of  the  bene- 
ficary  for  life,  the  profit  realized 
upon  the  sale  of  stock,  in  which  a 
portion  of  such  sum  is  invested,  does 
not  belong  to  the  life  tenant  as  in- 
come, but  must  be  added  to  the  prin- 
cipal, of  which  he  is  entitled'  to  the 
interest  and  income.  (Whitney  v. 
Phoenix,  4  Redf.  180.)  The  legatee  in 
remainder  may  call  on  the  legatee  for 
life  for  an  inventory  of  the  property. 
(Westcott  V.  Cady,  5  Johns.  Oh.  334; 
De  Peyster  v.  Clendening,  8  Paige, 
295;  Covenhoven  v.  Shuler,  2  id.  122; 
Matter  of  Hunt,  38  Misc.  30;  76  N. 
Y.  Supp.  968;  aff'd,  84  App.  Div.  159; 
179  N.  Y.  570.)  Compare  Douglas  v. 
Hazen,  8  App.  Div.  25.  But  under  a 
bequest  by  a  wife  to  her  husband,  of 
the  use  of  all  the  property  of  which 
she  may  die  possessed,  subject  to  any 
bequests  she  may  name,  and  under 
the  further  provision  that  he  is  to 
have  the  use  and  income  of  all  said 
property  during  his  life  and  any  part 
of  the  principal  that  may  be  needed 
"  for  his  comfort,"  he  is  the  sole 
judge  of  the  amount  of  principal  he 
needs  for  his  comfort  and  support, 
and  dying,  next  of  kin  of  the  testa- 
trix cannot  restrict  the  bequest  by 
seeking  to  compel  his  executors  to 
show  what  his  individual  income  was 
or  what  sum  was  actually  sufficient 
'  and  necessary  for  his  support  and 
comfort.  (Matter  of  Parsons,  39 
Misc.  126;  78  N.  Y.  Sjipp.  975.)  See 
Terry  v.  St.  Stephen's  Church,  79  App. 
Div.  527;  Swarthouf  v.  Ranier,  143  N. 
Y.  499. 
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a  receiver,  if  it  appears  that  his  interests  would  otherwise  be 
imperiled.^*  An  executor  may  turn  over  the  principal  of  the  life 
estate  to  the  life  tenant,  without  exacting  security,  where  such  an 
intention  on  the  part  of  the  testator  can  be  gleaned  from  the  terms 
of  the  will,  unless  there  are  circumstances  rendering  such  a  course 
perilous  or  unadvisable,  but  the  tendency  of  the  decisions  is,  that 
an  executor  should  not  turn  over  property  to  one  who  has  simply 
a  life  estate  therein  without  obtaining  from  such  life  tenant 
security  for  the  protection  of  the  remainderman.^" 

AETICLE  SECOND. 

ADEMPTION    AND    SATISFACTION    OF    LEGACIES. 

§  750.  Ademption  defined. — "Ademption  "  and  "  satisfaction  " 
are  inaccurately  used  as  synonyms;  but  they  are  not,  for  each  is 
descriptive  of  a  distinct  state  of  facts.  When  a  testator  devises  or 
bequeaths  specific  property  which  he  subsequently  disposes  of, 
or  if  the  thing  devised  or  bequeathed  is  not  in  existence  at  his 


34Washbon  v.  Cope,  67  Hun,  272; 
22  N.  Y.  Supp.  241;  rev'd,  144  N.Y. 
287,  upon  the  ground  that  the  life 
tenant  took  the  fee.  As  to  requiring 
a  bond  from  the  life  tenant,  who  is 
also  the  trustee,  see  Matter  of  Ship- 
man,  53  Hun,  511;  Matter  of  Hunt, 
38  Misc.  721;  78  N.  Y.  Supp.  291; 
ante,  §  473.  The  Statute  of  Limita- 
tions against  an  action  by  the  re- 
mainderman to  recover  the  legacy 
does  not  begin  to  run  until  the  death 
of  the  life  tenant.  (Putnam  v.  Lin- 
coln Safe  Deposit  Co.,  191  N.  Y.  166.) 

35  Tyson  v.  Blake,  22  N.  Y.  523; 
Smith  V.  Van  Ostrand,  64  id.  281; 
Livingston  v.  Murray,  68  id.  485; 
Montfort  v.  Montfort,  24  Hun,  120; 
Fernbacher  v.  Fernbaeher,  4  Dem.  227 ; 
Matter  of  Lowery,  19  Misc.  83;  Scott 
V.  Scott,  6  id.  174;  Matter  of  Roffo, 
51  App.  Div.  35;  Matter  of  Mc- 
Dougall,  141  N.  Y.  21 ;  Matter  of  Far- 
mers' L.  &  T.  Co.,  51  Misc.  162;  100 
N.  Y.  Supp.  862;  affd,  119  App.  Div. 
104;  Matter  of  Fleming,  51  Misc.  662. 
Compare  Matter  of  Ungrich,  48  App. 
Div.  594;  Matter  of  Haskell,  19  Misc. 
206;  Matter  of  Trelease,  49  Misc. 
205;  aff'd,  115  App.  Div.  654.  In 
Matter  of  Landa  (N.  Y.  Law  J., 
Jan.  30,  1891),  the  surrogate  said: 
"  It  is  the  duty  of  the  executors  to 
«xact  a  bond  which  will   protect  the 


persons  who  may  eventually  become 
entitled  to  the  fund.  These  possible 
beneficiaries  are  of  two  classes:  the 
possible  appointees  under  the  power 
contained  in  the  will,  and  the  residu- 
ary legatees  who  will  become  entitled 
to  the  fund  in  case  of  the  failure  of 
the  donee  of  the  power  to  exercise  the 
same.  It  is,  therefore,  incumbent 
upon  the  executor  to  require  a  bond 
to  the  full  present  value  of  the  se- 
curities to  be  transferred.  The 
present  value  of  the  securities  ap- 
pears to  exceed  the  original  amount 
of  the  legacy,  and  the  bond  to  be 
given  should  be  on  the  larger  sum. 
The  reason  for  this  course  is  apparent. 
After  giving  a  bond  for  the  face  of 
the  legacy,  the  life  tenant  might  dis- 
pose of  the  securities,  appropriate  the 
difference,  and  the  bond  would  be  no 
adequate  protection  to  the  persons  en- 
titled to  receive  the  securities  on  tlie 
termination  of  the  life  estate.  The 
provision  in  the  decree  releasing  and 
discharging  the  executors  is  improper 
for  the  reason  that  it  will  be  the  duty 
of  the  executors,  upon  the  termina- 
tion of  the  life  estate,  to  deliver  and 
transfer  the  securities  in  which  the 
fund  may  be  invested  to  the  persons 
entitled  thereto,  or,  in  case  of  their 
inability  to  do  so,  to  prosecute  the 
bond  given  for  their  return." 
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death,  the  devise  or  legacy  is  adeemed  or  cut  off.^^  But  when  a 
legatee,  subsequently  to  the  execution  of  the  will,  receives  from 
the  testator  property  in  lieu  of  the  devise  or  legacy,  the  devise  or 
legacy  is  satisfied. ^'^  The  principle  is  applicable  to  a  residuary 
legacy,  where  such  appears  to  be  the  clear  intent  of  the  testator.^* 

§  751.  Ademption  of  specific  lega<cies Subject  to  some  qualifi- 
cations,^* the  general  rule  is,  that  in  order  to  complete  the  title  of 
the  specific  legatee  to  the  thing  given,  it  must  be  in  such  condition 
at  the  testator's  death  as  described  in  his  will.  If  the  particular 
thing  bequeathed  has  been  sold  or  disposed  of,  there  is  complete 
extinction,  and  nothing  remains  to  which  the  words  of  the  will 
can  apply.  Whether  the  testator,  by  such  disposition,  intended 
an  ademption,  is  immaterial,'"'  though  it  is  otherwise  in  the  case  of 
general  legacies,  for  whether  an  advancement  to  the  legatee  shall 
be  considered  an  ademption,  or  in  substitution  of  a  legacy  given 
to  him  by  the  will,  depends  upon  the  intention  of  the  testator.*' 

It  is  also  a  general  rule,  that  under  a  bequest  of  specific  articles 
in  the  possession  of  the  testator  when  he  made  the  will,  those  only 
pass  which  he  then  had ;  but,  on  the  other  hand,  if  the  testamentary 
words  relate  to  the  period  of  his  death,  the  articles  which  were  in 

36  Hosea  v.  Skinner,  32  Misc.  653.  Line "  to  certain  persons  in  certain. 
Compare  Matter  of  Andrews,  25  id.  72.  proportions  and  soon  after  making  Ids 

37  Burnham  v.  Comfort,  37  Hun,  216.  will    organized    a    corporation    named 

38  Matter  of  Turfler,  23  N.  Y.  Supp.  "  Moran's  Towing  &  Transportation 
135.  Company,"     which     took     over     such 

39  Thus  there  is  no  ademption  of  a  property,  and  the  testator  directed 
specific  legacy  where  the  alteration  of  corporate  stock  to  he  issued  in  the 
the  fund  was  made  by  a  mere  act  or  names  of  such  legatees,  in  varying 
operation  of  law,  or  where  it  was  amounts;  held,  that  the  testator  in- 
made  without  the  testator's  concur-  tended  the  corporate  stock  to  pass 
renee  or  authority,  or  fraudulently,  or  under  his  will  to  the  legatees  named 
in  breach  of  trust,  or,  finally,  where  and  that  such  amounts  as  had  al- 
the  testator  lends  the  thing,  to  be  ready  been  issued  by  his  direction 
afterward  returned.  See  Matter  of  should  be  deemed  advancements  to 
Pullen,  52  Misc.  75.  A  corporation,  the  several  legatees  on  account  of 
stock  in  which  the  testator  be-  their  respective  legacies.  (Matter  of 
queathed,    became    insolvent,   but    le-  Moran,  53  Misc.  169.) 

newed  its  capital  under  a  special  40  Beck  v.  McGillis,  9  Barb.  35. 
statute.  Pursuant  to  the  statute,  be  41  Tillotson  v.  Race,  22  N.  Y.  122. 
filled  up  only  a  part  of  his  stock,  See  Terrill  v.  Public  Adm'r,  4  Bradf. 
and  suffered  the  remainder  to  be  is-  245;  Glover  v.  Glover,  47  St.  Rep. 
sued  to  others.  Held,  that  the  part  765.  A  legacy  to  a  church  or  religious 
he  retained  passed  by  the  bequest,  corporation  for  the  purpose  of  paying 
(Havens  v.  Havens,  1  Sandf.  Ch.  324.)  ofi'  a  debt  is  not  adeemed  by  the  re- 
See  Walton  V.  Walton,  7  Johns.  Ch.  duction  of  such  debt  by  other  means, 
258;  Doughty  v.  Stillwell,  1  Bradf  except  to  the  extent  that  subsequent 
300;  Matter  of  Howard,  46  Misc.  204.  .subscriptions  by  testator  have  con- 
Where  a  testator  gave  his  vessel  tributed  thereto.  (Matter  of  Gasten, 
property  known  as  "Moran's  Towing  16  Misc.  125;  38  N.  Y.  Supp.  948.) 
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his  possession  at  that  time  will  be  included.*^  But  if  a  specific 
legacy  does  not  exist  at  the  death  of  the  testator,  it  is  adeemed, 
notwithstanding  the  contrary  intention  of  the  testator  or  the  hard- 
ship of  the  case.  Thus,  where  the  testator,  having  specifically 
bequeathed  a  bond  and  mortgage,  foreclosed  the  mortgage  and 
sold,  and  the  purchaser  gave  him  a  new  bond  and  mortgage  for  the 
price,  and  the  testator  left  a  memorandum  declaring  that  the  new 
mortgage  was  but  a  renewal  of  the  one  bequeathed,  and  that  he 
intended  it  should  pass  to  the  legatee,  it  was,  nevertheless,  held 
that  the  legacy  was  adeemed.*^  And  where  the  testator  made  a 
specific  bequest  of  a  savings  bank  deposit,  and  thereafter  with- 
draws a  portion  of  the  fund,  the  legacy  is  adeemed  pro  tanto}^ 
If  the  testator,  having  devised  land,  sells  the  same  before  his  death, 
the  proceeds  become  personalty;  and  the  court  will  not  substitute 
the  money  received  by  testator  for  the  land  devised.*"" 

§  752.  Demonstrative  legacies. —  The  question  sometimes  arises 
whether  a  bequest  was  intended  by  the  testator  to  be  paid  at  all 
events,  the  fund  being  pointed  out  by  the  way  only  of  demonstra- 
tion. The  leading  principle  is  that  when  a  testator  bequeaths  a 
sum  of  money,  or,  what  is  the  same  thing,  a  life  annuity,  in  such 
a  manner  as  to  show  a  separate  and  independent  intention  that 
the  money  shall  be  paid  to  the  legatee  at  all  events,  such  inten- 
tion will  not  be  permitted  to  be  overruled  merely  by  a  direction  in 
the  will  that  the  money  is  to  be  raised  in  a  particular  way  or  out 
of  a  particular  fund ;  although  no  positive  rule  of  ready  applica- 
tion to  every  case  can  be  laid  down.  Each  case  will  depend  upon 
a  consideration  of  all  the  material  provisions  of  the  will,  and  of 
the  extrinsic  circumstances  respecting  the  testator's  family  and 
estate,  which  may  be  fairly  brought  to  bear  upon  the  question  of 
intent.*** 

42  gee  ante,  §  269.  in    applying  the    doctoine   of   ademp- 

43  Beck  V.  McGillis,  9  Barb.  35.  If  tion  in  the  cases  of  gifts  of  particu- 
the  mortgage  is  paid  during  testator's  lar  securities,  as  distinguished  from 
lifetime,  the  legacy  is  adeemed,  demonstrative  legacies  payable  out  of 
(Abernethy    v.    Catlin,   2    Dem.    341.)  a  particular  fund. 

See  Gardner  v.   Printup,  2  Barb.   83;  44  Matter  of  Howard^  46  Misc.  204. 

Gilchrist     v.     Stevenson,     9     id.     9;  45  philson  v.   Moore,   23  Hun,   152; 

Doughty   V.    Stillwell,    1    Bradf.    300;  Hoifman  v.  Steubing,  49  Misc.  157. 

Logan    V.    Deshay,    Clarke,    209;    De  48Pierrepont   v.   Edwards,  24  How. 

Graaf  v.  Cochrane,  21  App.  Div.  381;  Pr.   419;    Giddings   v.   Seward,    16   N. 

Hopkins   v.    Genraud,    30  Abb.   N.   C.  Y.   365.     See  ante,   §   269   et  seq.,   for 

235.     And  see  note  to  the  last  case,  general  rules  of  construction  of  wills, 

giving   a    synopsis    of    cases    showing  Where   the   only   insurance   upon   the 

the  course  of  decisions  in  this  State  life  of  a  testator  in  force  at  his  death 
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§  753.    Satisfaction  of  general  legacies  by  advancements The 

doctrine  of  advancements,  included  in  the  Statute  of  Distribu- 
tions, applies  only  to  cases  of  intestacy.*^  But  courts  of  equity 
have  always  treated  advancements,  by  way  of  portions,  as  a  satis- 
faction of  general  legacies  given  by  a  parent,  or  other  person  stand- 
ing in  loco  parentis,  to  a  child  or  grandchild.*®  Such  an  advance- 
ment will  be  presumed  to  have  been  made  in  satisfaction  of  the 
legacy.**  That  such  was  the  intention  of  the  testator  may  be 
shown  by  parol  evidence,'**  and  even  by  his  declarations,  if  made 
at  the  time  of  making  the  advancement,  but  not  otherwise.'^     Dec- 


was  a  policy  for  two  thousand  dollars 
payable  to  his  wife  and  three  daugh- 
ters, his  bequests  of  specific  amounts 
"  to  be  paid  out  of  my  life  insurance  " 
are  void,  and  cannot  be  paid  out  of 
the  general  estate.  (Matter  of  Tin- 
ney,  49  Misc.  213.) 

47  Thompson  v.  Carmichael,  3  Sandf. 
Ch.  120;  Hays  v.  Hibbard,  3  Redf.  28. 
See  post,  tit.  8,  art.  3  of  this  chapter. 

48  Story's  Eq.  Jur.,  §§  1111,  1112; 
1  Roper  on  Leg.  374;  2  Wms.  on 
Exrs.  1143;  Langdon  v.  Astor,  16  N. 
Y.  34;  Hine  v.  Hine,  39  Barb.  507; 
Benjamin  v.  Dimmick,  4  Redf.  7; 
Lawrence  v.  Lindsay,  68  N.  Y.  108; 
Matter  of  Weiss,  39  Misc.  71;  78  N. 
Y.  Supp.  877.  Compare  Stevens  v. 
Stevens,  2  Redf.  265;  Gilman  v.  Gil- 
man,  63  N.  Y.  41.  A  direction  that 
all  moneys  or  indebtedness  which 
should  appear  upon  any  inventory  or 
ledger  or  book  of  account,  kept  by  him 
or  under  his  direction,  charged  as  due 
to  him  from  any  or  either  of  his 
children,  or  from  Robert  College  (a 
corporation),  and  as  outstanding  and 
unsettled  accounts  at  the  time  of  his 
decease,  should  be  considered  as  form- 
ing part  of  his  estate,  and  that  a  dis- 
charge from  such  indebtedness  by  his 
executors  should  be  deemed  and  taken 
as  an  equivaleiit  to  an  equal  amount 
paid  to  such  child  or  college  on  ac- 
count of  his  or  its  share,  was  held 
valid  in  Robert  v.  Corning,  23  Hun, 
299;  aff'd,  89  N.  Y.  225.  See  Matter 
of  Merritt,  86  App.  Div.  179;  83  N. 
Y.  Supp.  213;  aff'd,  176  N.  Y.  608; 
Matter  of  Van  Home,  25  Misc.  391. 
When  a  parent  procures  a  third  per- 
son to  convey  property  to  his  child, 
for  a  consideration,  moving  from  him- 
self, the  presumption  is  that  it  is  an 
advancement,  .equally  as  where  he 
makes  the  conveyance  himself.    (Piper 


V.  Barse,  2  Redf.  19.)  The  circum- 
stance that  he  subsequently  executed 
a  codicil  in  which  he  made  no  ref- 
erence to  the  legacy  has  no  weight  on 
the  question.  (lb.)  As  to  whether 
an  advancement  made  in  stocks,  and 
charged  on  the  testator's  books  at  an 
estimated  value,  may  be  regarded  as 
a  satisfaction,  if  the  stocks  were 
valueless  at  the  time  the  charge  was 
made,  see  Marsh  v.  Gilbert,  2  Redf. 
465.  See  also  Matter  of  Burdsall,  64 
App.  Div.  346.  ^^^lether  or  not  a 
conveyance  by  a  decedent,  in  his  life- 
time, to  the  wife  of  his  son,  was  an 
advancement,  is  a.  question  of  fact  on 
all  the  evidence.  See  Palmer  v.  Cul- 
bertson,  143  N.  Y.  213.  Unless  the 
will  so  requires  by  its  terms  or  by 
necessary  implication,  interest  is  not 
to  be  charged  against  advancements. 
(Matter  of  Keenan,  15  Misc.  368;  38 
N.  Y.  Supp.  426;  Sub  nom.  Matter  of 
Downing,  72  St.  Rep.  823.)  See  Cole 
V.  Andrews,   176  N.  Y.  374. 

49  Matter  of  Robinson,  45  Misc.  551. 
An  advance  to  enable  a,  legatee  to  en- 
gage in  business  is  not  within  the 
rule.  (Loekwood  v.  Lockwood,  3  Redf. 
330.)  Compare  Ebeling  v.  Ebeling,  61 
Misc.  537.  As  to  advancement  by 
way  of  a  marriage  portion,  see  Miller 
V.  Coudert,  73  App.  Div.  538;  77  N.  Y. 
Supp.  296. 

50  2  Whart.  on  Evid.,  §  1077  ;  Palmer 
V.  Culbertson,  143  N.  Y.  213;  62  St. 
Rep.   164. 

51  De  Groff  v.  Terpenning,  14  Hun, 
301,  and  cases  cited.  Compare  Phil- 
lips V.  McCombs,  53  N.  Y.  494.  In 
Piper  V.  Barse  (2  Redf.  19),  it  was 
held,  that  the  burden  was  on  the  ex- 
ecutor to  prove  the  satisfaction  raised' 
by  him  against  the  claim  of  the 
legatee.  In  Camp  v.  Camp  (118  Hun, 
217),  the  testator,  having  before  his 
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larations  made  subsequently  to  the  making  of  the  advancement 
may,  perhaps,  be  shown,  to  rebut  the  presumption  of  satisfaction, 
and  when  this  is  done,  similar  evidence  to  the  contrary  will  be 
allowed.^^  The  testator's  books,  wherein  certain  sums  are  directed 
to  be  taken  from  a  child's  portion  as  bequeathed  to  him  by  the  will, 
are  not  per  se  evidence  of  advancements.  The  fact  of  advances 
must  be  proved  by  evidence  aliunde,  which,  in  connection  with  the 
books,  would  be  sufficient  for  that  purpose.^*  There  is,  however, 
no  presumption  of  satisfaction  where  the  advancement  depends 
upon  a  contingency,  and  the  legacy  is  certain  and  absolute;^*  nor 
where  the  advancement  is  expressed  to  be  in  satisfaction  of  an 
interest  to  which  the  child  is  entitled  otherwise  than  under  the 
will,  nor  where  the  bequest  to  the  child  is  of  a  residue  or  some 

death  advanced  various  sums  to  sev-  Bruce  v.  Griscom,  9  Hun,  280;   aff'ii, 

eral  of  his  children,  taking  from  each  70  N.  Y.  612. 

u  written  receipt   for  the    sums,   "  as        52  3    Greenl.    on    Evid.,    §    366 ;     2 

a  part   of   my   apportionment   of   his  Whart.  on  Evid.,  §  974;  Hine  v.  Hine, 

estate,"  "  to   be   deducted  out   of  the  39  Barb.  507 ;  De  GroflF  v.  Terpenning, 

estate,"  etc.,  by  his  will  directed  his  supra. 

executor  to  sell  his  real  and  personal  53  Benjamin  v.  Dimmick,  4  Redf .  7 ; 
estate,  and  divide  the  proceeds  equally  Lawrence  v.  Lindsay,  68  N.  Y.  108; 
among  his  ten  children,  naming  them.  s.  c,  on  new  trial,  sub  nom.  Lawrence 
Held,  that  as  the  will  did  not  direct  v.  Lawrence,  4  Redf.  278;  Marsh  v. 
the  advances  to  be  charged  against  Brown,  18  Hun,  319.  A  provision  in 
the  recipients,  they  were  not  to  be  a  will  requiring  advances  made  to  a 
considered  in  dividing  the  estate.  See  testator's  children,  as  shown  by  his 
also  Bowron  v.  Kent,  190  N.  Y.  422.  books,  to  be  charged  against  them  in 
Compare  Kinyon  v.  Kinyon,  6  Misc.  ascertaining  their  share,  is  rendered 
584;  Hunt  v.  Osborn,  86  App.  Div.  ineffectual  by  a.  subsequent  entry  in 
464;  83  N.  Y.  Supp.  879;  aff'd,  180  the  books  of  a  settlement  of  such  ad- 
N.  Y.  508;  Thorn  v.  De  Breteuil,  79  vances,  with  the  intention  of  cancel- 
JSf.  Y.  64;  Matter  of  Kilmer,  43  Misc.  ing  and  discharging  the  several  ac- 
494.  Where  a  son  executed  to  his  counts;  there  being  no  force  to  the 
father  an  instrument  acknowledging  objection  that  such  act  is  equivalent 
an  indebtedness  to  him  for  moneys  to  a  change  of  the  testamentary  in- 
advanced,  and  agreeing  that  the  same  strument  and  can  only  be  evidenced 
should  be  charged  as  an  advancement  by  an  instrument  executed  in  accord- 
against  his  portion  of  the  estate,  and  ance  with  the  Statute  of  Wills;  such 
further  agreeing  that  the  same  might  act  amounted  to  an  ademption  of  the 
be  held  as  a  debt  due  the  estate,  gift  of  the  several  accounts.  (Webster 
should  the  executor  desire  to  treat  it  v.  Gray,  54  Hun,  113;  7  N.  Y.  Supp. 
as  such,  and  should  be  offset  against  his  266.)  A  finding  by  the  surrogate, 
share  of  the  estate;  held,  that  the  ex-  that  a  gift  of  bonds  by  the  testator 
ecutor  had  the  right  to  elect  to  treat  in  his  lifetime  was  an  advance  upon, 
the  indebtedness  as  a  debt,  instead  of  and  in  part  satisfaction  of,  a  legacy, 
as  an  advancement,  and  could  main-  was  sustained  in  Matter  of  Williams, 
tain  an  action  therefor.  (Cole  v.  39  St.  Rep.  815;  15  N.  Y.  Supp.  320. 
Andrews,  83  App.  Div.  285;  82  N.  Y.  As  to  moneys  advanced  or  debts 
Supp.  152;  aff'd,  176  N.  Y.  374.)  As  contracted  after  the  execution  of  the 
to  the  distinction  between  "  ad-  will,  see  Rogers  v.  McGuire,  90  Hun, 
vanoes "  and  "advancement,"  see  455;  Rogers  v.  Rogers,  153  N.  Y.  343. 
Matter  of  Bartlett,  4  Misc.  380;  MDe  Groff  v.  Terpenning,  14  Hun, 
Ebeling    v.    Ebeling,    61    Misc.    537;  301;  Arnold  v.  Haroun,  43  id.  278, 
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portion  of  the  residue,^^  in  which  case  it  is  not  regarded  as  a 
portion.  And,  clearly,  a  gift  to  a  child  will  not  be  held  to  be  an 
advancement  when  it  expressly  appears  that  the  parent  intended 
it  should  not  be  so  considered.^®  It  has  been  decided,  in  Eng- 
land,''^  that  there  is  no  legal  presumption  that  money  advanced 
by  a  widowed  mother  to  her  child  was  intended  as  a  gift,  and  not 
as  a  loan,  such  as  there  is  in  the  case  of  a  father;  because  there 
is  no  such  legal  obligation  upon  her  to  support  the  child.  Hence, 
the  question  is  one  of  evidence  in  such  case.  The  principle  of 
ademption  by  subsequent  portion  has  not  been  applied  to  devises 
of  real  estate.®^ 

ARTICLE  THIED. 

abatement  of  legacies. 

§  754.    Specific  legacies As  a  general  rule,  nothing  can  be 

abated  from  specific  legacies  because  the  estate  of  the  testator 
turns  out  to  be  insufficient  to  pay  the  general  legacies ;  they  are 
not  subject  to  abatement  except  for  the  payment  of  debts,  funeral 
expenses  or  expenses  of  administration.^^  It  is  the  duty  of 
executors  to  turn  over  specific  legacies  at  the  end  of  one  year,  with 
all  the  advantage  that  would  have  accrued  to  the  legatees,  had  the 
property  thus  bequeathed  been  deliverable  when  the  will  took 
effect.*"  But  cases  may  arise,  it  seems,  where  even  specific  lega- 
cies (as  where  the  testator  directs  that  they  shall  come  out  of  his 
personal  estate,  or  whefe  they  are  charged  with  the  payment  of 
general  legacies)  may  also  be  subject  to  abatement. ^^ 

§  755.  General  legacies — Where  there  are  sufficient  assets  to 
pay  all  the  debts  in  full,  and  the  specific  legacies,  but  not  enough 
to  pay  all  the  general  legacies  in  full,  the  latter  are  subject  to- 
abatement  between  themselves.  The  common-law  rule  to  this 
effect  was  declared  by  the  Eevised  Statutes,  and  is  now  embodied 

55  Hays  V.  Hibbard,  3  Redf.  28.  N.  Y.  317;  Taylor  v.  Dodd,  58  id.  335. 

56  Matter  of  Morgan,  104  N.  Y.  74;    See  §  736,  ante. 

Matter  of  Munson,  25  Misc.  586.  61  Pierrepont  v.  Edwards,  25  N.  Y. 

STBennet  v.  Bennet,  40  Law  T.   (N.  128;    Newton  v.    Stanley,  28   id.    01; 

S.)    379.  Giddings   v.    Seward,    16   id.   365.     A 

58  Redf.  on  Wills,  441.  legacy    of    a    specified     amount    "  in 

59  Taylor  v.  Dodd,  58  N.  Y.  335;  government  bonds"  held  a  general 
Farmers'  L.  &  T.  Co.  v.  MeCarty,  128  legacy,  payable  in  a  certain  manner, 
App.  Div.  621;  Matter  of  Brown,  42  and,  therelore,  subject  to  abatement 
Misc.  444.  See  Matter  of  Tompkins,  in  ease  of  deficiency.  (Matter  of  New- 
9  Misc.   436.  man,  4  Dem.  65;  Tifft  v.  Porter,  8  N. 

eoBevan    v.    Cooper,    7    Hun,    117;    Y.  516.)     See  §  736, 
rev'd  on  a  question  of  jurisdiction,  72 
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in  the  Code.''^  In  this  connection,  a  distinction  is  to  be  observed 
between  legacies  which  are  mere  bounties,  and  such  as  are  given 
in  consideration  of  a  prior  indebtedness  by  the  testator  to  the 
legatee,  or  of  the  relinquishment  of  dower  or  for  maintenance  and 
education,  etc.  These  latter  do  not,  except  as  between  themselves, 
so  abate,  but  must  be  j^aid  in  full.*^  In  the  sense  of  its  being  a 
money  bequest,  a  legacy  may  be  a  general  one ;  but  where  it  was 
given  expressly  for  the  maintenance  and  support  of  a  person  or 
persons  standing  in  near  relation  to  the  testator,  the  latter  will  be 
deemed  to  have  intended  to  give  a  preference  to  such  legacy  over 
all  others  of  a  general  character.®*  So,  a  legacy  for  pietj',  for  the 
erection  of  headstones  at  the  graves  of  the  testator's  parents  or 
other  near  relatives,  does  not  abate  ratably,  and  should  be  paid 
in  full.«^ 

§  756.  Legacies  to  widow — A  bequest  to  a  widow  is  a  general 
legacy,  and,  primarily,  canuot  be  paid  out  of  real  estate,  and,  like 
other  general  legacies,  will  abate  or  fail  where  the  personal  prop- 
erty is  insufficient.®®  But  a  bequest  given  and  accepted  in  lieu 
of  dower  must  be  paid  in  preference  to  other  legacies,  the  widow 
being  regarded   as   a   purchaser  for   consideration."^      The   rule 

62  Co.  Civ.  Proc,  §  2721;  2  R.  S.  90,  eral  one,  yet  it  was  not  subject  to 
i  45;  Matter  of  Frankenheimer,  195  abatement,  it  having  been  given  for 
N.  Y.  346;  Morse  v.  Tilden,  74  App.  the  maintenance  and  support  of  a 
Div.'  132.  Compare  Matter  of  Spen-  near  relation.  But  where  the  bene- 
eer.  8  Misc.  193;  29  N.  Y.  Supp.  1083.  ficiary,    though   a   near   relative,    was 

63  Williamson  v.  Williamson,  6  not  dependent  upon  the  testator  in 
Paige,  298;  Waters  v.  Collins,  3  Dem.  his  lifetime,  the  rule  does  not  apply. 
374,  and  cases  infra.  This  rule  does  (Matter  of  Hinman,  32  Misc.  536.) 
not  apply,  however,  where  such  lega-  In  Petrie  v.  Petrie  (7  Lans.  90),  a 
tees  are  otherwise  liberally  provided  legacy  for  education  was  declared  to 
for.  (Matter  of  Carr,  24  Misc.  143;  be  preferred  to  general  legacies.  See 
53  N.  Y.  Supp.  555;  Matter  of  Wen-  Matter  of  Dougherty,  64  Misc.  230. 
ner,  126  App.  Div.  358;  aff'd,  193  65  Wood  v.  Vandenburgh,  6  Paige, 
N.  Y.  672.)  277. 

64BliTen  v.  Seymour,  88  N.  Y.  469.  66Babeoek  v.   Stoddard,  3  Sup.   Ct. 

In  Scofield  v.  Adams    (12  Hun,  368),  (T.  &  C.)  207;  McCorn  v.  McCorn,  100 

the  testatrix,   in  addition  to  legacies  N.    Y.    511;    Sanford    v.    Sanford,    4 

to   others,   gave    to   her   husband    the  Hun,   753. 

use  of  certain  specific  articles  of  fur-  67  Babcock  v.  Stoddard,   3  Sup.   Ct. 

niture,  and  also  the  use  or  avails  of  (T.    &    C.)    207;    Isenhart   v.    Brown, 

$5,000,  with  so  much  of  the  principal  1  Edw.  Ch.  411;   Brink  v.  Masterson, 

as  should  be  necessary   for  his   com-  4  Dem.  525;  Dunning  v.  Dunning,  82 

fortable  support.     What  remained  on  Hun,   463;    Matter    of   Woodbury,   40 

his  decease  was  left  to  other  parties.  Misc.   143;   81  N.  Y.  Supp.  503.     See 

The   estate   of  the  testatrix   was  in-  §  745,  ante.     A  legacy  of  the  income 

sufficient  to  pay  the  legacies,  it  hav-  of   the  residuary  estate  to  testator's 

ing  been  supposed  by  her  to  be  much  widow  in  lieu  of  dower  does  not  abate 

larger  than  it  was.   Held,  that  though  as  other  legacies,  and  hence  other  re- 

the  legacy  to  the  husband  was  a  gen-  siduary    legatees    are    not    necessary 
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applies  notwithstanding  the  legacy  exceeds  in  value  the  dower 
right  relinquished.®^ 

§  757.   Bequests  to  executor A  legacy  to  the  executor,  as  such, 

for  his  services  in  that  relation,  has  no  preference,  however,  over 
general  legacies,  and  is  subject  to  abatement  with  them,  and  an 
assignment  of  the  legacy  will  not  discharge  it  from  abatement. 

§  758.  Residuary  legacies. — A  strictly  residuary  bequest  must 
defer  to  all  general  legacies  and  annuities,  and  can  only  be  paid 
after  all  such  claims  are  satisfied.™ 

§  759.  Testator's  intention  governs. — As  to  legacies  which  the 
testator  intended  should  be  paid  in  full  and  at  all  events,  and 
which  he  has  charged  upon  a  particular  fund  or  upon  real  estate, 
the  general  rule  is  that  they  are  not  subject  to  abatement  with 
general  legacies.'^'  There  is  no  positive  rule,  it  is  said,  for  deter- 
mining whether  a  particular  legacy  is  to  be  paid  in  full,  at  all 
events,  or  whether,  in  case  the  estate  is  insufficient  to  pay  all,  it 
shall  abate  in  proportion  to  others.  Each  case  will  depend  upon 
a  consideration  of  all  the  material  provisions  of  the  will  to  be  con- 
strued, and  of  the  extrinsic  circumstances  which  bear  upon  the 
question  of  intent."^      The  mere  fact  that  a  legacy  is  given  by  a 

parties  to  her  action  to  recover  the  bate  of  the  will,  but  some  were  ex- 
legacy  of  the  executor.  (Pittman  v.  cepted  from  this  restriction,  and  the 
Johnson,  35  Hun,  38;  15  Abb.  N.  C.  latter  were  paid  in  full  —  the  execu- 
472.)  tors  having  reason  to  believe  that  the 

68  Matter  of  Brooks,  30  St.  Rep.  estate  would  suffice  to  pay  all  in  full, 
941;  10  N.  Y.  Supp.  20;  Matter  of  which  proved  not  to  be  the  case  owing 
McKay,  5  Misc.  123;  Matter  of  Dolan,  to  the  subsequent  depreciation  in  its 
4  Eedf.  511;  Matter  of  Woodbury,  value, —  Held,  that  the  preference  of 
supra.    See  §  745,  ante.  the  legacies  last   mentioned  extended 

69  Clapp  V.  Meserole,  1  Abb.  Ct.  only  to  the  time  of  payment,  and  that 
App.   Dec.   362.  they   were   to    abate,  pro   rata,   with 

70  See  Matter  of  Title  G.  &  T.  Co.,  the  other  legacies.  (Harvard  College 
195  N.  Y.  339.  v.     Quinn,    3    Redf.    521.)      Compare 

TiPierrepont  v.  Edwards,  25  N.  Y.  Morse  v.  Tilden,  74  App.  Div.  132;  77 

128;   24  How.  Pr.  419;   Morse  v.  Til-  N.  Y.   Supp.  505.     In  Matter  of  Wil- 

den,  74  App.  Div.  132;  77  N.  Y.  Supp.  liams    (27  Misc.  716;  59  N.  Y.   Supp. 

505.     Where  the   proceeds   of  sale  of  606),  the  testatrix,  who  gave  the  es- 

real    property,   out    of    which   certain  tate  to  executors  in  trust,  directed  a 

legacies  are  to  be  paid,  are  insufficient  sale   thereof   upon    the   death   of    her 

for  that  purpose,  the  rents  should  be  husband,    and    the    payment    of    the 

applied     to     make     up     the     deficit.  "  following  respective  bequests  in  the 

(Stewart  v.   Woolley,   121   App.  Div.  order  named  in  this  my  will,"  which 

531.)  were  five  bequests  of  $2,000  each,  to 

72  Where    a   will    provided    for   the  five    separate    sets    of    grandchildren, 

conversion  of  the  bulk  of  the  estate  The  estate  proving  insufficient  to  sat- 

into  money  and  the  payment   of  the  isfy  all  of  them,  and  a  belief  on  the 

various    legacies    therewith,    most    of  part  of  the  testatrix  being  indicated 

which  were  not  to  be  paid  before  the  that    it    would'    be    sufficient, —  Held, 

expiration  of  two  years  after  the  pro-  that   no    one    set    of    legatees   had    a 
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codicil  does  not  entitle  it  to  a  preference  over  other  general  lega- 
cies -^^  but  the  gift  of  an  amount  for  a  specific  purpose  which  can- 
not be  accomplished  by  a  lesser  payment,  indicates  an  intention 
that  it  shall  not  be  subject  to  abatement  with  other  general 
legacies.^* 

§  760.  Order  of  abatement — In  the  absence  of  any  express 
direction  in  the  will  giving  a  priority  of  payment  of  a  par- 
ticular legacy,  any  deficiency  of  assets  is  to  be  charged  in  the 
following  order :  (1)  Residuary  legacies.  (2)  General  legacies.^" 
(3)  Legacies  given  for  a  valuable  consideration,  or  for  the  relin- 
quishment of  dower  or  some  right  or  interest.  (4)  Specific  and 
demonstrative  legacies. 

§  761.  Liability  of  legatee  to  refund  or  contribute.— At  common 
law,  a  legatee  who  had  received  his  legacy  might  be  compelled,  at 
the  suit  of  the  executor,  to  refund  the  legacy  where,  after  pay- 
ment, debts  appeared,  of  which  he  had  no  previous  notice,  and 
which  he  was  obliged  to  discharge.^®  The  statute  provides  a  sim- 
ilar remedy  to  the  creditor,  directly  against  the  legatee,  etc."     So, 


preference,  since  among  a  group  of 
general  legacies  which  are  mere  boun- 
ties, priority  will  not  be  given  to 
any,  unless  the  intention  to  create  a 
preference  is  most  clearly  and  un- 
equivocally expressed.  A  testator,  ap- 
prehending that  his  estate  might  not 
suffice  to  pay  the  general  legacies  in 
full,  expressly  provided  that  in  that 
event  they  should  be  reduced  pro 
rata,  with  the  exception  of  provisions 
for  his  wife  and  daughter.  By 
another  clause  he  created  a  trust,  in- 
come to  be  paid  to  his  wife  for  life, 
the  remainder  to  be  paid  into  and 
form  part  of  the  residuary  estate. 
The  latter  he  left  to  certain  persons 
named.  The  estate  being  insufficient 
to  pay  the  general  legacies  in  full, 
they  were  reduced  pro  rata;  held, 
that  on  the  termination  of  the  trust 
the  remainder  should  be  distributed 
to  the  general  legatees  to  make  up 
the  balance  unpaid  on  their  legacies. 
(Matter  of  Title  G.  &  T.  Co.,  195 
N.  Y.  339.) 

T3  Matter  of  Frankenheimer,  130 
App.  Div.  454;  aflf'd,  195  N.  Y.  346. 

74  Matter  of  Frankenheimer,  supra. 
Compare  Wetmore  v.  St.  Luke's  Hos- 
pital, 56  Hun,  313;  9  N.  Y.  Supp.  753. 

T5  See  Lyons  v.  Steinhardt,  37  Misc. 
628;   76  N.  Y.  Supp.  241. 


T6  The  surrogate  has  no  power  to 
compel  a  legatee  to  restore  an  over- 
payment, but  the  executor  should  re- 
sort to  an  action.  (Matter  of  Lang, 
144  N.  Y.  275.) 

T7Co.  Civ.  Proc,  §  1837,  which  pro- 
vides that  "  an  action  may  be  main- 
tained, as  prescribed  in  this  article, 
against  the  surviving  husband  or  wife 
of  a  decedent,  and  the  next  of  kin  of 
an  intestate,  or  the  next  of  kin  or 
legatees  of  a  testator,  to  recover,  to 
the  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the 
decedent,  upon  which  an  action  might 
have  been  maintained  against  the  ex- 
ecutor or  administrator.  The  neglect 
of  the  creditor  to  present  his  claim  to 
the  executor  or  administrator,  within 
the  time  prescribed  by  law  for  that 
purpose,  does  not  impair  his  right  to 
maintain  such  an  action."  Actions  of 
this  class  are  regulated  by  sections 
1837-1860.  See  Howell  v.  Wallace, 
37  App.  Div.  323;  Mertens  v.  Roche, 
39  id.  398;  Siegel  v.  Cohen,  23  Misc. 
365;  City  of  New  York  v.  U.  S.  Trust 
Co.,  78  App.  Div.  366;  79  N.  Y.  Supp. 
1010;  aff'd,  178  N.  Y.  551;  Trustees, 
etc.  V.  Reeves,  79  App.  Div.  65;  79 
N.  Y.  Supp.  1102.  It  is  beyond  the 
scope  of  this  work  to  present  this 
subject  further. 
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on  a  deficiency  of  assets,  one  legatee  wto  has  received  his  legacy 
is  liable  at  the 'suit  of  another  legatee,  who  has  not  been  paid,  to 
refund  a  proportionable  part  to  make  up  the  deficiency ;  although, 
if  the  deficiency  has  been  caused  by  the  waste  of  the  executor,  it 
is  said  that  the  legatee  who  has  been  paid  may  retain  the  advan- 
tage he  has  gained  by  his  superior  diligence,  as  against  his  co- 
legatee.''®  But  this  rule  does  not  apply  as  between  general  and 
residuary  legatees.™ 

§  762.  Contributing  to  share  of  post-testamentary  child,  etc — 
Express  provision  is  made  by  the  statute®"  for  an  action  by  a  child, 
born  after  the  making  of  a  will,  who  is  entitled  to  succeed  to  a 
part  of  the  property  of  the  testator,  or  by  a  subscribing  witness®^ 
to  a  will,  who  is  also  entitled  to  succeed  to  a  share,  against  the 
legatees  or  devisees,  as  the  case  requires,  to  recover  his  share  of 
the  proj)erty;  "  and  he  is  subject  to  the  same  liabilities,  and  has 
the  same  rights,  and  is  entitled  to  the  same  remedies,  to  compel 
a  distribution  or  partition  of  the  property,  or  a  contribution  from 
other  persons  interested  in  the  estate,  or  to  gain  possession  of  the 
property,  as  any  other  person  who  is.  so  entitled  to  succeed."  The 
design  of  the  statute,  in  reference  to  posthumous  children,  was  to 
give  them  the  same  portion  precisely  as  they  would  have  if  the 
parent  had  died  intestate ;  and  where  the  children  are  the  devisees, 
the  object  of  the  statute  can  only  be  accomplished  by  requiring 
each  to  contribute,  in  proportion  to  his  devise,  to  make  up  such 
share  of  the  property  as  would  have  gone  to  the  after-born  in  case 
of  intestacy,  and  subjecting  each  devise  to  the  same  burdens  as  the 
after-born,  in  proportion  to  the  estate  held  —  i.  e.,  to  contribute 
proportionately  toward  the  payment  of  any  claim  against  the 
deceased,  to  enforce  which,  proceedings  are  taken  against  the 
devisees  and  heirs,  in  default  of  personal  property.®^ 

TSLupton  V.  Lupton,   2   Johns.   Ch.  80  Cons.   L.    1909,  c.    18,   §   28    (for- 

614;   Mills  V.  Smith,   141  N.  Y.  256;  merly  Co.  Civ.  Proc,  §  1868). 

57  St.  Rep.  388;   Blair  v.  Cargill,  111  81  See  Matter  of  Smith,  1  Tuck.  83 

App.  Div.   853 ;    98  N.  Y.   Supp.   109.  82  Rockwell  v.   Geery,   4  Hun,   607. 

Compare    Buffalo    Loan,    etc.,    Co.    v.  The  rule  as  to  the  mode  of  determin- 

Leonard,  154  N.  Y.  141.  ing  the  share  of  a  post-testamentary 

79  Gilbert   v.    Taylor,    76    Hun,    92 ;  child   in    the    estate   of   his   deceased 

afi'd,  148  2Sf.  Y.  298;  Mills  v.  Smith,  parent    is    discussed    in     Sanford    v. 

141  id.  256;  57  St.  Rep.  388.    Residu-  Sanford,  4  Hun,   753.     In   estimating 

ary   legatees   are   liable  to   refund   if  the  amount  of   the   several   contribu- 

there  proves  to  be  a  deficiency  of  as-  tions,  even  a  legacy  to  the  widow,  in 

sets    (in    case    they   have    been   paid  lieu  of  dower,  must  be  taken  into  ac- 

without  decree),  but,  In  the   absence  count.      (Mitchell   v.    Blain,   5   Paige, 

of  fraud  or  collusion,   they  take  the  588.)     See  Sanford  v.  Sanford,  5  Lans, 

payment    without    other   risk.      (lb.)  486;  s.  c,  61  Barb.  293. 
See  Farmers'  L.  &  T.  Co.  v.  McCarthy, 
128  App.  Div.  621. 
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AETICLE  EOUETH. 

LAPSE    OF    LEGACIES. 

§  763.  Death  of  legatee  prior  to  testator's  death The  common. 

law  rule,  that  the  legacy  is  extinguished  by  the  death  of  the  legatee 
before  the  testator's  death,  was  modified  by  the  Revised  Statutes, 
so  that  now,  when  the  devisee  or  legatee  is  a  child  or  other  descend- 
ant of  the  testator,  and  such  legatee  or  devisee  dies  during  the 
testator's  lifetime,  leaving  a  child  or  other  descendant  who  sur- 
vives the  testator,  the  devise  or  legacy  does  not  lapse,  but  the  prop- 
erty vests  in  the  surviving  child  or  other  descendant  of  the  legatee 
or  devisee,  as  if  the  devisee  or  legatee  had  survived  the  testator, 
and  had  died  intestate.**  It  will  be  observed  that  the  statute  pro- 
vides only  for  the  case  of  a  testator  who  is  the  ancestor  of  his 
legatee  or  devisee.  The  word  descendant  is  limited  to  issue,  in 
any  degree,  of  the  person  referred  to,  and  does  not,  therefore, 
embrace  collateral  relations.**  Hence,  a  bequest  to  a  person,  not 
a  descendant,  though  to  him  "  and  his  heirs,"  lapses  on  such  per- 
son's death  before  the  testator ;  the  words  "  and  his  heirs  "  being 
words  of  limitation,  and  not  of  substitution.*^ 

§  764.  Death  prior  to  execution  of  will —  In  view  of  the  reme- 
dial character  of  the  statute,  the  courts  have  given  its  provisions 
a  liberal  construction,  and  the  words  "  shall  die,"  in  the  statute, 
have  been  construed  as  not  referring  to  a  time  intermediate  the 


83  2  R.  S.  66,  §  52;  now  Cons.  L.  138;  Christie  v.  Phyfe,  22  Barb.  195; 
1909,  c.  18,  §  29;  Vernon  v.  Vernon,  Armstrong  v.  Moran,  1  Bradf.  314.  A 
53  N.  Y.  351;  Savage  v.  Bu'rnham,  bequest  to  a  charitable  home,  to  eare 
17  id.  561,  575;  Matter  of  Wells,  113  for  the  wife  of  the  testator  and  re- 
id.  396;  Oruilishank  v.  Home  for  the  tain  the  residue  after  her  dfeath, — 
Friendless,  id.  338;  Matter  of  Hafner,  Held  to  fail,  the  wife  dying  before  the 
45  App.  Div.  549;  61  N.  Y.  Supp.  565.  will  took  effect,  (Matter  of  Dempsey, 
The  death  of  the  sole  legatee  before  25  Misc.  257;  55  N.  Y.  Supp.  427.) 
the  testator  is  no  reason  for  refusing  For  a  case  where  the  testator  and 
probate.  (Matter  of  Davis,  45  Misc.  legatee  died  by  the  same  accident,  see 
554;  92  N.  Y.  Supp.  968;  aff'd,  105  St.  John  v.  Andrews  Institute,  191 
App.  Div.  221;    182  N.  Y.  468.)  N.   Y.   254;    also   Dunn  v.   New  Am- 

84  Van  Buren  v.  Dash,  30  N.  Y.  sterdam  Casualty  Co.,  63  Misc.  255 ; 
393.  In  that  case,  the  testatrix  de-  Matter  of  Gerdes,  50  Misc.  88;  Matter 
vised  separate  aliquot  shares  of  her  of  Redmond,  id.  74;  Newell  v.  Nichols, 
real  estate  to  two  sisters  and  to  cer-  75  N.  Y.  78. 

tain   nephews   and   nieces,   several   of        85  Kimball   v.   Chappel,   27   Abb.  N. 

whom  died  in  her  lifetime,  some  leav-  C.  437;   18  N.  Y'  Supp.  30.     Compare 

ing  children  and  others  without  issue.  Jones  v.  Hand,  78   App.   Div.  56;    79 

Held,    that    the    shares    of    all    those  N.  Y.  Supp.  556;  aff'd,  175  N.  Y.  519; 

devisees    so  dying  before   her  lapsed.  Matter   of  Tims,   63   Misc.    148.     See 

and  that  such  shares  descended  to  her  Matter  of  Wells,  113  N.  Y.  396;  Bolles 

heirs-at-law.     See  Hamlin  v.  Osgood,  v.  Bacon,  3  Dem.  43;  Roberts  v.  Bos- 

1  Redf.  409;  Bishop  v.  Bishop,  4  Hill,  worth,  107  App.  Div   511. 
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making  of  the  will  and  the  death  of  the  testator,  and  hence  that 
the  statute  would  apply  to  the  case  of  the  death  of  a  proposed 
legatee  (if  a  descendant),  before  the  date  of  making  the  will.^® 

§  765.  Death  of  legatee  subsequent  to  testator's  death. —  Unless 
the  intention  of  the  testator  was  to  the  contrary,  a  legacy  vests  on 
the  testator's  death,  though  not  payable  until  one  year  thereafter ; 
and  hence  the  legatee's  death  within  the  year  does  not  effect  a 
lapse,  but  his  interest  passes  to  his  personal  representatives.®''  So, 
too,  where  a  sum  of  money  is  directed  to  be  held  in  trust,  the 
Lucome  to  be  paid  to  the  beneficiary  until  the  happening  of  a  certain 
event,  remainder  over,  no  lapse  will  be  effected  by  the  death  of  the 
beneficiary  before  the  event  takes  place.*^     If  the  legatee  acquires 


86  Barnes  v.  Huson,  60  Barb.  598. 
"  Where  the  proposed  devisee  or  lega- 
tee, being  a  descendant  of  the  testa- 
tor, had  died  before  the  testator, 
leaving  lineal  descendants,  who  were, 
of  course,  equally  the  descendants  of 
the  testator,  the  presumption  is 
strong  that,  except  for  ignorance,  in- 
advertence, or  accident,  the  will  would 
have  been  so  altered  as  to  continue 
the  designed  provision  in  the  line 
which  had  been  intended.  Therefore, 
the  Legislature  designed  to  provide  a 
remedy  in  such  a  case,  against  the 
consequences  of  such  ignorance,  inad- 
vertence, or  accident,  by  enacting, 
that  in  case  the  proposed  devisee  or 
legatee,  who  had  died  before  the  tes- 
tator, was  a  child,  or  other  de- 
scendant of  the  testator,  then  the  is- 
sue of  such  proposed  devisee  or  leg- 
atee should  take  in  his  place.  Wo 
reason  can  be  perceived  for  any  dif- 
ferent rule,  whether  the  death  hap- 
pen before  or  after  the  making  of  the 
will;  either  occurrence  is  entir^ily 
within  the  mischief  intended  to  be 
remedied."  (lb.,  per  Talcott,  J.)  In 
Matter  of  Howard  (3  Misc.  170;  23 
N.  Y.  Supp.  836),  testator  bequeathed 
the  residue  of  his  estate,  after  giving 
the  income  to  his  widow  for  life,  to 
"  my  sisters,  and  to  their  heirs  and 
assigns;"  the  children  to  take  the 
same  share  that  their  parents  would 
have  received  if  liviilg  at  the  decease 
of  the  wife.  Held,  that  the  members 
of  each  class  must  be  ascertained  as 
of  the  date  of  the  determination  of 
the  life  estate,  and  that  a  son  of  one 
of  the  testator's  sisters,  who  had 
died  before  the  execution  of  the  will. 


was  entitled  to  the  share  his  mother 
woald  have  taken,  had  she  been  liv- 
ing at  the  widow's  death.  See  West- 
cott  V.  Higgins,  42  App.  Div.  69;  58 
N.  Y.  Supp.  938.  But  if  the  legatee 
is  not  a  descendant,  the  fact  that  at 
the  time  of  the  execution  of  the  will 
the  testator  was  aware  of  the  death 
of  the  legatee  and  intended  that  tlio 
legacy  should  go  to  her  descendants, 
will  not  prevent  the  lapsing  of  the 
legacy.  (Roberts  v.  Bosworth,  107 
App.  Div.  511.)  * 

87  See  Owens  v.  Owens,  64  App.  Div. 
212;  71  N.  Y.  Supp.  1108;  Matter  of 
Gardner,  140  N.  Y.  122;  55  St.  Rep. 
299;  Matter  of  Weinstein,  43  Misc. 
577.  It  is  not  necessary  that  the 
legatee  shall  have  survived  the  testa- 
tor for  any  length  of  time;  survival 
for  a  second  is  sufficient.  (St.  John 
V.  Andrews  Institute,  117  App.  Div. 
698;  191  N.  Y.  254.)  Where  a  legacy 
is  directed  to  be  paid  at  a  certain 
time  after  testator's  death,  with  lim- 
itation over  in  case  of  legatee's  death 
before  payment,  the  '  limitation  does 
not  take  effect  if  the  legatee  lives  to 
become  entitled  to  it,  although  pay- 
ment has  not  been  made.  (Finley  v. 
Bent,  95  N.  Y.  364;  March  v.  March, 
186  N.  Y.  99.)  Compare  Matter  of 
Kear,  133  App.  Div.  265.  The  death, 
within  a  year  after  the  death  of  her 
husband,  of  a  widow  entitled  to  a 
legacy  under  his  will  in  lieu  of  dower, 
without  having  exercised  her  right  of 
election,  vests  the  right  to  collect  the 
legacy  in  her  executor.  (Flynn  v. 
McDermotf,  183  N.  Y.  62.) 

SSMontanye  v.  Montanye,   29  App. 
Div.   377;   Ogden  v.   Ogden,   40  Miso- 
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only  a  contingent  interest,  his  death  before  the  happening  of  the 
contingency,  even  after  the  death  of  the  testator,  will  effect  a  lapse 
of  the  legacy.*®  The  distinction  between  a  vested  and  contingent 
legacy,  which  is  mainly  important  as  bearing  on  the  question  of 
lapse,  has  been  already  considered. 

§  766.  Lapse  of  joint  legacies — ^Where  a  legacy  is  given  to  two 
or  more  persons  jointly,  if  one  dies,  even  in  the  lifetime  of  the 
testator,  such  interest  does  not  lapse,  but  the  survivor  will  take 
the  whole.®"  So,  too,  where,  for  any  cause,  any  one  of  the  legatees 
is  disqualified  to  take  his  share,  e.  g.,  because  he  is  a  witness  to  the 
execution  of  the  will,  the  testator  does  not  die  intestate  as  to  that 
share,  but  the  same  passes  to  the  remaining  legatees,  as  a  class. ®^ 
But  a  bequest  is  not  a  gift  to  a  class,  where,  at  the  time  of  making 
it,  the  number  of  the  donees  is  certain,  and  the  share  each  is  to 
receive  is  also  certain  and  in  no  way  dependent  for  its  amount 
upon  the  members  who  shall  survive.®^  Hence,  in  the  case  of  a 
bequest  to  several  legatees  named,  "  equally,  share  and  share 
alike,"  the  legatees  are  tenants  in  common,  and  the  share  of  any 
one  happening  to  die  before  the  testator  lapses  for  the  benefit  of 
the  testator's  next  of  kin.®* 


473;    82   N.   Y.   Supp.   710.     Compare  C.)   653;   1  Hun,   132;   aff'd,  59  N.  Y. 

Southgate   v.    Continental   Trust   Co.,  202;  Matter  of  Keenan,  15  Misc.  368; 

36    Misc.    415;    73    N.   Y.    Supp.    718.  38  N.  Y.  Supp.  426.     The  principle  of 

The  court  will  seize  upon  any  expres-  survivorship,  as  applied  to  legacies,  is 

sion   in   a,  will  to   prevent  the  disin-  stated  in  Everitt  v.  Everitt,  29  N.  Y. 

heritance  of  the  issue  of  the  primary  39.     Compare  Fisher  v.  Banta,  66  id. 

object  of  the  gift  in  the  event  of  the  468.     For  cases  of  gift  held  made  to 

death  of  that  object  before  the  period  a  class,  or  otherwise,   see   Matter  of 

for  distribution.     (Shangle  v.  Halloek,  Baer,  147  N.  Y.  348;   Matter  of  Ru=i- 

6  App.  Div.  55;  39  N.  Y.  Supp.  619.)  sell,  168  id.  169;  Matter  of  Watts,  68 

89  Thus,  where  testator  devised  his  App.    Div.    357 ;    74   N.   Y.   Supp.    75 
residuary  estate  in  trust  for  his  wife  Hendricks  v.  Hendricks,  177  N.  Y.  402 
during    life,   with   power    to   use   the  Pimel   v.   Betjemann,   183  N.  Y.   194 
principal,  and  directed  that  upon  her  Lake   v.   Ascher,   132  App.   Div.   684, 
death    the    remainder    of    the    estate  Matter  of  Collins,  70  Hun,  273 ;  Bissou 
should  he  converted  into  money,  and,  v.  West  Shore  R.  Co.',  66  id.  604;  Mat- 
after  a  legacy  to  a  niece  of  his  wife  ter  of  Merriman,  91  id.  120;  Eckert  v. 
and    one    to   his    nephew,    the   estate  Wilklow,  26  Misc.  294;   Dougherty  v. 
was   given   to  testator's   six  children,  Thompson,    27     id.    738;     Matter    of 
and   the   will   declares   that    none    of  Munter,  19  id.  201;  Smith  v.  Lansing, 
the  legacies  shall  vest  until  after  the  24  id.  566. 

decease  of  testator's  wife,  the  legacy  91  Martineau  v.   Simonson,  59  App. 

to    the    niece,    who    predeceased    her,  Div.  100;   69  N.  Y.  Supp.   185. 

lapsed    and   returned   to   the    general  92  Herzog  v.  Title  G.  &  T.  Co.,  177 

estate.     (Matter  of  Denham,  61  Misc.  N.   Y.   86.     See   Matter  of  Kimberly 

211.)      See  Matter  of  Vail,  43   Misc.  150  N.  Y.  90;  Matter  of  Russell,  lOS 

476;  Matter  of  Kear,  supra.  N".  Y.   169. 

90  Gardner  v.  Printup,  2  Barb.   83;  93  Matter  of   Kimberly,    150   N.    Y. 
Hoppock  V.  Tucker,  3  Sup.  Ct.   (T.  &,  90;  Hornberger  v.  Miller,  28  App.  Div. 
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§  767.  Lapse  of  prior  estate — ^Where  the  bequest  depends  upon 
an  intervening  estate  under  the  will,  and  is  thus  made  to  take 
effect  only  at  the  termination  of  the  prior  estate,  and  the  prior 
estate  lapses  by  the  death  of  the  legatee  or  devisee  during  the  life 
of  the  testator,  this  will  not  defeat  the  estate  over,  but  it  will  take 
effect  immediately.®*  In  such  a  case,  both  estates  vest  at  the  same 
time,  and  if  both  devisees  survive  the  testator,  the  estate  in  re- 
mainder will 'not  fail  by  the  devisee  in  remainder  dying  before  the 
tenant  for  life.®"  Where  both  legatees  survive  the  testator,  but 
both  die  during  the  prior  estate,  the  legacy  over  is  defeated,  and, 
as  against  the  next  of  kin  of  the  latter  legatee,  the  estate  over  goes 
to  the  testator's  next  of  kin.®"  A  legacy  to  "  W.,  or  to  his  heirs," 
upon  the  death  of  a  life  tenant,  vests  in  the  next  of  kin  upon  W.'s 
death, —  the  word  "  or  "  preventing  the  lapsing  of  the  legacy .®'^ 

§  768.  Lapse  of  legacy  to  a  debtor  or  creditor As  we  have  seen, 

where  the  intention  of  the  testator  was  that  a  legacy  to  his  debtor 
should  be  deemed  a  satisfaction  of  the  debt,  the  acceptance  of  the 
legacy  will  satisfy  the  debt.  If  a  creditor  dies  before  the  testator, 
and  the  personal  representative  of  the  creditor  accepts  a  legacy, 
a  contract  is  completed,  by  which  the  latter  becomes  entitled  to 
the  legacy,  not  as  a  bounty,  but  as  the  purchase  price  of  the  claim 
which  was  thereby  canceled  or  abandoned.®^ 

199;  50  N.  Y.  Supp.  1079;  aff'd,  163  tor's  sou  and  by  a  subsequent  clause 
N.  Y.  578;  Matter  of  Riches,  37  Misc.  provides  for  the  division  of  the  es- 
464;  Matter  of  Kleeman,  61  Misc.  560;  tate  among  testator's  children  per 
Matter  of  Krummenacker,  60  Misc.  stirpes  on  the  termination  of  the 
55;  Langley  v.  Westchester  Tr.  Co.,  trust,  said  trust  becomes  inoperative 
39  Misc.  735;  80  N.  Y.  Supp.  959;  if  the  son  attains  his  majority  dur- 
Matter  of  Barrett,  132  App.  Div.  134;  ing  the  life  of  the  testator;  the  sub- 
Hart  V.  Marks,  4  Bradf.  161;  Me-  sequent  clause  does  not  fail  vpith  the 
lioskey  v.  Reid,  4  id.  334;  Floyd  v.  trust,  but  takes  effect  Immediately. 
Barker,  1  Paige,  480;  Matter  of  How-  (Matter  of  Arensberg,  120  App.  Di'v. 
ard,  5  Misc.  293.  See  Jones  v.  Hand,  463;  Matter  of  Murray,  124  App.  Div. 
78  App.  Div.  56;  79  N.  Y.  Supp.  556;  548.) 

ail'd,  175  N.  Y.  556;  McDonald  v.  Me-  95  Terrill  v.  Public  Adm'r,  4  Bradf. 

Donald,  71  App.  Div.  116;  Weyman  v.  245;    Barker  v.  Woods,  1    Sandf.  Ch. 

Ringold,     1     Bradf.    40;    Downing    v.  129.     See  Conklin  v.  Moore,  2  Bradf. 

Marshall,   1  Abb.   Ct.  App.  Dec.  525;  179;    Anthony   v.    Brouwer,   31   How. 

Embury  v.  Sheldon,  68  N.  Y.  227;  2  Pr.  128;  Adams  v.  Beekman,  1  Paige, 

Abb.  N.  C.  404.  631;   Ward  v.   Stanard',  82  App.  Div. 

94  U.    S.   Trust   Co.   v.    Hogencamp,  386;   81   N.  Y.   Supp.   906. 

191  N.  Y.  281 ;  Norris  v.  Beyea,  13  N.  96  Williams  v.  Seaman,  3  Redf .  148. 

Y.   273;    Taylor  v.  Wendel,  4  Bradf.  97McCormick  v.  Burke,  2  Dem.  137, 

324;  McLean  v.  Freeman,  9  Hun,  247;  and  cases  cited. 

Downing  v.  Marshall,  23   N.  Y.   366;  98  Cole  v.  Niles,  3  Hun,  326;   5  Sup, 

Wager  v.  Wager,  96  N.  Y.  164;  Wil-  Ct.  (T.  &  C.)  451;  aflf'd,  62  N.  Y.  636. 

liams  V.  Jones,  166  N.  Y.  522.    See  St.  See    Lyons    v.    Mahan,    1    Dem.    180; 

John  V.  Andrews  Institute,  191  N.  Y.  Rauchfuss   v.    Rauchfuss,    2    id.    271; 

254.     Where    a   will   creates    a   trust  Williams  v.  Crary,  4  Wend.  444. 
during  the  minority  or  life  of  testa- 
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§  769.  Effect  of  lapse — ^Where  a  legacy  lapses,  it  falls  into  the 
residuum  unless  it  is  expressly  excluded  therefrom.^*  In  case 
there  is  no  residuary  bequest,  it  goes  to  the  next  of  kin,  as  estate 
undisposed  of  by  the  ■will.-'  If  the  remainder  itself  lapses,  it  also 
goes  to  the  next  of  kin,  including  life  tenants  upon  whose  death, 
without  issue,  the  remainder  was  limited.^  So,  too,  where  part 
of  the  residue  fails,  it  will  not  go  in  augmentation  of  the  remain- 
ing parts,  but  will  devolve  as  undisposed  of.^  In  the  case  of  a 
devise  of  real  property  failing,  whether  because  it  was  originally 
void  or  because  the  devisee  is  incompetent  to  take,  the  common- 
law  rule  is,  that  the  property  goes,  not  to  the  residuary  devisees, 
but  to  the  heirs  of  the  testator;*  but  since  the  Eevised  Statutes 
has  changed  the  rule  that  a  will  of  land  speaks  as  of  its  date,  the 
rule  as  to  lapsed  devises  is  changed  also,  and  such  devises  now  fall 
into  the  residuum.'''  In  respect  to  lapsed  legacies,  or  those  which 
for  any  reason  fail  of  execution,  the  will  is  to  be  considered  the 
same  as  though  it  gave  no  such  legacies ;  they  do  not  constitute  a 
fund  separate  and  apart  from  the  rest  of  the  estate,  to  which  the 
residuary  legatees  are  entitled  in  any  event,  and  notwithstanding 


99Gilman  v.  Gilman,  111  N.  Y.  265; 
Matter  of  Grossman,  113  id.  503;  23 
St.  Rep.  259;  Matter  of  Hodgman,  69 
Hun,  484;  aff'd,  140  N.  Y.  421;  Mat- 
ter of  Bonnet,  46  Hun,  529;  aff'd,  113 
N.  Y.  522;  Wetmore  v.  Peck,  66  How. 
Pr.  54;  Kimball  v.  Chappel,  27  Abb. 
N.  C.  437;  Matter  of  Champion,  39 
St.  Rep.  400;  15  N.  Y.  Supp.  768; 
Carter  v.  Board  of  Education,  144  N. 
Y.  621;  64  St.  Rep.  218;  Matter  of 
Howard,  3  Misc.  170;  Spencer  v.  De 
Witt  C.  Hay,  etc.,  Assn.,  36  id.  393; 
Newcomb  v.  Neweomb,  33  Misc.  191; 
U.  S.  Trust  Co.  V.  Black,  146  N.  Y.  1 ; 
Matter  of  Barrett,  132  App.  Div.  134. 

Testatrix  bequeathed  to  her  son 
one-half  of  her  estate  for  the  term  of 
his  natural  life.  "  At  his  death  I 
leave  to  his  first  daughter  C,  five 
thousand  dollars,  the  balance  of  his 
portion  of  my  estate  at  his  own  en- 
tire disposal."  C.  died  before  her 
father.  Testatrix  also  left  a  daughter, 
and  it  was  her  intention  to  divide 
her  estate  equally  between  son  and 
daughter;  held,  {hat  the  legacy  laps- 
ing by  C.'s  death  before  her  father 
fell  back  into  the  fund  from  which 
it  was  to  be  taken,  and  not  into  the 
residuum  of  the  estate.  CWard  v. 
Stanard,  82  App.  Div.  386;  81  N.  Y. 
Supp.  906.) 


1  Armstrong  v.  Moran,  1  Bradf. 
314.  See  Brown  v.  Richter,  25  App. 
Div.  239;  49  N.  Y.  Supp.  368;  Spen- 
cer V.  De  Witt  C.  Hay,  etc.,  Assn., 
supra;  Matter  of  Whiting,  33  Misc. 
274. 

2  Doane  v.  Mercantile  Trust  Co., 
160  N".  Y.  494.  See  Matter  of  Ham- 
mond, 74  App.  Div.  547;  77  N.  Y. 
Supp.  783;  Brown  v.  Richter,  25  App. 
Div.  239;  49  N.  Y.  Supp.  368. 

3  Morton  v.  Woodbury,  153  N.  Y. 
243;  Matter  of  Wooley,  78  App.  Div. 
224;  79  N.  Y.  Supp.  513. 

4  Van  Kleeck  v.  Dutch  Church,  20 
Wend.  498. 

5  Cruikshank  v.  Home  for  the 
Friendless,  113  N.  Y.  337;  22  St.  Rep. 
738;  Langley  v.  Westchester  Tr.  Co., 
180  N.  Y.  326;  Moffett  v.  Elmendorf, 
152  N.  Y.  475;  Matter  of  Allen,  151 
id.  243;  Youngs  v.  Youngs,  45  id', 
254;  Hillis  v.  Hillis,  16  Hun,  76; 
Adams  v.  Anderson,  23  Misc.  705;  5S 
N.  Y.  Supp.  141.  See  Downing  v.  Mar- 
shall, 23  N.  Y.  366;  Leslie  v.  Marshall, 
31  Barb.  560;  Gallavan  v.  Gallavan, 
57  App.  Div.  320;  68  N.  Y.  Supp.  30. 
For  a  ease  of  the  lapse  of  a  condi- 
tional devise,  see  Ditmas  v.  Baas,  50 
St.  Rep.  632. 
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the  fact  that  the  assets  are  insufficient  to  pay  the  debts  and  the 
general  legacies.  Until  the  general  legacies  have  been  satisfied, 
nothing  can  be  devoted  to  the  residuary  legatees.® 

§  770.  Legacies  charged  on  land —  Unlike  bequests  payable  out 
of  the  personal  estate,  legacies  charged  on  land  lapse  on  the  death 
of  the  legatee  before  payment,  unless  payment  is  deferred  to 
accommodate  the  estate,  and  not  out  of  regard  to  the  condition  or 
circumstances  of  the  legatee.'^ 

ARTICLE  FIFTH. 

PROCEEDINGS    TO    COMPEL    PAYMENT    OF    LEGACIES. 

§  771.    Executor's  assent  to  legacy Though  title  to  a  legacy 

passes  by  the  v^ill,  yet  it  does  not  become  perfected  at  law,  until 
after  the  assent  of  the  executor,  from  whom  only  possession  of  the 
legacy  can  be  obtained.  He  has  a  right  to  the  possession  of  the 
whole  of  the  estate  for  the  purpose  of  applying  it,  in  the  first 
place,  to  the  payment  of  debts ;  and  a  legatee  cannot,  therefore, 
take  the  thing  bequeathed,  without  the  assent,  expressed  or  im- 
plied, of  the  executor,^  though  his  assent  may  be  compelled,  if 
wrongfully  refused. 

§  772.  When  legacies  are  payable — At  common  law,  a  legacy 
was  due  on  the  expiration  of  one  year  after  the  death  of  the  tes- 
tator ;  but  the  statute  declares  that  "  no  legacy  shall  be  paid  by 
any  executor  or  administrator  until  after  the  expiration  of  one 
year  from  the  time  of  grafting  letters  testamentary  or  of  adminis- 
tration, unless  directed  by  the  will  to  be  paid  sooner."  ®      The 

6  Wetmore  v.  St.  Luke's  Hospital,  son  v.  Reeve,  1  Barb.  89.  See  Matter 
56  Hun,  313;  9  N.  Y.  Supp.  753.  See  of  Pye,  18  App.  Div.  306;  46  N.  Y. 
Matter  of  Whiting,  33  Misc.  274;  Mat-  Supp.  350.  The  assent  of  the  execu- 
ter  of  Runk,  55  Misc.  478.  Compare  tors,  once  given  to  a  specific  legacy. 
Matter  of  Botsford,  37  App.  Div.  73;  vests  the  interest  at  law  irrevocably 
55  N.  Y.  Supp.  495.  in  the  legatee.      (Onondaga   Trust   & 

7  Marsh  v.  Wheeler,  2  Edw.  163;  Deposit  Co.  v.  Price,  87  N.  Y.  542.) 
Harris  v.  Fly,  7  Paige,  429;  Birdsall  To  the  same  effect,  Linthicum  v.  Cas- 
V.  Hewlett,  1  id.  32,  in  which  ease  well,  19  App.  Div.  541 ;  46  N.  Y.  Supp. 
Chancellor  Walworth  said  he  was  not  610;  aff'd,  160  N.  Y.  702. 

aware  that  the   rule  stated  had  ever  9  Co.   Civ.   Proc,    §    2721 ;    adoptino- 

been  extended  to  a  case  where  the  es-  2  R.   S.  90,   §   43.     See   also  Co.  Civ! 

tate  was  devised  to  a  stranger,  upon  Proc,  §  2743.     The  statute  is  inappli- 

the  express  condition  that  he  paid  the  cable  to  the  case  of  a  legacy  given  by 

legacy     charged     thereon.      See     also  the  execution  of  a  power  of  appoint- 

Sweet  v.  Chase,  2  N.  Y.  73;  Loder  v.  ment  contained  in   the  will.      (Dixon 

Hatfield,  71  N.  Y.  92;  Hillis  v.  Hillis,  v.    Storm,   5   Redf.  419.)      The  words 

16  Hun,  76.  "  letters   testamentary "    or    of    "  ad- 

8  Tole  V.  Hardy,  fl  Cow.  333 ;   Hud-  ministration  "  include  temporary  let- 
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manifest  object  of  the  statute  is  to  give  the  representative  a  speci- 
fied time  to  reduce  the  estate  to  possession  and  turn  it  into  money, 
to  ascertain  and  liquidate  the  claims  of  creditors,  and  to  await  the 
expiration  of  the  year  allowed  after  probate,  to  persons  inter- 
ested, to  present  a  petition  for  the  revocation  of  the  probate  on 
allegations.-^"  After  the  expiration  of  the  year,  the  executor  must 
discharge  the  specific  legacies  and  pay  the  general  legacies,  if  there 
be  assets ;  and  if  there  be  not  sufficient  assets,  then  an  abatement 
of  the  general  legacies  must  be  made  in  equal  proportions.^^ 

§  773.  Voluntary  anticipation  of  payment. — ^Although  the  stat- 
ute is  in  form  prohibitory,  it  is  not  regarded  as  making  it  illegal 
and  a  breach  of  trust  to  anticipate  payment,  but  only  as  negativ- 
ing the  right  of  the  claimant,  and  as  throwing  upon  the  executor, 
if  such  payments  are  made  during  the  year,  the  peril  of  making 
good  the  deficiency,  in  case  the  assets  are  found  insufficient  for 
the  demands  which  prove  to  be  entitled  to  prior  satisfaction.  It 
is  not  uncommon,  where  the  assets  are  ample,  and  there  is  no 
practical  doubt  of  the  justice  of  such  a  course,  to  deliver  specific 
legacies,  and  pay  a  portion  or  all  of  the  legacies,  and  a  portion  of 
the  distributive  shares  in  advance  of  the  period  thus  limited.  But 
an  executor  who  withdraws  productive  funds,  in  order  to  pay 
legacies  before  they  become  due,  is  chargeable  with  the  loss  thus 
occasioned  to  the  residuary  estate,  that  is,  the  interest  which  might 

ters,  so  that,  where  such  letters  have  ground  that  the  other  legacies  were 
been  granted,  pending  the  probate  pro-  all  paid  at  that  time,  and  have,  there- 
ceedings,  interest  on  a  legacy  begins  fore,  had  the  benefit  of  subsequent  in- 
to run  one  year  after  the  date  of  tiie  terest  or  use,  the  petitioner's  legacy 
issue  of  such  letters.  (Matter  of  Mc-  not  being  paid  then  because  he  was 
Gowan,  124  N.  Y.  526.)  In  Matter  of  an  infant.  Respondent  claimed  that 
Patterson  (5  Misc.  178),  decedent  left  interest  should  only  be  allowed  from 
two  wills,  one  dated  April  18,  1888,  one  year  from  the  issuance  of  letters 
and  the  other  dated  April  19,  1888.  under  the  second  will,  the  only  one 
The  first  will  named  different  execu-  now  in  force,  under  which  the  execu- 
tors from  those  named  in  the  second  tors  were  acting,  and  under  which  the 
will.  It  was  admitted  to  probate,  and  petitioner  claimed  his  legacy.  Held,  on 
all  the  legacies  but  petitioner's  were  the  authority  of  Matter  of  McGowan 
paid  out  under  it  (being  identical  {supra),  that  petitioner  was  only  en- 
with  those  contained  in  the  second  titled  to  interest  from  the  year  after 
will).  Subsequently  the  probate  of  the  grant  of  letters  on  the  last  will, 
the  first  will  was  revoked  and  the  will  "  If  the  other  legacies  were  paid  pre- 
of  April  19,  1888,  admitted  to  probate,  maturely,  that  is  a  matter  between 
Letters  were  issued  under  the  first  them  and  the  residuary  legatees,  and 
will  on  July  26,  1888,  which  were  does  not  warrant  a  departure  from  the 
afterward  revoked.  Letters  under  the  rule  in  this  instance." 
second  will  were  issued  on  May  26,  10  Co.  CSv.  Proc,  §  2647.  See  §  276 
1892.  Petitioner  claimed  interest  from  et  seg.,  ante. 

July  26,  1889,  one  year  after  issuance  n  Co.   Civ.   Proc,  §   2721;    adopting 

of  letters  under  the  first  will,  on  the  2  R.  S.  90,  §  45. 
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liave  been  earned.^^  An  executor  who  advances  to  legatees  from 
his  own  funds  is  entitled  to  be  subrogated  to  their  rights,  but  he 
can  be  credited  only  with  their  pro  rata  share  of  the  assets  avail- 
able for  distribution  at  the  time  of  the  accounting. ^^  He  cannot, 
as  trustee,  advance  to  a  beneficiary  any  money  in  anticipation  of 
income,  when  there  is  no  income  in  his  hands,  and  reimburse  him- 
self thereafter  out  of  subsequently  accrued  income.''* 

§  774.  liability  and  remedy  of  executor  for  erroneous  payment 
of  legacy — An  executor  who  voluntarily  overpays  a  legatee,  or 
pays  a  void  legacy,  is,  of  course,  bound  to  make  the  estate  good 
for  the  amount  so  erroneously  paid.  The  general  rule  is,  that 
where  an  executor  volunteers  to  pay  the  whole  or  any  portion  of 
a  legacy,  and  it  subsequently  turns  out  that  the  assets  are  not 
sufficient  to  justify  a  payment  to  that  extent,  the  loss  must  fall  on 
him,  and  he  cannot  compel  the  legatee  to  refund.-'^  But  it  is  held 
that  this  rule  does  not  apply  to  a  case  where  the  payment  is  not 
made  voluntarily  and  upon  the  assumption  that  there  are  assets 
sufficient,  which  assumption  turns  out  to  be  erroneous.  Where 
the  will  directs  a  legacy  to  be  paid,  and  the  executor  has  no  reason 
to  believe  that  it  is,  for  any  reason,  a  void  legacy,  he  does  nothing 
more  than  his  duty  in  paying  it,  and  will  be  protected  in  so  doing ; 
a  remedy  at  law  against  the  legatee  being  given  him  for  a  refund 
of  the  amount  paid.^^  The  sole  remedy  of  the  executor,  in  such 
a  case,  or  in  a  case  where  he  has  overpaid  a  legatee,  is  by  an 
action.  The  Surrogate's  Court  has  no  power,  where  it  is  found, 
on  the  executor's  accounting,  that  he  has  overpaid  a  legatee,  to 
render  an  affirmative  judgment  for  the  excess.-'^     When  the  fact 

l2McLoakey  v.  Reid,  4  Bradf.  334.  but  is   personally  liable  to  them   for 

In  order  to  charge  an  executor  with  their  share.     (Matter  of  Robertson,  51 

full  interest   upon  legacies   advanced,  App.  Div.   117;   64  N.  Y.   Supp.   385; 

it  must  be  shown  that  with  reason-  aflf'd,    165   N.   Y.    675.)      So,   too,   the 

able  diligence  he  could  have  realized  executor  is  liable  if  he  pay  a  legacy 

that   interest.      (Matter    of    Silkman,  with   knowledge,   express    or   implied, 

121   App.  Div.   202;    105  N.  Y.  Supp.  that  it  has  been  assigned.     (Segef  v. 

872;  aff'd,  190  N.  Y.  560.)  Farmers'  L.  &  T.  Co.,  187  N.  Y.  314.) 

13  Tickel  V.  Quinn,  1  Dem.  425.  See  As  to  an  action  by  one  of  the  next 
Matter  of  Rogers,  10  App.  Div.  593;  of  kin,  to  set  aside  a  release  of  his 
42  N.  Y.  Supp.  133.  interest  in  a,  lapsed  legacy,   paid  by 

14  Matter  of  Odell,  1  Comioly,  91.  the  executor,  and  to  recover  the  same, 

15  Matter  of  Hodgman,  140  N.  Y.  see  Haviland  v.  Willets,  141  N.  Y. 
421;  55  St.  Rep.  800.  An  overpay-  35.  See  also  Matter  of  Tatum,  34 
ment  to  some  of  the  legatees  of  a  Misc.  25;  69  N.  Y.  Supp.  501;  aff'd, 
class,  the  estate  not  sufficing  to  pay  61  App.  Div.  513;  169  N.  Y.  514. 
all  in  full,  is  made  at  the  risk  of  the  16  Carter  v.  Board  of  Education,  68 
executor,   and   he   cannot   compel   the  Hun,   435. 

others  to  wait  until  he  shall  have  re-  17  Matter  of  Lang,  144  N.  Y.  275; 
covered  back  the  excess  of  payments,    63  St,  Rep.  694;  Johnson  v.  AVeir,  34 
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of  overpayment  is  determined,  the  excess  is,  in  contemplation  of 
law,  in  the  hands  of  the  accounting  executor,  and  the  fact  thus 
found  should  be  conclusive  in  any  further  litigation  between  the 
executor  and  the  legatee,  when  it  comes  in  question.-^^ 

§  775.   Legacies  directed  by  will  to  be  paid  within  the  year If 

the  will  directs  that  a  legacy  be  paid  before  the  lapse  of  a  year 
from  the  issue  of  letters,  the  executor  may  require,  as  a  condition 
of  payment,  a  bond,  with  two  sufficient  sureties,  conditioned  that 
if  any  debts  against  the  deceased  shall  duly  appear,  and  there  are 
not  other  assets  to  pay  the  same,  and  no  other  assets  sufficient  to 
pay  other  legacies,  then  the  legatee  shall  refund  the  legacy  so  paid, 
or  such  ratable  portion  thereof,  with  the  other  legatees,  as  iriay 
be  necessary  for  the  payment  of  the  said  debts,  and  the  propor- 
tional parte  of  such  other  legacies,  if  there  be  any,  and  the  costs 
and  charges  incurred  by  reason  of  the  payment  to  such  legatee; 
and  that  if  the  probate  of  the  will  be  revoked,  or  the  will  declared 
void,  then  that  the  legatee  shall  refund  the  whole  legacy,  with 
interest.^^  It  is  suggested  that,  where  the  will  directs  the  pay- 
ment of  one  legacy  before  another,  and  it  is  not  made  preferential, 
the  executor  should  not  pay  the  first  legacy  in  full  when  due,  even 
after  the  year,  if  a  deficiency  of  assets  appears  probable,  without 
requiring  a  bond  for  repayment,  as  in  the  case  of  a  legacy  paid 
within  the  year.^° 

§  776.  Interest  on  general  legacies. — As  the  statute,  above  cited, 
prohibits  the  payment  of  legacies  until  a  year  after  the  granting 
of  letters,  the  general  rule  is,  that  interest  upon  legacies  is  not 
payable  until  the  principal  of  the  legacy  becomes  due.  And, 
where  the  amount  of  the  legacy,  which  is  subject  to  abatement, 
cannot  be  determined  until  the  debts  and  expenses  of  administra- 
tion are  ascertained,  the  right  to  interest  does  not  accrue  until  the 
amount  has  been  determined.^^    If,  in  any  case,  interest  is  allowed 

Misc.  683;  70  N.  Y.  Supp.  1020.     See  514.      See    Matter    of    Williams,    27 

Matter  of  Wilmot,  39  Misc.  686;  80  N.  Misc.  716;  59  N.  Y.  Supp.  606. 

Y.   Supp.  651.  21  Matter     of     Frankenheimer,     130 

18  Matter  of  Underbill,  117  N.  Y.  App.  Div.  454;  aflf'd,  195  N.  Y.  346. 
471;  27  St.  Rep.  720.  It  seems  that.  When  a  will  gives  the  executor  power 
by  virtue  of  bis  power  to  direct  and  to  collect  the  income  of  real  estate 
control  the  conduct  of  executors,  the  and  to  invest  and  reinvest  the  same, 
surrogate  can  direct  the  collection  of  with  full  power  of  sale,  at  any  time 
the  debt  from  the  legatee  by  action,  within  six  years  after  the  decease  of 
(lb.)  the  testatrix,  of  any  and  all  real  es- 

19  Co.  Civ.  Proc,  §  2721 ;  adopting  tate  and  personal  property,  and  to  in- 
2  R.  S.  90,  §  44.  vest  and  reinvest  the  proceeds  of  such 

20  Harvard  College  v.  Quina,  3  Redf.  sales,    and    directs    that    "  not    later 
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before  the  expiration  of  a  year,  without  a  specific  direction  in  the 
will,  it  constitutes  an  exception  to  the  rule,  and  is  founded  gen- 
erally upon  certain  facts  which  the  courts  have  agreed  are  equiv- 
alent to  an  express  direction  in  the  will  to  pay  interest,  because, 
from  such  facts,  the  courts  will  presume  an  intention  on  the  part 
of  the  testator  to  have  it  paid.^^  Such  a  case  is  where  the  income 
of  an  estate,  or  of  a  designated  portion,  is  given  to  a  legatee  for 
life.  Such  a  bequest  is  not  a  part  of  the  principal  of  the  estate, 
or  of  any  property  possessed  by  the  testator  in  his  lifetime,  but 
of  that  which  is  to  arise  or  accrue  after  his  death  from  a  specified 
fund  to  be  set  apart  for  that  purpose.  As  it  is  the  income  which 
constitutes  the  legacy,  the  executor  is  accountable  for  the  income 


than  the  expiration  of  six  years  after 
my  decease,  according  to  the  best 
judgment  of  my  executor  my  property 
shall  be  converted  into  money  and  my 
estate  fully  settled  and  the  distribu- 
tive shares  or  legacies  paid  over  to 
the  person  or  persons  entitled  thereto," 
such  legacies  do  not  become  due  until 
six  years  after  the  death  of  the  testa- 
trix, and,  hence  do  not  bear  interest 
until  such  period  has  elapsed.  (Bank 
of  Niagara  v.  Talbot,  110  App.  Div. 
519;  96  N.  Y.  Supp.  976;  aff'd,  184 
N.  Y.  576.)  See  also  to  the  same 
effect,  Matter  of  Schabacker,  46  Misc. 
219. 

22  Per  Peckham,  J.,  Thorn  v.  Garner, 
113  N.  Y.  198;  citing  Bradner  v. 
Faulkner,  12  id.  472;  Cooke  v.  Meeker, 
36  id.  18;  Brown  v.  Knapp,  79  id. 
136;  Goodwin  v.  Crooks,  58  App.  Div. 
464;  69  N.  Y.  Supp.  578;  Matter  of 
McGowan,  124  N.  Y.  526;  s.  c.  below, 
suJ)  nom.  Matter  of  Wallace,  32  St. 
Rep.  226;  24  id.  405,  expressly  over- 
ruling surrogate's  decisions  in  Carr  v. 
Bennett,  3  Dem.  459;  Duntan  v.  Car- 
ter, id.  149;  Clark  v.  Butler,  4  id. 
378;  Matter  of  Gibson,  24  Abb  N.  C. 
45.  The  General  Term  case  of  Camp- 
bell v.  Cowdrey  (31  How.  Pr.  172), 
which  reversed  Matter  of  Fish  (1 
Tuck.  122;  s.  c,  19  Abb.  Pr.  209),  is 
also,  in  effect,  overruled.  The  rule 
stated  in  the  text  was  followed  by  the 
General  Term  in  Matter  of  Prior  (32 
St.  Rep.  712;  10  N.  Y.  Supp.  861). 
In  Kerr  v.  Dougherty  (17  Hun,  341), 
the  General  Term  had  held,  in  effect, 
that  interest  only  began  to  run  from 
a  year  after  the  grant  of  letters. 
(Aff'd,  79  N.  Y.  327,  without  discus- 


sion of  this  question.)  Referring  to 
this  case,  the  court,  in  the  McGowan 
ease,  said:  "  While  it  is  probably 
true  that,  in  no  other  case,  has  this 
court  been  required  to  pass  on  the 
question,  still  the  effect  of  the  statute 
in  that  respect  has  been  commented 
on  so  frequently  as  to  leave  no  room 
to  doubt  the  view  of  the  court,  though 
Kerr  v.  Dougherty  were  not  control- 
ling." See  Matter  of  Oakes,  19  App. 
Div.  192;  45  N.  Y.  Supp.  984. 
Whether  the  assets  of  an  estate  have 
been  fruitful  or  unproductive  does  not 
affect  the  right  of  a  legatee.  He  is 
in  the  same  position  as  a  creditor, 
and  entitled  to  be  awarded  interest 
at  the  legal  rate  for  such  time  as  he 
is  kept  out  of  his  demand.  (Matter 
of  Oakes,  .supra;  Matter  of  Erving, 
103  App.  Div.  500;  92  N.  Y.  Supp. 
1109.)  But  where  a  legacy  is  payable 
out  of  rents  or  income,  interest  should 
be  allowed  only  from  the  time  suffi- 
cient had  accumulated  to  ])ay  the 
legacy.  (Wells  v.  Disbrow,  48  St. 
Rep.  746;  20  N.  Y.  Supp.  518.)  Where 
the  probate  of  a,  will  is  revoked  and 
a  later  will  admitted  to  probate,  the 
interest  on  a  legacy  begins  to  run  a 
year  after  the  issue  of  letters  under 
the  later  will.  (Matter  of  Patterson, 
5  Misc.  178.) 

For  the  rule  as  to  casting  interest, 
where  partial  payments  have  been 
made,  see  Matter  of  Erving,  103  App. 
Div.  500;    92  N.   Y.  Supp.   1109. 

Upon  the  accounting  of  an  ancil- 
lary administrator,  the  question  of  in- 
terest on  legacies  is  governed  by  the 
law  of  the  decedent's  last  domicile. 
(Matter  of  Kucielski,  49  Misc.  404.) 
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irom  the  time  of  testator's  death,  unless  there  is  some  provision 
in  the  will  from  which  a  contrary  intent  can  be  inferred.^* 

§  777.  Interest  from  testator's  death. —  Where  the  beneficiary 
is  a  child  of  the  testator  or  a  person  to  whom  he  stood  in  loco 
parentis,  the  bequest  bears  interest  from  the  date  of  the  testator's 
death,  especially  where  there  is  no  other  provision  made  in  the  will 
for  the  maintenance  of  such  legatee.^*  It  is  not  needed,  for  the 
application  of  this  rule,  that  the  testator  should  have  been  under 
a  legal  obligation,  at  the  time  of  his  death,  to  support  the  legatee; 
it  is  sufficient  that  he  has  voluntarily  assumed  such  a  relation, 
similar  in  some  respects  to  that  of  parent,  so  that  it  may  be  pre- 
sumed he  did  not  intend  to  leave  the  legatee  without  support.^® 
It  is,  therefore,  entirely  competent  to  prove  the  surrounding  cir- 
cumstances in  order  to  raise  a  presumption  that  testator  intended 
the  legacy  to  draw  interest,  as  it  is  also  proper  to  prove  all  those 
circumstances  in  order  to  rebut  any  such  presumption,  or  to  show 
that  no  such  intent  could  have  existed.^®  It  is  well  settled  that 
an  absolute  legacy  to  the  testator's  widow,  in  lieu  of  her  dower, 


23  Matter  of  Stanfield,  135  N.  Y. 
292;  47  St.  Rep.  813.  To  same  effect, 
see  Cooke  v.  Meeker,  36  N.  Y.  15; 
Bank  of  Niagara  v.  Talbot,  110  App. 
Div.  519;  96  N.  Y.  Supp.  976;  aff'd, 
184  N.  Y.  576;  Matter  of  Harris,  61 
Misc.  563;  Conklin  v.  Clark,  48  Misc. 
432;  Matter  of  Sprague,  46  Misc.  216; 
94  N.  Y.  Supp.  84;  Matter  of  Sloeum, 
60  App.  Div.  438;  69  N.  Y.  Supp.  1036; 
169  N.  Y.  153;  Pierce  v.  Chamberlain, 
41  How.  Pr.  501;  Matter  of  Lynch, 
52  id.  367;  Powers  v.  Powers,  49  Hun, 
219;  16  St.  Rep.  770;  Barrow  v.  Bar- 
row, 55  Hun,  503;  29  St.  Rep.  240; 
Craig  V.  Craig,  3  Barb.  Ch.  70;  Booth 
V.  Ammerman,  4  Bradf.  129.  A  be- 
quest in  such  securities  as  the  legatee 
may  select  draws  interest  from  the 
■death  of  the  testator.  (Wetmore  v. 
Peck,  66  How.  Pr.  54.)  Except  under 
special  circumstances,  interest  is  not 
allowed  upon  arrears  of  an  annuity. 
(Isenhart  v.  Brown,  2  Edw.  341.) 
■Compare  Lawrence  v.  Embree,  3 
Bradf.  364;  Matter  of  O'Hara,  19  Misc. 
254.  Where  securities  have  not  been 
actually  set  apart  to  constitute  a  par- 
ticular trust,  but  the  trustee  pays  the 
life  beneficiary  thereof  interest  on  the 
amount  at  the  same  rate  as  that  actu- 
ally earned  by  the  whole  assets  of  the 
"testator  in  tKe  hands  of  the  trustee. 


he  cannot  be  charged  with  any  higher 
rate  of  interest.  (Matter  of  Hoyt,  44 
Misc.  76.)  See  Southgate  v.  Conti- 
nental Trust  Co.,  74  App.  Div.  150; 
77  N.  Y.  Supp.  687;  aff'd,  176  N.  Y. 
588. 

24  Brown  v.  Knapp,  79  N.  Y.  136; 
Matter  of  Travis,  85  Hun,  420;  32  N. 
Y.  Supp.  887;  Nahmens  v.  Copely,  2 
Dem.  253;  Matter  of  Rafferty,  52  Misc. 
69.  See  in  addition.  King  v.  Talbot, 
40  N.  Y.  76;  Lupton  v.  Lupton,  2 
Johns.  Ch.  614;  Burtis  v.  Dodge,  1 
Barb.  Ch.  77;  Loder  v.  Hatfield,  71 
N.  Y.  92;  Lyons  v.  Steinhardt,  37 
Misc.  628;  76  K.  Y.  Supp.  241.  A 
legacy  given  to  an  adult  married 
daughter  for  her  support,  although 
not  out  of  the  residue  of  the  estate, 
— ^Held,  to  bear  interest  from  testa- 
tor's death  at  the  same  rate  as  the 
fund,  if  invested  as  directed,  would 
have  produced.  (Matter  of  Lasak,  2 
Connoly,  380.)  See  Matter  of  Wood, 
1  Dem.  559;  Bliss  v.  Olmstead,  3  id. 
273;  Morgan  v.  Valentine,  6  id.  18; 
Neder  v.  Zimmer,  6  id.  180;  Keating 
V.  Bruns,   3  id.  233. 

25  Brown  v.  Knapp,  supra. 

26  Lyon  v.  Industrial  School  Assn., 
62  Hun,  359.  As  to  interest  on  a 
legacy  to  a  posthumous  child,  see 
Lawrence  v.  Lawrence,  1  Edw.  557. 
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does  not  draw  interest  until  one  year  from  the  issuance  of  letters.^ 
It  is  only  where  the  income  from  a  trust  fund  is  given  in  lieu  of 
dower  that  interest  nms  from  the  testator's  death.^*  The  fact  that 
the  will  makes  a  legacy  to  a  son  payable  a  certain  number  of  months 
after  testator's  death,  there  being  no  provision  for  the  payment  of 
interest,  or  for  the  support  of  the  legatee  until  it  is  paid,  precludes 
the  idea  that  testator  intended  the  legatee  to  have  interest  on  the 
legacy  previous  to  the  expiration  of  the  time  fixed  for  its  pay- 
ment.^^     A  direction  in  the  will  that  the  legacy  be  paid  "  with 


27  Matter  of  Bostwiek,  49  Misc.  186; 
98  N.  Y.  Supp.  700;  afif'd,  118  App. 
Div.  633;  Matter  of  Barnes,  7  App. 
Div.  13;  40  N.  Y.  Supp.  494;  aff'd, 
154  N.  Y.  737.  The  cases  of  Parkin- 
son V.  Parkinson,  2  Bradf.  77;  Sey- 
mour V.  Butler,  3  id.  193 ;  Hepburn  v. 
Hepburn,  2  id.  74,  holding  the  contrary, 
were,  in  effect,  overruled  in  Matter  of 
Barnes,  supra,  where  Ingraham,  J., 
says:  "There  seems  to  have  been 
some  confusion  in  the  cases  arising 
from  a  failure  to  observe  the  distinc- 
tion between  a  legacy  given  to  a  wife 
in  lieu  of  dower  where  a  trust  is  cre- 
ated, the  income  of  which  is  to  be 
paid  to  the  wife  for  her  life,  and  the 
case  of  an  absolute  bequest  of  per- 
sonal property  which  is  not  directly 
stated  to  be  for  her  maintenance  and 
support,  but  which  is  given  in  lieu  of 
dower.  In  the  first  class  of  cases  it 
Js  clear  that  the  income  would  com- 
mence from  the  death  of  the  testa- 
tor, and  that  all  the  income  received 
from  the  trust  fund  after  his  death 
would  be  payable  to  his  wife  unless  a 
contrary  intention  appeared."  The 
same  criticism  applies  to  Matter  of 
Coombs,  3  Dem.  348. 

28  Williamson  v.  Williamson,  6 
Paige,  298;  Matter  of  McKay,  5  Miss. 
123;  Stevens  v.  Melcher,  80  Hun,  514; 
62  St.  Eep.  599;  152  N.  Y.  551;  Mat- 
ter of  Barnes,  7  App.  Div.  13;  40  N. 
Y.  Supp.  494;  aflF'd,  154  N.  Y.  737. 
Where  the  widow  receipts  for  her 
legacy,  given  in  lieu  of  dower,  this 
is  an  admission  that  she  has  received 
all  she  is  entitled  to  on  account  of  the 
legacy,  and  she  is  not  entitled,  on  the 
executor's  accounting,  to  be  allowed  a 
further  sum  by  way  of  interest.  (Mat- 
ter of  Hodgm'an,  69  Hun,  484;  23  N. 
Y.  Supp.  725;  aff'd,  140  N.  Y.  421.) 

29  Thorn  v.  Garner,  113  N.  Y.  198; 
Van  Rensselaer  v.  Van  Rensselaer, 
id.   207.     In  Vernet   v.   Williams,    (3 


Dem.  349),  the  testator  gave  a  legacy 
to  his  daughter,  V.,  a  married  woman, 
directing  his  executors  to  pay  it 
"  as  soon  as  practicable  "  after  his 
death;  and,  by  a  later  clause,  provided 
that,  "  after  the  payment "  of  V.'s 
legacy,  and  "  as  soon  as  possible  " 
after  his  death,  the  executors  should 
invest  a  specified  sum,  and  pay  to  his 
widow  the  interest  and  increase  "  com- 
mencing from  my  (his)  decease.'' 
Held,  that  no  feature  of  the  case  took 
the  bequest  to  V.  out  of  the  opera- 
tion of  the  general  rule,  that  interest 
does  not  begin  to  run  on  a,  legacy  un- 
til the  expiration  of  a  year  after  the 
death  of  the  testator,  in  the  absence 
of  an  express  or  implied  direction  of 
the  will  to  the  contrary.  See  Matter 
of  Hodgman,  140  N.  Y.  421;  55  St. 
Rep.  800;  Carr  v.  Bennett,  3  Dem. 
433.  Where  some  action  is  made 
necessary  on  the  part  of  the  legatee 
by  the  terms  of  the  will  —  e.  g.,  pro- 
ceedings for  the  sale  of  property  to 
have  a  legacy  paid  —  the  legatee  can- 
not claim  interest  during  his  delay  to 
institute  such  proceedings.  (Crocheron 
V.  Jaques,  3  Edw.  207.)  See  Haight 
V.  Pine,  10  App.  Div.  470;  42  N.  Y. 
Supp.  303.  In  Kerr  v.  Dougherty  (17 
Hun,  341;  aff'd,  79  N.  Y.  327),  the 
will  provided  that  "  the  legacies  are 
to  be  paid  as  soon  as  the  amount  can 
be  collected  out  of  the  funds  now  in- 
vested in  bond  and  mortgage  at  the 
city  of  Grand  Rapids,  Mich."  Held, 
that  interest  ran  only  from  one-  year 
after  the  issue  of  letters.  Tlie  time 
when  interest  begins  to  run  depends 
largely  upon  the  question  whether  the 
legacy  vested  upon  the  testator's 
death,  or  afterward,  upon  the  happen- 
ing of  a  contingency.  See  ante,  §  740, 
and'  eases  there  cited.  See  also  Har- 
ward  V.  Hewlett,  5  Redf.  330;  Dixon 
V.  Storm,  id.  419;  St.  F.  Xavier  Col- 
lege   V.    Doherty,    id.    526;    Piatt    y. 
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interest,"  but  specifying  no  time  from  which  interest  is  to  be 
computed,  does  not  take  the  case  out  of  the  operation  of  the  rule 
that  interest  commences  from  the  expiration  of  the  year.^"  A 
legacy  of  a  debt  draws  interest  from  the  date  of  the  will  f^  but  a 

Moore,  1  Dem.  191;  Matter  of  Gerard,  death  until  the  executor's  accounting, 
id.  244.  Thus,  a  remainderman  is  en-  and  annually  thereafter  until  they 
titled  to  interest  only  from  the  ter-  were  paid  the  principal;  the  rule  that 
mination  of  the  life  estate.  (Dodge  interest  is  not  due  upon  a  legacy  ua- 
V.  Manning,  1  N.  Y.  298;  Wheeler  v.  til  the  legacy  itself  is  due  not  apply- 
Euthven,  74  id.  429;  Matter  of  Eunk,  ing  in  such  a  case. 
55  Misc.  478;  Smith  v.  Lansing,  24  Where  a  will  directed  payment  in 
Misc.  566.)  See  Matter  of  Schabacker,  full  of  each  of  four  legacies  prior  to 
46  Misc.  219.  The  legal  rate  of  in-  the  payment  of  any  subsequent  legacy, 
terest  is  proper,  though,  pending  the  and  the  estate  was  insufficient  to  pay 
administration,  a  less  rate  lias  been  the  last  legacy  in  full,  but  four  years 
earned  by  the  executor.  (Godon's  after  the  death  of  the  testatrix  an  ex- 
Estate,  5  Law  Bui.  15;  Hoffman  v.  pectant  estate  in  one-third  of  her  hus- 
Penn.  Hospital,  1  Dem.  118;  Clark  v.  band's  estate,  of  which  she  had  been 
Eutler,  4  id.  378.)  A  legacy  which  trustee,  came  into  possession  of  her 
by  the  direction  of  the  will,  draws  executor,  who  thereupon  paid  the  bal- 
interest  from  the  attainment  of  the  ance  of  the  last  legacy,  the  legatee  is 
majority  of  the  legatee,  draws  inter-  (Matter  of  Rutherford,  196  N.  Y.  311) 
est  from  such  time,  although  the  entitled  to  interest  thereon  under  the 
death  of  the  testator  took  place  subse-  general  rule  that  when  a  legacy  is  given 
quent  thereto.  (Matter  of  Brownell,  without  the  assignment  of  any  time  for 
1  Connoly,  175.)  See  Kerrigan  v.  payment,  it  is  payable  one  year  after 
Kerrigan,  2  Redf.  517;  Pinney  v.  Fan-  the  issvie  of  letters,  and  if  not  then  paid, 
cher,  3  Bradf.  198.  Where  a  legacy  is  bears  interest  from  that  date.  (Matter 
given  to  be  paid  at  a  future  day,  the  of  Rutherford,  133  App.  Div.  89.)  Com- 
amount  should  be  raised  from  the  per-  pare  Wheeler  v.  Ruthven,  74  N.  Y.  429. 
sonal  estate,  and  invested  until  it  be-  When  a  will  gives  the  executor 
comes  payable;  and  the  interest  in  the  power  to  collect  the  income  of  real 
mean  time,  if  not  otherwise  disposed  estate  and  to  invest  and  reinvest  the 
of,  belongs  to  the  widow  and  next  of  same  with  full  power  of  sale  at  any 
kin.  (Hone  v.  Van  Schaick,  7  Paige,  time  within  six  years  after  the  de- 
221;  aff'd,  20  Wend.  564.)  The  exec-  cease  of  the  testatrix  of  any  and  all 
utor  may  take  one  year  to  make  the  real  estate  and  personal  property  and 
investment,  in  analogy  to  the  time  al-  to  invest  and  reinvest  the  proceeds  of 
lowed  for  paying  legacies.  (Cogswell  such  sales,  and  directs  that  "  not 
V.  Cogswell,  2  Edw.  231.)  See  Mat-  later  than  the  expiration  of  six  years 
ter  of  Howard,  23  N.  Y.  Supp.  836.  after  my  decease  according  to  the 
In  Matter  of  Maine  (62  Hun,  334;  17  best  judgment  of  my  executor  my 
N.  Y.  Supp.  114),  the  will  gave  $5,000  property  shall  be  converted  into 
to  testator's  daughter  and  her  chil-  money  and  my  estate  fully  settled 
dren,  which  the  executor  was  directed  and  the  distributive  shares  or  lega- 
to invest  in  a  house,  and  deed  it  to  cies  paid  over  to  the  person  or  per- 
her  for  life  and  after  her  death  to  sons  entitled  thereto "  such  legacies 
sell  it  and  divide  the  proceeds  among  do  not  become  due  until  six  years 
the  children,  the  money  for  the  pur-  after  the  death  of  the  testatrix,  and 
chase  to  be  raised  by  the  sale  of  a  hence,  do  not  bear  interest  until  such 
farm  at  the  termination  of  a  lease  to  period  has  elapsed.  (Bank  of  Niagara 
the  daughter's  husband,  and  the  will  v.  Talbot,  110  App.  Div.  519;  96  N. 
provided  for  the  payment  of  interest  Y.  Supp.  976;  afl'd,  184  N.  Y.  576.) 
on  $5,000,  until  a  house  was  pur-  30  Lawrence  v.  Embree,  3  Bradf. 
chased;  the  daughter  died'  before  such  364.  See  Booth  v.  Ammerman,  4  id. 
purchase,   which,    in   fact,   was   never  129. 

made.     Held,   that  the  children  were  31  Gilbert  v.  Morrison,  53  Hun,  442. 
entitled  to  interest  on  $5,000  from  her 
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legacy  to  an  executor  for  executing  the  office  does  not  in  general 
draw  interest,^^ 

§  778.  Eemedy  of  legatee  by  action The  legatee  has  a  remedy 

for  the  recovery  of  his  legacy,  by  action,  or  by  a  special  proceed- 
ing in  the  Surrogate's  Court.  The  executor  is  liable  individually 
for  a  tortious  conversion  of  the  legacy,  but  his  mere  failure  to 
pay  the  full  amount  of  the  legacy,  when  due,  will  not,  in  the 
absence  of  proof  of  some  illegal  or  improper  conduct,  or  that  he 
himself  claims  to  be  entitled  thereto,  authorize  an  action  against 
him  individually  for  the  amount  due.^^  Eights  of  action  against 
the  representative,  by  a  legatee  for  his  legacy,  and  by  a  next  of 
kin  for  his  distributive  share,  are  given  by  the  statute.  Where, 
after  one  year  from  the  granting  of  letters  testamentary  or  of 
administration,  an  executor  or  administrator  refuses,  upon  de- 
mand,^* to  pay  a  legacy,  or  distributive  share,  the  person  entitled 
thereto  may  maintain  an  action  against  him.  "  But  for  the  pur- 
pose of  computing  the  time,  within  which  such  an  action  must  be 
commenced,  the  cause  of  action  is  deemed  to  accrue  when  the 
executor's  or  administrator's  account  is  judicially  settled,  and  not 
before."  ^^     Formerly,  the  statute^^  required  that  the  demand  of 


32  Morris  v.  Kent,  2  Edw.   175. 

33  Hurlbut  V.  Durant,  21  Hun,  481. 
A  surrogate's  decree,  directing  the  ex- 
ecutor to  pay  a  legacy,  renders  it  a 
personal  debt,  and  in  a  legatee's  ac- 
tion on  the  decree,  a  debt  due  the 
executor  personally  may  be  set  ofif. 
(Dubois  V.  Dubois,  6  Cow.  494.)  In 
Bellinger  v.  Potter  (36  St.  Eep.  601; 
13  N.  Y.  Supp.  9),  property  specifi- 
cally bequeathed  was  sold  by  an  ex- 
ecutor. Held,  that  he  was  not  charge- 
able at  the  suit  of  other  legatees  with 
the  proceeds,  as  he  was  presumably 
accountable  to  the  particular  legatee 
therefor,  in  the  absence  of  evidence  of 
the  latter's  abandonment  of  the 
legacy.  In  Camp  v.  Smith  (117  N.  Y. 
354;  27  St.  Rep.  322),  the  executor 
having  given  a  legatee  notes  of  him- 
self and  others  for  the  amount  of  her 
legacy,  which  were  received  for,  and 
treated  as,  payments  upon  a  subse- 
quent judicial  settlement  of  his  ac- 
count,—  Held,  that  he  could  not 
thereafter  be  charged,  as  upon  an  im- 
plied' personal  obligation,  to  pay  the 
legacy  arising  out  of  the  transaction, 
but  that  the  remedy  was  upon  the 
note.  The  rule,  that  delivery  of  the 
debtor's  obligations  to  the  creditor 
are  not  considered  a  payment  of  the 


debt  previously  existing,  does  not  ap- 
ply in  such  case,  as  the  executor  is 
not  personally  indebted  to  the  legatee 
except  by  reason  of  the  notes. 

34  In  such  action  it  must  be  alleged 
and  proved  that  the  executor  refused 
to  pay  the  legacy  upon  proper  de- 
mand, that  being  a  condition  prece- 
dent to  a  right  of  action.  (Beers  v. 
Strong,  128  App.  Div.  20.) 

35  Co.  Civ.  Proo.,  §  1819.  See  Mat- 
ter of  May,  31  St.  Rep.  50;  9  N.  Y. 
Supp.  785;  Cocks  v.  Haviland,  31  St. 
Rep.  742;  9  N.  Y.  Supp.  872.  A 
widow  may  maintain  an  action  for  her 
share  under  this  statute.  (Betsinger 
V.  Chapman,  24  Hun,  15.)  MTiere  the 
action  is  brought  by  a  guardian  ad 
litem,  he  must  give  a  bond,  etc.  See 
Co.  Civ.  Proc,  §  1820.  The  action 
under  this  section  is  at  law,  and  the 
successful  party  is  entitled  to  costs  as 
a  matter  of  right.  (The  Ladies  Union 
V.  Van  Natta,  96  App.  Div.  99;  88  N. 
Y.  Supp.  1083.)  A  legatee  of  a  chat- 
tel must  resort  to  the  remedy  given 
by  section  1819.  He  cannot  maintain 
a  proceeding  for  an  accounting.  (Mat- 
ter of  Egan,  89  App.  Div.  565;  85  N. 
Y.   Supp.  663.) 

36  2  R.  S.  114,  §§  9-11. 
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payment,  preliminary  to  the  action,  should  be  accompanied  with 
an  offer  of  a  bond  of  indemnity  in  double  the  amount  of  the  legacy, 
conditioned  for  the  refunding  of  the  legacy,  if  necessary,  etc.  But, 
by  the  present  statute,  such  a  bond  is  required  only  on  an  applica- 
tion to  the  surrogate,  after  judgment  in  the  action,  for  an  order  on 
which  execution  may  be  issued.^'^ 

§  779.  Defenses  to  action;  judgment — By  the  former  statute,^® 
the  representative  might  plead  insufficiency  of  assets,  and  if  such 
insufficiency  was  shown,  the  plaintiff  could  recover  only  a  propor- 
tionate part  of  the  assets.  But  under  the  new  system  of  proced- 
ure, the  existence,  sufficiency,  or  want  of  assets  cannot  be  pleaded 
by  either  party,  in  an  action  for  money,  against  an  executor  or 
administrator,  in  his  representative  capacity,  and  the  plaintiff's 
right  of  recovery  is  not  affected  thereby.^®  An  execution  upon  a 
judgment  for  the  amount  of  a  legacy,  or  distributive  share,  as  in 
every  case  of  a  judgment  against  the  representative  as  such,  can 
be  issued  only  upon  the  order  of  the  Surrogate's  Court  which 
granted  the  letters,*"  and  in  the  case  of  such  a  judgment,  the  court 
may,  and  in  a  proper  case  it  must,  before  permitting  an  execution 
to  be  issued,  require  the  applicant  to  give  an  undertaking,  con- 
ditioned as  provided.*^  Having  already  described  the  proceeding 
by  a  judgment  creditor  for  leave  to  issue  execution,  it  will  not  be 
necessary  to  speak  further  of  it  here.*^ 

§  780.  Remedies  by  special  proceediitg —  Besides  the  remedy  by 
action,  a  person  entitled  to  a  legacy,  or  other  pecuniary  provision 
under  a  will,  or  to  a  distributive  share  in  an  intestate's  estate,  is 
given  a  remedy  by  special  proceeding  in  the  Surrogate's  Court, 
which  may  be  availed  of  either  before  or  afier  the  expiration  of  a 

37  Co.   Civ.  Proc,   §  1827.     The  last  13  id.  33;  Prentice  v.  Janssen,  79  N. 

clause  of  section  1819  (supra)  is  new,  Y.   478;    Fisher  v.   Hubbell,   65   Barb, 

and   is   intended   to   change   the   rule  74;   De  Groflf  v.  Terpenning,   14  Hun, 

with  respect  to  the  Statute  of  Limita-  302.     An  action  to  enforce  the  legal 

tions  adopted  in  American  Bible  Soc.  liability  of  the  devisee  and  executor 

V.  Hebard,  51  Barb.  552;  aff'd,  41  N.  may    be    brought    in    this    State,    al- 

Y.    619,   n.      See   also   Clark   v.   Ford,  though  the  testator  was  a  resident  of, 

3  Keyes,  370.    For  illustrations  of  the  and   the   executor   was   appointed   in, 

principles   regulating   actions    for   the  another  State.     (Brown  v.  Knapp,  79 

recovery   of   legacies   and   distributive  N.  Y.   137.) 

shares,  see  Rundle   v.  Allison,  34  N.  38  2  R.  S.  115,  §  13. 

Y.  180;  Eberhardt  V.  Schuster,  6  Abb.  39  Co.     Civ.     Proc,     §     1824.       See 

N.  C.  141;  Hoyt  V.  Hoyt,  17  Hun,  192;  §§  631,  677,  ante. 

Hitchcock  V.  Linsley,  id.  556;  Nichols  40  Co.  Civ.  Proc.,  §§  1825,  1826. 

V.  Nichols,  12  id.  428;   Lewis  v.  Ma-  41  Co.  Civ.  Proc,  §   1827. 

loney,  id.   207 ;    Porter  v.   Kingsbury,  42  See  §  681,  ante. 
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year  from  the  grant  of  letters.  It  is  desirable  to  speak  of  the  latter 
proceeding  first. 

§  781.  Compulsory  payment  of  legacy  after  the  year. — At  any 

time  after  one  year  has  expired  since  letters  were  granted,  "  a  per- 
son entitled  to  a  legacy,  or  any  other  pecuniary  provision  under 
the  will,  or  a  distributive  share,"  may  petition  for  a  decree  direct- 
ing the  executor  or  administrator  to  pay  the  same  or  its  just  pro- 
portional part.*^  This  remedy  by  a  legatee  is  given  by  the  same 
section  which  gives  a  like  remedy  to  a  creditor  for  the  payment  of 
a  debt,  and  it  has  been  held,  in  Surrogates'  Courts,  that  the  remedy 
in  each  ease  was  confined  to  the  creditor  or  legatee,  as  the  case 
might  be,  and  could  not  be  availed  of  by  his  assignee.  The  Su- 
preme Court  has  decided,  however,  that  the  language  of  the  section 
does  not  limit  it  to  original  creditors,  and  that  there  is  no  distinc- 
tion between  the  position  of  an  assignee  of  a  claim  and  the  original 
owner  of  a  claim,  if  it  had  not  been  assigned.**  The  language 
above  quoted,  as  to  the  remedy  of  a  legatee  to  obtain  payment,  has 
been  held  not  to  include  the  assignee  of  a  legatee,  as  an  assignee 
cannot  be  said  to  take  "  under  the  will,"  but  under  his  assignment ; 
and  that  an  assignee's  only  remedy  for  the  recovery  of  the  amount 
of  the  legacy  is  by  an  application  that  it  be  paid  him,  on  the  judi- 
cial settlement  of  the  executor's  accoimt, —  the  statute  authorizing 
the  surrogate,  in  that  proceeding,  to  decree  payment  to  legatees 
"  or  their  assigns."  *°  It  may  be  suggested,  however,  that  the 
words  "  under  the  will  "  are  words  of  description,  and  not  of  limi- 
tation, and  refer  to  the  words  "  or  any  other  pecuniary  provision," 
not  to  the  words  "  of  a  legacy;"  and  that  an  assignee  of  a  legacy, 
or  the  representative  of  a  deceased  legatee,  is  "  a  person  entitled 
to  a  legacy,"  within  the  meaning  of  the  statute.*® 

43  Co.    Civ.    Proc,    §    2722    (former  relating  to  executors,  etc.,  a  purpose 
§  2717,  subd.  2).  to    postpone,   until    a   judicial   settle- 

44  Matter  of  Moderno,  63  Hun,  261.  ment   of  the   account,   proceedings   to 
See   §   690,  ante.  enforce   claims    made    against    a    tes- 

45  Peyser    v.   Wendt,    2   Dem.    221 ;  tator's     estate     by     persons     holding 
Matter  of  Brewster,   1   Connoly,  172;  assignments  of  legacies. 

Matter   of    Woods,    38    Misc.    64;    76  46  Matter  of  Dunscomb  (32  St   Rep. 

N.  Y.  Supp.  967.     In  Tilden  v.  Dows  333;   10  N.  Y.  Supp.  247)  was  an  ap- 

(3   Dem.  240),   it   was  said  that  the  plication   by    the   administrator   of   a 

language    of    Co.    Civ.    Proc,   §    2804,  deceased  legatee,  and  it  was  not  ob- 

which  alloAvs   a   person   who   "  is   en-  jected  (as  it  might  have  been  on  the 

titled,  by  the  terms  of  the  will,"  to  interpretation   of   the    statute   in   the 

the  payment  of  money  or  delivery  of  above  case)    that   the  petitioner  took 

property,  to  proceed  against  a  testa-  under   his    letters    of    administration, 

mentary  trustee   for  satisfaction,   in-  and   not   "  under   the   will."     But,   In 

dieates,  even  more  strongly  than  that  Matter    of    Hodgman    (11    App     Div. 

of    section   2717    (now   section   2722),  344;    aff'd,    161    N.    Y.    627),    it    was 
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§  782.  Petition  for  payment — Upon  the  presentation  of  the 
petition,  the  surrogate  must  issue  a  citation,  "  and  upon  the  return 
thereof,  he  must  make  such  a  decree  in  the  premises  as  justice 
requires."  *''  The  petition  should  set  forth  the  necessary  jurisdic- 
tional facts,  the  possession  of  assets,  and  the  nonpayment  of  the 
legacy.  It  is  not  necessary  that  the  petition  should  allege,  except 
in  a  general  way,  that  there  is  money  applicable  to  the  petitioner's 
claim  —  this  being  more  likely  to  be  known  to  the  executor  than 
the  legatee.""*  ISTor  is  it  necessary  to  allege  a  demand  on  the  execu- 
tor and  his  refusal  to  pay.*^  The  petition  must  be  presented  within 
six  years  from  the  day  the  legacy  is  payable  —  that  is,  speaking 
generally,  six  years  after  the  expiration  of  one  year,  or  seven 
years  in  all,  after  the  grant  of  letters  —  or  it  is  barred  by  the  Stat- 
ute of  Limitations. ^^    When  the  will  fixes  a  date  for  payment,  the 


held  that  the  next  of  kin  of  a  legatee 
cannot  maintain  an  action  or  prose- 
cute a  claim  for  the  share  of  the  es- 
tate which  under  the  will  went  to  the 
legatee.  An  application  by  a  general 
guardian  of  an  infant  legatee  for  the 
payment  to  him  of  the  legacy  and 
authority  to  apply  the  same  to  the 
support  of  the  infant  cannot  be 
granted  under  section  2722  of  the 
Code.  (Matter  of  Paton,  7  Misc.  377; 
28  N.  Y.  Supp.  160.)  A  proceeding  ro 
compel  an  executor  of  a  deceased  ex- 
ecutor to  pay  a  legacy  under  the 
•earlier  will,  cannot  be  maintained. 
(Matter  of  Moehring,  154  N.  Y.  423.) 
47  Co.  Civ.  Proc,  §  2722.  An  appli- 
cation to  the  Surrogate's  Court  under 
that  section,  to  direct  the  payment 
of  a  legacy  or  distributive  share,  is 
a  special  proceeding  which  must  be 
commenced  by  petition  and  citation, 
and  is  not  a  motion  in  a  pending  pro- 
ceeding which  can  be  founded  upon 
an  affidavit  and  order  to  show  cause. 
(Matter  of  Moran,  58  Misc.  488.)  In 
Matter  of  Dunscomb  {supra),  instead 
of  a  petition,  the  application  was  by 
a  motion  upon  affidavit,  stating  the 
necessary  facts.  Held,  that  the  affi- 
davit was  sufficient  as  a  petition  to 
authorize  la  citation,  and  that  the 
notice  of  motion  did  no  harm.  But 
in  Matter  of  Lyon  (1  Misc.  447;  23 
N.  Y.  Supp.  146),  it  was  held,  that 
the  court  does  not  acquire  jurisdiction 
where  no  petition  is  presented,  or 
■citation  issued,  or  answer  filed,  and 
no  proort  that  there  is  sufficient  per- 
sonalty to  pay  the  legacy.     Compare 

47 


Matter  of  Hitchler,  21  Misc.  417. 
Where  the  executor  is  a  testamentary 
trustee,  an  application  to  compel  a 
payment  of  income  cannot  be  made 
under  this  section,  citing  respondent 
as  executor,  but  he  must  be  cited  as  a 
testamentary  trustee  under  sections 
2804,  2805.  (Matter  of  Byrnes,  20 
Abb.  N.  C.  380;  14  N.  Y.  Supp.  371.) 
See  §  791,  post.  A  will  devising  to 
executors  the  residue  of  testator's 
property,  in  trust,  during  the  life  of 
two  grandchildren,  authorizing  them 
to  mortgage  or  lease  the  real  estate, 
to  receive  the  rents  and  profits  and 
to  pay  the  same  to  designated  bene- 
ficiaries, creates  the  executors  testa- 
mentary trustees.     (lb.) 

*8  Matter  of  Macaulay,  94  N.  Y. 
574.  See  Thomson  v.  Taylor,  71  id. 
217. 

■49  Matter  of  Dunham,  1  Connoly, 
323;  22  Abb.  N.  C.  479;  Matter  of 
May,  31  St.  Rep.  50;  9  N.  Y.  Supp. 
785. 

50  In  Matter  of  Dunham  (1  Con- 
noly, 323),  and  Matter  of  Cooper  (51 
Misc.  381),  it  was  held  that  section 
1819,  providing  that  "  foi"  the  purpose 
of  computing  the  time  within  which 
such  an  actioii  must  be  commenced, 
the  cause  of  action  is  deemed  to  ac- 
crue when  the  executor's  or  adminis- 
trator's account  is  judicially  settled 
and  not  before,"  applies  to  actions 
only,  and  not  to  special  proceedings, 
and,  therefore,  a  legatee  cannot  take 
this  proceeding  after  the  Statute  of 
Limitations  has  run  against  the 
legacy;    also    held    (in    the    Dunham 
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time  is  computed  from  that  day.^^  Where,  by  reason  of  a  defi- 
ciency of  assets,  the  proceeding,  if  commenced  within  the  time, 
would  have  been  fruitless,  an  exception  to  the  rule  might  arise. 
Inasmuch  as  a  demand  is  not  necessary  to  entitle  a  legatee  or  dis- 
tributee to  maintain  an  action  or  proceeding  for  his  legacy  or 
share,  the  time  cannot  be  computed  from  the  time  the  claimant 
has  actual  knowledge  of  the  facts,  as  is  permitted  in  certain  cases.^^ 
A  legatee  may  include  in  one  petition  an  application  for  the  pay- 
ment of  his  legacy,  and  for  the  settlement  of  the  executor's 
accounts.''^^ 

§  783.  The  answer  to  the  petition — If  the  application  is  op- 
posed, the  answer  must  be  in  writing  and  verified,  and  must  "  set 
forth  facts  which  show  that  it  is  doubtful  whether  the  petitioner's 
claim  is  valid  and  legal,  and  denying  its  validity  or  legality,  abso- 
lutely or  upon  information  and  belief."  It  is  not  sufiicient  merely 
to  deny  the  validity  or  legality  of  the  petitioner's  claim;  it  must 
set  forth  facts  showing  that  the  claim  is  doubtful.^*    If  the  petition 

case),  that  this  proceeding  is  not  75),  the  legacy  was  payable,  by  the 
governed  by  section  410,  which  pro-  terms  of  the  will,  when  the  legatee 
vides  that  where  a  right  grows  out  reached  his  majority.  Held,  that  a 
of  the  receipt  or  the  retention  of  proceeding  to  compel  the  payment  of 
money  or  property  by  a  person  acting  the  legacy  was  barred  after  six  years 
in  a  fiduciary  capacity,  the  time  from  that  time.  See  McCartee  v. 
within  which  an  action  must  be  Camel,  1  Barb.  Ch.  455,  465. 
brought  is  to  be  computed  from  the  52  See  Matter  of  May,  siipr-a. 
time  when  the  person  having  a  right  53  Matter  of  Macaulay,  27  Hun 
to  make  the  demand  therefor,  has  577;  aflf'd,  94  N.  Y.  574.  ' 
actual  knowledge  of  the  facts  upon  54  Matter  of  Macaulay,  94  N"  Y. 
which  the  right  depends.  See  Cobb  v.  574;  Hurlburt  v.  Durant,' 88  id  121- 
McCormack,  3  Dem.  606;  House  v.  Matter  of  Muller,  25  Ap'p.  Div"  269- 
Agate,  3  Redf.  307;  Matter  of  Van  50  N.  Y.  Supp.  786;  Matter  of  Riley 
Dyke,  44  Hun,  394.  A  payment  made  4  Misc.  338;  Matter  of  Alexander  83* 
within  six  years,  to  a  person  other  Hun,  147;  31  K  Y.  Supp.  411.'  A 
than  the  moving  party,  in  the  ab-  denial  of  knowledge  or  information 
sence  of  proof  as  to  the  circumstances  sufficient  to  form  a  belief  is  not  suffi- 
under  which  it  was  made,  will  not  cient.  (Moorhouse  v.  Hutchinson,  4 
take  the  proceeding  out  of  the  stat-  Dem.  362.)  In  answer  to  a  petition 
ute.  (Matter  of  Miller,  15  Misc.  556;  for  payment  of  an  instalment  of  a 
37  N.  Y.  Supp.  1129.)  A  right  of  ac-  legacy,  amounting  to  $500,  after  the 
tion  to  recover  a  remainder  does  not  same  had  become  payable  by  the 
accrue  until  the  death  of  the  life  terms  of  the  will,  the  executor  al- 
tenant.  (Gilbert  v.  Taylor,  148  N.  Y.  leged  upon  information  and  belief 
298.)  Whether  it  is  the  duty  of  an  that  petitioner  had  unlawfully  come' 
administrator  to  plead  the  Statute  of  into  possession  of  four  bonds  of  the 
Limitations  in  every  action  brought  value  of  $4,000,  formerly  belono-ino-  to 
against  him  to  recover  a  legacy,  as  it  decedent,  of  which  respondeiTt  was 
would  be  in  an  action  for  a  debt  of  entitled  to  possession  as  executor 
the  testator,  was  doubted  in  Pratt  v.  and  had  unlawfully  converted  the 
Roman  Catholic  Orphan  Asylum,  20  same,  and  refused  to  transfer  them 
App.  Div.  352;  46  N.  Y.  Supp.  1035;  or  to  pay  their  value,  and  that  an 
aff'd,  166  N.  Y.  593.  action  was  pending  between  the  par- 
ol In  Smith  v.  Remington  (42  Barb,  ties  "  for  the  recovery  of  said  bonds 
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of  an  assignee  of  a  legatee  can  be  entertained  at  all,  it  is  no  suffi- 
cient answer  to  it  to  deny  knowledge  whether  the  assignment  to 
the  petitioner  is  sufficient,  in  law,  to  transfer  the  legatee's  inter- 
est. An  answer  denying  the  incorporation  of  the  legatee  applying 
for  payment  of  its  legacy,  is  insufficient  to  oust  the  surrogate  of 
jurisdiction  where  the  validity  of  claim  is  not  put  in  question.^^ 
An  answer  that,  by  the  express  terms  of  the  will,  the  legacy  was 
to  be  paid  "  after  the  sale  of  "  certain  real  property,  and  that  the 
executors  had  not  yet  sold  the  property,  is  good.^®  When  payment 
of  a  legacy  is  left  to  the  discretion  of  the  executor,  although  he 
cannot  arbitrarily  postpone  delivery  to  the  legatee  indefinitely,^^ 
where  the  answer  puts  in  issue  a  question  of  the  construction  of 
the  will  affecting  the  petitioner's  rights,  the  proceeding  should  be 
dismissed.^*  Where  it  appeared,  notwithstanding  a  proviso  in  the 
will  that  the  legatee  should  have  no  portion  of  the  estate  until  he 
had  accounted  for  and  settled  the  account  charged  against  him 
on  the  testator's  books,  for  money  advanced,  etc.,  that  an  adjust- 
ment of  this  account  between  the  legatee  and  the  executor  had  been 
had  and  a  balance  was  found  due  to  the  legatee,  it  was  held  that 
while  this  adjustment  might  be  impeached  on  the  final  accounting 
of  the  executor,  it  removed  the  objection  to  an  advancement  to  the 
legatee  for  the  balance,  founded  upon  this  clause  of  the  will ;  and 
the  legatee  might  apply  for  a  decree  directing  the  payment  of  this 
balance.®" 

§  784.  Dismissing  the  proceeding  on  the  answer The  statute 

is  imperative  that  upon  the  presentation  of  these  facts  which  affect 
the  jurisdiction  of  the  court,  in  the  manner  therein  provided,  the 
surrogate  must  dismiss  the  proceeding.  When  the  right  of  the 
claimant  is  denied  by  the  representative,  the  surrogate  is  prohib- 

or     their     value."      Held,     that     the  revocation   of  letters   for   the   alleged 

answer  was  insufficient  as  a  defense,  misconduct  of  the  executors  in  refus- 

( Matter  of  Selling,  5  Dem.  225.)     See  ing  to  carry  out  the  terms  of  the  will. 

Cocks  V.  Haviland,  28   St.  Rep.  389;  (lb.)      But,  in  Matter  of  Travis    (85 

7  N.  Y.  Supp.  871.  Hun,    420;    32   N.   Y.    Supp.   887),   it 

55  Matter  of  Congregational  Church  was  said  that  where  the  will  effects 
of  Cutchogue,  37  St.  Kep.  179;  13  N.  an  equitable  conversion  of  the  realty 
Y.  Supp.  140.  Compare  Matter  of  and  the  executor  has  neglected  to 
Young  Men's  Christian  Assn.,  22  App.  sell  the  same,  the  surrogate  may  com- 
Div.  325;   47  N.  Y.  Supp.  854.  pel  payment  of  past-due   interest  ou 

56  Matter  of  Fischer,  N.  Y.  Law  J.,  a  legacy  to  a  minor. 

Jan.    30,    1892.      "The    surrogate    is        57  McKay  v.  McAdam,  80  Hun,  260 ; 

without  power  to  compel  a  sale  of  the  30  N.  Y.  Supp.  288. 

lot,    and    is,    therefore,   compelled   to        ^8  Matter  of  McClouth,  9  Misc.  385 ; 

deny  the  application.     The  remedy  of  30  N.  Y.  Supp.  274. 

petitioners  is  in  a  court  of  equity  to        ^^  Gilman  v.  Gilman,  63  N.  Y.  41. 

compel   a   sale    or   to    move    for    the 
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ited  from  hearing  and  deciding  the  issue  thus  formed,  and  the 
party  is  remitted  to  another  proceeding  or  tribunal  to  establish  or 
enforce  his  claim.^"  Where  the  identity  of  the  petitioner  with 
the  legatee  is  put  in  doubt  by  the  answer,  it  is  the  duty  of  the 
court  to  dismiss  the  proceeding.^-*-  An  answer,  setting  up  notice  of 
an  assignment  of  a  portion  of  the  legacy  by  the  petitioner,  greater 
than  the  amount  then  in  the  executor's  hands,  is  enough  to  create 
a  doubt,  and  requires  a  dismissal  of  the  proceeding. ^^  Where, 
pending  probate  proceedings,  one  of  the  next  of  kin,  who  was 
named  as  legatee  in  the  disputed  instrument,  applied  for  a  decree 
directing  the  payment  to  her  of  a  sum  of  money,  to  be  reckoned 
as  part  of  her  distributive  share,  or  of  her  legacy,  according  to  the 
event,  the  executor  filed  an  answer  setting  forth  that  the  applicant 
was  opposing  the  admission  to  probate  of  the  alleged  will,  which 
contained  a  clause  declaring  that,  in  case  any  legatee  should  con- 
test the  validity  of  the  instrument,  the  provision  in  his  favor 
should  cease,  and  fall  into  the  residue;  it  was  held  that  the  facts 
set  forth  showed  the  claim  to  be  "  doubtful,"  and  the  petition  was 
dismissed.®^  But  the  mere  pendency  of  a  proceeding  to.  revoke 
probate  at  the  instance  of  the  petitioner,  is  no  bar  to  the  granting 
of  his  application,  where  it  appears  that  if  the  will  were  set  aside, 
his  interest  in  the  estate  would  exceed  that  given  him  under  the 
will." 


60  Fiester  v.  Shepard,  92  N.  Y.  251.  «2  Matter  of  Phalen,  22  St.  Rep. 
It  was  held,  in  a  proceeding  under  the  908;  aflf'd,  6  N.  Y.  Supp.  252.  In 
Revised  Statutes  (Riggs  v.  Cragg,  89  Matter  of  Hammond  (92  Hun,  478; 
N.  Y.  479),  that  the  surrogate  had  36  N.  Y.  Supp.  1074),  the  proceeding 
jurisdiction  to  decree  payment  only  -was  dismissed  upon  an  allegation,  by 
■where  the  legacy  -was  undisputed.  An  the  executor,  that  the  legatee  had  re- 
application  by  residuary  legatees  for  leased  his  interest. 

the  payment  to  them  of  a  sum  in  ex-        63  Rank  v.  Camp,  3  Dem.  278.     As 

cess  of  the  balance  of  personalty  after  to   the   effect   of   such  a   clause   in   a 

payment  of  debts,  on  the  ground  that,  will   on  the  rights   of   the   contesting 

by  a  provision   of  the  will   directing  legatee,   see   Woodward  v.  James,    16 

the  sale  of  the  realty  and  distribution  Abb.  N.   C.   246;    Matter  of   Stewart, 

of  the   proceeds   among  others,  there  1  Connoly,  412;   Matter  of  Bratt,  10 

was  a  conversion  which  subjected  the  Misc.   491;    Matter    of   Beck,   6    App. 

realty    to    a    pro    rata    liability    for  Div.  211;   aff'd,  154  N.  Y.  750;   Scott 

debts,  should  be  dismissed  where  the  v.    Ives,    22    Misc.    749;     Matter    of 

answer    of    the   executor   denies    this  Barandon,  41  Misc.  380.     A  clause  in 

and  alleges  that  the  personalty  is  the  a  will,  that  "  should  any   legatee  be 

primary  fund.     (Matter  of  Mansfield,  dissatisfied     with     any     gift     herein 

7  Misc.  383;  28  N.  Y.  Supp.  394.)  made,    then,    in   that   case,    said    gift 

61  Matter    of    Hedding   Meth.    Epis  shall  be  wholly  withheld,"  is  void  for 
Church,  35  Hun,  315.    As  to  the  power  want  of  certainty.     (Matter  of  Jack- 
of    the   court,   on   the   accounting,   to  son,  20  N.  Y.   Supp.  380.) 
determine  the  validity  of  the  legacy,        64  Matter   of  Hughes,  41   Misc.   75; 
see   §§  968,  969,  post.  83  N.  Y.  Supp.  646. 
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§  785.  What  questions  will  be  determined. —  Possessing  only 
limited  powers,  the  surrogate  cannot  in  these  proceedings  deter- 
mine every  question  which  may  arise  between  the  executor  and  a 
legatee.  He  cannot,  for  example,  pass  upon  the  validity  of  a 
legatee's  alleged  debt  to  the  estate,  set  up  by  the  executor  in  reduc- 
tion of  the  legacy  f^^  nor  can  he  determine  Ihe  validity  of  a  release 
given  by  the  legatee  to  the  executor, ^'^  or  other  like  questions.  The 
power  of  a  Surrogate's  Court  to  determine  the  validity  of  a  legacy 
or  the  capacity  of  a  legatee  to  take,  is  a  necessary  incident  of  its 
power  to  order  the  payment  of  a  legacy.®''  Where  the  standing  of 
the  beneficiary  is  such  as  to  render  the  approval  of  any  provision 
for  him,  in  particular,  contrary  to  public  policy,  as  for  example, 
where  the  beneficiary  has  murdered  the  testator,  the  legacy  is 
void.®^ 

§  786.  Dismissal  on  the  merits. —  If  the  application  is  enter- 
tained on  the  petition  and  answer,  then  to  entitle  the  executor 
to  a  dismissal,  it  must  be  proved  "  to  the  satisfaction  of  the  sur- 
rogate "  that  there  is  no  "  money  or  other  personal  property  of 
the  estate,  applicable  to  the  payment  or  satisfaction  of  the  peti- 
tioner's claim,  and  which  may  be  so  applied,  without  injuriously 
affecting  the  rights  of  others  entitled  to  priority  or  equality  of 
payment  or  satisfaction."  ®®  A  mere  doubt,  raised  by  the  answer, 
as  to  whether  there  is  money  or  other  property  of  the  estate  appli- 
cable to  the  payment  of  the  legacy,  will  not  justify  a  dismissal 
of  the  proceeding.  Where  the  only  question  before  the  surrogate, 
on  the  merits,  is  whether  there  is  money  or  property  so  applicable, 

65  Matter   of    Colwell,    15    St.    Rep.  esRiggg  v.  Palmer,   115   N.  Y.   506. 

742;  Matter  of  Jones,  10  id.  176.     As  See  Matter  of  Fleming,  5  App.   Div. 

to  setting  oflf  debts  owing  the  estate  190;  39  N.  Y.  Supp.  156.    In  Pennsyl- 

by   legatees,    see    Matter    of   Warner,  vania,  a  devise  to  an  "  infidel  society  " 

39    Misc.    432;    79    N.    Y.    Supp.    363;  is   void   for   the   same   reason.      (Zeis- 

Matter    of   Downs,    39    Misc.    621;    80  weiss  v.  James,  63  Pa.   St.  465.) 

N.  Y.  Supp.  659;  Matter  of  Timerson,  69  Co.    Civ.    Proc,    §    2722     (former 

39    Misc.    675;    80  N.    Y.    Supp.   639;  §  2718,  subd.  2) ;  Matter  of  Macaulay, 

Matter    of   Boger,    41    Misc.    598;    85  94  N.  Y.  574.    In  Neaves  v.  Neaves  (2 

N.  Y.  Supp.  291;  also  §  748,  n.,  ante,  Dem.   230),  an   application  to  compel 

and  §  966,  post.  payment  of  a  legacy  "  to  A.  until  his 

68  Matter  of  Wagner,  119  N.  Y.  28;  youngest  child  shall  come  of  age,  the 

and  other  cases  cited,  ante,  §  692.  fund   then  to  be   divided  between   A. 

6T  See   §  253,  ante.     A  legatee  can-  and  his  said  children,"  was  dismissed, 

not,  on  an  order  for  the  executor  to  as   it   did   not   appear   how   many   of 

show   cause   why   she    should   not   be  them   were   in  being   when   the   peti- 

paid  her   legacy,  attack   a   decree,  to  tioner    attained   majority,    such    chi!- 

whieh  she  was  a   party,  settling  the  dreu   having   the    right   to   be   joined 

estate   and  deciding   objections   as  to  with  the  petitioner, 
charges  against  her  legacy.      (Matter 
of    Stevens,  40  Misc.   377;    82  N.   Y. 
Supp.  397.) 


§  787.  Administration  or  Estate,  Etc.  742 

and  such  application  can  be  made  without  affecting  the  rights  of 
others,  etc.,  an  accounting  should  be  ordered  to  determine  the 
question.™  But  where  it  appears  that  several  suits  are  pending 
against  the  estate,  to  pay  which,  if  they  are  successful,  there  are 
not  sufficient  assets  in  the  estate,  the  surrogate  will  not  direct  the 
executors  to  pay  the  legacies.^'  Where  the  application  is  made 
pending  an  action  in  another  court,  which  involves  the  validity  of 
the  legacy  in  question,  it  will  not  be  dismissed,  but  be  allowed  to 
stand  undetermined  until  the  decision  is  had  in  the  other  court.'^^ 

§  787.  When  payment  ordered  within  the  year. —  While  the  stat- 
ute gives  no  absolute  right  to  the  legatees  and  next  of  kin,  to  insist 
on  payment  of  what  is  coming  to  them  from  the  estate  until  the 
expiration  of  the  year,  the  representative  may,  though  at  his  peril, 
make  such  payments  to  legatees  and  next  of  kin,  in  advance,^^  and 
the  statute  expressly  authorizes  an  appeal  to  be  made,  at  any 
time,  to  the  discretion  of  the  surrogate,  -to  direct  a  j)ayment  or 
part  payment,  if  the  condition  of  the  assets  is  such  as  to  make  it 
safe  to  allow  so  doing.  Such  application  may  be  made  at  any  time 
after  letters  granted,  although  a  year  has  not  expired.  To  war- 
rant the  court  in  granting  such  an  application,  the  following  must 
appear,  in  addition  to  the  validity  of  the  claim,  to  wit: 

1.  That  there  is  money  or  other  personal  property  of  the  estate, 
applicable  to  the  payment  or  satisfaction  of  the  petitioner's  claim, 
and  which  may  be  so  applied,  without  injuriously  affecting  the 

70  Brown  v.  Phelps,  48  Huii,  219.  pealed  and  given  an  undertaking 
A  legacy  ought  not  to  be  ordered  paid  thereon, —  Held,  that  the  executors 
pending  the  executor's  accounting,  should  set  aside  and  retain  a  sum  suf- 
( Matter  of  Harris,  1  Civ.  Proc.  Rep.  ficient  to  protect  appellant's  interest, 
162.)  Compare  Matter  of  Ockers-  in  case  of  a  possible  reversal  on  ap- 
hausen,  32  St.  Rep.  709;  10  N.  Y.  peal,  and  then  carry  out  the  diree- 
Supp.  928.  But  where  an  executor  tions  of  the  decree  so  far  as  they  will 
fails  to  apply  for  an  accounting  for  not  be  affected  by  appellant's  success, 
six  years,  and,  when  compelled  to  do  (Matter  of  Kavanagh,  29  St.  Rep. 
so,  files  a  bill  for  construction  of  the  215;  9  N.  Y.  Supp.  443.)  Where  two 
will  for  the  obvious  purpose  of  se-  legacies  in  a  will  were  declared  in- 
curing  a  delay,  the  surrogate  may  valid  and  one  of  the  legatees  ap- 
properly  direct  payment  of  a  legacy,  pealed, —  Held,  that  it  should  appear 
(Matter  of  Scheideler,  75  Hun,  185;  that  the  time  for  the  other  legatee 
27  N.  y.  Supp.  7;  aff'd,  142  N.  Y.  to  appeal  had  expired  before  the  ex- 
668.)  ecutors    should   be    compelled   to    dis- 

71  Matter  of  Brewster,  1  Connoly,  tribute  the  amount  of  such  legacy,  or 
172;  19  St.  Rep.  698.  Compare  Mat-  else  there  should  be  sorrie  arrange- 
ter  of  O'Connor,  90  Hun,  284;  35  N.  ment  made  for  reimbursing  the  exec- 
Y.  Supp.  779;  aflf'd,  149  N.  Y.  573.  utors  in  case  it  should  be  finally  ad- 

72  Where  a  will  has  been  declared  judicated  that  the  fund  shoulcl  be 
invalid  and  a  decree  made  directing  dilTerently  disposed  of.  (Matter  of 
distribution  to  the   next  of   kin,  and  Armstrong,  32  St.  Rep."  441.) 

only   one    residuary    legatee    has    ap-        7:j  Matter  of  Austin,  19  St.  Rep.  211. 
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rights  of  others  entitled  to  priority  or  equality  of  payment  or  satis- 
faction. 

2.  That  the  amount  of  money,  and  the  value  of  the  other  prop- 
erty, in  the  hands  of  the  executor  or  administrator,  applicable  to 
the  payment  of  debts,  legacies,  and  expenses,  exceed,  by  at  least 
one-third,  the  amount  of  all  known  debts  and  claims  against  the 
estate,  of  all  legacies  which  are  entitled  to  priority  over  the  peti- 
tioner's claim,  and  of  all  legacies  or  distributive  shares  of  the 
same  class. 

3.  That  the  payment  or  satisfaction  of  the  legacy,  pecuniary 
provision,  or  distributive  share,  or  some  part  thereof,  is  necessary 
for  the  support  or  education  of  the  petitioner.'^* 

These  restrictions  on  the  power  of  the  surrogate  do  not  apply 
to  the  case  of  a  legacy  directed  by  the  will  to  be  paid  within  the 
year.  It  is,  consequently,  no  ground  for  dismissing  a  petition 
for  the  payment  of  such  a  legacy  that  it  does  not  allege  such  a 
state  of  facts  as  can  alone  justify  a  direction  to  pay  under  this 
section  of  the  Code.^'  But  where  there  is  no  such  testamentary 
direction,  all  three  requirements  as  to  the  state  of  facts  necessary 
to  give  the  court  jurisdiction  must  be  complied  with  —  that  is, 
satisfactory  proof  must  be  given,  for  instance,  that  there  is  a 
surplus  of  assets  by  at  least  one-third,  and  the  surrogate  must  so 
adjudge,  on  the  proof,  before  granting  the  order  for  an  advance 
payment.''®  Tie  cannot,  by  mere  force  of  the  language  of  the  Code, 
make  the  order  for  payment  as  a  matter  of  discretion  or  of  arbi- 
trary power.'^  His  discretion  is  a  judicial  discretion,  and  his 
decree  is,  therefore,  subject  to  review,  on  appeal.  The  fact  that 
the  representative  has  neglected  to  ascertain  the  debts  by  advertis- 
ing a  notice  to  creditors  to  present  their  claims  is  not  a  good 
ground  of  objection  to  the  petition,  provided  the  advertised  notice 
would  have  been  completed  if  he  had  published  it,  as  soon  as  he 
was  entitled  to  do  so,  after  grant  of  letters.''^ 

74  Co.    Civ.    Proc,    §    2723    (former  might  be   excluded   in   computing  the 

§    2719).      See    Hoyt    v.    Jackson,    1  amount    of   the   legacies.      (Loekwood 

Dem.  553.  v.   Loekwood,  3  Redf.   330.) 

T5  Matter  of  Selling,  5  Dem.  225.  T7  Matter  of  McGowan,  28  Hun,  246, 

TB  Barnes   v.   Barnes,    13   Hun,    233.  as     explained     and     distinguished    in 

The   language   of  the    former   statute  Matter  of  Hoyt,  31   id.   176. 

was,  "at  least  one-third'  more  of  as-  78 Matter  of  Cain,  42  St.  Rep.   145; 

sets  in  the  hands  of  the  executor  or  17   N.   Y.   Supp.   11;    aflf'g  a   decision 

administrator  than  necessary  to  pay  of    Surrogate's    Court    of    New    York 

all    the    debts,    legacies,    and    claims  county,  in  which  the  surrogate  said: 

against  the  estate  then  known."      (2  "  It  ia  frequently  urged  in  defense  to 

R.   S.   98,  §  83.)     Under  this,  it  was  applications  of  this  character  that  the 

held,     that     the     residuary     legacies  period    for    advertising    has    not    ex- 
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§  788.  Payment  pending  probate  controversy.—^  Before  the 
amendment  (1881)  of  section  2672,  authorizing  the  court  to  di- 
rect the  payment  of  a  legacy  or  distributive  share  hy  a  temporary 
administrator,  appointed  pending  a  contested  probate  proceeding, 
it  was  held  that  there  was  no  power  to  decree  the  payment  of  a 
legacy  or  distributive  share  pending  a  controversy  over  the  pro- 
bate, a«id  that  it  must  be  first  determined  whether  the  decedent 
died  testate  or  intestate.™  But  since  such  amendment,  the  pend- 
ency of  such  a  controversy  is  no  bar  to  the  proceeding;  nor  is  the 
pendency  of  a  proceeding  to  revoke  the  probate  of  the  will  already 
granted.  In  effect,  the  executor,  in  the  last  case,  is  a  temporary 
administrator,  and  he  is  free  to  do  substantially  the  same  acts 
which  such  an  administrator  may  do,  his  functions  beyond  those 
acts '  being  suspended,  unless  the  surrogate  expressly  authorizes 
them  to  be  used.****  But  this  statutory  provision  was  not  intended 
to  restrict  the  powers  of  the  surrogate,  in  respect  to  orders,  and, 
therefore,  a  surrogate  may  authorize  an  executor,  pending  a  pro- 
ceeding to  revoke  the  will,  to  do  any  act  or  make  any  payment,  the 
performance  or  making  of  which  the  surrogate  is  authorized  to 
direct,  by  other  sections  of  the  Code.^"^ 

§  789.  Petition  and  proof. —  The  petition  and  proof  should  show 
the  petitioner's  station  in  life,  his  age,  the  state  of  his  health,  the 
stage  of  his  education,  if  a  minor,  etc.  Where  the  petitioner  is 
entitled  to  receive,  under  the  will,  the  interest  only  of  a  specified 
sum,  which  is  bequeathed  in  trust  for  his  benefit,  with  remainder 

pired;  hut  it  is  obvious  that  it  would  492;    Riegelman    v.    McCoy,    1    Dem, 

be  fruitful  of  delay  in  the  settlement  8G. 

of  estates  if  a  personal  representative  so  Co.  Civ.  Proc,  §  2650;  Matter  of 
might  delay  advertising  and  then  in-  Hoyt,  31  Hun,  176.  It  is  no  objection 
terpose  his  own  neglect  successfully  that  the  petitioner  for  the  payment  of 
as  a  defense  to  the  payment  of  a  the  legacy  is  the  contestant  in  the 
legacy.  The  time  for  the  payment  of  pending  probate  proceedings,  if  he  is 
legacies  is  a  year  from  the  issuance  both  a  legatee  and  next  of  kin,  and 
of  letters,  and  the  law  for  years  has  thus  entitled,  in  any  event,  to  a  por- 
fixed  the  time  when  the  executor  tion  of  the  estate.  (Rank  v.  Camp,  3 
could  procure  leave  to  advertise,  so  Dem.  278.)  See  Matter  of  Hitchlev, 
that  he  was  amply  protected  in  their  21  Misc.  417;  Matter  of  Peaslee,  81 
payment  when  due.  Since'  the  1st  Hun,  597;  30  N.  Y.  Supp.  1028.  Pay- 
of  September,  1890,  when  the  law  ment  of  a  legacy  should  not  be  de- 
went  into  effect  permitting  advertise-  ferred,  where  there  are  sufficient  as- 
ment  for  claims  at  any  tinje  after  sets  to  pay  it,  because  the  proponent 
the  issuance  of  letters,  there  is  less  of  another  will  of  the  testatrix  in- 
reason  than  ever  for  an  executor  urg-  tends  to  appeal  from  a  decree  denyinij 
ing  as  a.  reason  for  delay  in  dlstribii-  its  probate.  (Matter  of  O'Connor,  90 
tion  the  possible  existence  of  debts."  Hun,  284;   35  N.  Y.  Supp.  779;  aff'd. 

79  La    Bau   v.    Vanderbilt,   3    Redf.  149   N.  Y.   573.) 

384;    Riegelman   v.   Riegelman,   4   id.  81  Matter  of  Hoyt,  supra. 
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over,  only  an  advance  of  such  interest  as  has  accrued  is  proper ;  a 
sum  to  be  paid  annually  cannot  be  ordered  as  an  advance,  but 
only  a  specific  amount  to  meet  present  needs. ^^  Whether  the 
advance  is  necessary  for  the  support  or  education  of  the  peti- 
tioner must  depend  upon  the  facts  of  each  case  as  it  arises.  The 
petitioner's  actual  income,  if  any,  from  other  sources,  should 
appear,  and  the  amount  thought  to  be  necessary  should  be  stated. 
If  the  papers  do  not  disclose  the  facts  vsrith  sufficient  fullness  to 
satisfy  the  court,  a  reference  may  be  ordered.  A  widow,  to  whom 
a  legacy  is  given  in  lieu  of  dower,  may  make  the  application  as 
well  as  any  other  legatee.  ^^ 

§  790.  Bond  on  granting  order —  It  is  a  condition  of  granting 
the  prayer  of  the  petition  that  a  bond  be  filed  in  the  office  of  the 
surrogate,  and  approved  by  him,  conditioned  as  prescribed  by  law 
with  respect  to  a  bond  which  an  executor  may  require  from  a 
legatee,  upon  payment  of  a  legacy,  before  the  expiration  of  the 
year,  pursuant  to  a  direction  to  that  effect,  contained  in  the  will.^* 
It  is  essential,  to  confer  jurisdiction,  that  the  bond  should  con- 
form to  the  terms  of  the  statute.  Where  the  condition  was  for 
the  refunding  of  the  money  "  if  necessary,"  instead  of  "  whenever 
required,"  for  the  payment  of  debts,  etc.,  the  order  was  held 
improperly  granted.*^ 

§  791.  Proceeding  against  testamentary  trustee. —  Besides  the 
remedy  for  the  recovery  of  debts  and  legacies,  as  against  the  per- 
sonal representative,  a  remedy  is  furnished,  by  which  a  person 
who  is  entitled,  under  a  will,  to  the  payment  of  money  or  the 
delivery  of  personal  property  by  a.  testamentary  trustee,  may 
petition' the  surrogate  for  the  payment  of  the  money  or  the  delivery 
of  the  property.^"     This  remedy  is  available  at  any  time  after  the 

82  Loekwood  v.  Lockwood,  3  Redf.  to  direct  the  sale  of  real  estate  for 
330;  Matter  of  Skaats,  N.  Y.  Law  J.,  the  purpose  of  paying  legacies.  (Mat- 
July  8,  1892;  Matter  of  Hitehler,  21  ter  of  O'Connor,  1  Law  Bui.  8.) 
Misc.  417.  But  in  Kerrigan  v.  Ker-  seCo.  Civ.  Proc,  §  2804.  No  dis- 
rigan  (2  Redf.  517),  the  payment  of  position  of  income  of  a  trust  can  be 
an  aimuity   was   ordered  in   advance,  made,  in  the  proceeding,  until  it  has 

83  Seymour  v.  Butler,  3  Redf.  193;  accumulated.  (Matter  of  Foster,  30 
Estate  of  Jones,  17   St.  Rep.  724.  Misc.  573;  63  N.  Y.  Supp.  1102.)     But 

84  Co.  Civ.  Proc,  §  2723  (former  the  mere  fact  that  the  trustee  has 
§  2719) ;  Matter  of  Austin,  19  St.  Rep.  allowed  the  income  to  accumulate 
211;  2  N.  Y.  Supp.  875.  For  the  form  does  not  necessarily  entitle  the  bene- 
of  the  condition,  see  Co.  Civ.  Proc,  ficiary  to  such  accumulation^.  (Mat- 
§  2721.  See  §  775,  ante;  Matter  of  ter  of  Raymond,  73  App.  Div.  11;  76 
Selling,   5  Dem.   225.  N.  Y.  Supp.  355.)     A  proceeding  can- 

85  Barnes  v.  Barnes,  13  Hun,  234.  not  be  instituted  under  this  section 
The  Surrogate's  Court  has  no  power  to   compel   a   trustee,  who  has   been 
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petitioner's  right  to  the  money  or  property  has  become  absolute, 
as  where  the  event,  upon  the  happening  of  which  a  legacy  was 
conditioned,  has  occurred.  A  citation  will  issue,  as  upon  the 
application  of  a  general  legatee,  and,  upon  its  return,  the  trustee 
may  file  an  answer,  setting  forth  facts  which  show  that  it  is 
doubtful  whether  the  petitioner's  claim  is  valid  and  legal,  or 
denying  its  validity  or  legality,  absolutely,  or  upon  information 
and  belief.  Where,  on  the  face  of  the  papers,  the  claim  appears 
to  be  doubtful,  the  petition  must  be  dismissed ;  otherwise  the  court 
may  hear  the  allegations  and  proofs  of  the  parties,  and  make  such 
a  decree  as  justice  requires.*^  The  powers  of  the  surrogate  are 
substantially  the  same  as  upon  an  application  for  the  payment  of 
a  general  legacy  by  an  executor.  On  this  proceeding,  however, 
the  court  may,  in  a  proper  case,  require  the  trustee,  where  he  is 
unable  to  deliver  the  specific  property,  to  pay  its  value  in  money  f^ 
and  where  it  appears,  upon  presenting  the  petition,  that  a  decree 
for  the  payment  or  delivery  might  affect  the  rights  of  other  per- 
sons, with  respect  to  the  estate  or  fund,  the  citation  must  also  be 
directed  to  such  persons,  and  if  it  afterward  appears,  upon  the 
hearing,  that  all  the  persons  whose  interests  may  be  affected  are 
not  parties,  they  must  be  brought  in  by  a  supplemental  citation, 
before  a  decree  in  favor  of  the  petitioner  can  be  made.*^ 

removed   from   office,   either  alone   or  equity.     (Husted  v.  Thomson,  158  N. 

in  conjunction  with  his   successor,  to  Y.  328.) 

paj'  to  petitioner  income  of  the  trust  W  Co.  Civ.  Proe.,  §  2805.  See  Mat- 
received  before  removal.  (Moorhouse  ter  of  Stevens,  20  Mise.  157;  45  N.  Y. 
V.  Hutchinson,  4  Dem.  362.)  A  pro-  Supp.  908;  Matter  of  Foster,  37  Misc. 
ceeding  under  this  section  and  one  581 ;  75  N.  Y.  Supp.  1067.  As  to  the 
for  the  judicial  settlement  of  the  effect  of  a  loss  by  defalcation  upon 
trustee's  accounts  under  sections '2807  the  beneficiary's  right  to  receive  in- 
and  2809,  are  separate  and  distinct  come  as  it  accrues,  see  Matter  of 
jiroceedings,  and  should  not  be  joined.  Chesterman,  75  App.  Div.  573;  78  N. 
(JIatter   of   Rogers,   2   Connoly,   639;  Y.  Supp.  345. 

16   N.    Y.    Supp.    197.)      Where    such  88  Co.   Civ.   Proc,    §    2805;    Peck   v. 

proceedings  are   so  joined  and  it  ap-  Sherwood,    5    Redf.    416;    Steinele    v. 

pears   that  the   petitioner   is  not  en-  Oechsler,  id.  312.     A  legatee  who  was 

titled  to  maintain  the  proceeding  for  to  receive  the  income,  interest,  profits, 

payment,    he    may    be    permitted    to  and  earnings  of  a  specified  sum,  given 

continue  as  for  an  accounting.     (lb.)  by  the   will  in  trust,  is  not  entitled 

An   action  at  law  by  one  of  several  to  the  advance  in  the  value  of  bonds 

beneficiaries    to    recover    for    himself  in  which  tlie  sum  was  invested,  and 

alone  from  a  trustee,  as  such,  a  share  which    were    thereafter    sold,    though 

of    a    trust    estate   belonging    to   all,  she    is    entitled   to   the   enhanced   in- 

cannot  be  maintained,  at  least  until  come     arising     from     such     advance, 

the    trust   has    been    closed    and    the  (Duclos  v.  Benner,  62  Hun,  428;  17  N. 

balance   ascertained.     If   the    trust   is  Y.   Supp.    168;   rev'd,  on  other  points, 

still  open,  the  accounts  of  the  trustee  130   N.   Y.  560.) 

Tmsettled,  and  the  amount  going  to  89  Co.  Civ.  Proc.,  §  2806.  The  see- 
the particular  beneficiary  unknown,  tion  relating  to  an  application  to 
resort    must    be   had   to   a    court    of  compel  an  executor  to  pay  a  legacy. 
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§  792.  Payment  and  investment  of  legacies  to  minors, —  At  com- 
mon law,  the  father,  as  guardian  by  nature  merely,  was  not  per- 
mitted to  receive  legacies  bequeathed  to  his  minor  children,  nor 
their  distributive  shares  in  the  surplus  of  an  intestate's  estate,®" — ■ 
a  rule  which  was  not  changed  by  Revised  Statutes.  By  the  Code 
of  Civil  Procedure,®''  it  is  provided  that  "  when  a  legacy  or  dis- 
tributive share  is  payable  to  an  infant,  the  decree  may,  in  the  dis- 
cretion of  the  Surrogate's  Court,  direct  it,  or  so  much  of  it  as 
may  be  necessary,  to  be  paid  to  his  general  guardian,®^  to  be 
applied  to  his  support  and  education;  or  when  it  does  not  exceed 
fifty  dollars,  the  decree  may  order  it  to  be  paid  to  his  father,  and 
if  his  father  be  dead,  then  to  his  mother,  for  the  use  and  benefit  of 
such  infant.  Said  court  may,  in  its  discretion,  by  its  decree, 
direct  any  legacy  or  distributive  share,  or  part  of  a  legacy  or  dis- 
tributive share,  not  paid  or  applied  as  aforesaid,  which  is  payable 
to  an  infant,  to  be  paid  to  the  general  guardian  of  such  infant, 
upon  his  executing  and  depositing  with  the  surrogate  in  his  office, 
a  bond  running  to  such  infant,  with  two  or  more  suificient  sureties, 
duly  acknowledged  and  approved  by  the  surrogate,  in  double  the 
amount  of  such  legacy  or  distributive  share,  conditioned  that  such 

and  section  2806  containing  a  similar  guardian  a  suitable  sum  out  of  the 
provision  in  reference  to  a  testa-  runts  and  profits,  to  be  applied  to 
mentary  trustee,  have  essentially  the  the  maintenance  and  education  of  the 
same  purpose.  They  establish  modes  infant.  (Matter  of  Fritts,  19  Misc. 
of  procedure  whereby  a  beneficiary  402;  44  N.  Y.  Supp.  344.)  See  Mat- 
under  a  will  may  obtain  prompt  re-  ter  of  Lehman,  2  App.  Div.  531;  37 
lief,  where  it  is  plain  that  the  rights  N.  Y.  Supp.  1086.  A  direction  to  ex- 
of  other  persons  cannot  be  thereby  ecutors  to  hold  property  in  trust  for 
prejudiced;  while,  on  the  other  hand,  the  testator's  minor  children,  "  ap- 
where  the  grant  of  such  relief  may  plying  from  each  share  so  much  as 
prove  prejudicial  to  others,  the  latter  may  be  necessary  for  the  support, 
are  required  to  be  allowed  an  oppor-  maintenance,  and'  education  of  each 
tunity  to  be  heard.  (Beekman  v.  of  my  children,"  does  not  give  the 
Vanderveer,  3  Dem.  221.)  A  direction  trustees  discretion  as  to  the  amount 
to  "  apply  to  the  use  of "  is  equiva-  to  be  allowed,  but  that  question  must 
lent  to  one  "to  pay  over."  (Stoples  be  judicially  determined  by  the  sur- 
v.  Hawes,  39  App.  DiV.  548.)  See  rogate.  (Matter  of  Goodwin,  122  App, 
Gasquet  v.  Pollock,  1  App.  Div.  512;  Div.  800.)  As  to  application  of  in- 
afl''d,   158   N.  Y.  734.  come,  directed  by  the  will  to  be  ac- 

90  See  Genet  v.  Tallmadge,  1  Johns,  cumulated,  to  the  use  of  a  destitute 
Oh.  3;  Eieck  v.  Fish,  1  Dem.  75;  minor,  see  Cons.  L.  1909,  c.  45,  §  17 
Whitlock  V.  'Whitlock,  id.  160;  Ker-  (L.  1897,  c.  417,  §  5),  and  Matter  of 
rigan  v.  Kerrigan,  2  Redf.  517.  Wagner,  81  App.  Div.   163;   80  N    Y. 

91  Co.  Civ.  Proc.,  §  2746.    'Where  an  Supp.  785. 

infant,  entitled  to  an  expectant  estate  92  The   mother  of  an   infant  is  not 

which    has    vested,    but   the    time    of  its   guardian   within   the   meaning   of 

possession  is  postponed  until  the  ma-  the  section,  and  is  not  authorized  to 

jority  of  such  infant,  is  destitute  of  receive    payment    of    the    distributive 

other  sufficient  means  of  support,  the  share  to  which  it  is  entitled  upon  the 

Surrogate's  Court  has  power  to  direct  accounting     of     its     father's     estate, 

the    trustee    to    pay    to    the    general  (Matter  of  Schuler,  46  Misc.  373.) 
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general  guardian  shall  faithfully  apply  such  legacy  or  distributive 
share,  and  render  a  true  and  just  account  of  the  application 
thereof,  in  all  respects,  to  any  court  having  cognizance  thereof, 
when  thereunto  required,  the  sureties  in  which  bond  shall  justify 
as  required  in  this  act,  unless  the  surrogate  shall  determine  that 
the  general  bond  given  by  the  guardian  is  ample  and  of  sufficient 
amount  to  cover  such  legacy  or  distributive  share.®^  Said  court 
may,  in  its  discretion,  from  time  to  time,  authorize  or  direct  such 
general  guardian  to  expend  such  part  of  such  legacy  or  distributive 
share,  in  the  support,  maintenance,  and  education  of  such  infaat, 
as  it  deems  necessary."* 

On  such  infant's  coming  twenty-one  years  of  age,  he  shall  be 
entitled  to  receive,  and  his  general  guardian  shall  pay  or  deliver 
to  him,  under  the  direction  of  the  Surrogate's  Court,  the  securities 
so  taken,  and  the  interest  or  other  moneys  that  may  have  been 
paid  to  or  received  by  such  general  guardian,  after  deducting 
therefrom  such  amounts  as  have  been  paid  or  expended  in  pur- 
suance of  the  orders  and  decrees  of  said  court,  so  made  as  afore- 
said, and  the  legal  commissions  of  such  guardian;  and  the  said 
general  guardian  shall  be  liable  to  account,  in  and  under  the  direc- 
tion of  the  Surrogate's  Court,  to  his  ward,  for  the  same ;  in  case 
of  the  death  of  said  infant,  before  coming  of  age,  the  said  securi- 
ties and  moneys,   after  making  the  deductions   aforesaid,   shall 

93  The  surrogate  may  order  a  legacy  guardian  for  past  maintenance.  (Mat- 
of  an  infant,  deposited  with  the  ter  of  Sherrer,  24  Misc.  351;  53  N.  Y. 
county  treasurer,  to  be  paid  to  a  Supp.  714.)  Where  executors  are 
guardian  subsequently  appointed;  but  given  a  fund,  the  income  of  which 
not  before  the  guardian's  bond  is  they  are  to  apply  to  the  maintenance 
shown  to  be  sufficient.  (Matter  of  of  an  infant  daughter,  and  proof  is 
Moody,  2  Dem.  624.)  But  an  ancillary  presented  of  lack  of  good  faith  on 
guardian,  who  is  also  the  general  the  part  of  the  executors  in  exercis- 
guardian  and  has  given  security  as  ing  their  discretion,  the  surrogate 
such,  cannot  be  required  to  give  an  may  direct  a  suitable  payment  out 
additional  bond  to  entitle  him  to  pos-  of  the  principal.  (Matter  of  Berry, 
session  of  the  ward's  property.  (Mat-  5  Dem.  458.)  See  §  793,  post.  Where 
ter  of  Himt,  24  Civ.  Proc.  Rep.  239 ;  the  direction  in  the  will  was  to  "  ap- 
34  N".  Y.  Supp.  1088.)  In  Matter  of  ply  the  net  income  of  each  child's 
Tucker  (28  Misc.  595;  59  N.  Y.  Supp.  share  to  the  support,  maintenance, 
1022),  it  was  said  not  to  be  improper  and  education  of  said  child  until  such 
for  the  trustees  to  make  payments  to  child  arrives  at  the  age  of  twenty- 
the  general  guardian,  being  the  mother  one  years," —  Held,  that  it  was  not 
of  the  cestui  que  trust,  instead  of  ap-  necessary  for  the  trustees  to  apply 
plying  the  money  themselves,  al-  all  of  the  net  income  every  year  to 
though  the  general  guardian  had  not  such  support,  but  that  they  were  to 
given  any  bond  under  Co.  Civ.  Proc,  exercise  a  reasonable  discretion  in 
§  2746,  which  has  no  bearing  on  the  view  of  the  age,  surroundings,  and 
application   of   income.  general     environment     of     the     child. 

94  See  Suesens  v.  Daiker,  117  App.  (Matter  of  McCormiek,  22  Misc.  309; 
Div.  668.  But  no  order  can  be  made  49  ]Si.  Y.  Supp.  1119;  aff'd,  40  App. 
directing   the    reimbursement    of    the  Div.   73.)' 
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go  to  his  executors  or  administrators,  to  be  applied  and  distributed 
according  to  law,  and  the  general  guardian  shall,  in  like  manner, 
be  liable  to  account  to  such  administrator  or  executor. 

"  If  there  be  no  general  guardian,  or  if  the  Surrogate's  Court 
do  not  order  or  decree  the  payment  or  disposition  of  the  legacy  or 
distributive  share  in  some  of  the  ways  above  described,  then  the 
legacy  or  distributive  share,  or  part  of  the  same  not  disposed  of 
as  aforesaid,  whether  the  same  consists  of  money  or  securities, 
shall,  by  the  order  or  decree  of  the  Surrogate's  Court,  be  paid 
and  delivered  to  and  deposited  in  said  court,  by  paying  and  deliv- 
ering the  same  to  and  depositing  it  with  the  county  treasurer 
of  the  county,  to  be  held,  managed,  invested,  collected,  reinvested, 
and  disposed  of  by  him,  as  prescribed  and  required  by  section 
two  thousand  five  hundred  and  thirty-seven  of  this  act.  The 
regulations  contained  in  the  general  rules  of  practice,  as  specified 
in  subdivision  eight  of  section  four  of  the  State  Finance  Law, 
and  the  provisions  of  title  three  of  chapter  eight  of  this  act  apply 
to  money,  legacies,  and  distributive  shares  paid  to,  and  securities 
deposited  with,  the  county  treasurer,  as  prescribed  in  this  section ; 
except  that  the  Surrogate's  'Court  exercises  with  respect  thereto, 
or  with  respect  to  a  security  in  which  any  of  the  money  has  been 
invested,  or  upon  which  it  has  been  loaned,  the  power  and  author- 
ity conferred  upon  the  Supreme  Court  by  section  seven  hundred 
and  forty-seven  of  this  act."  ®® 

§  793.  Applying  principal  of  fund — ^Where  a  will  lodges  in  the 
trustee  a  discretion  as  to  the  emergency  which  will  justify  the 
application  of  principal  to  the  support  of  minors,  or  as  to  the 
amount  so  to  be  applied,  the  court  will  never  interfere  in  its  exer- 
cise, unless  an  abuse  of  discretion  is  shown.^® 

95  Co.  Civ.  Proc,  §  2746.  The  sur-  filed  by  the  executor  denies  informa- 
rogate  has  no  power  to  direct  the  tion  as  to  many  of  the  matters  set 
investment  of  the  personal  property  forth  in  the  petition  which  might, 
of  an  infant  in  real  estate  so  as  to  under  ordinary  circumstances,  warrant 
aflfect  the  descent  thereof  upon  the  the  granting  of  an  application  for 
death  of  the  infant  during  minority,  support.  He  alleges  that  he  is  igno- 
( Matter  of  Bolton,  159  N.  Y.  129.)  rant  as  to  the  existence  of  the  emer- 

96  Banning  v.  Gunn,  4  Dem.  337;  gency  described  in  the  will.  The  es- 
Matter  of  Keinz,  88  Hun,  298;  34  N.  tate  now  amounts  to  $3,361.  The 
Y.  Supp.  339;  Matter  of  Dinkelspiel,  petitioner  wishes  the  matter  sum- 
N.  Y.  Surr.  Decis.,  1891,  p.  169;  Mat-  marily  disposed  of  and  desires  to 
ter  of  Kitson,  id.,  p.  178;  Matter  of  avoid  the  expense  of  a  reference.  I 
Ruge,  N.  Y.  Law  J.,  June  23,  1892.  am  unable  to  decide  upon  the  papers, 
In  the  last  case,  the  court  said:  and,  therefore,  direct  a  reference  to 
"There  is  no  allegation  or  suggestion  an  assistant,  who  will  take  the  tes- 
in  the  petition  that  there  has  been  timony  of  the  parties  and  report  the 
an  abuse  of  discretion.     The   answer  same." 
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TITLE  EIGHTH. 

THE    PAYMENT    OF   DISTEIBUTIVE    SHAKES. 

AETICLE  FIEST. 

THE   PAYMENT    OF    DISTEIBUTIVE    SHAEES. 

§  794.  Object  of  statute —  The  law  of  intestate  succession  and 
the  law  of  wills  are  both  civil  institutions,  established  from  con- 
siderations of  political  policy  and  general  expediency.  The  stat- 
utes which  regulate  intestate  succession  are  not  designed  or  in- 
tended as  favors  bestowed  upon  a  man's  widow,  children,  or  other 
kindred,  for  their  own  benefit;  but  like  all  other  laws  of  prop- 
erty, they  rest  upon  the  foundation  of  general  utility  and  the  com- 
mon advantage.  In  furtherance  of  this  subject,  and  to  prevent 
uncertainty  as  to  the  ownership  of  property  made  vacant  by  death, 
and  thus  avoid  strife  and  maintain  the  peace  and  harmony  of 
families,  the  law  arbitrarily  designates,  generically,  the  members 
of  the  present  owner's  family,  whether  naturally  or  artificially 
composed,  who  shall  be  invested  with  rights  of  ownership  on  his 
death.  The  law  which  prescribes  the  course  of  succession  of  real 
property  of  an  intestate  is  the  Statute  of  Descents,  so"  called,  and 
that  which  prescribes  the  succession  of  an  intestate's  personal  prop- 
erty is  known  as  the  Statute  of  Distributions. 

§  795.   What  law  governs  intestate  succession The  law  is  well 

settled  in  England  and  this  country  that  in  all  matters  which  con- 
cern the  succession  of  personalty,  the  law  of  the  decedent's  last 
domicile  is  to  control,  without  regard  to  the  location  of  the  as- 
sets f^  while  in  all  matters  which  concern  the  descent  and  heirship 

97  See  Cons.  L.  1909,  c.  18,  §  47  comity;  but  it  is  equally  obligatory, 
(formerly  Co.  Civ.  Proc,  §  2694).  I'll  as  a  rule  of  decision  in  the  courts,  as 
Parsons  v.  Lyman  (20  N.  Y.  103,  112),  a  legal  rule  of  purely  domestic  origin. 
Denio,  J.,  stated  the  doctrine  thus:  It  does  not  belong  to  the  judges  to 
"  It  is  an  established  doctrine,  not  recognize  or  deny  the  rights  which  in- 
only  of  international  law,  but  of  dividuala  may  claim  under  it,  at  their 
the  municipal  law  of  this  country,  pleasure  or  caprice,  but,  it  having  ob- 
that  personal  property  has  no  local-  tained  the  force  of  law  by  user  and 
ity.  It  is  subject  to  the  law  which  acquiescence,  it  belongs  only  to  the 
governs  the  person  of  the  owner,  as  political  government  of  the  State  to 
well  in  respect  to  the  disposition  of  change  it  whenever  a  change  becomes 
it  by  act  inter  vivos,  as  to  its  trans-  desirable.  But  the  right  which  an  in- 
mission  by  last  will  and  testament,  dividual  may  claim  to  personal  prop- 
and  by  succession  upon  the  owner  dy-  erty  in  one  country,  under  title  from 
ing  intestate.  The  principle,  no  doubt,  a  person  domiciled  in  another,  can 
has    its    foundation    in    international  only  be  asserted  by  the  legal  instni- 
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of  realty,  the  law  of  the  place  where  it  is  situated  is  absolute.'* 
Hence,  where  an  intestate,  last  domiciled  in  another  State,  left 
assets  in  this  State  upon  which  administration  was  granted  here, 
our  courts,  in  directing  the  distribution  of  such  assets,  will  be 
governed  by  the  laws  of  such  foreign  State  and  not  by  our  own 
laws.  So,  where  by  the  laws  of  the  domicile  of  the  intestate  (who 
was  an  illegitimate),  his  relations  on  his  mother's  side  were  not 
entitled  to  share  in  his  estate,  they  will  not  be  allowed  to  share  in 
the  distribution  of  the  surplus  made  here,  although,  by  our  law, 
they  would  be  so  entitled.®®      Contrariwise,  when  an  illegitimate 


mentalities  wMoh  the  Institutions  of 
the  country  where  the  claim  is  made 
have  provided.  The  foreign  law  fur- 
nishes the  rule  of  decision  as  to  the 
validity  of  the  title  to  the  thing 
claimed;  but  in  respect  to  the  legal 
assertion  of  that  title  it  has  no  extra- 
territorial force.  As  a  result  of  this 
doctrine  it  is  now  generally  held  every- 
where, and  it  is  well  settled  in  this 
State,  that  an  executor  or  adminis- 
trator appointed  in  another  State  has 
not,  as  such,  any  authority  beyond 
the  sovereignty  by  virtue  of  whose 
laws  he  was  appointed."  To  the  same 
effect,  Palmer  v.  Palmer,  71  Hun,  30; 
24  N.  Y.  Supp.  61.3;  rev'd,  on  other 
points,  150  N.  Y.  131;  Matter  of  De- 
voe,  66  App.  Div.  1;  72  N.  Y.  Supp. 
962;  aff'd,  171  N.  Y.  281;  Simonson  v. 
Waller,  9  App.  Div.  503;  41  N.  Y. 
Supp.  662;  Matter  of  Ruppaner,  15 
Misc.  654;  37  N.  Y.  Supp.  429;  aflf'd, 
9  App.  Div.  422;  New  York  Life,  etc., 
Co.  V.  Viele,  22  App.  Div.  80;  aff'd, 
161  N.  Y.  11;  Matter  of  Barandon,  41 
Misc.  380;  Matter  of  Kiernan,  38 
Misc.  394;  77  N.  Y.  Supp.  924;  Mat- 
ter of  Bushbey,  59  Misc.  317.  As  to 
distinction  between  "  residence  "  and 
"  domicile,"  see  Matter  of  Newcomb, 
192  N.  Y.  238. 

98  Cons.  L.  1909,  e.  18,  §  47;  White 
V.  Howard,  46  N.  Y.  144. 

99  In  Public  Adm'r  v.  Hughes  fl 
Bradf.  125),  the  intestate  was  illegiti- 
mate and  domiciled  in  England,  by 
whose  laws  there  was  an  absolute  ob- 
struction of  succession,  she  having  no 
lineal  descendants  and  no  lawful  an- 
cestors or  collateral  relatives.  Held, 
therefore,  that  her  brother,  having  no 
interest  in  the  estate,  was  not  entitled 
to  administer  on  her  estate,  and  let- 
ters were  accordingly  granted  to  the 
public  administrator  as  being  entitled 


to  the  custody  of  bona  vacantia.  In 
Graham  v.  Public  Adm'r  (4  Bradf. 
127),  the  intestate  having  died  here 
on  her  way  from  Scotland,  her  domi- 
cile of  origin,  to  Canada,  distribution 
of  her  estate  must  be  governed  by  the 
law  of  Scotland.  See  Cruger  v.  Phelps, 
21  Misc.  252.  See,  generally,  Sohullz 
V.  Pulver,  3  Paige,  182;  aff'd,  11 
Wend.  361;  Vroom  v.  Van  Home,  10 
Paige,  549;  Suarez  v.  The  Mayor,  2 
Sandf.  Cli.  173;  Holmes  v.  Remsen,  4 
Johns.  Ch.  460;  Matter  of  Braith- 
waite,  19  Abb.  N.  C.  113.  In  Burr  v. 
Sherwood  (3  Bradf.  85),  a  married 
woman,  domiciled  in  Connecticut,  hav- 
ing a  vested  right  in  the  residuary 
estate  of  her  grandfather,  after  cover- 
ture, received,  in  satisfaction  of  such 
portion,  bank  stock  in  this  State,  and 
her  husband  drew  the  dividend  but 
never  reduced  the  stock  to  possession, 
nor  administered  on  her  estate,  though 
he  survived  her.  Held,  that,  as  by  the 
law  of  Connecticut  the  property 
vested  in  the  husband  at  the  time  of 
the  transfer,  his  administrator  (ap- 
pointed here)  was  entitled  to  the  pro- 
ceeds for  distribution  among  his  next 
of  kin,  according  to  the  laws  of  Con- 
necticut. Whether  a  deceased  person 
died  intestate  is  to  be  determined  by 
the  law  of  the  last  domicile  of  the  de- 
ceased. (Moultrie  v.  Hunt,  23  N.  Y. 
394.)  So  also  as  to  the  validity  of 
the  execution  of  a  will  (Dupuy  v. 
Wurtz,  53  N.  Y.  556;  see  §  179,  ante), 
and  the  validity  of  a  bequest  to  a  for- 
eign corporation.  (Chamberlain  v. 
Chamberlain,  43  N.  Y.  424;  Matter  of 
Huss,  126  id.  537;  37  St.  Rep.  789; 
Hope  V.  Brewer,  136  N.  Y.  126.)  See 
Cons.  L.  1909,  o.  IS,  §  47.  The  rights 
of  a  wife  as  creditor  of  her  husband' 
under  the  law  of  France,  where  the 
marriage     was     contracted,     continue 
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child  has,  by  the  subsequent  marriage  of  its  parents,  become  legiti- 
mate by  virtue  of  the  laws  of  the  State  or  country  where  such 
marriage  was  celebrated,'  or  where  the  parents  were  domiciled  at 
the  time,^  it  is  legitimate  everywhere.  Hence,  also,  where  the 
widow  of  a  person  dying  domiciled  in  Maryland  is,  by  its  law, 
entitled  to  a  certain  share  in  his  personal  estate  where  he  leaves  a 
will  in  which  she  is  unprovided  for,  she  is  entitled  to  such  share 
in  his  personal  property  situated  in  this  State,  notwithstanding 
a  will  executed  by  him  when  a  resident  of  this  State,  and  ad- 
mitted to  probate  here,  by  which  he  disposes  of  his  entire  estate 
to  others.* 

Where  the  whole  surplus  of  a  nonresident's  estate  is  brought 
within  the  jurisdiction  of  a  surrogate  here,  he  will  not  decline  to 
distribute  it,  according  to  the  law  of  the  intestate's  domicile ;  yet 
it  is  evident  that  the  statute  does  not  contemplate  the  distribution 
of  a  part  or  portion  of  an  estate,  where  the  residue  is  subject  to 
the  control  of  the  tribunal  of  a  foreign  domicile,  and,  in  such  a 
case,  the  court  here,  after  satisfying  domestic  creditors,  will 
transmit  the  surplus  to  the  foreign  jurisdiction  for  distribution.* 
Nevertheless,  where  there  are  two  administrators  of  an  estate,  one 
in  the  place  of  domicile  and  the  other  in  a  foreign  jurisdiction, 
the  question  whether  the  courts  of  the  latter  will  decree  distribu- 
tion of  the  assets,  or  remit  them  to  the  jurisdiction  of  the  domicile, 
is  a  question,  not  of  jurisdiction,  but  of  judicial  discretion,  de- 
pending upon  the  circumstances  of  the  particular  case.® 

and  attach  to  the  property  of  the  hus-  4  Parsons  v.  Lyman,  20  N.  Y.  103. 
band,  where  he  abandons  her  and  dies  See  Hardenberg  v.  Manning,  4  Dem. 
domiciled  abroad.  Accordingly,  where  437.  Compare  Simonson  v.  Waller,  9 
the  husband  had  appropriated  the  pro-  App.  Div.  503.  By  Co.  Civ.  Proc, 
ceeds  of  real  estate  inherited  by  the  §  270O,  it  is  provided  that  the  person 
wife  during  coverture,  it  was  held  to  whom  ancillary  letters  are  issued 
that  as  by  the  French  law  she  was  must,  unless  otherwise  directed  by  an 
entitled  to  priority  out  of  his  estate  order  of  the  surrogate  or  by  the  judg- 
as  against  legatees,  she  should  be  ment  or  order  of  a  court  of  record, 
given  such  priority  here,  notwith-  transmit  the  money  and  other,  per- 
standing  that  the  property  bequeathed  sonal  property  of  the  decedent,  re- 
had  all  been  acquired  by  the  husband  ccived  by  him  after  the  letters  are 
in  this  State  subsequent  to  his  deser-  issued,  or  then  in  his  hands  in  an- 
tion  of  his  wife.  (Bonati  v.  Welsch,  other  capacity,  to  the  State,  or 
24  N.  Y.  157.)  country,    where    the   principal   letters 

1  Miller  v.  Miller,  91  N.  Y.  315;  were  granted,  to  be  disposed  of  pur- 
Bates  V.  Virolet,  33  App.  Div.  436;  53  suant  to  the  laws  thereof.  Money,  or 
N.  Y.  Supp.  893.  other  property  so  transmitted  by  him, 

2  Stack  V.  Stack,  6  Dem.  280;  s.  c.  at  any  time  before  he  is  so  directed 
as  Estate  of  Stack,  10  St.  Rep.  690;  to  retain  it,  must  be  allowed  to  him 
Bates   V.  Virolet,  supra.  upon  an  accounting.     See  ante,  §  317. 

3  Matter  of  Braithwaite,  19  Abb.  5  Matter  of  Hughes,  95  N.  Y.  55; 
N.  C.  113.  Despard  v.  Churchill,  53  id.  192. 
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SUBDIVISION  1. 


the  statute  of  descents. 


§  796.  Order  of  descent."— «  §  81.^  The  real  property"  of  a  per- 
son who  dies  without  devising  the  same,  shall  descend: 

"1.  To  his  lineal  descendants ; 

"2.  To  his  father; 

"  3.  To  his  mother ;  and 

"4.  To  his  collateral  relatives. 
"  as  prescribed  in  the  following  sections  of  this  article." 

§  797.  lineal  descendants  in  equal  degrees. — "  §  82.  If  the  intes- 
tate leave  descendants  in  the  direct  line  of  the  lineal  descent,  all 
of  equal  degree  of  consanguinity  to  him,  the  inheritance  shall 
descend  to  them  in  equal  parts,  however  remote  from  him  the 
common  degree  of  consanguinity  may  be." 

§  798.    Lineal  descendants  of  unequal  degree. — "  §  83.    If  any 

of  the  descendants  of  such  intestate  be  living,  and  any  be  dead. 


0  The  present  rule  of  descent  in 
this  State  was  first  prescribed  by  stat- 
Tite  passed  February  23,  1786,  which 
was  afterward  adopted  by  the  Revised 
Statutes  in  1830.  (1  R.  S.  750.)  In 
1896  the  provisions  of  the  statute  were 
incorporated  into  the  Real  Property 
Law  (L.  1896,  c.  547)  without  sub- 
stantial alteration,  and  now  form 
part  of  the  Decedent's  Estate  Law  of 
1909,  as  Cons.  L.  1909,  c.  18  §§  80, 
ct  seq.  Wliile  the  general  rule  is  that 
the  law  of  descent  which  is  in  force  at 
the  decedent's  death  shall  govern;  yet, 
where  a  trust  is  created  for  the  life 
of  a  person  with  remainder  to  his 
heirs-at-law,  the  remainder  will  pass 
to  those  persons  who  answer  that  de- 
scription at  the  death  of  the  life  ten- 
ant, and  not  to  such  as  were  his  heirs 
at  the  time  the  instrument  creating 
the  trust  went  into  effect.  (Gilliam 
V.  Guaranty  Trust  Co.,  186  N.  Y.  127.) 
See  §  269,  n.  57,  ante. 

T  The  .section  numbers  refer  to  the 
sections  of  the  Decedent's  Estate  Law. 
(Cons.  L.  1909,  c.  18.) 

8  The  term  "  real  property,"  as 
used  in  the  statute,  is  declared,  by 
section  80,  to  include  every  estate, 
interest,  and  right,  legal  and  equi- 
table, in  lands,  tenements,  and  heredit- 
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aments,  except  such  as  are  determined 
or  extinguished  by  the  death  of  an 
intestate  seized  or  possessed  thereof, 
or  in  any  manner  entitled  thereto; 
leases  for  years,  estates  for  the  life 
of  another  person,  and  real  property 
held  in  trust,  not  devised  by  the  bene- 
ficiary. The  term  "  inheritance  "  is  to 
be  understood  to  mean  real  property, 
as  above  defined,  descended  according 
to  the  provisions  of  the  statute.  Thus, 
where  a  testator  devised  lands  with 
certain  limitations,  by  which,  accord- 
ing to  the  construction  put  upon  the 
devise,  M.  had  an  equitable  life  estate 
and  his  son  a  remainder  in  fee,  it  was 
held,  that,  upon  the  death  of  the  son 
withovit  lineal  descendants,  this  re- 
mainder in  fee  passed  to  M'.,  his 
father,  under  the  Statute  of  Descents. 
(Vanderheyden  v.  Crandall,  2  Dem. 
9.)  Where  land  is  sold  in  a  partition 
suit,  and  the  money  paid  into  court, 
or  otherwise  disposed  of,  until  the  per- 
sons entitled  to  such  money  come  of 
age,  and  they  die  before  majority, 
the  money  is  divided  as  if  it  were 
real  estate.  (Valentine  v.  Wetherill, 
3]  Barb.  655.)  And  money  invested 
in  land  for  the  use  of  the  Intestate 
follows  the  same  rule.  (Champlin  v. 
Baldwin,  1  Paige,  5'63.) 
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the  inheritance  shall  descend  to  the  living,  and  the  descendants  of 
the  dead;  so  that  each  living  descendant  shall  inherit  such  share 
as  would  have  descended  to  him,  had  all  the  descendants  in  the 
same  degree  of  consanguinity,  who  shall  have  died  leaving  issue, 
been  living;  and  so  that  issue  of  the  descendants,  who  shall  have 
died,  shall  respectively  take  the  shares  which  their  ancestors  would 
have  received." 

§  799.    When  father  to  inherit "  §  84,    If  the  intestate  die 

without  lawful  descendants,  and  leave  a  father,  the  inheritance 
shall  go  to  such  father,  unless  the  inheritance  came  to  the  in- 
testate on  the  part  of  his  mother,®  and  she  be  living;"  if  she  be 
dead,  the  inheritance  descending  on  her  part  shall  go  to  the  father 
for  life  and  the  reversion  to  the  brothers  and  sisters  of  the  in- 
testate and  their  descendants,  according  to  the  law  of  inheritance 
by  collateral  relatives  hereinafter  provided;  if  there  be  no  such 
brothers  or  sisters  or  their  descendants  living,  such  inheritance 
shall  descend  to  the  father  in  fee." 

§  800.    When  mother  to  inherit  for  life,   and  when  in  fee. — 

"  §  85.  If  the  intestate  die  without  descendants  and  leave  no 
fiither,  or  leave  a  father  not  entitled  to  take  the  inheritance  under 
the  last  section,  and  leave  a  mother,  and  a  brother  or  sister,  or  the 
descendant  of  a  brother  or  sister,  the  inheritance  shall  descend  to 
the  mother  for  life,  and  the  reversion  to  such  brothers  and  sisters 
of  the  intestate  as  may  be  living,^'  and  the  descendants  of  such  as 
may  be  dead,  according  to  the  same  law  of  inheritance  hereinafter 


9 "  The  expressions,  '  where  the  In-  chased  does  not  to  the  extent  of  Uie 

heritance  shall  have  come  to  the  in-  amount  of  the  mortgage,  on  that  ae- 

teatate  on  the  part  of  the  father,'  or  count,  go  to  those  of  the  blood  of  the 

'  mother,'  as  the  case  may  be,  include  mother    exclusively,   but    descends    jn 

eiery  case  where  the  inheritance  shall  equal    shares    to    the    descendants    of 

have  come  to  the  intestate  by  devise,  the  brothers  and  sisters  of  the  father 

gift,  or  descent  from  the  parent  re-  and   the   mother.      (Adams  v.  Ander- 

ferred  to,  or  from  any  relative  of  the  son,  23  Misc.  706;  53  N.  Y.  Supp.  141.) 

blood     of     such     parent."        (§     80.)  lo  When   a   person   is    described    as 

Where  one  who  inherited  real  estate  living,  it  means  living  at  the  time  of 

from    his    father    conveyed    it    for    a  the  death  of  the  intestate  from  whom 

valuable   consideration  to  his   mother  the    descent    came;    when    he    is    de- 

by   whom   it   was   devised    to   him, —  scribed  as  having  died',  it  means  that 

Held,   that  under  the  Statute  of  De-  he  died  before  such  intestate.     (§  80.) 

scents  the  property  must  be  deemed  n  Tucker  v.  Tucker,  122  App.  Div. 

to   have  come  to  him  upon   the  part  308 ;  Berger  v.  Waldbaum,  46  Misc.  4 ; 

of  his  mother  and  to  descend  to  those  93  N.  Y.   Supp.  352.     Such  reversion 

of  her  blood.    But  where  he  had  pur-  vests  in  the  brothers  and  sisters  liv- 

chased  real  estate,  part  of  the  price  ing    at    the    time    of    the    intestate's 

of  which  was   procured   by   mortgage  death,   and   is  not   suspended  by   the 

on    real    estate   which    came    to    him  outstanding   life    estate.      (Barber   v. 

from  his   mother,   the   property   pur-  Brundage,  169  N.  Y.  368.) 
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provided.  If  the  intestate  in  such  case  leave  no  brother  or  sister, 
or  descendant  thereof,  the  inheritance  shall  descend  to  the  mother 
in  fee."  "^ 

§  801.  Collateral  relatives. — "  §•  86.  If  there  be  no  father  or 
mother,  capable  of  inheriting  the  estate,  it  shall  descend,  in  the 
cases  hereinafter  specified,  to  the  collateral  relatives  of  the  intes- 
tate ;  and  if  there  be  several  such  relatives,  all  of  equal  degree  of 
consanguinity  to  the  intestate,  the  inheritance  shall  descend  to 
them  in  equal  parts,  hovyever  remote  from  him  the  common  degree 
of  consanguinity  may  be." 

§  802.  Brothers  and  sisters,  and  their  descendants.—"  §  87.  If 
all  the  brothers  and  sisters  of  the  intestate  be  living,  the  inherit- 
ance shall  descend  to  them;  if  any  of  them  be  living,  and  any  be 
dead,  to  the  brothers  and  sisters  living,  and  the  descendants,  in 
whatever  degree,  of  those  dead ;  so  that  each  living  brother  or 
sister,  shall  inherit  such  share  as  vsrould  have  descended  to  him 
or  her,  if  all  the  brothers  and  sisters  of  the  intestate,  who  shall 
have  died  leaving  issue,  had  been  living;  and  so  that  such  de- 
scendants, in  whatever  degree,  shall  collectively  inherit  the  share, 
which  their  parent  would  have  received,  if  living  ;^^  and  the  same 

12  Construing  this  Bection  in  connec-  resentation  was  allowed  among  coi- 
tion with  section  15  (now  section  laterals  beyond  brothers'  and  sisters' 
90),  "the  true  interpretation  is  that  children.  By  the  Revised  Statutes, 
the  terms  "  brother "  and  "  sister,"  as  however,  the  principle  of  representa- 
employed  here,  embrace  only  brothers  tion  was  changed,  so  as  to  extend  to 
and  sisters  of  the  whole  blood,  and  all  lineal  descendants  of  a  brother  or 
such  brothers  and  sisters  of  the  half  sister,  however  remote.  (Hannan  v. 
blood  as  are,  under  section  15,  ea-  Osborne,  4  Paige,  340.)  Before  the 
titled  to  inherit,  and  that  a  half  Revised  Statutes,  all  lineal  descend- 
Ijrother  or  sister  excluded  from  taking  ants,  of  equal  degrees  of  consanguin- 
by  section  15  should  not  be  deemed  a  ity,  took  equally,  however  remote  they 
brother  or  sister  of  the  intestate,  all  might  be  from  the  intestate;  and 
within  the  meaning  of  section  6  (now  if  any  of  that  class  had  died,  leaving 
section  85),  the  distinction  between  issue,  such  issue  took  by  representa- 
the  whole  blood  and  the  half  blood  tion.  But,  in  regard  to  collaterals, 
being  retained  as  to  the  excluded  tbey  took  by  representation,  although 
class."  (Per  Rapallo,  J.  Wheeler  v.  they  all  stood  in  equal  degree.  By  1 
Clutterbuck,  52  N.  Y.  67.)  The  sec-  R  S.  752,  §§  8,  9,  10,  lineals  and  coi- 
tion refers  only  to  the  ease  of  rela-  laterals  were  placed  on  the  same 
tives  inheriting  from  the  same  ances-  footing,  and  both  took  as  did  lineals. 
tor,  or  from  each  other,  and  recog-  (Pond  v.  Bergh,  10  Paige,  140.)  The 
nizes  the  distinction  between  relatives  rule  among  both  lineals  and  collater- 
of  the  full  blood  and  of  the  half  blood,  als  was  that  if  all  the  heirs  are  in 
(Wood  V.  Mitoham,  92  N.  Y.  375,  the  same  degree  of  consanguinity  to 
379.)  The  statute  does  not  interfere  the  intestate,  they  took  equally,  how- 
with  the  right  of  a  remainderman  to  ever  remote  they  might  be  from  him; 
dispose  of  his  vested  remainder,  but  if  some  of  the  class  of  relatives 
(Embury  v.  Sheldon,  68  N.  Y.  227.)  nearest  to  the  decedent  were  dead  and 

13  Under  the  Statute  of  Descents  of  left  issue,  the  survivors  of  the  class 
1786   (1  R.  L.  of  1813,  p.  52),  no  rep-  took    equally    among   themselves,    and 


.§  803. 
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rule  shall  prevail,  as  to  all  direct  lineal  descendants  of  every 
brother  and  sister  of  the  intestate,  whenever  such  descendants  are 
of  unequal  degrees." 

§  803.  Brothers  and  sisters  of  father  and  mother  and  their  de- 
scendants and  grandparents. — "  §  88.  If  there  be  no  heir  entitled 
to  take  under  either  of  the  preceding  sections,  the  inheritance,  if 
it  shall  have  come  to  the  intestate  on  the  part  of  his  father,  shall 
descend : 

"1.  To  the  brothers  and  sisters  of  the  father  of  the  intestate 
in  equal  shares,  if  all  be  living ; 


the  representatives  of  tliose  who  were 
dead  took  the  share  which  their  an- 
cestors of  that  class  would  be  entitled 
to,  if  living.  (lb.)  Where  the  in- 
heritance descends  to  or  through 
1  rothers  and  sisters,  or  both,  the  pri- 
mary division  is  to  be  made  between 
the  neare.st  surviving  relative  and  the 
descendants  of  those  of  the  same  de- 
gree who  may  have  died,  so  that  the 
descendants  of  such  shall  collectively 
take  the  share  which  would  have 
fallen  to  their  ancestor  had  he  or  she 
been  living.  This  is  the  construction 
to  be  put  on  1  E.  S.  751,  §§  7,  8,  9, 
taken  together.  (Hyatt  v.  Pugsley, 
23  Barb.  285,  300.)  In  that  case,  the 
intestate's  nearest  surviving  relatives 
were  his  first  cousins,  and  if  all  of 
them  had  survived  him  they  would 
have  inherited  equal  parts  of  what  de- 
scended to  them  respectively.  But  as 
several  of  them  had  previously  died, 
the  question  arose  whether  the  oousiiis 
must  not  be  assumed  as  the  stock,  and 
the  inheritance  be  divided  into  as 
many  equal  shares  as  there  were  first 
cousins  living,  or  who  had  died  leav- 
ing descendants.  Held,  that  such  was 
the  division  required  by  the  statute. 
In  Kelly  v.  Kelly  (5  Lans.  443),  one  of 
testator's  children,  to  whom  a  fee  was 
devised,  survived  the  testator  and  died 
intestate.  Held,  that  a  daughter  of 
the  testator's  deceased  brother,  and  the 
two  sons  of  another  deceased  brother, 
took,  each  of  them,  as  heirs- at-law  of 
the  intestate,  an  equal  one-third  share 
of  the  estate  —  that  is,  the  niece  and 
nephews  took  per  capita,  and  not  per 
stirpes.  In  all  eases  of  a  newly-pur- 
chased inheritance,  which  can  arise 
under  this  section,  all  brothers  and 
sisters,  and  their  descendants  of  the 


half  blood,  are  to  take  as  relatives  of 
the  whole  blood.  The  common-law 
rule,  which  gives  a  preference  to  the 
blood  of  the  father  in  the  descent  of 
a  newly-purchased  inheritance,  applies 
only  where  there  are  relatives  on  the 
side  of  both  father  and  mother  —  not 
where  the  descent  is  to  brothers  and 
sisters  and  their  descendants.  In  re- 
spect to  brothers  and  sisters  of  the 
father  and  mother  of  the  half  blood, 
and  their  descendants,  the  common- 
law  rule  was  abolished  by  section  13. 
(Brown  v.  Burlingham,  5  Sandf.  418.) 
Not  only  do  the  class  of  nearest  rela- 
tives of  the  decedent  take  equally 
where  they  are  his  only  heirs-at-law, 
but  all  the  original  members  of  that 
class  take  equally  by  themselves,  or 
by  their  representatives,  where  some 
of  them  have  died  leaving  issue,  in  the 
same  manner  as  if  they  had  survived 
the  person  last  seized  and  had  then 
died  intestate.  And  if  all  the  original 
class  of  those  who  would  have  been 
his  heirs  die  before  the  testator,  there 
is  no  representation  of  any  in  that 
class,  but  the  next  class  become  his 
heirs,  and  take  with  the  representa- 
tives of  any  deceased  in  that  class. 
Hence,  where  the  only  heirs  are  a  son 
of  a  deceased  sister  of  the  intestate, 
and  four  sons  and  a  granddaughter  of 
a  deceased  brother  of  the  intestate, 
the  first  named  is  not  entitled  to  one- 
half  the  lands  of  the  intestate  as  the 
representative  of  the  deceased  sister, 
and  the  sons  and  granddaughter  of  the 
deceased  brother  to  the  remaining  one- 
half,  but  each  is  entitled  to  an  equal 
share,  i.  e.,  one-sixth  of  the  inherit- 
ance. (Adams  v.  Smith,  20  Abb.  N 
C.  60.) 
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"2.  If  any  be  living,  and  any  shall  have  died,  leaving  issue, 
to  such  brothers  and  sisters  as  shall  be  living,  and  to  the  descend- 
ants of  such  as  shall  have  died; 

"3.  If  all  such  brothers  and  sisters  shall  have  died,  to  their 
descendants. 

"  4.  If  there  be  no  such  brothers  or  sisters  of  such  father,  nor 
any  descendants  of  such  brothers  or  sisters,  to  the  brothers  and 
sisters  of  the  mother  of  the  intestate,  and  to  the  descendants  of 
such  as  shall  have  died,  or,  if  all  have  died,  to  their  descendants.^* 
But  if  the  inheritance  shall  have  come  to  the  intestate  on  the  part 
of  his  mother,  it  shall  descend  to  her  brothers  and  sisters  and  their 
descendants;  and  if  there  be  none,  to  the  brothers  and  sisters  of 
the  father  and  their  descendants,  in  the  manner  aforesaid.-*^^  If 
the  inheritance  has  not  come  to  the  intestate,  on  the  part  of  either 
father  or  mother,  it  shall  descend  to  the  brothers  and  sisters  both 
of  the  father  and  mother  of  the  intestate,  and  their  descendants, 
in  the  same  manner.  In  all  cases  mentioned  in  this  section  the 
inheritance  shall  descend  to  the  brothers  and  sisters  of  the  intes- 
tate's father  or  mother,  as  the  case  may  be,  or  to  their  descend- 
ants, in  like  manner  as  if  they  had  been  the  brothers  and  sisters 
of  the  intestate. 

"  5.  If  there  be  no  such  brothers  or  sisters  of  such  father 
or  mother,  nor  any  descendants  of  such  brothers  or  sisters, 
the  inheritance,  if  it  shall  have  come  to  the  intestate  on  the 
part  of  his  father,  shall  descend  to  his  father's  parents,  then  living, 
in  equal  parts,  and  if  they  be  dead,  then  to  his  mother's  parents, 
then  living,  in  equal  parts ;  but  if  the  inheritance  shall  have  come 
to  the  intestate  on  the  part  of  his  mother,  it  shall  descend  to  his 
mother's  parents,  then  living,  in  equal  parts,  and  if  they  be  dead, 
to  his  father's  parents,  then  living,  in  equal  parts.  If  the  inherit- 
ance has  not  come  to  the  intestate,  on  the  part  of  either  father  or 
mother,  it  shall  descend  to  his  living  grandparents  in  equal  parts." 

1*  Matter    of    McMillan,    126    App.  only,   and  when,   eonsequentlv,   those 

Div.  155;  aff'd,  193  N.  Y.  651.  only   could    be  entitled  to   take   who 

15  The    Revised    Statutes    aholished  were  able  to  trace  their  descent  from  a 

the  rule  of  the  common  law  which  de-  common   ancestor.     It   did  not  apply 

clared  that,   when  the   intestate   was  as     between     brothers     and     sisters, 

the  first  purchaser  of  the  inheritance,  Thus,  where   A.,   the   first   purchaser, 

relatives    on   the    side    of   the    father  died  intestate,  leaving  B.,  a  niece,  and 

should  be  entitled  to  take  so  as  to  ex-  C.  and  D.,  her  brother  and  sister  by 

elude  those  on  the  side  of  the  mother,  the  half  blood, —  Held,  that  B.,  C.  and 

until    the    blood    of    the    father    was  T).  each  took  one-third  of  the  estate, 

wholly    exhausted.      (Brown   v.    Bur-  (lb.)     As  to  the  meaning  of  the  ex- 

lingham,  5  Sandf.  418.)     This  rule,  at  pressions     "where    the     estate     shall 

any   rate,  was   only   applicable   when  have  come  to  the  intestate  on  the  part 

the   descent,   from   the  want   of   near  of  his  father,"  or  "  mother,"  see  §  799, 

relatives,    could    pass    to    collateral.^  note  9,  ante. 
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§  804.  Illegitimate  children — "  §  89.  If  an  intestate  who  shall 
have  been  illegitimate  die  without  lawful  issue,  or  illegitimate 
issue  entitled  to  take,  under  this  section^  the  inheritance  shall 
descend  to  his  mother ;  if  she  be  dead,  to  his  relatives  on  her  part, 
as  if  he  had  been  legitimate.  If  a  woman  die  without  lawful  issue, 
leaving  an  illegitimate  child,  the  inheritance  shall  descend  to  him 
as  if  he  were  legitimate. -^^  In  any  other  case,  illegitimate  children 
or  relatives  shall  not  inherit."  -^^ 

§  805.    Relatives  of  the  half  blood "  §  90.    Kelatives  of  the 

half  blood  and  their  descendants  shall  inherit  equally  with  those 
of  the  whole  blood  and  their  descendants,  in  the  same  degree, 
unless  the  inheritance  came  to  the  intestate  by  descent,  devise,  or 
gift  from  an  ancestor;  in  which  case,  all  those  who  are  not  of 
the  blood  of  such  ancestor,  shall  be  excluded  from  such  in- 
heritance." ^^ 

§  806.  Relatives  of  husband  or  wife "  §  91.  When  the  inher- 
itance shall  have  come  to  the  intestate  from  a  deceased  husband 


16  If  the  mother  be  living  at  the  il- 
legitimate's death,  the  case  provided 
for  in  the  statute,  in  which  the  in- 
testate's relatives  on  the  part  of  the 
mother  take,  does  not  arise,  and  the 
common-law  rule  governs  (St.  John  v. 
Northrup,  23  Barb.  25) ;  hence,  if  the 
mother  is  an  alien,  and  so  cannot  in- 
herit, the  brother  of  the  intestate 
does  not  acquire  a  right  to  inherit 
through  her.   (lb.) 

IT  By  the  common  law,  an  illegiti- 
mate, not  having  inheritable  blood, 
could  neither  inherit  lands  himself, 
nor  transmit  them  by  descent  to  any 
other  person,  excepting  his  own  legiti- 
mate oifspring,  or  persons  otherwise 
capable  of  inheriting,  claiming  by  in- 
heritance from  or  through  them.  But 
that  provision  is  now  modified  so  that 
now  the  widow  and  descendants  of  an 
illegitimate  intestate  have  as  many 
rights  as  if  the  decedent  were  legiti- 
mate. By  L.  1855,  c.  547  (repealed 
by  L.  1896,  c.  547),  "  lUegitimal  e 
children,  in  default  of  lawful  issue, 
may  inherit  real  and  personal  prop- 
erty from  their  mother,  as  if  legiti- 
mate; but  nothing  in  this  act  shall 
affect  any  right  or  title  in  or  to  any 
real  or  personal  property  already 
vested  in  the  lawful  heirs  of  any  per- 
son heretofore  deceased."  They  can- 
not inherit  from  the  ancestor  of  a 
deceased  mother.  (Matter  of  Mericlo, 
6.3  How.  Pr.  62.)     The  term  "  illegiti- 


mate "  defined.  (Miller  v.  Miller,  91 
N.  Y.  315;  and  overruling  Bollermann 
V.  Blake,  24  Hun,  187.)  By  Cons.  L. 
1909,  c.  19,  §  24  (L.  1895,  c.  531;  L. 
1899,  c.  725),  children  whose  parents 
have  intermarried,  or  who  may  do  so, 
arc  made  legitimate,  but  not  so  as  to 
interfere  with  vested  rights.  See 
Davis  V.  Davis,  27  Misc.  455 ;  59  N.  Y. 
Supp.  223.  As  to  the  effect  here  of  a 
similar  statute  of  a  sister  State,  see 
Olmstead  v.  Olmstead,  190  N.  Y.  438. 
By  Co.  Civ.  Proc,  §  1749,  a  child  of 
a  marriage,  which  is  annulled  on  the 
ground  of  the  idiocy  or  lunacy  of  one 
of  its  parents,  is  deemud,  for  all  pur- 
poses, the  legitimate  child  of  the  par- 
ent who  IS  of  sound  mind.  A  child  of 
a  marriage  which  is  annulled  on  the 
ground  that  one  or  both  of  the  parties 
had  not  attained  the  age  of  legal  con- 
sent, is  deemed,  for  all  purposes,  the 
legitimate  child  of  both  parents. 

18  Hence,  where  an  intestate  leaves 
as  his  nearest  relatives,  a  great  uncle, 
great-aunts,  and  descendants  of  great- 
aunts,  the  great-uncle  will  inherit  to 
the  exclusion  of  the  females  of  the 
same  degree  and  their  descendants,  as 
at  common  law,  since  the  Statute  of 
Descents  includes  no  other  collateral 
relatives  of  an  intestate  than  brothers, 
sisters,  uncles,  and  aunts,  and  their 
descendants.  (Hunt  v.  Kingston,  3 
Misc.  309;  23  N.  Y.  Supp.  352.) 
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or  wife,  as  the  case  may  be,  and  there  be  no  person  entitled  to 
inherit  under  any  of  the  preceding  sections,  then  such  real  prop- 
erty of  such  intestate  shall  descend  to  the  heirs  of  such  deceased 
husband  or  wife,  as  the  case  may  be,  and  the  persons  entitled, 
under  the  provisions  of  this  section,  to  inherit  such  real  property, 
shall  be  deemed  to  be  the  heirs  of  such  intestate." 

§  807.    Common  law  to  prevail  in  cases  unprovided  for. — "  §  92. 

In  all  cases  not  provided  for  by  the  preceding  sections  of  this 
article,  the  inheritance  shall  descend  according  to  the  course  of  the 
common  law."  ^® 

§  808.  Posthumous  descendants  and  relatives. — "  §  93.  A  de- 
scendant or  a  relative  of  the  intestate,  begotten  before  his  death, 
but  born  thereafter,  shall  inherit  in  the  same  manner,  as  if  he  had 
been  born  in  the  lifetime  of  the  intestate,  and  had  survived  him."  ^° 


19  This  section  refers  to  the  immedi- 
ate ancestor  from  whom  the  intestate 
received  the  inheritance,  not  a  remote 
ancestor  who  was  the  original  source 
of  title.  The  term  "  ancestor "  em- 
hraces  collaterals  as  well  as  lineals, 
through  whom  an  inheritance  is  de- 
rived (Wheeler  v.  Clutterhuck,  52 
N.  Y.  67);  so  that  a  half-brother  of 
the  deceased,  whose  estate  he  inherits, 
is  deemed  to  derive  the  inheritance 
from  an  ancestor,  as  the  term  refers 
to  antecessors  in  estates,  and  not 
necessarily  to  those  in  pedigree. 
(Adams  v.  Smith,  20  Abb.  N".  C.  60.) 
The  term  "  the  blood  "  of  the  ances- 
tor includes  his  relations  of  the  half 
blood.  (Beebee  v.  Griffing,  14  N.  Y. 
235.)  See  Champlin  v.  Baldwin,  1 
Paige,  563;  Emanuel  v.  Ennis,  48 
N.  Y.  Super.  432.  The  provisions  of 
this  section  refer  to  the  immediate, 
and  not  the  remote,  source  of  the  in- 
testate's title  —  that  is,  an  ascendant 
of  the  intestate  in  the  right  line,  as 
father,  etc.  The  statute  does  not  in- 
clude collateral  relatives,  as  brothers 
and  sisters.  Thus,  where  A.  died  in- 
testate, seized  of  land,  and  leaving 
children,  B.,  C,  and  D.,  and  a  widow, 
who  married  again,  and  had  a  child, 
E.,  and  afterward  the  widow  died 
and  the  children  C.  and  D.  died,  with- 
out issue,  and  afterward  B.  died, 
without  issue,  it  was  held,  that,  on  her 
death,  B.  owned  the  whole  estate  — 
one-third  by  direct  descent  from  her 
father,  and  two-thirds  by  descent  from 
her  sisters  C.  and  D.,  and  that,  as  to 


the  one- third  she  derived  directly  from 
her  father,  it  went  to  his  brothers 
and  sisters,  to  the  exclusion  of  her 
half-sister  E.,  but  that  the  two-thirds 
which  she  derived  by  descent  from 
her  own  sisters  O.  and  D.  went  to  her 
half-sister  E.  (Valentine  v.  Wetherill, 
31  Barb.  655.) 

20  After-born  children,  unprovided 
for  in  a  parent's  will,  are  entitled  to 
share  in  the  estate  (2  E,.  S.  65,  §  49, 
as  amended  1869,  c.  22),  the  same  as 
if  the  parent  had  died  intestate. 
Obecny  v.  Goetz,  116  App.  Div.  807; 
102  N.  Y.  Supp.  232.  The  statute  ap- 
plies, to  an  illegitimate  child  unpro- 
vided for  by  the  mother's  will  made 
before  her  birth,  who  would  have  been 
entitled  under  L.  1855,  o.  547,  to  have 
inherited  her  mother's  estate,  if  the 
mother  had  died  intestate.  (Bunee  v. 
Bunce,  27  Abb.  N.  C.  61;  14  N.  Y. 
Supp.  659.)  The  birth  of  a  posthu- 
mous child  creates  an  intestacy  only 
as  to  its  share.  The  balance  of  the 
estate  passes,  under  the  will,  to  those 
entitled.  (Davis  v.  Davis,  27  Misc. 
455;  59  N.  Y.  Supp.  223;  Matter  of 
Murphy,  144  N.  Y.  557;  64  St.  Rep. 
249.)  Where  the  children  are  the 
devisees,  the  object  of  the  statute  can 
only  be  accomplished  by  requiring 
each  to  contribute,  in  proportion  to 
the  amount  of  his  devise,  to  make  up 
the  share  to  which  the  after-born 
child  would  have  been  entitled,  if  the 
parent  had  died  intestate.  (Rockwell 
V.  Geery,  4  Hun,  606.)  See  Cons.  L. 
1909,  c.   18,   §   28    (formerly   Co.   Civ. 
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760 


§  809.  Shares  of  heirs — "  §  94.  When  there  is  but  one  person 
entitled  to  inherit,  he  shall  take  and  hold  the  inheritance  solely; 
when  an  inheritance  or  a  share  of  an  inheritance  descends  to 
several  persons,  they  shall  take  as  tenants  in  common,  in  propor- 
tion to  their  respective  rights."  ^^ 

§  810.  Alienism  of  ancestor "  §  95.  A  person  capable  of  in- 
heriting iinder  the  provisions  of  this  article,  shall  not  be  precluded 
from  such  inheritance,  by  reason  of  the  alienism  of  an  ancestor."  ^ 


Proc,  §  1868).  As  to  the  method  of 
determining  the  share  of  post- testa- 
mentary children,  see  Sanford  v.  San- 
ford,  61  Barb.  296;  McCormack  v. 
McCormaek,  60  How.  Pr.  196;  Mitch- 
ell V.  Blain,  5  Paige,  588.  Gifts  causa 
mortis  should  contribute.  (Bloomer 
V.  Bloomer,  2  Bradf.  339;  House  v. 
Grant,  4  Lans.  296.)  A  child  en 
ventre  sa  mere  is  to  be  considered  in 
esse,  for  most  purposes  of  property. 
(Mason  v.  Jones,  2  Barb.  230.)  See 
Hone  V.  Van  Schaick,  3  Barb.  Ch.  488. 

21  See  Ooe  v.  Irvine,  6  Hill,  634, 
where  this  section  is  construed  in  con- 
nection  with   an  action  of  ejectment. 

22  This  provision  is  prospective,  and 
has  no  application  to  cases  which  oc- 
curred previous  to  its  original  adop- 
tion, i.  e.,  January  1,  1830.  (Jackson 
V.  Green,  7  Wend.  336;  Redpath  v. 
Rich,  3  Sandf.  81.)  Compare  Hall  v. 
Hall,  81  N.  Y.  130;  Kilfoy  v.  Powers, 
3  Dem.  198;  Maynard  v.  Maynard,  36 
Hun,  2^7.  This  section  does  not  en- 
able a  person  to  deduce  title  through 
an  alien  ancestor  still  living,  who 
would  himself  inherit  the  estate  if  lie 
were  a  citizen.  (People  v.  Irvin,  21 
Wend.  128.)  Accordingly,  where  de- 
cedent left  a  sister  and  a  niece,  her 
daughter,  the  former  an  alien  and  the 
latter  a  citizen,  the  niece  does  not 
take  by  inheritance.  The  statute  en- 
ables those  only  to  inherit  who  would 
be  entitled  to  the  estate  by  the  ordi- 
nary law  of  descent,  on  the  death  of 
the  person  last  seized,  but  for  the 
alienism  of  some  person  through  whom 
title  is  derived.  (McLean  v.  Swan- 
ton,  13  N.  Y.  538.)  If  some  of  the 
persons  who  answer  the  description  of 
heirs  are  incapable  of  taking  by  rea- 
son of  alienage,  they  are  disregarded, 
and  the  Avhole  title  vests  in  those  heirs 
competent  to  take,  provided  they  are 
not  compelled  to  trace  the  inheritance 
through  an  alien.  (Jackson  v.  Green, 
7  Wend.  334;   Orser  v.  Hoag,  3  Hill. 


79;  Luhrs  v.  Eimer,  80  N.  Y.  171.) 
The  provision  of  this  section,  how- 
ever, protects  the  inheritance  whether 
the  claimant  derives  title  through 
lineal  or  collateral  ancestors,  or 
through  both.  (McCarthy  v.  Marsh, 
5  N.  Y.  263.)  An  alien  female  who 
marries  a  citizen  becomes  herself  a. 
citizen,  and  is  capable  of  taking  title 
by  descent.  (Burton  v.  Burton,  1 
Keyes,  359;  Halsey  v.  Beer,  52  Hun,, 
366.)  I'n  Luhrs  v.  Eimer  (15  id.  399  )> 
intestate's  father,  at  the  death  of  his 
son,  a  citizen,  was  a  nonresident  alien, 
and  incapable  of  taking  from  the  son; 
but  a  sister  of  intestate,  capable  of 
taking,  by  her  marriage  with  a  citi- 
zen, was  seized  of  the  land,  directly 
from  the  intestate,  her  brother,  and 
not  through  her  alien  father.  To  the 
same  effect.  Smith  v.  Eeilly,  31  Misc- 
701;  66  N.  Y.  Supp.  40.  The  wife  of 
a  resident  alien  is  entitled  to  dower. 
(Cons.  L.  1909,  c.  52,  §  13;  L.  1845,  e. 
115,  §  2;  L.  1896,  c.  547,  §  5.)  A 
woman  born  in  this  country,  or  who 
has  been  otherwise  a  citizen  thereof, 
notwithstanding  her  marriage  with  an 
alien,  and  residence  in  a  foreign  coun- 
try, by  dying  intestate  transmits  real 
property  by  descent  to  her  lawful 
children  of  such  marriage,  and  their 
descendants,  in  like  manner  as  if  such 
children  were  native-born,  or  natural- 
ized citizens  of  the  United  States 
(Cons.  L.  1909,  c.  52,  §  14;  L.  1872,  c. 
120;  L.  1896,  c.  547,  §  6) ;  nor  is  her 
title  to  real  estate  descending  to  her 
impaired  by  her  marriage  with  such 
alien.  (lb.;  L.  1889,  c.  42.)  So, 
too,  an  alien  female  who  comes  to  the 
United  States  a  minor,  and  who,  be- 
fore majority,  marries  an  alien,  by 
the  marriage  becomes,  upon  the  subse- 
quent admission  of  the  husband  to  cit- 
izenship, at  once  a  citizen,  without 
any  declaration,  on  her  part,  of  her 
intention  to  become  such.  (Renner  v. 
Muller,  57  How.  Pr.  229.)     Notwith- 
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§  811.   When  advancement  to  be  set  off "  §  96.   If  a  child  of 

an  intestate  shall  have  been  advanced  by  him,  by  settlement  or 
portion,  real  or  personal  property,  the  value  thereof  must  be  reck- 
oned, for  the  purposes  of  descent  and  distribution,  as  part  of 
the  real  and  personal  property  of  the  intestate  descendible  to  his 
heirs,  and  to  be  distributed  to  his  next  of  kin;  and  if  such  ad- 
vancement be  equal  to  or  greater  than  the  amount  of  the  share, 
which  such  child  would  be  entitled  to  receive,  of  the  estate  of 
the  deceased,  such  child  and  his  descendants  shall  not  share  in  the 
estate  of  the  intestate  ;^^  but  if  it  be  less  than  such  share,  such 
child  and  his  descendants  shall  receive  so  much,  only,  of  the  per- 

Btanding  the  deceased  mother,  through  52,  §  15;  L.  1896,  c.  547,  §  7).  Any 
whom  the  estate  is  claimed,  was  an  citizen  of  a  Stato  or  nation  which,  by 
alien,  the  inheritance,  to  one  other-  its  laws,  confers  similar  privileges  on 
wise  capable  of  taking,  is  not  barred,  citizens  of  the  United  States,  may 
(lb.)  Collateral  descent  from  the  take,  acquire,  hold  and  convey  lands 
brother  to  the  representatives  of  a  or  real  estate  within  this  State,  in  the 
deceased  sister,  the  alien  mother  sur-  same  manner  and  with  like  effect  as  if 
viving,  is  immediate,  and  such  alien  such  person  were,  at  the  time,  a  citi- 
mother  cannot  impede  the  descent,  the  zen  of  the  United  States;  provided, 
pedigree  being  deduced  from  the  however,  that  nothing  in  this  act 
brother  last  seized,  by  passing  over  contained  shall  affect  the  rights  of 
the  alien  mother,  she  not  being  a  this  State  in  any  case  in  which 
medium  hereditas.  This  section  only  proceedings  for  escheat  have  been 
applies  to  ancestors,  and,  therefore,  the  or  may  be  instituted  before  May 
children  of  a.  surviving  alien  sister,  19,  1897.  (Cons.  L.  1909,  c.  52,  §  10, 
though  citizens,  are  barred.  (lb.)  subd.  2;  L.  1897,  c.  593;  Haley  v. 
As  to  when  resident  aliens,  on  filing  Sheridan,  190  N.  Y.  331.)  The  State 
deposition,  etc.,  may  take  and  hold  alone  can  question  the  right  of  an 
lands,  see  Cons.  L.  1909,  c.  52,  §  !3  alien  to  hold  land.  (Belden  v.  Wilken- 
(1  R.  S.  720,  §§  16-20;  L.  1845,  c.  115;  son,  33  Misc.  659;  68  N.  Y.  Supp.  205.) 
L.  1857,  c.  576;  L.  1868,  c.  513;  L.  23  This  section  applies  only  where 
1872,  CO.  120,  141,  358 ;  L.  1874,  c.  261 ;  the  decedent  left  no  will,  and  not  to  a 
L.  1875,  c.  336;  L.  1877,  c.  Ill;  L.  case  where  a  testator  has  disposed  by 
1896,  c.  547,  §  5) ;  Nolan  v.  Command,  will  of  only  a  portion  of  his  estate. 
11  Civ.  Proc.  Rep.  295';  Walnwright  v.  (Kent  v.  Hopkins,  86  Hun,  611;  33 
Low,  132  N.  Y.  313;  Maynard  v.  May-  N.  Y.  Supp.  767;  Messman  v.  Egen- 
nard,  36  Hun,  227 ;  Daly  v.  Beer,  32  St.  berger,  46  App.  Div.  46 ;  61  n!  Y. 
Rep.  1064;  Ettenheimer  v.  Hofferman,  Supp.  556;  Thompson  v.  Carmichael, 
66  Barb.  374;  Goodrich  v.  Russell,  42  3  Sandf.  Ch.  120.)  For  the  statute 
N.  Y.  177;  Brown  v.  Spragvie,  5  Den.  as  to  advancements  being  reckoned  as 
545;  Smith  v.  Smith,  70  App.  Div.  286;  a  part  of  surplus  of  the  personal  es- 
74  N.  Y.  Supp.  967;  Kelly  v.  Pratt,  41  tate,  see  Co.  Civ.  Proc,  §  2733.  See 
Misc.  31;  83  N.  Y.  Supp.  636;  McCor-  §  830,  post.  Under  this  section,  grand- 
mack  V.  Coddington,  184  N.  Y.  467.  children  are  entitled  to  insist  that  ad- 
"  The  right,  title,  or  interest  in  or  to  vancements,  made  to  his  children  by 
real  property  in  this  State  now  held  the  intestate,  shall  be  brought  by  them 
or  hereafter  acquired  by  any  person  into  hotchpot,  and  that  the  grand- 
entitled  to  hold  the  same  cannot  be  children  shall  be  entitled  to  share 
questioned  or  impeached  by  reason  of  therein.  (Beebe  v.  Estabrook,  79  N.  Y. 
the  alienage  of  any  person  through  246.)  An  advancement  is  presumed 
whom  such  title  may  have  been  de-  from  paying  consideration  and  taking 
rived.  Nothing  in  this  section  affects  title  in  the  name  of  the  child, 
or  impairs  the  right  of  any  heir,  dev-  (Piper  v.  Barse,  2  Redf.  19;  Sanford 
Uee.  mortgagee,  or  creditor  by  judg-  v.  Sanford,  61  Barb.  299.)  It  will 
ment  or  otherwise."  (Oons,  L.  1909,  c.  not   be   presumed  that  advancements 
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sonal  property,  and  inherit  so  much,  only,  of  the  real  property  of 
the  intestate,  as  shall  be  sufficient  to  make  all  the  shares  of  all 
the  children,  in  the  whole  property,  including  the  advancement, 
equal.^*  The  value  of  any  real  or  personal  property  so  advanced 
shall  be  deemed  to  be  that,  if  any,  which  was  acknowledged  by  the 
child  by  an  instrument  in  writing ;  otherwise  it  must  be  estimated 
according  to  the  worth  of  the  property  when  given.^^  Maintaining 
or  educating  a  child,  or  giving  him  money  without  a  view  to  a 
portion  or  settlement  in  life,  is  not  an  advancement.^®  An  estate 
or  interest  given  by  a  parent  to  a  descendant  by  virtue  by  a  bene- 
ficial power,  or  of  a  power  in  trust,  with  a  right  of  selection,  is 
an  advancement." 

i§  812.  How  adjusted — "  §  97.  When  an  advancement  to  be 
adjusted  consists  of  real  property,  the  adjustment  must  be  made 
out  of  the  real  property  descendible  to  the  heirs.  When  it  con- 
sisted of  personal  property,  the  adjustment  must  be  made  out  of 
the  surplus  of  the  personal  property  to  be  distributed  to  the  next 
of  kin.  If  either  species  of  property  is  insufficient  to  enable  the 
adjustment  to  be  fully  made,  the  deficiency  must  be  adjusted  out 
of  the  other." 

§  813.     Certain  estates  not  to  be  affected The  statute  declares 

that  the  estate  of  a  husband  as  tenant  by  the  curtesy,  or  of  a  widow 
as  tenant  in  dower,  shall  not  be  affected  by  any  of  its  provisions ; 
nor  shall  the  same  affect  any  limitation  of  an  estate  by  deed  or 
will.'''' 

§  814.  Additional  portion  to  widow. — [The  provision  of  L.  1889, 
c.  406,  §  1,  that,  "  if  the  intestate  shall  leave  a  widow  and  a 
descendant  or  descendants,  then  such  widow,  in  addition  to  any 
interest  to  which  she  may  be  entitled,  under  the  [foregoing]  see- 
by  the  decedent  were  intended  as  merman  v.  Schoenfeldt,  3  id.  692;  Ar- 
gifts.  (Matter  of  Robinson,  45  Misc.  rowsmith  v.  Arrowsmith,  8  id.  606; 
551.)  Coit    V.    Grey,    25    id.    444;    Kirk    v. 

24  See  Hobart  v.  Hobart,  58  Barb.  Richardson,  32  id.  434;  Matter  of 
296;  Bell  V.  Champ  lain,  64  id.  396;  Winne,  2  Lans.  21;  Burke  v.  Valen- 
Sanford  v.  Sanford,  61  id.  299.  tine,  52  Barb.  412;  Hatfield  v.  Sneden, 

25 1  R.  S.  754,  §  25.  54  N.   Y.  280.       Contra,    Billings    v. 

26  1  R.  S.  754,  §  25;  2  R.S.  98,  §  78.  Baker,  28  Barb.  343.  Dower  is  not 
But  otherwise  where  such  intention  is  a  lien  upon  land  but  an  estate;  al- 
shown.  (McRae  v.  McRae,  3  Bradf .  though  it  "  encumbers  "  the  title,  it  is 
199;  Matter  of  Morgan,  104  N.  Y.  74.)  not  a  lien.  (Wilson  v.  Wilson,  120 
See  Matter  of  Robinson,  supra.  App  Div.  591.)      As  to  the  requisites 

27C!ons.    L.    1909,    c.    18,    §    80    (L.    of    an   estate   by   curtesy,    see   Valen- 
1896,  c.  547,  §  280;  1  R.  S.  755,  §  20).    tine  v.  Hutchinson,  43  Misc.  314;    88 
See  Graham  v.  Luddington,   19  Hun,    N.  Y.  Supp,  862. 
246;  Leach  v.  Leach,  21  id.  381;  Zim- 
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tions,  shall  be  entitled  to  the  use,  during  her  life,  of  an  "additional 
portion  of  the  estate,  not  exceeding  in  value  one  thousand  dollars ; 
and  in  case  the  intestate  shall  leave  a  widow  and  no  descendant  or 
descendants,  then  the  widow  shall  be  entitled  to  the  absolute  owner- 
ship, in  fee,  of  such  additional  portion  of  the  estate,"  was  re- 
pealed by  L.  1890,  c.  173,  §  1.] 

§  815.  Adopted  children. —  By  a  statute  passed  June  25,  1873,^^ 
which  legalized  the  adoption  of  minor  children,  it  was  provided 
(§  10)  that  a  child,  when  adopted,  "  shall  take  the  name  of  the 
person  adopting,  and  the  two  thenceforth  shall  sustain  toward 
each  other  the  legal  relation  of  parent  and  child,  and  have  all  the 
rights,  and  be  subject  to  all  the  duties,  of  that  relation,  excepting 
the  right  of  inheritance;  except  that,  as  respects  the  passing  and 
limitations  over,  of  real  and  personal  property,  under  and  by 
deeds,  conveyances,  wills,  devises,  and  trusts,  said  child  adopted 
shall  not  be  deemed  to  sustain  the  legal  relation  of  child  to  the 
persons  adopting."  By  an  act  passed  June  25,  1887,^®  this  sec- 
tion was  amended  in  several  important  particulars.  They  were 
(1)  to  substitute  "including,"  instead  of  "excepting"  the  right 
of  inheritance;  and  (2)  to  interpose  the  declaration  that  "the 
[right  of  the]  heirs  and  next  of  kin  of  the  child  so  adopted  shall 
be  the  same  as  if  the  said  child  was  the  legitimate  child  of  the 
person  so  adopting,  except,"^"  etc.;  and  (3)  changing  the  last 
exception  to  the  original  act,  under  which  the  adopted  child  was 
prevented  from  taking  by  virtue  of  any  instrument,  unless  desig- 
nated therein;  in  other  words,  from  taking  by  the  description  of 
"  child,"  "  issue,"  "  descendant,"  etc.  But  the  amendment  gave 
the  right  to  take  by  inheritance,  as  a  child,  and  also  the  right  to 
take  as  a  child  by  a  testamentary  or  other  provision  in  favor  of  a 

28  L.  1873,  e.  830,  §  10.    The  statute  United  States  only  by  virtue  of  stat- 

does  not  apply  to  adoptions  consum-  ute;    hence,   there  is   no  presumption 

mated  before  its  passage  (Hill  v.  Nye,  that  minors  living  with  people  whose 

17    Hun,    457),    except   those    author-  name  they  have  taken  are  to  be  re- 

ized  in  a  few  cases  by  special  statutes,  garded  as  adopted  children.     (Matter 

(Carroll  v.  Collins,  6  App.  Div.  106.)  of  Huyek,  49  Misc.  391;  99  N.  Y.  Supp. 

I?ut  a  child  adopted  in  1886,  pursuant  502.) 

to  L.  1873,  0.  830,  §   10,  taked  as  au  29  L.    1887,    c.   703.      See    Smith    v. 

heir  of  the  person  adopting,  as  pro-  Allen,   161  N.  Y.  478. 

vided  by  the  amendment  by  L.  1887,  30  Under  this  amendment,  it  would 

c.  703.     (Dodin  v.  Dodin,  16  App.  Div.  seem  that  the  giving  the  right  of  in- 

42;  44  N.  Y.  Supp.  800;  aff'd.  162  K.  heritance  to  an  adopted  child  includes 

Y.  635.)  To  the  same  effect,  Theobald  the  right  to   take  by   representation. 

V.  Smith,  103  App.  Div.  200;  92  N.  Y.  For  a  diiferent  construction  given  to 

Supp.     1011;     Gilliam     v.     Guaranty  a   similar  Massachusetts   statute,  see 

Trust  Co.,  186  N.  Y.  127.     The  adop-  Wyeth  v.  Stone,  144  Mass.  441;  4  N. 

tion  of  minors  was  not  recognized  by  Eng.  Rep.  462. 
the    common   law    and    exists   in   the 
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"  child  "  or  "  children,"  etc.,  except  that,  as  respects  the  passing  or 
limitation  of  property,  "  dependent  upon  the  person  adopting 
dying  without  heirs,^^  the  child  adopted  shall  not  be  deemed  to 
sustain  the  legal  relation  of  child  to  the  person  so  adopting,  so 
as  to  defeat  the  rights  of  remaindermen."  In  other  words,  the 
statute  allowed  the  use  of  the  general  term  "  child  "  or  "  children  " 
to  include  an  adopted  child,  for  the  purpose  of  cutting  off  the  heir ; 
but  not  for  the  purpose  of  cutting  off  a  devisee  or  remainder- 
man. If,  however,  the  will  or  other  instrument  is  so  expressed 
that  the  adopted  child  takes  by  name  and  not  under  the  general 
word  "  child  "  or  "  children,"  the  gift  would  be  good  in  either 
case.^^  The  Act  of  1887  was,  with  some  modification  in  phrase- 
ology, carried  into  the  Domestic  Eelations  Law^^  in  the  following 
language :  "  The  [adopted]  child  takes  the  name  of  the  foster 
parent.  His  rights  of  inheritance  and  succession  from  his  natural 
parents  remain  unaffected  by  such  adoption.  The  foster  parent 
or  parents,  and  the  minor,  sustain  toward  each  other  the  legal 
relation  of  parent  and  child,  and  have  all  the  rights,  and  are  sub- 
ject to  all  the  duties  of  that  relation,  including  the  right  of  inher- 
itance from  each  other,  *  *  *  and  such  right  of  inheritance 
extends  to  the  heirs  and  next  of  kin  of  the  minor,  and  such  heirs 
and  next  of  kin  shall  be  the  same  as  if  he  were  the  legitimate  child 
of  the  person  adopting,  but  as  respects  the  passing  and  limitation 
over  of  real  or  personal  property  dependent  under  the  provisions 
of  any  instrument  on  the  foster  parent  dying  without  heirs,  the 
minor  is  not  deemed  the  child  of  the  foster  parent  so  as  to  defeat 
the  rights  of  remaindermen."  ** 

The  proceeding  of  adoption  and  the  relation  established  is 
personal  to  the  foster  parent  and  the  child.  The  statute  gives  to 
them  all  the  rights  to  be  derived  from  the  legal  relation  of  parent 
and  child,  including  the  "  right  of  inheritance  from  each  other." 

31  Including  next  of  kin.  (Keteltas  right  to  the  property  of  the  child  by 
V.  Keteltas,  72  N.  Y.  312.)  See  ante,  descent  or  succession.  (§  114.)  "  But 
§  269,  notes.  nothing   in  this   article   in   regard  to 

32  See  note  in  29  Abb.  N.  C.  49.  an  adopted  child  inheriting  from  the 

33  L.  1896,  c.  272,  §  64,  as  amended  foster  parent  applies  to  any  will,  de- 
L.  1897,  c.  408;  now  Cons.  L.  1909,  c.  vise  or  trust  made  or  created  before 
19,   §    114.  June   25,   1873,   or   alters,   changes   or 

34  The  statute  also  provides  that  interferes  with  such  will,  devise  or 
upon  the  adoption,  the  rights  of  the  trust,  and  as  to  any  such  will,  de- 
parents  of  the  minor  by  descent  or  vise  or  trust  a  child  adopted  before 
succession  cease  (see  Matter 'of  Mac-  that  date  is  not  an  heir  so  as  to  alter 
Eae,  189  N.  Y.  142) ;  and  further  that  estates  or  trusts  or  devises  in  wills 
ii  subpequent  marriage  of  the  parent  so  made  or  created,"  (§  110).  (Gilliam 
or   fester  parent   does   not   affect   his  v.  Guaranty  Trust  Co.,  180  N".  Y.  127.) 
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The  right  is  not  given,  however,  either  expressly  or  by  implica- 
tion, to  the  child,  to  inherit  through  the  foster  parent  from  his 
collateral  kin.'^^ 

SUBDIVISION  2. 

THE   STATUTE  OP  DISTEIBUTIONS. 

§  816.  Origin  and  policy  of  the  statute,—  Our  statute  regulating 
the  distribution  of  the  surplus  of  the  personal  property  of  an  in- 
testate, is  taken  from  the  English  statute  of  22  &  23  Charles  II., 
c.  10,  ■which  was  borrowed  from  the  118th  novel  of  Justinian, 
and,  except  in  some  few  instances  mentioned  in  the  statute,  is 
governed  and  construed  by  the  rules  of  the  civil  law,  and  not,  as  is 
the  Statute  of  Descents,  by  the  common  law.^®  The  share  which 
comes  to  a  person  under  this  statute  is  designated  a  distributive 
share. 

The  kindred^^  of  every  one,  who  are  entitled  to  distributive 
shares,  are  naturally  divided  into  three  classes:  (1)  his  children 
and  their  descendants;  (2)  his  father  and  mother  and  their  de- 
scendants; (3)  his  collateral  relatives,  including  (a)  his  brothers 
and  sisters  and  their  descendants,  and  (&)  his  uncles,  cousins,  and 
other  relatives  of  either  sex  who  have  not  descended  from  his 
brother  or  sister.  Ascendants  and  descendants  are  lineal  kindred ; 
other  relatives  are  collateral  kindred.  The  general  policy  of  the 
statute  is,  first,  to  provide  for  the  widow,  children,  father  and 
mother  of  the  intestate,  that  is,  his  lineal  kindred,  and,  after 
them,  the  next  of  kin  of  equal  degree.  When  the  claimants  are 
of  an  unequal  degree,  the  nearest  of  kin  takes  the  whole,  unless 
the  remote  class  can  come  in  by  representation,  which,  by  the 
statute,  was,  until  recently,  prohibited  as  to  collaterals,  except  in 
the  solitary  case  of  brothers'  and  sisters'  children.^* 

§  816a.  Order  of  distribution —  The  Statute  of  Distributions,  so 
called,  was  transferred  by  L.  1893,  c.  686,  from  the  Revised 
Statutes^^  to  the  Code  of  Civil  Procedure,  as  section  2Y32,  and 

35KetteI   V.   Baxter,   50   Misc.  42'J;  38  See  Doughty  v.  Stillwell,  1  Bradf. 

100  N.  Y.  Supp.  529.  .302;   Adee  v.  Campbell,  79  N.  Y.  52; 

36  2  Blackst.  Comm.  504,  515;  2  Hurtin  v.  Proal,  3  Bradf.  414;  Mur- 
Kent's  Comm.  422;  Sweezey  v.  Willis,  dock  v.  Ward,  67  N.  Y.  387.  The 
1  Bradf.  495 ;  Matter  of  Marsh,  5  term  ''  relatives,"  when  used  in  a  will 
Misc.  428.  relating  to  personalty,  only  embraces 

37  There  is  a  presumption  that  a  de-  persons  within  the  Statute  of  Distri- 
cedent  left  next  of  kin,  but  none  thai,  butions.       (Gallagher   v.    Crooks,    132 
he     left     a     widow     or     descendants.  N.  Y.  338;  44  St.  Rep.  436.) 
(Matter  of  Lind,  132  App.  Div.  321.)  30  2   E.   S.    96,    §  75.      The   law   in 
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thence,  by  Cons.  L.  1909,  c.  18,  to  the  Decedent's  Estate  Law.  It 
provides  as  follows : 

"  If  the  deceased  died  intestate,  the  surplus  of  his  personal 
property  after  payment  of  debts ;  and  if  he  left  a  will,  such  sur- 
plus, after  the  payment  of  debts  and  legacies,  if  not  bequeathed, 
must  be  distributed  to  his  widow,  children,  or  next  of  kin,  in  man- 
ner following : 

"  1.  One-third  part  to  the  widow,  and  the  residue  in  equal  por- 
tions among  the  children,  and  such  persons  as  legally  represent 
the  children  if  any  of  them  have  died  before  the  deceased. 

"2.  If  there  be  no  children,  nor  any  legal  representatives  of 
them,  then  one-half  of  the  whole  surplus  shall  be  allotted  to  the 
widow,  and  the  other  half  distributed  to  the  next  of  kin  of  the 
deceased,  entitled  under  the  provisions  of  this  section. 

"  3.  If  the  deceased  leaves  a  widow,  and  no  descendant,  parent, 
brother  or  sister,  nephew  or  niece,  the  widow  shall  be  entitled  to 
the  whole  surplus;  but  if  there  be  a  brother  or  sister,  nephew  or 
niece,  and  no  descendant  or  parent,  the  widow  shall  be  entitled 
to  one-half  of  the  surplus  as  above  provided,  and  to  the  whole  of 
the  residue  if  it  does  not  exceed  two  thousand  dollars;  if  the 
residue  exceeds  that  sum,  she  shall  receive  in  addition  to  the  one- 
half,  two  thousand  dollars ;  and  the  remainder  shall  be  distributed 
to  the  brothers  and  sisters  and  their  representatives. 

"  i.  If  there  be  no  widow,  the  whole  surplus  shall  be  distrib- 
uted equally  to  and  among  the  children,  and  such  as  legally  repre- 
sent them. 

5.  If  there  be  no  widow,  and  no  children,  and  no  representatives 
of  a  child,  the  whole  surplus  shall  be  distributed  to  the  next  of  kin, 
in  equal  degree  to  the  deceased,  and  their  legal  representatives; 
and  if  all  the  brothers  and  sisters  of  the  intestate  be  living,  the 
whole  surplus  shall  be  distributed  to  them;  if  any  of  them  be 
living  and  any  be  dead,  to  the  brothers  and  sisters  living,  and  the 
descendants  in  whatever  degree  of  those  dead ;  so  that  to  each  living 
brother  or  sister  shall  be  distributed  such  shares  as  would  have  been 
distributed  to  him  or  her  if  all  the  brothers  and  sisters  of  the 
intestate  who  shall  have  died  leaving  issue  had  been  living,  and  so 
that  there  shall  be  distributed  to  such  descendants  in  whatever 
degree,  collectively,  the  share  which  their  parent  would  have  re- 
ceived if  living;  and  the  same  rule  shall  prevail  as  to  all  direct 

force  at  the  decedent's  death  controls  46  Misc.  224;  94  N.  Y.  Supp.  93.)  See 
the  disposition  of  his  personal  estate.  Grinnell  v.  Howland,  51  Misc.  132;  100 
(Matter   of  N.   Y.   Security,   etc.  Co.,    N.  Y.  Supp.  765.) 
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lineal  descendants  of  every  brother  and  sister  of  the  intestate 
whenever  such  descendants  are  of  unequal  degrees.*" 

"  6.  If  the  deceased  leave  no  children  and  no  representatives 
of  them,  and  no  father,  and  leave  a  widow  and  a  mother,  the 
half  not  distributed  to  the  widow  shall  be  distributed  in  equal 
shares  to  his  mother  and  brothers  and  sisters,  or  the  representa- 
tives of  such  brothers  and  sisters;  and  if  there  be  no  widow,  the 
whole  surplus  shall  be  distributed  in  like  manner  to  the  mother, 
and  to  the  brothers  and  sisters,  or  the  representatives  of  such 
brothers  and  sisters. 

"  7.  If  the  deceased  leave  a  father  and  no  child  or  descendant, 
the  father  shall  take  one-half  if  there  be  a  widow,  and  the  whole, 
if  there  be  no  widow. 

"  8.  If  the  deceased  leave  a  mother  and  no  child,  descendant, 
father,  brother,  sister,  or  representative  of  a  brother  or  sister,  the 
mother,  if  there  be  a  widow,  shall  take  one-half;  and  the  whole, 
if  there  be  no  widow. 

"  9.  If  the  deceased  was  illegitimate  and  leave  a  mother,  and 
no  child,  or  descendant,  or  widow,  such  mother  shall  take  the 
whole  and  shall  be  entitled  to  letters  of  administration  in  exclu- 
sion of  all  other  persons.  If  the  mother  of  such  deceased  be  dead, 
the  relati^'es  of  the  deceased  on  the  part  of  the  mother  shall  take 
in  the  same  manner  as  if  the  deceased  had  been  legitimate,  and  be 
entitled  to  letters  of  administration  in  the  same  order.*-^ 

"  10.  Where  the  descendants,  or  next  of  kin  of  the  deceased, 
entitled  to  share  in  his  estate,  are  all  in  equal  degree  to  the  de- 
ceased, their  shares  shall  be  equal. 

"  11.  "When  such  descendants  or  next  of  kin  are  of  unequal 
degrees  of  kindred,  the  surplus  shall  be  apportioned  among  those 
entitled  thereto,  according  to  their  respective  stocks ;  so  that  those 
who  take  in  their  own  right  shall  receive  equal  shares,  and  those 
who  take  by  representation  shall  receive  the  share  to  which  the 
parent  whom  they  represent,  if  living,  would  have  been  entitled. 

"  12.  No  representation  shall  be  admitted  among  collaterals 
after  brothers  and  sisters  descendants.  This  subdivision  shall  not 
apply  to  the  estate  of  a  decedent  who  shall  have  died  prior  to  the 
time  this  act  shall  take  effect.  May  eighteenth,  nineteen  hundred 
and  five.*^ 

40  It  is  immaterial  whether  the  de-  41  Matter  of  Lutz,  43  Misc.  230. 

cedent  derived  his  property  from  his  42  Prior  to    1898    (L.    1898,   u.    319) 

father's  or  mother's  side.     (Matter  of  this    subdivision    read:      "No    repre- 

N.  Y.  Security,  etc.  Co.,  46  Misc.  224;  sentation  shall  be  admitted  among  eol- 

94  N.  Y.  Supp.  93.)  laterals  after  brother's  and  sister's  chil- 
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"  13.  Eelatives  of  the  half  blood,  shall  take  equally  with  those 
of  the  whole  blood  in  the  same  degree ;  and  the  representatives  of 
such  relatives  shall  take  in  the  same  manner  as  the  representatives 
of  the  whole  blood. 

"  14.  Descendants  and  next  of  kin  of  the  deceased,  begotten  be- 
fore his  death,  but  born  thereafter,  shall  take  in  the  same  manner 
as  if  they  had  been  born  in  the  lifetime  of  the  deceased,  and  had 
survived  him. 

"  15.  If  a  woman  die,  leaving  illegitimate  children,  and  no 
lawful  issue,  such  children  inherit  her  personal  property  as  if 
legitimate.*^ 

"16.  If  there  be  no  husband  or  wife  surviving  and  no  children, 
and  no  representatives  of  a  child,  and  no  next  of  kin,  then  the 
whole  surplus  shall  be  distributed  equally  to  and  among  the  next 
of  kin  of  the  husband  or  wife  of  the  deceased,  as  the  case  may  be, 
and  such  next  of  kin  shall  be  deemed  next  of  kin  of  the  deceased 
for  all  the  purposes  specified  in  this  article  or  in  chapter  eighteen 
of  the  Code  of  Civil  Procedure;  but  such  surplus  shall  not,  and 
shall  not  be  construed  to,  embrace  any  personal  property  except 
such  as  was  received  by  the  deceased  from  such  husband  or  wife, 
as  the  case  may  be,  by  will  or  by  virtue  of  the  laws  relating  to 
the  distribution  of  the  personal  property  of  the  deceased  person."  ** 

§  817.  Partial  intestacy —  The  statute  applies  not  only  to  cases 
of  total,  but  also  to  cases  of  partial,  intestacy.*'  Whatever  per- 
sonal assets  are  not  effectually  disposed  of  by  the  will,  or  consumed 
in  the  administration  of  the  estate,  come  within  its  scope.  Thus, 
where  residuary  legatees  are,  by  the  terms  of  the  will,  tenants  in 
common,  and  not  joint  tenants,  and  one  dies  before  the  testator, 
the  share  of  such  a  one  constitutes  assets  not  disposed  of  by  the 

dren."     In  that   year,  by  an   amend-  Matter    of   McMillan,    126    App.    Div. 

ment  going  into  effect  September  1st,  155;   aff'd,  193  N.  Y.  651;   Matter  of 

it  was  provided  that  "  representation  Peck,  57  Misc.  535 ;  Matter  of  Ebbetts, 

shall  be  admitted  among  collaterals  in  43   Misc.   575 ;    89   N.    Y.   Supp.   544 ; 

the  same  manner  as  allowed  by  law  Matter  of  De  Voe,  107  App.  Div.  245; 

in  reference  to  real  estate."    The  pres-  Matter    of    Davenport,    67    App.    Div. 

ent  form  of  the  statute  was  adopted  191 ;  aflf'd,  172  N.  Y.  454. 

by  L.  1905',  c  539   (in  effect  May  18,  « o/iginally.  enacted  by  L.  1897,  o. 

1905).     The  amendment  of  1898  (now  37;  in  effect  Mar.  9,  1897. 

happily  repealed),  gave  rise  to  much  ** First  enacted  by  L.  1901,  c.  410; 

confusion   and   uncertainty.      See   re-  in  effect  Sept.   1,   1901. 

marks  in  N.  Y.  Law  Jour.,  May  9  and  45  Fry  v.  Smith,  10  Abb.  N.  C.  224 ; 

19,   1898,  and  Matter  of  Dunning,  48  Kearney   v.    Missionary  Soc,   id.  274; 

Misc.     482;     Matter     of    Hardin,    97  Finch   v.    Wilkes,    17    Misc.    428-    41 

App.  Div.  493;  181  N.  Y.  513;  Matter  N.  Y.  Supp.  227;  Doane  v.  Mercantile 

of  Hoes,  119  App.  Div.  288;  Matter  of  Tr.  Co.,  24  Misc.  ,502;  53  N.  Y.  Supp. 

Fleming,  48  Mi^c.  f80:  Matter  of  Had-  902;  aff'd,  39  App.  Div.  639. 

ley,  43  Misc.  579;  89  N.  Y.  Supp.  545; 
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will,  and  must  be  distributed  according  to  the  statute.*®  And 
where  a  testator  bequeathed  to  his  children  a  contingent  interest, 
for  life,  in  the  income  which  might  accrue  from  a  residuary  fund, 
after  the  happening  of  a  particular  event,  and  provided  for  the 
disposal  of  a  portion  only  of  the  income  previous  to  that  time, 
it  was  held  that  the  surplus  must  be  distributed  as  in  case  of 
intestacy.*^  The  same  result  will  follow  the  failure  of  the  testator 
to  effectually  dispose  of  a  remainder  after  a  life  estate;*^  or  to 
provide  for  a  contingency  which  actually  occurs.*®  There  seems  to 
be  some  uncertainty  whether,  a  trust  of  personalty  being  declared 
void  as  contrary  to  the  statute  against  perpetuities,  the  unlawful 
accumulation  is  to  be  distributed  according  to  the  Statute  of  Dis- 
tributions, or  whether  it  goes  to  those  entitled  "  to  the  next  event- 
ual estate  "  under  the  will.^" 

§  818.    The  doctrine  of  representation The  statute  provides 

that,  when  descendants  and  next  of  kin  are  of  unequal  degrees  of 
kindred,  the  surplus  is  to  be  apportioned  among  those  entitled 
thereto,  according  to  their  respective  stocks,  so  that  those  who  take 
in  their  own  right  shall  receive  equal  shares,  and  those  who  take 
by  representation  shall  receive  the  share  to  which  the  parent, 
Tvhom  they  represent,  if  living,  would  have  been  entitled. ^^  The 
words  "  legal  representative,"  as  used  in  this  statute,  do  not  mean, 
i\.s  in  some  statutes,  executors  or  administrators,  but  issue,^^  who, 
in  certain  cases,  are  allowed  to  represent,  or  take  in  place  of, 
a  deceased  parent  or  grandparent.  If  a  son  or  daughter  died 
before  the  intestate,  but  left  children  or  grandchildren  who  sur- 
vive the  intestate,  the  law  preserves  to  these  grandchildren  or 
great-grandchildren,  the  distributive  share  which  their  parent,  his 
child,  would  have  taken  had  he  survived,  and  the  share  is  divided 
among  them  according  to  their  number.     This  is  not  regarded  as 

*8Hart    V.    Marks,    4    Bradf.    161.  App.  Div.  691;   Grinnell  v.  Howland, 

Compare  Lefevre  v.  Lefevre  (59  N.  Y.  51   Misc.   132;    100  N.  Y.   Supp.  765; 

434),  in  which  case  the  testator,  by  Peoples  Tr.  Co.  v.  Flynn,  44  Misc.  7; 

his  will,  gave  to  his  wife  one-third  of  Herzog  v.  Title  G.  &  T.  Co.,  177  N.  Y. 

his  estate,  but  it  was  not  stated  to  be  86.     Compare  Mead  v.  Coolidge,  179 

in  lieu  of  dower  or  other  claim.     The  N.  Y.  386. 

residuary  bequest  was   declared  void.  50  gee  Maniee  v.  Manice,  43  N.  Y. 

Held,  that  the  testator  died  intestate  385;    Van   Emburgh   v.  Ackerman,   3 

as  to  that  portion  of  his  estate,  and  Eedf.   499;    Robinson   v.   Robinson,   H 

it   was   to   be   distributed   under   the  Lans.  165;   Matter  of  Faile,  44  Misc. 

statute.  619;  90  N.  Y.  Supp.  157.     See  §  263, 

47  Vail  V.  Vail,  4  Paige,  317.  ante. 

48  Brown  v.  Quintard,  177  N.  Y.  75;  51  Cons.  L.  1909,  c.  18,  §  98,  subd.  11. 
Harris  v.  Achilles,  129  App.  Div.  847;  52  Greenwood  v.  Holbrook,  111  N. 
Pomroy  v.  Hincks,  180  N.  Y.  73.  Y.   465. 

49  Knickerbocker  Tr.  Co.  v.  King,  126 

49 
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affecting  the  rules  which  govern  the  computation  of  degrees,  but 
the  children  of  the  second  or  third  generation  represent  their  de- 
ceased parent  for  the  purpose  of  distribution.  If,  however,  the 
intestate's  son  or  daughter  survives  him,  and  afterward,  but  before 
distribution,  dies,  leaving  issue,  the  doctrine  of  representation 
does  not  apply.  The  right  to  a  distributive  share  of  the  intestate's 
estate  is,  in  general,  vested  on  his  death ;  and  if  a  distributee,  hav- 
ing a  vested  right,  dies  before  distribution  is  made,  the  share  is  to 
be  paid  to  his  executors  or  administrators.^^  It  is  a  part  of  his 
estate,  to  be  distributed,  not  by  the  doctrine  of  representation,  but 
according  to  the  other  provisions  of  the  Statute  of  Distributions 
as  applied  to  his  family.  As  already  stated  the  doctrine  of  repre- 
sentation did  not  apply  to  collaterals  beyond  brothers'  and  sisters' 
children  prior  to  1898.^*  In  1903,  subdivision  5  was  so  amended 
as  to  extend  the  doctrine  to  the  line  of  brothers  and  sisters  and 
their  descendants  of  whatever  degree,^"  and  to  conform  with  that 
subdivision  as  thus  amended,  subdivision  12  was  changed  so  as  to 
provide  that  "  no  representation  shall  be  admitted  among  col- 
laterals after  brother's  and  sister's  descendants."  It  is  believed  that 
no  new  standard  of  representation  was  introduced  by  this  change 
and  that  the  cases  under  the  former  statutes  still  apply.  In  other 
words,  the  descendants  of  brothers  and  sisters  to  the  remotest  de- 
gree, by  representation,  share  in  the  distribution  of  the  estate,  to 
the  exclusion  of  all  other  collaterals.  When  the  relatives  are  of 
the  same  degree  of  kinship,  i.  e.,  uncles  and  aunts,  nephews  and 
nieces  or  cousins,  they  take  by  virtue  of  that  degree,  but  not  by 
representation.^" 

§  819.  Adopted  children —  Reference  has  already  been  made  to 
the  statute  by  which  an  adopted  child  has  all  the  rights  and  is 
subject  to  all  the  duties  of  the  legal  relation  of  parent  and  child, 
including  the  right  of  inheritance;  and  the  heirs  and  next  of  kin. 
of  such  adopted  child  are  the  same  as  if  the  adopted  child  were 

B3  Rose  V.  Clark,  8  Paige,  574 ;  Will-  intestate   left,  as  his  next  of  kin,  a 

cox  V.  Smith,  26  Barb.  316.  brother  and  sister,  and   four  grandchll- 

54  Clements  v.  Babcoek  26  Misc.  90;  dren    of    a    deceased    half-brother,    it 

Adee  v.  Campbell,  79  N.  Y.  52.  was  held,  that  the  surviving  brother 

55 Before  the  amendment  in  1903  of  and  sister  took  the  whole;  the  grand- 
Bubd.  5,  providing  that,  in  ease  there  children  of  the  deceased  brother  being 
be  no  widow  and  no  children,  and  no  one  degree  beyond  the  statute.  (Mat- 
representatives  of  a  child,  then  the  ter  of  Suckley,  11  Hun,  344.) 
whole  surplus  shall  be  distributed  "  to  56  Matter  of  Nichols,  60  Misc.  299; 
the  next  of  kin  in  equal  degree,''  it  see  Matter  of  Barry,  62  Misc.  456; 
was  held  that  that  subdivision  did  not  Matter  of  Schlosser,  63  Misc.  166; 
modify  the  limitation  contained  in  Matter  of  Prote,  54  Misc.  495. 
subd.  12.    Hence,  where  an  unmarried 
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the  legitimate  child  of  the  person  adopting,"^  thus  extending  the 
doctrine  of  representation  to  adopted  children. 

§  820.  Computing  degrees  of  kindred —  There  is  little  difficulty 
in  determining  questions  of  distribution,  except  where  there  are 
no  descendants  and  no  widow.  In  such  cases,  the  whole  surplus 
is  to  be  distributed  "  to  the  next  of  kin  in  equal  degree,  to  the  de- 
ceased and  the  legal  representatives;"  and  it  frequently  becomes 
necessary  to  determine  who  are  of  an  equal  degree  of  consanguin- 
ity to  the  deceased,  and  how  far  the  distribution  may  be  made 
among  those  who  are  of  unequal  degrees  of  relationship  to  the 
decedent.  In  determining  the  persons  who  are  next  of  kin  of  a 
decedent  ''  in  equal  degree,"  the  rule  of  the  civil  law  is,  to  count 
up  from  either  of  the  persons  related  to  the  common  ancestor, 
and  then  down  to  the  other  person  related,  reckoning  a  degree  to 
each  person  ascending  and  descending;  while  the  canon  law 
reckoned  by  counting  down,  from  the  common  ancestor,  the  num- 
ber of  removals  in  the  longest  line,  thus : 

Grandfather. 


Father.  Uncle. 

I        r 

Intestate.  Brother.  Cousin. 


Son.  Nephews  and  Nieces. 

In  other  words,  if  we  regard  the  lines  as  forming  a  triangle,  of 
which  the  common  ancestor  is  the  apex,  the  civil  law  counts  all  the 
spaces  in  both  legs  of  the  triangle;  the  canon  law  counts  only 
the  spaces  in  the  longest  leg.  Thus,  by  the  canon  law,  the  son 
of  the  intestate  is  in  the  third  degree,  alike  from  the  cousin  of  the 
intestate,  from  the  uncle  of  the  intestate,  and  from  the  grand- 
father of  the  intestate,  while,  by  the  civil  law,  the  son  of  the  in- 
testate is  in  the  third  degree  from  the  grandfather,  the  fourth 
degree  from  the  uncle,  and  the  fifth  from  the  cousin.*^^ 

57  Cons.   L.    1909,   o.   19,    §    114    (L.  58  Bogert  v.  Furman,  10  Paige,  496, 

1896,  c.  272,  §  64,  as  amended  L.  1897,  and  cases  cited;  Sweezey  v.  Willis,  1 

c.   408;    L.    1887,   c.   703).     See  ante,  Bradf.    495;    Harring    v.    Coles,   2   id. 

§   815.  349;  Hurtin  v.  Proal,  3  id.  414. 
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It  will  not  be  expected  that  we  should  exhaust  the  subject  of 
the  Statute  of  Distributions.  It  will  suffice  if  we  give  the  fol- 
lowing paradigm,  showing  the  mode  of  computing  collateral  con- 
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sanguinity,  according  to  the  common  law,  in  force  in  this  State; 
and  the  following  ready-reference  table  showing  the  mode  of  dis- 
tribution in  a  number  of  supposable  cases. 
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TABLE  SHOWING  MODE  OF  DISTEIBUTIOI^  OE  PER- 
SONAL PEOPERTY  OF  INTESTATE. 

EESIDUE  OF  PKOPEETY  IS  DISTEIBUTABLE  AS  FOLLOWS: 

A.    Husband  dying  survived  by  wife  and  a  descendant  or  descend- 
ants of  one  or  of  both. 


//   intestate   die   leaving 
(1)    Wife  and  child  or  chil- 
dren. 


(2)  Wife,  child,  or  children 
and  issue  of  predeceased  chil- 
dren. 

(3)  Wife  and  grandchildren. 


(*)   Wife    and    his    children 
by  two  or  more  marriages. 

(5)   Wife    and    her    children 
by  a  last  or  former  marriage. 


One-third  to  wife;  residue  to  child  or  chil- 
dren equally,  deducting  advancements  made 
to  such  child  or  children  by  intestate  in  his 
lifetime. 

One-third  to  wife;  residue  to  child  or  chil- 
dren, and  grandchildren,  the  former  taking 
per  capita,  the  latter  per  stirpes. 


One-third  to  wife,  residue  to  grandchildren 
equally. 


One-third    to    wife;    residue    to   intestate's 
children   equally. 


One-third    to   wife;    residue    to   intestate's 
children   equally. 


B.   Husband  dying  survived  by  wife,  but  by  no  descendant  of  either 

or  of  both. 


(6)   Wife   only. 


One-half  to  wife;  residue  to  next  of  kin. 


C.    Husband  survived  by  wife  and  by  brother,  sister,  nephew,  or 
niece,  but  by  no  descendant  or  parent. 


(7)   Wife,    and    brother,    sis- 
ter, nephew,  or  niece. 


One-half  to  wife;  the  whole  to  her  when 
it  does  not  exceed  $2,000.  If  the  residue 
exceeds  that  sum,  wife  to  have,  in  addition 
to  one-half,  $2,000;  residue  to  brothers  and 
sisters  and  their  representatives.  (Doughty 
V.  Stillwell,  1   Bradf.  300.) 


D.  Husband  survived  by  wife  and  by  mother,  but  by  no  descendants 

or  father. 


(8)  Wife   and   mother. 

(9)  Wife         and         mother, 
brother,  sister,  nephew  or  niece. 


One-half  to  wife;   residue  to  mother. 

One-half  to  wife;  residue  to  mother, 
brother,  sister,  nephew,  and  niece  equally. 
See  Doughty  v.  Stillwell,  1  Bradf.  300. 


E.   Husband  survived  by  wife  and  by  father,  but  by  no  descendant. 


(10)   Wife  and  father. 


I      One-half  to  wife;  residue  to  father. 
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F.   Husband  survived  by  wife,  but  by  no  descendant,  nor  by  parent, 
brother,  sister,  nephew,  or  niece. 

//  intestate  die  leaving 

(11)   Wife  only.  The  whole  to   the   wife. 


G.    Husband  dying  after  wife,  survived  by  a  descendant  or  descend- 
ants of  one  or  of  both. 


(12)  Child  or  children. 

(13)  Children    and    issue    of 
predeceased  children. 

(14)  Grandchildren. 

(15)  Children     by     two     or 
more  marriages  by  him. 

(16)  Children  by  wife's  last 
and  a  former  marriage. 


The   whole    to    the    children   equally. 

Whole  to  children  per  capita,  and  to  issue 
of  deceased   children  per  stirpes. 

Equally  among  the   grandchildren. 

Equally  among  all  the  children. 


Whole  to   intestate's  children   equally. 


H.   Husband  dying  after  wife,  survived  by  no  descendant;  or  a  man 

dying  unmarried. 


(17)   Father  only. 


(18)   Mother   only. 


(19)  Father  and  mother. 

(20)  Father,  mother,  and 
brothers  and  sisters. 

(21)  Father  and  brothers  or 
sisters. 

(22)  Mother  and  brothers  or 
sisters. 

(23)  Father,  mother, 
brothers  or  sisters,  and  children 
of  predeceased  brothers  or  sis- 
ters. 

(24)  Father,  brothers  or 
sisters,  and  children  of  prede- 
ceased brothers  or  sisters. 


(25)  Mother,  brothers  or 
sisters,  and  children  of  prede- 
ceased brothers  or  sisters. 


(26)  Father,  mother,  and 
children  of  predeceased  brothers 
or  sisters. 


Whole    to    father.       (Harring    v.    Coles,  2 
Bradf.  349.) 


Whole 

to  mother. 

Whole 

to  father. 

Whole 

to  father. 

Whole 
34  N.  Y 

to  father.     See  Matter 
.   Supp.    191. 

of 

Cruger, 

Whole 

to   them  equally. 

Whole  to  father. 

Whole 

to  father. 

Whole  to  mother  and  brothers 
per  capita,  and  to  the  children 

and 
per 

sisters, 
stirpes. 

Whole  to  father. 


to 
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H.   Husband  dying  after  wife,  survived  by  no  descendant;  or  a  man 

dying  unmarried. 


If  intestate  die   leaving 
(27)   Father   and  children  of 
predeceased  brothers  or  sisters. 


_  (28)   Mother,  and  children  of 
predeceased  brothers  or  sisters. 


..  (39)  Father,  mother,  chil- 
dren, and  grandchildren  of  pre- 
deceased brothers   or   sisters. 


(30)  Father,  children,  and 
grandchildren  of  predeceased 
brothers  or  sisters. 


(31)  Mother,  children,  and 
grandchildren  of  predeceased 
brothers  or  sisters. 


(32)   Brothers  or  sisters  only. 


(33)  Brothers  and  sisters, 
and  nephews  or  nieces,  chil- 
dren of  predeceased  brothers  or 
sisters. 


(34)  Brothers  or  sisters  and 
grandnephews  or  nieces,  chil- 
dren of  predeceased  brothers' 
or    sisters'    deceased   children. 


(35)  Brothers'  or  '  sisters, 
nephews  or  nieces  and  grand- 
nephews  or  nieces,  children  of 
predeceased  brothers  or  sisters, 
and  of  their  deceased  issue. 


(30)  Nephews  or  nieces,  chil- 
dren of  predeceased  brothers 
or  sisters. 


(37)  Grandnephews  or  nieces 
children  of  predeceased  brothers' 
or  sisters'  deceased  children. 


(3S)  Nephews  or  nieces,  and 
grandnephews  or  nieces,  chil- 
dren of  predeceased  brothers  or 
sisters,    and   of   their    deceased 


issue. 


(39)  Brothers  or  sisters  ger- 
man,  and  brothers  or  sisters 
consanguinean. 


Whole  to  father. 


Whole   to  them  equally. 


Whole  to  father. 


Whole  to  father. 


Whole  to  mother  and  to  children  of  de- 
ceased brothers  and  sisters  equally;  the 
shares  of  the  latter  going  to  their  children 
per  stirpes. 


Whole  to  them  equally. 


Whole  to  brothers  and  sisters  per  capita, 
to  children  of  predeceased  brothers  and  sis- 
ters per  stirpes. 


Whole  to  brothers   and  sisters  per  capita, 
and  to  grandnephews  or  nieces   per  stirpes. 


Whole  to  brothers  and  sisters  per  capita, 
and  to  nephews  and  nieces,  grandnephews 
and  nieces  per  stirpes. 


Whole  to  them  equally. 


Whole  to  them  equally. 


Whole  to  nephews   and  nieces  per  capita, 
and  to  grandnephews  and  nieces  per  stirpes. 


Whole  to  them  equally. 
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H.  Husband  dyings  after  wife,  survived  by  no  descendant ;  or  a  man 

dying  unmarried. 


//  intestate  die  leaving 
(40)   Brothers  or  sisters  cou- 
sanguinean  and  brothers  or  sis- 
ters  uterine. 


(47)   Brothers  or  sisters  con- 
sanguinean  and  uncles  or  aunts. 


(42)   Brothers      and      sisters 
uterine  and  uncles  or  aunts. 


(43)   Father  and  brothers  or 
sisters  consanguineau  and  uter- 


(44)  Mother  and  brothers 
or  sisters,  consanguinean  or 
uterine. 


(46)   Father,      mother, 
uncles  or  aunts. 


and 


(46)   Father  and  uncles   and 
aunts. 


(47)   Mother  and  uncles  and 
aunts. 


(48)  Mother,  '  uncles  or 
aunts,  and  cousins  german, 
children  of  predeceased  uncles 
or  aunts. 


(49)   Father       and      cousins 
german. 


(50)   Mother      and      cousins 
german. 


(51)   Aunt     or      uncle     and 
cousins. 


( 52 )   G  r  e  a  t-n  e  p  h  e  w  s  and 
nieces   and  cousins  german. 


(53)  Cousins  german  and 
children  and  grandchildren  of 
great-great-uncle. 


( 54 )  Brothers'  grandchildren 
and  brothers  or  sisters  consan- 
guinean. 


(55)  Cousins  german  and 
children  of  predeceased  cousins 
german. 


Whole  to  them  equally. 


Whole  to  brothers  and 

sisters. 

Whole  to  brothers  and 

sisters. 

Whole  to  father. 

Whole  to  mother 
equally. 

and 

brothers  and  sisters 

Whole  to  father. 

Whole  to  father. 

Whole  to  mother. 

Whole  to  mother. 

Whole  to  father. 

Whole  to  mother. 

Whole  to  aunt  or 
berry,  52  How.  Pr. 
60  Misc.  299.) 

uncle. 
310; 

(Matter  of  Goose- 
Matter  of  Nichols, 

Equally. 

Whole  to  cousins 
bell,  14  Hun,  551.) 

equally.     (Adee  v.  Camp- 

Whole  to  brothers  and 

sisters  equally. 

Whole  to  cousins  german  equally.      (Adee 
V.  Campbell,  79  N.  Y.  52.) 
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H.   Husband  dying  after  wife,  survived  by  no  descendant;  or  a  man 

dying  unmarried. 


If  intestate  die  leaving 

(56)   Paternal       uncles       or 

aunts   and  maternal  uncles   or 

aunts. 


(57)  Nephews  or  nieces  ger- 
man  and  nephews  or  nieces  con- 
sanguinean. 


(58)  Uncles  or  aunts  and 
children  of  great-unclea  or 
aunts. 


(09)   Uncles     or    aunts 
nieces  or  nephews. 


and 


(60)  Great-uncles'  or  aunts' 
children  and  children  of  cousins 
german. 


(61)   Grandfather  and  uncles 
or  aunts. 


(62)   Grandfather  and  uncles 
or  aunts  consanguinean. 


( 83 )   Grandfather,  grand- 

mother,    and     great-uncles     or 
aunts. 


(64)   Grandfather, 
mother,  and  mother. 


grand- 


(65)   Grandfather    or    grand- 
mother and  brothers  or  sisters. 


( 66 )   Great-grandfather     and 
great-uncles'  or  aunts'  children. 


(67)  G  r  e  a,  t-grandparents, 
nephews  or  nieces  and  uncles  or 
aunts. 


Whole  to  them  equally.     (Hallett  v.  Hare, 
5  Paige,  315.) 


Whole  to  them  equally.  (Matter  of  South- 
worth,  6  Dem.  216  [citing  Hallett  v.  Hare, 
5  Paige,  314,  and  Matter  of  Suckley,  11  Hun, 
344].) 

Whole  to  uncles  and  aunts  equally. 


( 68 )  Great-g randfather, 
great-g  randmother,  and 
brothers'  or  sisters'  illegitimate 
children. 


Whole  to  them  equally.     (Hurtin  v.  Proal, 
3  Bradf.  414.) 


The   whole  to   them  equally. 


The   whole    to    grandfather.      (Sweezey    v. 
Willis,   1  Bradf.  495.) 


Whole  to  grandfather. 


Whole    to    grandfather    and    grandmother 
equally. 


Whole  to  mother. 


Whole  to  them  equally.  (Hurtin  v.  Proal, 
3  Bradf.  414.  But  see  contra,  Bogert  v.  Fur- 
man,  10  Paige  Ch.  496;  Matter  of  Marsh,  5 
Misc.  428.) 

Whole  to  great-grandfather. 


(69)   Father's 
mother's  mother. 


father      and 


(70)   Father's      father      and 
mother,    and   mother's   father. 


Whole   to  them  equally. 


Whole     to     great-grandfather     and    great- 
grandmother  equally. 


Whole  to  them  equally.  (Bogert  v.  Fur- 
man,  10  Paige  Ch.  496;  Sweezey  v.  Willis,  I 
Bradf.  495;  Hurtin  v.  Proal,  3  id.  414;  Hill 
V.  Nye,   17  Hun,  457.) 


Whole  to  them  equally.     (Hill  v.  Nye,   17 
Hun,  457.) 
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J.   Wife  dying,  survived  by  husband,  and  a  descendant  or  descend- 
ants of  one  or  of  both. 


If  intestate  die  leaving 
(71)   Husband    and    children 
of  marriage. 


(T2)  Husband,  children  of 
marriage,  and  issue  of  de- 
ceased children. 


(73)   Husband      and     grand- 
children. 


("4)  Husband  and  children 
by  the  wife's  last  and  a  former 
marriage. 


One-third  to  husband;  residue  to  children. 


One-third  to   husband;    residue   to  children 
per  capita,  and  grandchildren  per  stirpes. 


One-third  to  husband;  residue  to  grandchil- 
dren. 


One-third  to  husband;   residue  to  children. 


K.    Wife  dying,  survived  by  husband,  but  by  no  descendants  of 

either  or  both. 


(75)   Husband. 


Whole  to  husband.  (Matter  of  Harvey,  3 
Redf.  214;  Robins  v.  MeClure,  100  N.  Y. 
328.) 


I.   Wife  dying  after  husband,  survived  by  a  descendant  or  descend- 
ants of  one  or  both. 


(70)   Children. 


(77)    Children    and    issue    of 
predeceased  children. 


(78)   Children    of    husband's 
last  and  a  former  marriage. 


(79)   Children    of    husband's 
former  marriage  and  sisters. 


-    (80)   Children     by     two     or 
more  marriages  of  wife. 


Whole  to  children  equally. 


Whole   to   children  per   capita,   and  to   is- 
sue of  deceased  children  per  stirpes. 

Whole  to  wife's  children  equally. 


Whole  to  sisters  equally.     (Gazlay  v.  Corn- 
well,  2  Redf.  139.) 


Whole   to   children   equally. 


M.   Wife  dying  after  husband,  survived  by  no  descendants  of  either 
or  both;  or  by  woman  dying  unmarried. 


(81)   Next  of  kin. 


Property    distributable    under    Statute    of 
Distributions,  as  that  of  a  single  man. 
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ARTICLE  SECOND. 

THE    EIGHTS    OF    HUSBAND   AND    WIDOW. 

§  821.  Rights  of  widow — Affinity  or  relationship  by  marriage, 
except  in  the  instance  of  the  husband  or  wife  of  the  intestate, 
gives  no  title  to  a  share  of  the  estate.^® 

In  any  and  every  event,  the  widow  is  entitled  to  have,  to  her 
own  use  absolutely,  one- third  of  the  surplus  of  the  personal  estate. 
She  takes  in  her  right  as  widow,  and  not  as  next  of  kin  to  her 
husband.^"  Whether  she  is  entitled  to  receive  any  portion  of  the 
remaining  two-thirds  depends  upon  the  contingencies  mentioned 
in  the  statute: 

1.  If  there  be®^  no  children  nor  any  legal  representatives  of 
them,  then  one-half  of  the  whole  surplus  shall  be  allotted  to  the 
widow,  and  the  other  half  distributed  to  the  next  of  kin  entitled 
under  the  statute. 

2.  If  there  be  no  descendant,  parent,  brother  or  sister,  nephew 
or  niece,  she  is  entitled  to  the  whole  surplus. 

3.  But  if  there  be  a  brother  or  sister,  nephew  or  niece,  and  no 
descendant  or  parent,  she  is  entitled  to  one-half  of  the  surplus,  as 


B9  Gazlay  v.  Cornwell,  2  Redf .  139 ;  kin  to  each  other,  and,  to  extend  the 

Matter  of  Devoe,   171  N.   Y.  281;    63  meaning   of   those   words,  when  used 

N.  E.  Rep.  1102.  in  a  testamentary  gift  by  either,  so 

eoMurdock  v.  Ward,  67  N.  Y.  387.  as  to  include  the  other,  such  an  in- 
In  that  case  the  testator  directed  his  tention  must  definitely  appear  from 
executors  to  pay  the  remainder  of  his  the  context  of  other  portions  of  the 
estate  to  his  children,  in  equal  shares;  will.  The  will  of  R.  created  a  trust 
and  in  case  the  whole  principal  should  in  one-fourth  part  of  her  residuary 
not  be  paid  to  them,  or  either  of  estate  for  the  benefit  of  her  grand- 
them,  during  their  lives,  then  the  son  B.  during  his  life.  Upon  his  death 
residue  to  be  "  equally  divided  among  said  one-fourth  part  was  given  "  to 
and  paid  to  tlie  persons  entitled  such  persons  as  shall  be  the  heirs-at- 
thereto  as  their,  or  either  of  their,  law  and  next  of  kin "  of  R.,  in  such 
next  of  kin,  according  to  the  laws  of  parts  as  they  would  have  been  re- 
the  State  of  New  York,  and  as  if  the  spectively  entitled  to,  in  case  B.  had 
same  were  personal  property,  and  owned  the  same  and  had  died  in- 
they,  or  either  of  them,  had  died  in-  testate.  In  an  action,  among  other 
testate."  By  another  clause,  it  was  things,  to  determine  who  were  en- 
provided,  that  if  any  of  the  children  titled  to  such  part  upon  the  death  of 
should  die  without  issue,  his  or  her  B.,  who  died  leaving  a  widow  and  two 
share  should  go  to  the  survivors.  One  children,  him  surviving. —  Held,  that 
of  the  sons  died  before  his  share  had  the  widow  was  not  entitled  to  a  share 
been  fully  paid,  leaving  a,  widow  and  therein,  but  that  it  went  to  the  ehil- 
one  child.  In  an  action  for  an  in-  dren.  (Piatt  v.  Mickle,  137  N.  Y. 
terpretation  of  the  will, —  Held,  that  106.)  To  the  same  eflfect,  Matter  of 
the  widow  was  not  entitled  to  any  Devoe,  supra.  See  §§  94,  269,  n.  50. 
portion  of  the  residue,  but  that  the  61  The  words  "  if  there  be,"  in  the 
whole  thereof  belonged  to  the  child,  statute,  mean,  "if  the  decedent  left." 
Husband    and   wife    are   not   next   of  See  Rose  v.  Clark,  8  Paige,  574. 
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above,  and  to  the  whole,  if  it  does  not  exceed  two  thousand  dol- 
lars; if  it  exceeds  that  sum,  then  she  is  entitled  to  the  one-half 
plus  two  thousand  dollars.  In  other  words,  in  such  a  case,  she 
has  one-half  and  two  thousand  dollars  besides,  unless  the  surplus 
does  not  exceed  two  thousand  dollars;  in  which  event  she  takes 
the  whole. 

4.  If  there  be  no  children,  and  no  representatives  of  them,  and' 
no  father,  but  the  mother  survives,  then  the  widow  is  entitled  to 
her  moiety  —  one-half  —  and  the  mother,  and  brothers  and  sisters, 
or  nephews  and  nieces,  take  the  remainder  in  equal  shares. 

5.  If  there  be  no  child  or  descendant,  but  the  father  survives, 
the  widow  is  entitled  to  one-half,  and  the  father  one-half. 

§  822.  Effect  of  widow's  dower  on  her  right  to  distributive  share. 

—  The  fact  that  the  widow  of  the  testator  has  taken  her  dower  in 
her  husband's  estate  prevents  her  taking,  under  the  statute,  her 
distributive  share  of  lapsed  or  inoperative  legacies  which  are  the 
proceeds  of  real  estate  directed  to  be  converted  for  the  purposes  of 
the  will.''^  But  a  widow  to  whom  her  husband  devised  and 
bequeathed  all  his  property  for  life,  in  lieu  of  dower,  is  never- 
theless entitled  to  her  distributive  share  in  the  remainder  of  the 
personalty,  which  has  failed  by  reason  of  the  incapacity  of  the 
legatee.''^  Her  acceptance  of  a  legacy  in  lieu  of  dower  will  not 
at  all  affect  her  right  arising  under  the  statute,  or  from  any  other 
source,  to  the  personal  property,  as  dower  can  only  be  had  of  real 
property.^  But  a  bequest  to  a  widow  in  lieu  of  a  dower,  and  all 
claims  against  the  estate  as  widow,  will,  if  accepted,  prevent  her 
taking  a  distributive  share  in  lapsed  legacies.®^ 

§  823.  Divorced  wife. — A  divorced  wife,  whether  the  divorce 
was  granted  because  of  the  misconduct  of  herself  or  her  husband, 
is  not  entitled  on  his  death,  intestate,  to  administration,  nor  to  a 
distributive  share  of  his  personal  estate.  The  statutory  provision, 
that  if  the  divorce  was  granted  because  of  the  misconduct  of  the 
wife,  she  shall  not  be  entitled  "  to  any  distributive  share  of  his 


62  Parker  v.  Linden,  113  N.  Y.  28.  64  Hatch  v.  Bassett,  52  N.  Y.  359; 
Compare  Edsall  v.  Waterbury,  2  Eedf.  Lefevre  v.  Lefevre,  59  id'.  434;  Matter 
48.  of  Merserau,  38  Misc.  208;   77  N.  Y. 

63  Canfield  v.  Crandall,  4  Dem.  111.  Supp.  329. 

The  fact  that   she  cannot  now   come  65  Matter  of  Benson,  96  N.  Y.  499; 

into    possession    of    her     distributive  Matter  of  Hodgman,  140  id.  421;   65 

share  does  not  aflfect  her  right  to  re-  N.  Y.  Supp.  800.    See  Matter  of  Mer- 

ceive   it.     (Sweet  v.  Chase,  2  N.  Y.  serau,  supra. 
73.) 


7S1  Administeation  of  Estate,  Etc.  §  824. 

personal  estate,"  ®^  is  needless  and  superfluous,  and  does  not  indi- 
cate an  intention  to  confer  such  right  in  a  case  where  the  miscon- 
duct was  that  of  the  husband.®^ 

§  824.  Rights  of  widower — The  hushand  of  a  woman  dying 
intestate,  and  leaving  descendants,  is  entitled  to  the  same  distribu- 
tive share  in  the  personal  estate  to  which  a  widow  is  entitled  in 
the  personal  estate  of  her  husband.®^  The  estates  of  married 
women,  dying  intestate,  luithout  leaving  surviving  descendants,  are 
not  distributable  under  the  Statute  of  Distributions,  but  by  the  rule 
of  the  common  law.^®  By  the  common  law,  marriage  was  an 
absolute  gift  to  the  husband  of  the  goods  and  chattels  and  personal 
property  of  which  the  wife  was  actually  possessed,  and  of  such  as 
came  to  her  during  coverture.  As  to  such  property,  the  title  was 
vested  in  the  husband,  and  upon  his  death,  it  went  to  his  repre- 
sentatives; if  the  wife  died  first,  it  was  his  property  after,  as  it 
was  before,  her  death,  and  as  to  it,  no  administration  was  or  is 
necessary.  These  common-law  rights  of  the  surviving  husband 
to  the  personal  property  of  his  wife  dying  intestate  without 
descendants,  are  not  taken  away  or  impaired  by  the  various  acts 
relating  to  married  women;™  and  the  same  is  exempted  from  the 
operation  of  the  Statute  of  Distributions,  the  husband  being  enti- 
tled in  preference  to  the  wife's  next  of  kin.'^-'-  This  rule  of  the 
common  law  was  recognized  by  the  Revised  Statutes.'^^  The  hus- 
band's rights  cannot  be  affected  by  the  granting  of  administration 


66  2  R.  S.  146,  §  48;  Co.  Civ.  Proc,  70L.   1848,  c.  200;  L.   1849,  c.  375; 

§     1760,    subd.    3.      See     §§    95,    347,  L.    1860,   c.    90;    L.    1862,   c.    172;    L. 

ante.     As   to   effect   of  divorce  upon  1867,   c.    782;    Cons.    L.    1909,   c.    19, 

dower,  see  Cons.  L.  1909,  c.  52,  §  196  §§  50,  51. 

(L.  1896,  c.  547,  §  176).  Tl  Barnes   v.   Underwood,   47   N.   Y. 

67 Matter  of  Ensign,  103  N.  Y.  284;  351;   Ransom  v.   Nichols,  22  id.    110; 

Wait  V.  Wait,  4  id.  95;  Kade  v.  Lau-  Ryder  v.  Hulse,  24  id.  372;  Matter  of 

ber,   16  Abb.  Pr.    (N.   S.)   288.     Com-  McLeod.  32  Misc.  229;  66  N.  Y.  Supp. 

pare  Schiffer  v.  Pruden,  64  N.  Y.  47;  255;   Matter   of   Klingensmith,   58   id. 

Scliiffer  v.  Dietz,  83  id.  300;  Renwick  375;    Fry   v.    Smith,    10   Abb.    N.    C. 

V.  Renwick,  10  Paige,  420.     Adultery  224;    Oilman  v.   MoArdle,   12  id.   414, 

of  wife  which  has  been  condoned  does  and    cases    infra.       See    Foehner    v. 

not  bar  her  dower.      (Pitts  v.   Pitts,  Huber,   42   App.   Div.   439;    aff'd',   166 

13   Abb.    Pr.    [N.    S.]    272;    64   Barb.  N.   Y.   619.     Of  course,  the  intestacy 

482;  aff'd,  52  N.  Y.  593;   14  Abb.  Pr.  of  the  wife  must  be  during  the  hus- 

[N.  S.]  97.)  band's  life.     In  case  a  portion  of  her 

68  Cons.  L.  1909,  e.  18,  §  100  (for-  estate  is  not  disposed  of  by  operation 
merly  Co.  Civ.  Proc,  §  2734;  sub-  of  her  will,  at  her  husband's  death, 
stantially  adopting  2  R.  S.  98,  §  79,  that  portion,  on  the  husband's  death, 
as  amended  L.  1867,  c.  782,  §  11).  goes  to  her  next  of  kin.  (Kearney 
See  §  346,  ante.  v.  Miss.  Soc,  10  Abb.  N.  C.  274.) 

69  Watson  V.  Bonney,  2  Sandf.  405;  T2  2  R.  S.  75,  §  29, 
McCosker  v.  Golden,  1  Bradf.  64;  Val- 

lance   v.   Bausch,    28    Barb.    635,    and 
cases  infra. 
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to  another  person/^  nor  by  the  question  whether  the  property, 
including  choses  in  action  of  his  wife,  were  reduced  to  possession 
or  not,'^*  inasmuch  as  he  takes  in  virtue  of  his  marital  right,  and 
not  of  his  right  to  administration.  Hence,  in  the  case  of  a  mar- 
ried woman  who  had  died  leaving  no  descendants,  and  by  her  will 
divided  her  personal  property  between  her  husband  and  her  col- 
lateral relatives,  her  surviving  husband  is  entitled  to  the  whole  of 
a  legacy  which  had  lapsed  by  the  death  of  a  legatee  before  the 
testatrix;  and  letters  of  administration  are  not  necessary  to  pro- 
tect his  interest.'''^' 

§  825.  Next  of  kin  of  husband  or  wife Under  certain  circum- 
stances, the  next  of  kin  of  the  husband  or  wife  of  an  intestate  are 
deemed  the  next  of  kin  of  the  decedent.  If  there  be  no  husband 
or  wife  surviving  and  no  children,  representatives  of  a  child,  or 
next  of  kin,  then  such  personal  property  as  may  have  been  received 
by  the  deceased  from  his  or  her  husband  or  wife,  as  the  case  may 
be,  by  will  or  intestacy,  shall  be  distributed  equally  to  the  next 
of  kin  of  such  husband  or  wife.^" 


ARTICLE  THIRD. 

EIGHTS    OF    LINEAL    KINDRED. 

§  826.  Distributive  shares  of  children. —  The  descendants  of  an 
intestate  take  the  whole  of  the  surplus  of  his  personal  estate,  less 
the  widow's  share,  to  the  exclusion  of  all  other  persons,  whether 
belonging  to  the  ascending  line  of  lineals,  or  to  the  collateral  line 
of  relations.      If  there  be  no  widow,  they  take  the  whole,  abso- 


73  Ransom  v.  Nichols,  22  N.  Y.  Ill;  taken  possession  of  his  deceased  wife's 

Robins  v.   McClure,   100  id.  328,  336.  assets,  the  fact  that  he  has  taken  out 

See  Foehner  v.  Huber,  supra.  letters  does  not  change  the  nature  or 

T4  Ryder    v.   Hulse,    24   N.   Y.   372;  source  of  his  title;  and  although,  upon 

Oilman    v.    McAi-dle,    12   Abb.   N.    C.  his  accounting,  a  judgment  creditor  of 

414;  Olmsted  v.  Keyes,  85  N.  Y.  602.  the  husband   (or  a  receiver  appointed 

See  Westervelt  v.  Gregg,  12  id.  210.  in  supplementary   proceedings  on  the 

75  Robins  V.  McClure,  100  N.  Y.  judgment)  is  entitled  to  intervene, 
328;  distinguishing  Barnes  v.  Under-  yet  such  judgment  creditor  or  re- 
wood,  47  id.  351.  It  seems,  that  ceiver  can  receive  nothing  from  the 
where  the  husband,  as  executor,  has  administrator  as  such,  because  all 
control  over  the  property  of  his  de-  that  he  has  is  his  own  in  his  right 
ceased  wife,  for  all  purposes  of  ad-  as  husband.  (Matter  of  Gilligan,  18 
ministration  he  occupies  the  same  po-  St.  Rep.  812;  1  Connoly,  137.) 
sition  as  if  he  were  administrator,  76  Cons.  L.  1909,  c.  18,  §  98,  subd. 
and  he  acquires  the  same  rights.  (lb.)  16  (formerly  Co.  Civ.  Proc,  §  2732, 
Where    the   husband    so    entitled   has  subd.  16). 
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lutely,  in  equal  shares.  Relatives,  including  descendants  and  next 
of  kin,  tegotten  before  the  intestate's  death,  but  born  thereafter, 
take  in  the  same  manner  as  if  they  had  been  born  in  the  intestate's 
lifetime,  and  had  survived  him."  Children  of  the  half  blood, 
that  is,  children  of  the  intestate  by  a  different  father  or  mother, 
take  equally  vrith  those  of  the  whole  blood,  that  is,  those  born  of 
the  same  parents;  and  the  representatives  of  children  of  the  half 
blood  take  in  the  same  manner  as  representatives  of  the  whole 
blood.''^®  If  any  of  the  intestate's  descendants  or  next  of  kin  died 
before  him,  the  equal  share  of  the  child  so  dying  goes  to  the  legal 
representative  of  such  child.  Those  who  take  in  their  own  right 
receive  equal  shares,  and  those  who  take  by  representation  receive 
the  share  to  which  the  parent  whom  they  represent,  if  living,  would 
have  been  entitled.^®  A  child  expressly  disinherited  by  his  father's 
will,  as  to  realty,  is  not  prevented  from  sharing  the  personalty 
under  the  Statute  of  Distributions.*" 

§  827.  Shares  of  illegitimate  children — By  the  Eevised  Stat- 
utes,'^^  illegitimate  children  were  not  entitled  to  inherit  from  either 
the  father  or  the  mother ;  but  this  rule  is  now  modified,*^  so  that, 
in  the  case  of  a  mother. dying  intestate,  without  lawful  issue,  her 
illegitimate  children  are  entitled  to  inherit  from  her,  as  if  they 
were  legitimate. 

§  828.  Shares  of  parents —  The  parents  of  an  intestate  are  not 
entitled  to  share  in  the  surplus,  if  there  are  descendants.  (1)  If 
there  are  no  descendants,  then  the  share  of  the  parents  depends 
upon  whether  there  is  a  widow.  If  there  are  no  descendants  and 
no  widow,  the  father  takes  the  whole ;  the  mother  takes  the  whole 
only  in  case  there  are  not  only  no  descendants,  widow  and  father, 
but  no  brother,  sister,  or-  representative  of  brother  or  sister.  If 
there  are  brothers  and  sisters,  the  widow  takes  one-half,  and  the 


TTCons.   L.   1909,  c.   18,  §  98,   subd.  Hubbard,  29  App.  Div.  166;  51  N.  Y. 

14   (formerly  Co.  Civ.  Proc,  §  2732).  Supp.   526;   Herzog  v.  Title   G.   &   T. 

78  Id.,    subd.     13.      See    Matter    of  Co.,  177  N.  Y.  86. 

Suckley,  11  Hun,  344,  and  ante,  §  805.  81  l  R.  s.  754,  §  19. 

■79  Cons.  L.   1909,  c.   18,  §   98,  subd.  82  Cons.  L.   1909,  c.   18,   §   98,  subd. 

11.  15    (formerly   Co.   Civ.   Proc,   §   2732, 

soRauchfuss   V.   Rauchfuss,  2  Dam.  subd.   15;   L.  1855,  c.  547,  §   1).     See 

271.     See  Lynes  v.  Townsend,  33  N.  Y.  §   816o,   ante.     The  illegitimacy  of  a 

561 ;    Henriques   v.    Sterling,   26  App.  person  vcill  not  be  presumed  but  must 

Div.   30;   49  N.   Y.   Supp.   1071;  Hen-  be    proved    by    those    contesting    his 

riques    v.    Yale    University,    28    App.  rights.     (Matter  of  Matthews,  153  N. 

Div.     354;     51     N.     Y.     Supp.     284;  Y.  443;  Matter  of  Kelly,  46  Misc.  541.) 

Sehwencke   v.    Hoffner,    18   App.   Div.  See  Matter  of  Garner,  59  Misc.   116. 
182;    45   N.   Y.    Supp.   937;    Wood   v. 
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other  half  goes  to  the  mother  and  the  brothers  and  sisters,  or  their 
representatives.  (2)  If  there  be  a  widow,  but  no  child  or  descend- 
ant, the  father  takes  one-half  and  the  widow  the  other  half ;  and 
the  mother  takes  the  same  share  where  the  father  is  dead. 

§  829.  Mother  of  illegitimate — If  the  intestate  is  an  illegiti- 
mate, his  mother  will  take  the  whole  surplus  in  case  there  is  no 
child  or  descendant  or  widow.  Such  mother  is  entitled  to  letters 
of  administration,  in  exclusion  of  all  other  persons.  If  the  mother 
do  not  survive  the  intestate,  then  his  relatives  on  the  part  of  the 
mother  take  in  the  same  manner  as  if  he  had  been  legitimate,  and 
they  are  entitled  to  letters  of  administration,  in  the  same  order.®* 

§  830.  Advancements  to  children "  If  any  child  of  such  de- 
ceased person  have  been  advanced  by  the  deceased,  by  settlement 
or  portion  of  real  or  personal  property,  the  value  thereof  shall  be 
reckoned  with  that  part  of  the  surplus  of  the  personal  property, 
which  remains  to  be  distributed  among  the  children ;  and  if  such 
advancement  be  equal  or  superior  to  the  amount,  which,  according 
to  the  preceding  section,  would  be  distributed  to  such  child,  as 
his  share  of  such  surplus  and  advancement,  such  child  and  his 
descendants  shall  be  excluded  from  any  share  in  the  distribution 
of  such  surplus.  If  such  advancement  be  not  equal  to  such 
amount,  such  child,  or  his  descendants,  shall  be  entitled  to  receive 
so  much  only,  as  is  sufficient  to  make  all  the  shares  of  all  the  chil- 
dren, in  such  surplus  and  advancement,  to  be  equal,  as  near  as  can 
be  estimated.  The  maintaining  or  educating,  or  the  giving  of 
money  to  a  child,  without  a  view  to  a  portion  or  settlement  in  life, 
shall  not  be  deemed  an  advancement,  within  the  meaning  of  this 
section,  nor  shall  the  foregoing  provisions  of  this  section  apply 
in  any  case  where  there  is  any  real  property  of  the  intestate  to 
descend  to  his  heirs.®*    Where  there  is  a  surplus  of  personal  prop- 


83  Cons.  L.  1909,  e.  18,  §  98,  subd.  ter  of  Quinn,  2  L.  Bui.  59.  For  the 
8  (formerly  Co.  Civ.  Proc,  §  2732,  rule  where  there  is  real  estate,  see 
subd.  9).    See  ante,  §  804.  Hicks   v.  Gildersleeve,  4  Abb.  Pr.   3; 

84  Cons.  L.  1909,  c.  18,  §  99  (for-  Terry  v.  Dayton,  31  Barb.  524;  Parker 
merely  Co.  Civ.  Proc,  §  2733  in  part;  v.  McCluer,  3  Abb.  Ct.  App.  Dec.  454. 
adopting  2  R.  S.  97,  §§  76,  77,  As  to  advances  for  maintaining  and 
78,  as  amended  by  L.  1867,  c.  educating  child,  see  Vail  v.  Vail,  10 
782).  For  the  provisions  of  the  Barb.  69;  McRae  v.  McRae,  3  Bradf. 
Statute  of  Descents  in  reference  199,  and  ante,  §  811.  As  to  distinction 
to  advancements,  see  §  811,  a-nte.  between  an  advancement  and  a  loan, 
The  provisions  of  the  original  stat-  see  Bruce  v.  Griscom,  9  Hun,  280; 
ute,  above,  were  held  to  apply  in  aff'd,  70  N.  Y.  612;  Matter  of  Bart- 
cases  of  total  intestacy.  (Thompson  lett,  4  Misc.  380;  Ebeling  v.  Ebeling, 
V.  Carmichael,  3  Sandf.  Ch.  127.)  But  61  Misc.  537.  Payment  by  a  parent 
see  Hays  v.  Hibbard,  3  Redf.  28;  Mat-  of  the  purchase  price  of  a  farm,  the 
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€rty  to  be  distributed,  and  tbe  advancement  consisted  of  personal 
property,  or  where  a  deficiency  in  the  adjustment  of  an  advance- 
ment of  real  property  is  chargeable  on  personal  property,  the 
•decree  for  distribution,  in  the  Surrogate's  Court,  must  adjust  all 
the  advancements  which  have  not  been  previously  adjusted  by  the 
judgment  of  a  court  of  competent  jurisdiction.  For  that  purpose, 
if  any  person  to  be  affected  by  the  decree  is  not  a  party  to  the  pro- 
ceeding, the  surrogate  must  cause  him  to  be  brought  in  by  a  sup- 
plemental citation."  *^  The  term  "  advancement,"  used  in  the 
statute,  is  of  much  narrower  signification  than  the  general  word 
■"  advances,"  which  includes  any  gift  or  loan.^®  Not  only  a  child, 
but  the  descendants  of  a  child  of  an  intestate,  who  died  before  him, 
are  entitled,  on  the  final  distribution,  when  it  consists  exclusively 
of  personal  property,  to  the  benefit  of  advancements  made  by  him 
in  his  lifetime  to  his  other  children;  and  such  advancements  are 
to  be  taken  into  consideration,  in  determining  the  distributive 
shares.  The  word  "  children,"  as  used  in  the  statute,  includes 
all  the  descendants  of  the  intestate  entitled  to  share  in  his  estate.^'^ 

AKTICLE  EOURTH. 

eights  of  collateeal  kindeed. 

§  831.  When  collaterals  take —  The  next  of  kin,  referred  to  in 
the  statute,  are  to  be  ascertained  by  the  rules  before  mentioned, 
which  are  the  same  as  those  which  determine  who  are  entitled  to 
letters  of  administration.  It  has  been  doubted  whether  a  decree 
adjudging  a  person  entitled,  as  of  next  of  kin,  to  letters  of  admin- 
istration, would  not  be  final  and  conclusive,  as  to  his  rights,  on 
the  distribution  of  the  estate.^*  We  have  already  incidentally 
stated  the  cases  in  which  the  collateral  kindred  take  any  share  in 
an  intestate's  personal  estate.  The  cases  in  which  brothers  and 
sisters  and  their  representatives  take  less  than  the  whole  surplus 
are  stated  in  the  statute  as  follows: 


deed  of  which  is  taken  in  the  name  STBeebe  v.  Estabrook,  79  N.  Y.  246, 
of  a  child,  is  presumptively  an  ad-  where  it  was  said  that  the  provisions 
vancement,  and  the  burden  is  on  the  of  the  Statute  of  Distributions  and  of 
child  to  show  that  it  was  a  gift  and  the  Statute  of  Descents,  on  the  sub- 
not  an  advancement.  (Sweet  v.  ject  of  advancements,  are  to  be  taken 
Northrup,  12  Week.  Dig.  377.)  To  the  and  construed  together,  as  the  two 
same  effect,'  Matter  of  Robinson,  45  statutes  are  in  pari  materia. 
Misc.   551.  SSFerrie  v.  Public  Adm'r,  3  Bradf. 

85  Co.  Civ.  Proc,  §  2733.  151,  171. 

86  Chase    v.    Ewing,    51    Barb.    597, 
612.     See  note  84,  supra. 

50 
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"  3.  If  the  deceased  leaves  a  widow,  and  no  descendant,  parent, 
brother  or  sister,  nephew  or  niece,  the  widow  shall  be  entitled  to 
the  whole  surplus;  but  if  there  be  a  ir other  or  sister,  nephew  or 
niece,  and  no  descendant  or  parent,  the  widow  shall  be  entitled 
to  one-half  of  the  surplus  as  above  provided,  and  to  the  whole  of 
the  residue  if  it  does  not  exceed  two  thousand  dollars;  if  the 
residue  exceeds  that  sum,  she  shall  receive,  in  addition  to  the  one- 
half,  two  thousand  dollars,  and  the  remainder  shall  be  distributed 
to  the  brothers  and  sisters,  and  their  representatives. 

"  6.  If  the  deceased  leave  no  children,  and  no  representatives 
of  them,  and  no  father,  and  leaves  a  widow  and  a  mother,  the  one- 
half  not  distributed  to  the  widow  shall  be  distributed  in  equal 
shares  to  his  mother  and  brothers  and  sisters,  or  the  representatives 
of  such  brothers  and  sisters;  and  if  there  be  no  widow,  the  whole 
surplus  shall  be  distributed  in  like  manner  to  the  mother,  and  to 
the  brothers  and  sisters,  or  the  representatives  of  such  brothers 
and  sisters." 

The  brothers  and  sisters,  nephews  and  nieces,  therefore,  share, 
in  certain  cases,  with  the  widow,  or  with  the  widow  and  mother. 
If  there  be  no  lineal  kindred  they  take  the  whole  surplus.  Where 
the  intestate  left  no  descendant,  parent,  brother,  sister,  descendant 
of  any  brother  or  sister,  uncle,  or  aunt,  but  left  first  cousins,  and 
the  children  of  deceased  first  cousins,  the  first  cousins  are  entitled 
to  take,  to  the  exclusion  of  said  children.^® 

AETICLE  FIFTH. 

PEOCEEDINGS  TO  COMPEL  PAYMENT  OF  TOSTEIBTTTIVE  SHARES. 

§  832.  Distributing  surplus — •  The  last  duty  of  an  administrator 
in  the  administration  of  an  intestate's  estate,  is  to  distribute  the 
surplus  to  and  among  the  husband  or  widow  and  the  next  of  kin. 
The  sum  of  money  which  is  so  to  be  distributed,  and  the  respective 
shares  of  the  distributees,  cannot  usually  be  exactly  determined, 
except  upon  a  final  judicial  settlement  of  the  account.  If  upon 
such  accounting,  "  any  part  of  the  estate  remains,  and  is  ready 
to  be  distributed,  *  *  *  the  decree  must  direct  the  payment 
and  distribution  thereof  to  the  persons  so  entitled,  according  to 
their  respective  rights."  ^°    Such  a  decree,  and  a  distribution  made 


89Adee  v.  Campbell,  79  N.  Y.  52;        90  Co.  Civ.  Proc,  §  2743. 
Matter  of  Barry,  62  Misc.  456. 
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thereunder,  will  not,  of  course,  discharge  the  accounting  party 
from  personal  liability  for  the  claims  of  parties  who  were  not 
made  parties  to  the  proceedings,  or  whose  claim  the  administrator 
had  knowledge,  or  ought  to  have  had  knowledge,  of,  before  making 
the  distribution.  He  is  bound  to  ascertain,  before  making  dis- 
tribution, that  there  are  no  unpaid  taxes  on  the  general  estate,^^ 
or  transfer  tax  payable  upon  the  individual  shares  of  the  next 
of  kin.^2 

§  833.  Payment  in  advance  of  final  accounting. —  The  statute 
contemplates,  however,  the  likelihood  that,  within  one  year  after 
the  grant  of  letters,  the  reduction  of  the  estate  to  possession,  and 
the  ascertaining  and  payment  of  claims  will  have  been  so  far 
advanced  that  the  court  may  determine,  with  some  degree  of  cer- 
tainty, whether  there  will  be  a  surplus,  and,  if  so,  the  amount 
which  may  be  distributed  in  advance  of  the  final  decree.  It, 
therefore,  provides  that  a  person  who  is  entitled  to  a  distributive 
share  may,  at  any  time  after  one  year  from  the  grant  of  letters, 
institute  a  proceeding  to  compel  the  payment  of  his  share,  or  of 
its  just  proportional  part.®^  As  in  the  case  of  legacies,  so  a  dis- 
tributive share,  or  some  part  of  it,  may  be  ordered  paid,  although 
a  year  has  not  expired,  where  it  is  necessary  for  the  support  or 
education  of  the  distributee,  upon  the  filing  of  a  bond,®*  etc.  The 
statutory  remedies,  by  action*^  and  by  special  proceeding,  for  the 
recovery  of  distributive  shares  are  so  nearly  identical  with  those 
for  the  recovery  of  legacies,  which  we  have  already  fully  detailed, 


91  McMahon  v.  Jones,  14  Abb.  N.  C.  subd.  1,  is  overruled.     (Matter  of  Dun- 

406.  ham,  1  Connoly,  323.)     See  ante,  §  7S7. 

82  See  ante,  §  714.  95  An  action  at  law  is  not  sustain- 

93  Co.  Civ.  Proc.,  §  2722.  See  §  781,  able  for  a  distributive  share  of  an  in- 
ante.  Pending  proceedings  for  an  ac-  testate's  property,  to  which  plaintiff 
counting  and  distribution,  no  other  in-  is  entitled  as  one  of  the  next  of  kin, 
dependent  proceeding  should  be  al-  unless  there  be  evidence  that  he  holds 
lowed  to  compel  even  a,  partial  dis-  the  money,  not  as  executor,  but  in 
tribution  or  settlement  of  the  estate  his  individual  character.  (Fischer  v. 
or  the  payment  of  a  distributive  Fischer,  50  N.  Y.  Super.  [J.  &  S.]  74.) 
share.     (Bruen's  Estate,  3  L.  Bui.  88.)  A  foreign  administrator,  to  be  liable 

94  Co.  Civ.  Proc,  §  2723  (former  here  for  a  distributive  share,  must  be 
§  2719).  In  Clock  v.  Chadeagne  (10  shown  to  be  in  possession  of  assets 
Hun,  97),  it  was  decided  that  the  pro-  within  this  State.  (Vermilya  v. 
oeeding  to  compel  the  payment  of  a  Beatty,  6  Barb.  429.)  An  action  can- 
distributive  share  must  be  commenced  not  be  maintained  by  one  of  the  next 
within  the  time  that  an  action  may  of  kin  of  an  intestate  against  the 
be  brought.  Wood  v.  Ruseo  (4  Redf.  others  to  recover  his  distributive  share 
380),  so  far  as  it  holds  that  the  time  of  the  personal  estate  in  their  hands, 
begins  to  run  only  from  the  time  but  an  administrator  should  be  ap- 
the  claimant  first  learns  of  the  ap-  pointed  to  make  distribution.  (Pal- 
pointment  of  the  administrator,  under  mer  v.  Green,  63  Hun,  6;  17  N.  Y. 
the  principle  of  Co.  Civ.  Proc,  §  410,  Supp.  441.) 
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that  it  will  be  unnecessary  to  say  more  here  than  to  refer  to  a  pre- 
vious page.  The  subject  will  also  be  necessarily  adverted  to  when 
we  come  to  consider  the  proceedings  on  accounting. 

It  should  be  observed,  however,  that  in  proceedings  by  persons 
claiming  to  be  entitled  as  widow,  or  as  next  of  kin,  for  the  pay- 
ment of  their  shares,  the  scope  for  controversy,  as  to  the  rights  of 
the  petitioner,  is  much  larger  than  in  cases  of  application  for  the 
payment  of  legacies.  Questions  as  to  the  validity  of  the  intes- 
tate's marriage  with  the  person  claiming  to  be  his  widow,  and  as 
to  the  legitimacy  and  identity  of  persons  claiming  to  be  children 
of,  or  next  of  kin  to,  the  intestate,  frequently  arise,  involving  the 
rights  of  all  the  persons  interested  in  the  estate.  As  notice  of  the 
application  for  the  advance  payment  of  a  share  is  not  required  to 
be  given  to  the  other  next  of  kin,  the  statute  wisely  provides  that 
where  the  administrator,  by  his  answer,  denies  the  validity  or 
legality  of  the  claim,  even  upon  information  or  belief,  the  petition 
must  be  dismissed  without  further  hearing.^®  It  is  a  general 
principle  that  there  can  be  no  legal  distribution  without  adminis- 
tration. The  share  of  a  deceased  distributee  cannot  be  paid  to 
his  next  of  kin,  but  only  to  his  personal  representative.^^  With- 
out the  direction  of  the  surrogate,  the  share  of  a  minor  cannot  be 
paid,  even  to  his  general  guardian.®* 

86  Co.  Civ.  Proe.,  §  2722.     See  ante,        98  Wilcox  v.   Smith,   26  Barb.   316; 
§   784.  Rose  V.  Clark,  8  Paige,  574.     See  Co. 

97  Matter  of  Black,  1  Tuck.  145.    It    Civ.  Proc,  §  2746;  ante,  §  792. 
may  be  paid  to  an  assignee.  (Co.  Civ. 
Proc,    §    2743.)      See    Clock    v.    Cha- 
deagne,  10  Hun,  97. 
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TITLE  FIEST. 


NATUEE    AND    JUKISDICTION    OF    THE    PEOCEEDING. 

§  834.  Liability  of  real  estate  for  debts —  The  primary  fund  for 
the  payment  of  debts  and  legacies  is  the  personal  estate,  and  the 
land  cannot  be  resorted  to  for  that  purpose,  until  the  personalty 
is  exhausted  in  the  ordinary  course  of  administration,  and  under 
authority  of  the  statute.^  Besides  the  remedy  given  to  creditors 
of  a  decedent  against  his  heirs  and  devisees  for  the  recovery  of 
the  debts,  to  the  extent  of  the  lands  descended  or  devised,  pro- 
vided the  personal  estate  is  insufficient  or  has  been  exhausted,^ 


1  Kingsland  v.  Murray,  133  N.  Y. 
170;  44  St.  Rep.  515.  In  Hogan  v. 
Kavanaugh  (138  N.  Y.  417),  it  was 
held,  that  an  action  to  have  a  legacy 
declared  to  be  a  charge  upon  the  tes- 
tator's real  estate  was  not  a  suitable 
and  appropriate  proceeding  for  ascer- 
taining who  were  creditors,  and  the 
amounts  of  their  claims,  or  to  close 
up  the  estate,  without  administration 
or  a  resort  to  the  procedure  prescribed 
by  statute  for  the  proof  of  debts  and 
payment  thereof  from  the  personalty, 
or,  if  insufficient,  the  sale  of  the 
realty  for  that  purpose.  It  appear- 
ing in  such  an  action  that  no  execu- 
tors were  appointed,  and  no  adminis- 
tration, with  the  will  annexed  or 
otherwise,  had  been  applied  for,  and 
that  the  judgment  therein,  after  ad- 
judging the  legacies  to  be  a  charge, 
provided  for  the  sale  of  the  land  for 
the  payment  out  of  the  proceeds,  first, 
of  the  debts  of  the  testator,  and 
then  of  the  legacies  if  the  surplus 
was  sufficient;  if  not,  to  apply  it  pro 
rata, —  Held,  that  so  much  of  the 
judgment  as  provided  for  a,  sale  for 
the  payment  of  the  debts  was  error; 
also,   that   the  legacies   could   not  be 


enforced  by  sale  without  the  pres- 
ence of  the  administrator  of  the  de- 
ceased. See  Letson  v.  Evans,  33 
Misc.  437;  68  N.  Y.  Supp.  421.  In 
Holly  V.  Gibbons  (176  N.  Y.  520), 
it  was  held  that  where  the  personal 
estate  of  a  decedent  is  insufficient  to 
satisfy  his  debts  a  creditor  may  main- 
tain an  action  in  equity  to  establish 
his  claim  and  to  compel  an  executor 
having  a  testamentary  power  to  sell 
designated  real  estate  "  for  the  pur- 
pose of  paying  debts,"  to  sell  the 
same  and  apply  the  proceeds  to  the 
extinguishment  of  the  debt.  *  See 
Hallock  V.  Hallock,  79  App.  Div.  508; 
80  N.  Y.  Supp.  61. 

2  See  Cons.  L.  1909,  c.  18,  §§  101,  102 
(formerly  Co.  Civ.  Proc,  §  1843);  Par- 
sons V.  Bowne,  7  Paige,  354;  Wam- 
baugh  V.  Gates,  1  How.  App.  Cas.  247; 
II  Paige,  505;  Sehermerhorn  v.  Bar- 
hydt,  9  id.  28;  ^^^litaker  v.  Youna',  2 
Cow.  569;  Jewett  v.  Keenholts,"  16 
Barb.  193;  Ferguson  v.  Broome,  1 
Bradf.  11;  Herkimer  v.  Rice,  27  N.  Y. 
163;  Lockwood  v.  Fawcett,  17  Hiin, 
146;  Rogers  v.  Patterson,  79  id.  483; 
Adams  v.  Fassett,  149  N.  Y.  61; 
Brater    v.    Hopper,    77    id.    244;     De 
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the  statute  furnishes  a  remedy  by  a  special  proceeding,  in  a  Sur- 
rogate's Court,  for  the  sale  of  the  real  estate  and  the  application 
of  the  proceeds  to  pay  the  decedent's  debts  and  funeral  exjjenses, 
if  the  personalty  is  not  sufficient  for  that  purpose,*  at  the  instance 
either  of  a  creditor  or  of  the  executor  or  administrator. 

§  835.  Object  and  construction  of  the  statute. — ^As  the  title  to 
real  property  vests  instantly  in  the  heir  or  devisee  upon  the  death 
of  the  owner,  the  proceedings  by  creditors,  or  by  the  executor  or 
administrator,  to  reach  it  are,  in  their  nature,  an  attack  upon  a 
vested  title,  for  the  purpose  of  diverting  the  property  from  its 
apparent  owner,  to  satisfy  demands  which,  perhaps,  were  pre- 
viously unliquidated  or  undisclosed.  The  statute  which  author- 
izes these  proceedings  and  regulates  the  method  of  procedure  is, 
therefore,  framed  with  many  safeguards,  which  are  intended 
chiefly  to  secure  the  following  objects:  1.  A  convenient  remedy 
for  the  satisfaction  of  creditors  fro  rata}  2.  A  just  protection 
to  the  title  of  the  heir  or  devisee,  or  those  claiming  under  them, 
and  a  reasonable  limit  to  the  period  during  which  that  title  may 
be  thus  attacked.  The  complexity  of  the  statutory  provisions, 
which  were  framed  with  a  view  to  these  purposes,  made  it  difficult 
to  conduct  such  proceedings  without  leaving  ground  afterward  to 
question  their  precise  conformity  to  those  provisions.  In  con- 
sequence of  the  doubt  cast  upon  many  titles  thereby,  an  act  was 
passed  in  1850,^  which  was  subsequently  amended  and  extended, 
declaring  that  all  sales  made  by  virtue  of  these  proceedings  should 
be  deemed  as  valid  as  if  made  by  a  court  of  original  general  juris- 
diction, thus  authoritatively  recognizing  a  third  element  to  be  con- 
sidered in  the  construction  of  the  statute,  namely,  the  certainty 
of  titles  and  the  protection  of  purchasers  at  such  sales.® 


Crano   v.   Moore,    50    App.    Div.    361;  8  N.  Y.  Supp.  182.    The  statute  does 

Cunningham  v.  Parker,  146  N.  Y.  29;  not  create  a  new  liability  against  the 

Matteson  v.    Falser,    173   N.   Y.   404;  heirs,  but  merely  provides  a  method 

Deyo  1.  Morss,  30  App.  Div.  56;  Law-  of     enforcing     an     existing     liability 

rence   v.    Grout,    112   App.    Div.    241.  against  decedent's  assets   which  have 

Prior  to  the  Code  the  heirs  took,  sub-  come     into     their     hands.       (Hill     v. 

ject   to   the   payment   of   the   debt   of  Moore,   131   App.   Div.  365.) 

their  ancestor,  to  the  extent  of  any  3  See  Kingsland  v.  Murray,  supra; 

deficiency    of    his    personalty    appli-  Hogan  v.  Kavanaugh,  supra. 

cable  thereto.     The  right  of  creditors  *  See  Matter  of  Fox,  92  N.  Y.  96 ; 

to   assert   and   establish   their   claims  Bennett    v.    Grain,    4    St.    Rep.    158; 

against  the  heirs  was  not  created  by  Rowing  v.  Moran,  5  Dem.  56. 

the  Revised  Statutes;  their  provisions  5  L.  1850,  e.  82;  L.  1857,  c.  82,  §  3; 

relating  thereto    (2  R.   S.  452,  §§   32,  L.   1869,  c.  260. 

33)     simply    changed    somewhat    the  o  For  a  history  of  this  remedy,  see 

manner  of  enforcing  that  right.  (Read  Ferguson    v.    Broome,    1    Bradf.     lOj 

V.   Patterson,    134   N.    Y.    128.)      See  Moore  v.  Moore,  14  Barb.  28. 

Allen  V.   Sandford,   28   St.   Rep.   510; 
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As  the  statutory  authority  given  by  this  statute  is  in  derogation 
of  the  common  law,^  it  must  be  strictly  pursued;  every  requisite 
of  the  statute  having  the  semblance  of  benefit  to  the  owner  must 
be  strictly  complied  with.^ 

§  836.  History  of  the  statute — In  the  original  statute,^  the 
executor  or  administrator  v^as  authorized,  on  discovering  or  sus- 
pecting that  the  personal  assets  would  be  insufiicient  to  pay  the 
debts,  to  present,  as  soon  as  conveniently  might  be,  a  just  and 
true  account  to  the  judge  of  probate,  and  to  request  his  aid  in 
the  premises.-^"  The  statute,  prior  to  the  revision  of  1830,  con- 
tained no  express  limit  of  the  time  within  which  such  application 
should  be  made ;  but  it  was  held  that  the  application  must  be  made 
with  due  diligence  and  in  a  reasonable  time  (one  year  being  con- 
sidered as  a  proper  limit  in  ordinary  cases)  ;  and  that,  if  the  appli- 
cation was  not  so  made,  the  judge  or  surrogate  had,  from  the 
nature  of  his  judicial  trust,  a  discretion  to  reject  the  application, 
for  such  a  secret  and  hidden  lien  ought  not  to  be  encouraged.^-'- 
In  the  revision  of  1830,  the  right  to  apply  "v^as  limited  to  three 
years  after  the  granting  of  letters.  In  harmony  with  this  limita- 
tion, creditors  were  restrained  during  the  same  period  from  bring- 
ing suits  against  the  heirs  or  devisees  to  recover,  from  them,  debts 
of  the  decedent,  by  reason  of  their  having  shared  in  his  property. 
By  the  original  statute,  also,  creditors  were  not  allowed  to  proceed 
in  this  way,  but  the  statute  simply  gave  authority  to  the  executor 
or  administrator  to  do  so.  The  Revised  Statutes  authorized  the 
creditors  to  initiate  the  proceedings,  if,  after  the  executor  or 
administrator  had  rendered  an  account,  it  appeared  that  there 
were  not  sufficient  assets. '^^  With  this  general  view  of  the  prin- 
cipal changes  that  have  been  made,  we  pass  to  the  consideration 
of  the  matters  upon  which  the  jurisdiction  of  the  court  depends, 
and  the  method  of  procedure. 

§  837.  Nature  of  proceedings —  This  remedy,  under  the  present 
Code,  is  clearly  a  special  proceeding  as  distinguished  from  an 


7  See   Matter  of  Bellesheim,   17  St.  10  See  the  substance  of  the  statute 

Eep.  10;   1  N.  Y.  Supp.  276.  stated  in  Mooera  v.   White,  6  Johns. 

sCor-win   v.   Merritt,   3   Barb.   341;  Ch.   376. 

Ackley  v.  Dygert,  33  id.  176;   Bloom  H  See  Mooera  v.  White,  supra. 

V.    Burdick,    1    Hill,    131;    Duryea   v.  12  2    R.    S.    108,    §    48;    superseded 

Maekey,    151    N.    Y.    204;    Matter    of  afterward  by  L.  1837,  c.  460,  §  72,  as 

Pirie,    133   App.   Div.   431,    and   cases  amended  by  L.  1843,  c.  172;  L.  1847, 

infra.  c.  298;  L.  1869,  c.  845;  L,  1873,  c.  211. 

9  1  Greenl.  Laws,  237;  Act  of  April 
4,   1786. 


§§  838,  839.        Disposition  of  Eeal  Estate  792 

action  ;^^  but  it  is  not  a  proceeding  in  rem,  within  the  rule  whick 
would  make  the  adjudication  therein  conclusive  upon  all  the 
world. -^^  Neither  is  it  a  suit  against  the  heirs  or  devisees,  within 
the  meaning  of  the  statute,  ^^  which  requires  that  such  a  suit,  to 
charge  the  defendants  with  the  debts  of  the  decedent,  must  be 
brought  within  three  j^ears  from  the  time  of  granting  letters.^® 

§  838.  Jurisdictional  facts —  The  existence  of  the  jurisdictional 
facts  specified  by  the  statute  have  always  been  treated  by  the  courts 
as  essential  to  the  validity  of  the  sale ;"  and  the  jurisdiction  when 
once  acquired,  being  purely  statutory,  must  be  exercised  in  the 
manner  and  according  to  the  procedure  prescribed.  ^^  But  mere 
irregularities  or  errors  in  the  subsequent  proceedings  do  not,  in 
general,  render  the  decree  void,  nor  afford  ground  for  impeaching 
it  collaterally;  the  remedy  is  an  appeal.-^®  In  the  application  of 
these  principles  under  the  existing  statute,  some  conflict  has  arisen 
in  determining  what  matters  are  jurisdictional,  and  what  are  not ; 
and,  on  the  whole,  the  courts  have,  with  great  strictness,  applied, 
to  titles  derived  under  these  sales,  the  familiar  rule,  that  to  divest 
a  person  of  his  property  by  a  special  statutory  proceeding,  every 
direction  of  the  statute  must  be  strictly  complied  with.  ISTumerous 
cases  in  the  books  indicate  the  inconvenience  and  hardship,  and 
the  uncertainty  of  titles,  which  have  necessarily  resulted,  to  an 
extent  far  beyond  the  substantial  protection  of  the  interests  of 
heirs  and  devisees,  which  it  is  the  only  object  of  that  rule  to 
maintain.^'* 

§  839.  What  surrogate  has  jurisdiction —  The  application  for  a 
sale,  etc.,  of  the  property  must  be  made  to  the  Surrogate's  Court 


13  And  the  same   rule  formerly  ob-  amendments  (L.  1869,  c.  260;  L.  1872, 

tained.     See  Skidmore  v.  Eomaine,  2  c.  92;  L.   1878,  c.   129),  now  replaced 

Bradf.   122.  by   Co.    Civ.   Proc,   §   2785,   were   In- 

1*  Schneider  v.  McFarland,  2  N.  Y.  tended    to     obviate    these    inconveni- 

459.  ences,  by   declaring  that   sales   made 

IB  2  R.  S.  109,  §  53;  Co.  Civ.  Proc,  under  the  statute  should  be  as  effect- 

§  1844.  ual   as  if  made  by   order  of  a  court 

18  Mead  v.  Jenkins,  4  Redf .  369.  having    original    general    jurisdiction. 

17  Ackley  v.  Dygert,  33  Barb.  177;  But  none  of  these  statutes  cure  juris- 
Rigney  v.  Coles,  6  Bosw.  479;  Van  dictional  defects.  (Stilwell  v.  Swarth- 
Deusen  v.  Sweet,  51  N.  Y.  378;  Mat-  out,  81  N.  Y.  109.)  As  to  the  effect 
ter  of  Pirie,  133  App.  Div.  431.  of  changes  in  the  statutes  on  pending 

18  Duryea  v.  Mackey,  151  N.  Y.  proceedings,  and  the  retrospective 
204;  Matter  of  Pirie,  supra.  effect  of  the  acts  confirming  titles,  see 

19  Atkins  V.  Kinnan,  20  Wend.  241;  Fox  v.  Lipe,  24  Wend.  164;  Jackson 
Farrington  v.  King,  1  Bradf.  182,  and  v.  Irwin,  10  Wend.  441;  Chandler  v. 
cases  cited  infra.  Northrop,    24    Barb.    129;    Forbes    v. 

20  The  Act  of  1850  (c.  82),  and  its  Halsey,  26  N".  Y.  53. 
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from  which  letters  were  issued  ;^^  and,  as  has  already  appeared, 
the  mere  existence  of  property  of  a  nonresident  decedent,  liable 
to  be  so  disposed  of,  situated  in  the  surrogate's  county,  confers 
jurisdiction  to  grant  letters.^^  Such  Surrogate's  Court  has  juris- 
diction to  decree  the  disposition  of  the  property  wherever  the 
same  may  be  situated,  within  the  limits  of  the  State,  and  is  not 
confined  to  that  found  within  its  own  county.^* 

§  840.  What  property  liable  to  be  applied The  property  which 

is  subject  to  such  a  disposition  is  either  (1)  real  property,  of  which 
a  decedent  died  seized,^*  or  (2)  the  interest  of  a  decedent  in  real 
property,  held  by  him  under  a  contract  for  the  purchase  thereof, 
made  either  with  him,  or  with  a  person  from  whom  he  derived 
his  interest;  but  this  does  not  include  either  (a)  property  which 
is  devised,  expressly  charged  with  the  payment  of  debts  or  funeral 
expenses,"'  or  (h)  which  is  exempted  from  levy  and  sale  by  virtue 
of  an  execution.^®  Eeal  property  not  so  expressly  charged,  or 
which  is  not  exempt  as  aforesaid,  is  subject  to  the  operation  of  the 
statute. 

§  841.  Decedent's  interest. —  Under  the  Statute  of  1786,  only 
legal  estates  could  be  sold  f  an  equitable  interest  not  being  within 
that,  as  it  is  within  the  present,  statute.  A  vendee's  interest  in 
a  contract  for  purchase,  even  in  a  parol  contract,  if  taken  out  of 
the  operation  of  the  Statute  of  Frauds  by  part  performance,  is, 
therefore,  subject  to  sale  under  the  statute.^*      Where,  however, 

21  Co.  Civ.  Proc,  §  2750.  The  Su-  manent  part  thereof,  and  being 
preme  Court  has  no  jurisdiction  to  adapted  to  the  purpose  thereof,  they 
entertain  this  proceeding.  (Hoey  v.  may  be  sold  as  part  thereof  for  the 
Kinney,  10  Abb.  Pr.  400;  Letson  v.  benefit  of  decedent's  creditors.  (Rich- 
Evans,  33  Misc.  437 ;  68  N.  Y.  Supp.  mond  v.  Freeman's  Nat.  Bank,  86  App. 
421.)  See  Little  Falls  Nat.  Bank  v.  Div.  152;  83  N.  Y.  Supp.  632.) 
King,  53  App.  Div.  541 ;  65  N.  Y.  Supp.  25  While  a  specific  creditor  whose 
1010.  claim   is,  by   the   will,   charged   upon 

22  See  Co.  Civ.  Proc,  §  2476;  ante,  land,  cannot  maintain  the  proceeding, 
§  144.  The  rule  was  otherwise  under  other  unsecured  creditors  may  do  so. 
the  Revised  Statutes.  See  Hollister  v.  (Little  Falls  Nat.  Bank  v.  King,  53 
Hollister,  10  How.  Pr.  532;  Hart  v.  App.  Div.  541;  65  N.  Y.  Supp.  1010; 
Coltrain,  19  Wend.  378.  Matter  of  Richmond,  168  N.  Y.  385.) 

23  Long  V.  Olmsted,  3  Dem.  581.  26  Co.  Civ.  Proc,  §  2749. 

24  If  the  decedent  was  seized  at  the  27  Livingston  v.  Livingston,  3  Johns, 
time    of   his    death,   it   is   immaterial  Ch.   148. 

that  a  contest  was  pending  as  to  his  28  Richmond  v.  Foote,  3  Lans.  244. 
title.  (Hewitt  v.  Hewitt,  3  Bradf.  In  Matter  of  Chipman  (26  St.  Rep. 
265.)  ^^^le^e  the  devisee  of  certain  797;  7  N.  Y.  Supp.  372;  aff'g  s.  c. 
mill  property  has  added  thereto  sub  nam.  Matter  of  Rider,  6  Den. 
machines  and  appliances  with  the  473),  testator  agreed  that,  if  con- 
intent  and  purpose  of  making  them  testants  would  go  on  his  farm  and 
permanently  a  part  thereof,  and  they  take  care  of  him  for  life,  they  should 
having  been  made  and  used  as  a  per-  have     all    his    property.      They    per- 
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the  contract  was  rescinded  after  the  purchaser's  death,  for  failure 
to  pay  the  purchase  money,  and  the  purchaser's  heir,  who  was  in 
possession,  was  ousted  under  a  judgment  in  ejectment,  the  land 
cannot  be  reached  by  these  proceedings  to  pay  the  deceased  pur- 
chaser's debts,  although  the  heir  had  acquired  complete  title  by  a 
deed  from  the  seller.^® 

§  842.  Where  there  is  a  power  of  sale. —  Prior  to  the  amendment 
of  1904,  real  property  which,  by  the  terms  of  the  will,  was  subject 
to  a  valid  power  of  sale  for  the  payment  of  debts  and  funeral 
expenses,  was  declared  not  to  be  within  the  operation  of  the  stat- 
ute ;  and  the  question  which  most  frequently  arose  was  as  to 
whether  the  will  contained  a  valid  power  of  sale  of  the  decedent's 
real  property  for  the  payment  of  his  debts,  etc.  The  principle 
which  governed  this  class  of  cases  was  this :  That  "  whenever  a 
power  or  authority  to  sell  is  given  by  will  to  the  executor  without 
limitation,  and  not  in  terms  made  discretionary,  and  its  exercise 
is  rendered  necessary  by  the  scope  of  the  will  and  its  declared  pur- 
poses, the  authority  is  to  be  deemed  imperative,  and  a  direction 
to  sell  will  be  implied,  provided  the  design  and  purpose  of  the 
testator  is  unequivocal,  and  the  implication  so  strong  as  to  leave 
no  substantial  doubt,  and  his  intention  cannot  otherwise  be  car- 
ried out."  ^^     In  such  a  case,  the  remedy  of  this  proceeding  could 

formed  the  condition  and  he  devised  band's   right   of   curtesy,    which    still 

the  property  to  them.     In  a  proceed-  exists    (Arrowsmith  v.  Arrowsmitli,  8 

ing  to  sell  the  farm  to  pay  debts, —  Hun,  606),  does  not  prevent  the  sale. 

Held,  on  appeal,  that  a  finding  of  the  etc.,    of    his    intestate    wife's    land's; 

jury  that  he  died  seized  of  the  title  but  he  will  acquire  the  same  interest 

to  his  farm  was  not  erroneous.     But  in  the  surplus  as  he  had  in  the  land 

it  seems  that  such  fact  is  not  material  itself.     (lb.) 

in  determining  the  contestant's  rights,  29  Goodwin    v.    Nelin,    2    Abb.    Ct. 

as    the    agreement    gave    them    equi-  App.  Dec.  258. 

table  interests  in  the  farm,  which  30  Matter  of  Gantert,  136  N.  Y. 
they  were  entitled  to  have  protected.  106;  48  St.  Rep.  889.  In  that  case, 
(lb.)  In  Matter  of  Williams  (1  Misc.  testator  gave  all  his  property,  real 
35;  22  N.  Y.  Supp.  906),  a  lessor  and  personal,  to  executors  and  trus- 
agreed  to  pay  his  lessee  for  building  tees,  upon  certain  specified  trusts 
a  barn  on  the  leased  premises,  and  with  "  full  power  and  authority  to  sell 
that  if  he  died,  during  the  term,  the  and  convey  any  and  all  "  the  real  es- 
lessee  "  shall  have  a  legal  claim  tate.  Held,  that  the  power  to  sell 
against  my  estate  for  the  reasonable  was  imperative,  and  the  exercise  of 
value  of  said  barn."  At  the  time  of  it  might  be  compelled  by  the  creditor; 
making  the  agreement  the  lessor  had  and  that,  as  the  debtor  had  thus 
no  personalty,  and  he  died  during  the  provided  another  remedy  equally 
term  without  paying  for  the  barn,  prompt  and  effective  in  its  opera- 
Held,  that  the  contract  was  not  an  tion,  the  statutory  remedy  could  not 
equitable  mortgage  on  the  land,  but  be  resorted  to.  The  court  said:  "  We 
an  admission  of  an  indebtedness  are  referred  to  many  other  cases 
which  the  lessee  could  enforce  by  a  where  it  has  been  held  that  a  power 
proceeding  to  sell  the  deceased  lessor's  of  sale  is  not  available  for  the  pay- 
land  for  payment  of  debts.     A  hus-  ment  of  debts,  but  they  are  all  cases 
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not  be  resorted  to.^^  But  where  the  power  of  sale  was  not  impera' 
tive,  but  rested  in  the  discretion  of  the  executor  whether  he  would 
exercise  it  or  not,  a  sale  might  be  forced  by  this  proceeding. ^^    The 

■where  the  power  was  either  diacre-  power  of  sale.  (Parker  v.  Beer,  65 
tionary,  or  limited  to  some  other  App.  Div.  598;  72  N.  Y.  Supp.  055; 
specific  purpose,  or  where  it  could  not  aff'd',  173  N.  Y.  332.)  In  Matter  of 
be  exercised  without  breaking  up  and  Davids  (5  Dem.  14),  the  estate  con- 
destroying  the  scheme  of  the  will  and  sisted  wholly  of  real  property.  The 
frustrating  the  intention  of  the  tes-  will,  after  certain  bequests,  directed 
tator;"  citing  Kinnier  v.  Rogers,  42  the  payment  of  testator's  debts  and 
N.  Y.  531;  Scholle  v.  Scholle,  113  funeral  expenses,  and  provided  that 
id.  261;  Matter  of  McComb,  117  id.  his  entire  estate  should  be  sold  and 
378;  Matter  of  Bingham,  127  id.  296.  turned  into  cash  as  soon  after  his 
See  also  Chamberlain  v.  Taylor,  105  death  as  should  be  deemed  advisable, 
id.  194;  Hobson  v.  Hale,  95  id'.  598;  Held,  that  the  real  property  was 
Matter  of  Rowley,  38  Misc.  622;  78  "subject  to  a  valid  power  of  sale  for 
N.  Y.  Supp.  215.  In  O'Flynn  v.  the  payment  of  debts."  Russell  v. 
Powers  (136  N.  Y.  412),  the  will  de-  Russell  (30  N.  Y.  581)  was  distin- 
vised  the  residuary  estate  to  the  ex-  guished  on  the  ground  that  in  that 
ecutor  in  trust  and  authorized  him  ease  the  power  of  sale  was  for  the 
"  at  any  time  before  the  final  divi-  sole  benefit  of  legatees,  and  not  gen- 
sion  and  settlement  "  of  the  estate,  erally.  See  Dennis  v.  Jones,  1  Dem. 
for  any  purpose  "which,  in  his  dis-  80;  Matter  of  Rosenfield,  10  Civ. 
cretion,  may  render  it  advisable  so  Proc.  Rep.  201;  5  St.  Rep.  339;  5  Dem. 
to  do,"  to  sell  any  part  or  portion  251;  Matter  of  Coutant,  24  Misc.  350; 
of  the  real  estate.  Held,  that  the  53  N.  Y.  Supp.  713. 
power  of  sale  given  the  executor  32  Matter  of  Johnson,  18  App.  Div. 
could  be  lawfully  exercised  for  the  371;  46  N.  Y.  Supp.  53;  Matter  of 
payment  of  an  honest  debt,  in  no  way  Heroy,  67  Hun,  13;  sub  nom.  Matter 
invalid  or  outlawed,  owing  to  himself,  of  Campbell,  21  N.  Y.  Supp.  685.  In 
31  An  implied  power  of  sale,  if  that  case,  testator,  whose  will  con- 
actual  and  valid,  was  sufficient  to  tained  no  mention  of  his  debts  nor 
prevent  this  proceeding.  (Coogan  v.  direction  for  their  payment,  after 
Ockershausen,  55  N.  Y.  Super.  [J.  &  giving  certain  legacies,  devised  the 
S.]  286;  s.  c,  11  Civ.  Proc.  Rep.  315;  residue  of  his  estate  to  his  .execu- 
aff'd,  18  St.  Rep.  366.)  To  the  same  tors,  in  trust,  to  receive  the  rents 
effect.  Matter  of  Hesdra  (2  Connoly,  and  profits  during  the  lifetime  of  his 
514;  20  N.  Y.  Supp.  79),  where  the  wife,  and  apply  them  to  the  support 
will,  after  directing  that  testator's  of  his  family,  and  after  her  death 
lawful  debts  be  paid,  and  giving  cer-  he  devised  the  remainder  to  his  chil- 
tain  legacies,  provided  that  "  the  rtal  dren.  By  a  subsequent  clause  he  em- 
and  personal  estate,  wherever  found,  powered  his  executors,  if  they  should 
shall  be  disposed  of  as  deemed  best  deem  it  to  be  for  the  best  interests 
by  my  executor."  Held,  that  this  lat-  of  his  estate,  to  sell  any  of  his  real 
ter  provision  gave  the  executor  a  estate.  Held,  on  appeal  from  an 
valid  power  of  sale  to  pay  debts,  order  of  the  surrogate  denying  the 
which  defeated  the  proceeding.  A  application  of  certain  creditors  for  a 
will  which,  "  after  my  lawful  debts  sale  of  his  real  estate,  that  the  ap- 
and  those  of  my  brother  are  paid,"  plication  should  not  have  been  re- 
gave  the  estate  to  executors  and  di-  fused;  that  the  real  estate  of  the  de- 
rected  them  to  convert  it  and  dis-  cedent  was  not  expressly  charged  with 
tribute  the  proceeds  in  a,  manner  pre-  the  payment  of  his  debts,  and,  there- 
scribed, —  Held,  not  to  confer  a  power  fore,  the  creditors  were  entitled  to 
to  sell  real  estate  to  pay  debts,  iind  take  proceedings  for  its  sale,  and  that 
that  the  proceeding  was  maintainable,  the  power  of  sale  given  to  the  execu- 
(Matter  of  Karge,  45  St.  Rep.  916;  tors  was  discretionary  and  not  Imper- 
18  N.  Y.  Supp.  724.)  So,  too,  where  ative,  and,  unless  imperative,  the 
property  was  given  to  executors  to  creditors  could  maintain  the  pro- 
"  dispose  of  the*  same  as  though  I  ceedings, 
died   intestate,"   accompanied    with   a 
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statute  in  its  present  form  has  omitted  all  reference  to  powers  of 
sale,  so  that  now  the  existence  of  such  a  power  is  no  longer  an 
obstacle  to  the  maintenance  of  the  proceeding. 

§  843.  Where  lands  are  charged  with  payment  of  debts. — ^An 

intention  to  charge  the  payment  of  debts  upon  a  devise  of  real 
estate  will  not  be  construed  from  the  use  by  testator  of  formal 
words,  or  commonly  employed  phrases.  Thus,  the  opening  words 
of  the  will  — "  after  all  my  lawful  and  just  debts  are  paid,  I  give," 
etc. —  do  not  amount  to  an  expression  or  declaration  of  the  mode 
in  which  the  testator  intended  his  debts  to  be  paid;  and  they  do 
not  charge  the  real  estate  with  their  payment  ;^^  they  merely  pro- 
vide for  what  the  law  required,  if  there  had  been  no  such  clause, 
to  wit,  that  the  debts  should  be  a  charge  on  the  property  of  the 
testator.^*  To  justify  a  finding  of  an  intent  on  the  testator's  part 
to  make  the  debts  a  charge  on  his  real  estate,  such  intent  must 
appear  from  express  direction  or  be  clearly  gathered  from  the  pro- 
visions of  the  will.^''  "  Debts  and  legacies  stand  upon  a  different 
basis,  and,  consequently,  words  that  would  indicate  an  intention 
to  charge  one  on  real  estate  might  not  convey  any  such  intention 
as  to  the  other."  ^^ 


33  Matter  of  City  of  Rochester,  UO  34  Smith  v.  Soper,  32  Hun,  46. 

N.  Y.  159;  s.  0.  as  City  of  Rochester  35CIift   v.    Moses,    116   N.    Y.    144. 

V.   Smith,  17  St.  Rep.   146;   Cunning-  See  Youngs  v.  Youngs,  102  App.  Div. 

ham  V.  Parker,   146  N.   Y.  29;   65  St.  444;    92   N.   Y.    Supp.    546;    aff'd,    183 

Rep.   774;    Matter   of   Van  Vleck,  32  N.  Y.  550.     Compare  Matter  of  Fox, 

Misc.  4-19;  Matter  of  O'Brien,  39  App.  52  id.  530;  White  v.  Kane  (51  N.  Y. 

Div.  321;  56  N.  Y.  Supp.  925;  Matter  Super.    [J.    &   S.]    295;    7    Civ.   Proc. 

of   McKay,   24  Misc.   255;    53    N.   Y.  Rep.  267),  where  it  was  held,  that  a 

Supp.    563;    Matter    of    Grotrian,    30  devise   to   testator's   wife,   "after   all 

Misc.  23;    62  N.   Y.   Supp.  996.     The  my   lawful   debts   are    paid   and    dis- 

mere     inadequacy     of     the     personal  charged,"  charged  the  debts  upon  the 

property  to  pay  the   debts  is   not   a  devise.     In    Smith   v.   Coup    (6   Dem. 

circumstance  from  which  an  intention  45),  the  disposing  clause  of  the  will 

to  charge  the  real  property  therewith  commenced  with  the  words  "  after  all 

can  be  inferred.     (lb.)     To  the  same  my   just    debts   are   paid,"   and    then 

effect,   see   Clift  v.  Moses,   116  N.  Y.  gave  specific  devises.     Held,  that  this 

144;  Matter  of  Bingham,  127  id.  296.  brought    the    case   within   the    exeep- 

A   will  providing   that,   after   pay-  tions,  and  the  court  had  no  jurisdic- 

ment  of  testator's  debts,  all  the  debts  tion     to     dispose     of     the     property, 

of  his   mother   be   paid   out   of   "  my  Where  there  is  a  general  direction  to 

estate,"  will  be  held  not  to  intend  to  satisfy  mortgages  on  real  estate  out 

charge    the   debts   of    the   mother   on  of     income,    without     specifying    the 

his  real  estate;  it  not  appearing  that  method  by  which  such  purpose  is  to 

at  the  time   he  should'  have  thought  be    effectuated,    qiien/,     whether    the 

his  personalty  insufficient,  and  he  not  court    has    power    to    carry    out    the 

having  charged  thereon  his  own  debts,  same  by  a  sale  for  a  term  of  years? 

or   a   bequest   to  an    old   servant,   or  (Matter  of  Fisher,  4  Misc.  46.) 

one  to   a  step-dauffhter.      (Lediper  v.  36  Per  Haight,  J.,  in  Clift  v.  Moses, 
Canfield,  78  App.  Div.   596;   79  N;  Y. 
Supp.  758.)      See  Hallock  v.  Hallock, 
79  App.  Div.  508;  80  N.  Y.  Supp.  61. 
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§  844.  Lands  exempt —  The  statute  exempts,  from  its  operation, 
property  which  is  exempted  from  levy  and  sale  by  virtue  of  an 
execution.  Thus  a  seat  or  pevsr  occupied  in  a  place  of  public 
worship  ;^^  and  land  set  apart  as  a  family  or  private  burying- 
ground,  properly  designated  by  recording,  etc.,  and  not  exceeding 
in  extent  one-fourth  of  an  acre,  etc.,  are  exempt  f^  and  so  are  ceme- 
teries.^® A  lot  of  land  with  one  or  more  buildings,  not  exceeding 
$1,000  in  value,  owned  and  occupied  by  a  householder  having  a 
family,  as  a  residence,  properly  designated,  is  exempt  from  execu- 
tion, and  consequently  from  disposition  under  this  proceeding  to 
pay  debts.*" 

§  845.  For  what  purpose  a  sale,  etc.,  may  be  had —  The  statute 
permits  the  proceeding  to  be  taken  only  for  the  payment  of  the 
decedent's  debts,  funeral  expenses  and  judgment  liens.*^  The 
latter  are  not  strictly  debts  due  from  the  decedent,  though  they 
are  a  charge  against  the  estate ;  and  they  were  not,  until  recently, 
within  the  statute.*^  Formerly  the  statute  did  not  authorize  the 
proceeding  where  there  were  no  debts  except  those  incurred  in  the 
administration  of  the  estate;*^  but  since  the  amendments  of  1904, 
the  proper  and  necessary  expenses  of  administration  are  payable 
from  the  proceeds  of  sale  in  these  proceedings.**  The  proceeding 
is  authorized  though  there  are  no  claims  against  the  estate  except 

37  Co.   Civ.   Proc,   §  1390.  Arnold   (42  Hun,  136)  as  to  claim  for 

38  Co.  Civ.  Proc,  §§  1395,  1396.  funeral  expenses  under  L.  1874,  c.  267. 
38  L.   1877,  c.  31;   Cons.  L.   1909,  e.        « Matter  of  Hatch,  182  N.  Y.  320; 

62,   §   450.  Matter    of    Cornwall,    1    Tuck.    250; 

*0Co.  Civ.  Proc.,  §§  1397,  1398.     See  Smith  v.  Meakim,  2  Dem.   129;   s.  c. 

also  as  to  homesteads,  J§  1399,  1400-  as   Matter    of    Meakim,    5    Civ.  Proc. 

1404.     Real    estate   bought    with   the  Rep.   421;    Matter   of   Quatlander,   29 

pension  money   of   the  decedent  may  Misc.  566;  61  N.  Y.  Supp.  1064.     But 

be  sold  in  a  proceeding  for  the  pur-  see  Shute  v.  Shute,  5  Dem.   1.     Dur- 

pose  of  the  payment  of  his  debts,  the  ing  pendency  of  an  action  against  an 

exemption   from  debts   not   extending  executor     for     misappropriation,     he 

beyond  the  decease  of  the  pensioner,  died,    and    his    executor    was    substi- 

(Matter   of   Liddle,  35  Misc.   173;    71  tuted;   judgment  was   recovered  with 

N.    Y.   Supp.    474.)  costs,   both   of   which   defendant   was 

«Co.  Civ.  Proc,  §  2750;  not  lega-  directed  to  pay  out   of   the   estate,— 

cies.     (Matter  of  Connor,  1  L.  Bui.  8.)  Held,  that  the  judgment  creditor  was 

"  Funeral    expenses  "    will    include    a  not  entitled  to  a  preference,  but  only 

reasonable  charge  for  a  suitable  head-  to    a   pro   rata   share,    and    that   the 

stone.     But    an    expenditure    of    $500  costs  were   properly   disallowed   as   a 

for  a,  headstone  will  not  be  allowed  claim  payable  out  of  the  proceeds  of 

when    the    estate    does    not    exceed  a   sale   of  the   real   estate.      (Matter 

$8,000.      (Owens  v.  Bloomer,  14  Hun,  of  Fox,  92  N.   Y.  93.) 
296.)     See  ante,  §  549.  44  Matter  of  Liscomb,  60  Misc.  647. 

42  Matter  of  Corwin,   10  Misc.  196;  See  Co.  Civ.  Proc,  §  2514,  subd.  3 
31  N.  Y.  Supp.  426.    But  see  Laird  v. 
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expenses  of  the  decedent's  funeral.^^  Claims  against  the  estate 
which  were  not  debts  of  the  decedent  cannot  be  made  the  basis  of 
these  proceedings,  such  as  costs  awarded  against  the  estate  since 
decedent's  death;*®  nor  costs  in  an  action  against  the  surviving 
partner  of  decedent  upon  a  firm  debt;*^  nor  the  claim  of  the 
widow,  and  administratrix,  against  her  husband's  estate  for  main- 
taining their  infant  children;*^  nor  the  claim  of  the  husband  and 
executor  for  medical  attendance  paid  for  by  him,  since  he  is  pri- 
marily liable  therefor.*^  It  was  once  said  that  the  claim  of  the 
representative  to  be  reimbursed  for  debts  paid,  and  for  his  dis- 
bursements and  commissions  could  not  form  the  basis  of  the  pro- 
ceeding,^" but  this  is  probably  no  longer  the  rule.  Claims  incurred 
in  legal  proceedings  instituted  by  the  committee  of  a  decedent  who 
was  a  lunatic,  and  allowed  by  the  Supreme  Court  and  adjudged 
valid  claims  against  the  legal  representatives  in  the  same  manner 
as  if  they  had  been  debts  contracted  by  the  lunatic  in  his  lifetime, 
are  valid  claims  which  may  be  allowed  by  the  surrogate.*^  So, 
taxes  accruing  subsequent  to  the  date  of  decedent's  death  are 
chargeable  upon  the  land,  and  an  administrator  who  has  redeemed 
the  property  sold  for  unpaid  taxes,  is  subrogated  to  the  right  of 
the  State  against  the  property,  and  may  institute  this  proceed- 
ing;^^ but  where  the  executor  is  also  the  life  tenant,  he  cannot  be 
allowed  for  taxes,  nor  for  the  principal  and  interest  of  mortgages 
paid  by  him.^* 

Under  the  statute,  debts  of  a  testator,  for  which,  after  the  lapse 
of  three  years,  the  sole  devisee  is  liable,  may  be  allowed,  in  pro- 
ceedings to  sell  the  latter's  real  property.^* 

45  Matter    of    King,    10    Civ.    Proo.  51  Rowing    v.    Moran,    5    Dem.    56. 

Rep.  175.  But   a   claim   Of   counsel   for   services 

48  Matter   of    Foley,    39    App.    Div.  rendered  to  such  committee  in  excess 

248;   57  N.  y.  Supp.   131.  of  the  amount  allowed  by  the  court 

47  Matter  of  Stowell,  15  Misc.  533;  is   against  the   committee   personally, 
37  N.  Y.  Supp.   1127.  and  cannot  be  allowed   as  a  debt  of 

48  Woodruff  V.  Cook,  2  Edw.  259.  the  decedent.     (lb.)     In  Skidmore  v. 

49  Matter  of  Very,  24  Misc.  139;  53  Romaine    (2  Bradf.   122),   a   debt  in- 
N.  Y.  Supp.  389.  curred  for  necessaries  furnished  to  a 

CO  Ball  V.  Miller,  17  How.  Pr.  300;  person    of    weak    and    impaired    mind 

Gilchrist   v.    Rea,    9    Paige,    66.      See  was    allowed    as    a   debt    against   his 

Fitch   V.    Witbeck,   2    Barb.    Ch.    161.  estate. 

In  Shute  v.  Shute  (5  Dem.  1),  a  bal-  S2  Jones    v.    LeBaron,    3    Dem.    37. 

ance  found  due  the  administrator  on  Compare  Ball  v.  Miller,  17  How.  Pr. 

his   prior  accounting  was  directed  to  300;  Livingston  v.  Newkirk,  3  Johns, 

be  paid  out  of  the  proceeds  of  sale,  Ch.  312. 

although  it  represented  sums  paid  by  53  Matter  of  Very,  24  Misc.  139 ;  53 

the  administrator  for  expenses  of  ad-  N.  Y.  Supp.  389. 

ministration,  and  not  upon  a  debt  of  54  Matter  of  Fielding,  30  Misc.  700; 

the   intestate.  64  N,  Y.  Supp.  569. 
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TITLE  SECOND. 

PEOCTJEEMENT    OF    DECEEE. 

§  846.  When  application  to  be  made —  In  order  to  fix  a  certain 
period  after  which  bona  fide  purchasers'^  will  be  protected,  and 
actions  may  be  maintained  against  heirs  and  devisees  personally,^® 
the  statute  prescribes^^  that  the  application  may  be  made  to  the 
proper  surrogate  at  any  time  within  three  years  after  letters  were 
first  duly  granted  in  this  State;  that  is,  three  years  from  the  date 
of  the  original  grant  of  letters,  and  not  (in  case  of  a  change  of 
administration)  from  the  time  letters  were  granted  to  the  adminis- 
trator who  made  the  sale.^^  As  the  law  stood  prior  to  the  Repeal- 
ing Act  of  1880,  a  creditor  could  not  commence  the  proceeding 
until  after  the  representative  had  rendered  his  account,  and,  con- 
sequently, the  proceeding  was  stayed  by  a  "  statutory  prohibition  " 
within  the  meaning  of  that  term  as  used  in  section  40'6  of  the 
■Code,  providing  that  the  time  of  the  continuance  of  such  a  stay 
is  not  to  be  taken  as  a  part  of  the  time  limited  for  the  commence- 
ment of  an  action.''®      But  under  the  present  Code,  a  creditor 

55  See  Mead  v.  Jenkins,  95  N.  Y.  31.  of  this   section,  but,   as  they  existed 

56  Sloeum  V.  English,  62  N.  Y.  494;  at  that  time,  were  saved  by  the  pro- 
Parkinson  V.  Jacobson,  18  Hun,  353;  vision  (§  3352)  which  enacts  that 
Smith  V.  Soper,  32  id.  46;  Jewett  v.  nothing  contained  in  any  provision  of 
Keenholts,    16   Barb.   193.  that    portion    of    the   Code    (save    as 

67  Co.  Civ.  Proc,  §  2750.  excepted)    renders   ineffectual    or    im- 

58  Sloeum  V.  English,  supra.  See  pairs  any  right  accrued  or  established 
Fonda  v.  Chapman,  23  Hun,  119;  U.  before  the  provision  takes  effect,  and 
S.  L.  Ins.  Co.  v.  Jordan,  5  Eedf.  207.  that,  for  the  purpose  of  enforcing 
If  the  petition  is  filed  and  the  cita-  such  a  right,  the  statutes  in  force  on 
tions  issued  within  three  years  after  the  day  before  the  provision  takes  ef- 
the  granting  of  letters,  the  proceeding  feet,  are  deemed  to  remain  in  force, 
is  timely,  although  the  citation  is  re-  (O'Flynn  v.  Powers,  136  N.  Y.  412.) 
turnable  after  the  expiration  of  that  This,  in  eflfeet,  overrules  U.  S.  Trust 
period.  (Matter  of  Topping,  18  Civ.  Co.  v.  Jordan  (5  Redf.  207),  where  it 
Proc.  Rep.  115;  29  St.  Rep.  211;  Oly-  was  held,  that  section  2750  applied  to 
phant  V.  Phyfe,  48  App.  Div.  1 ;  62  a  case  where  letters  were  issued  more 
N.  Y.  Supp.  688;  aff'd,  166  N.  Y.  630.)  than  three  years  before  September  1, 
So,  too,  where  the  petition  was  filed  1880;  and  also  Carman  v.  Brown  (4 
within  the  three  years,  but  the  cita-  Dem.  96).  In  the  last-named  case, 
tion  not  issued  for  four  years  there-  the  decedent  died  October  1,  1868,  in- 
after.  (Matter  of  Van  Vleck,  32  Misc.  debted  to  C.  on  simple  contract  for 
419.)  a    sum    which    had    become    due    on 

59  Mead  v.  Jenkins,  95  N.  Y.  31.  April  1,  1868,  leaving  a  will  which 
The  rights  of  creditors  of  decedents  was  admitted  to  probate  and  letters 
who  died,  and  upon  whose  estates  let-  issued  on  October  19,  1868.  In  June, 
ters  had  been  granted  more  than  1871,  a  judgment  for  the  amount  of 
three  years  prior  to  September  1,  the  claim  was  recovered  against  the 
1880,  when  the  eighteenth  chapter  of  executors,  who,  in  July,  1880,  volun- 
the  Code  went  into  effect,  were  not  tarily  rendered  their  account,  show- 
cut  off  by  the  three  years'  limitation  ing   insufficient   assets   to   pay   debts. 
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may  institute  the  proceeding  at  any  time  after  letters  granted, 
and  no  previous  accounting  is  required. 

§  847.  Limitation  of  proceeding. —  It  is  the  intention  of 
the  present  statute  to  restrict  the  right  of  the  creditor  or  repre- 
sentative to  the  three  years,  and  not  to  extend  the  period  of  limita- 
tion indefinitely,  so  as  to  give  a  creditor  three  years  after  the 
grant  of  letters,  regardless  of  the  term  or  period  which  may  have 
elapsed  before  such  letters  were  issued.^"  During  this  period  of 
three  years,  the  creditors  have  a  kind  of  statutory  lien  upon  the 
deceased  debtor's  real  estate  f^  after  the  expiration  of  three  years, 
the  debts  may  be  enforced  against  the  heirs  and  devisees,  ,and  they 
then  cease  to  be  a  lien  or  charge  upon  the  real  estate,®^  except  as 
against  the  heirs  or  devisees.^'  During  this  period  of  three  years, 
the  heirs  and  devisees  may  sell  and  convey,  but  purchasers  take 
title  at  their  peril,  and  the  land  in  their  hands  is  subject  to  the 
same  liability  to  be  thus  reached,  in  ease  the  assets  prove  deficient, 
as  it  would  have  been  in  the  hands  of  the  heir  or  devisee;^  and, 
on  the  same  grounds,  a  sale  in  partition  between  the  heirs  will 
not  preclude  a  subsequent  sale  for  payment  of  debts.^°      Where 


On  May  17,  1886,  C.  instituted  a 
special  proceeding  for  the  sale  of  the 
real  property  of  decedent  for  the  pay- 
ment of  his  debts.  Held,  that  as  C.'s 
claim  was  barred  by  the  Statute  of 
Limitations,  the  application  should 
be  denied. 

60  Church  v.  Olendorf,  49  Hun,  439. 

61  Piatt  V.  Piatt,  105  N.  Y.  488; 
Fonda  v.  Chapman,  23  Hun,  119; 
Hyde  v.  Tanner,  1  Barb.  75;  Wilson 
V.  Wilson,  13  id.  252;  Waring  v. 
Waring,  3  Abb.  Pr.  246. 

62  Piatt  V.  Piatt,  supra;  White  v. 
Kane,  51  N.  Y.  Super.  (J.  &  S.)  295; 
1  How.  Pr.  (N.  S.)  382;  7  Civ.  Proc. 
Eep.  267. 

63  Hence,  when  there  is  a  deficiency 
in  the  personal  estate,  decedent's 
debts  and  funeral  expenses  are  en- 
titled to  be  paid  out  of  surplus 
moneys  arising  from  foreclosure  sales 
of  his  real  estate,  paid  into  the  Sur- 
rogate's Court  under  section  2798  of 
the  Code,  although  the  three  years 
from  the  date  of  issuance  of  the  orig- 
inal letters  upon  the  decedent's  es- 
tate, within  which,  by  force  of  sec- 
tion 2750,  creditors  can  apply  to  the 
Surrogate's  Court  for  the  sale  of  the 
decedent's  real-  estate  to  pay  debts, 
may  have  expired.  Section  2750  does 
not  discharge  the  land  from  liability 


for  debts  after  the  expiration  of  such 
time,  so  long  as  it  remains  in  the 
legatees  or  heirs-at-law,  since  such 
limitation  is  intended  only  for  the 
protection  of  iona  fide  purchasers 
after  the  lapse  of  such  time.  (Mat- 
ter of  Callaghan,  69  Hun,  161;  23 
N.  Y.  Supp.  378.) 

64  Where,  after  the  proceeding  has 
been  dismissed,  but  before  the  time 
to  appeal  has  expired,  one  takes  a, 
mortgage  on  the  property,  he  does  so 
at  the  risk  of  a  reversal  of  the  de- 
cree. (Olyphant  v.  Phyfe,  48  App. 
Div.  1;  62  N.  Y.  Supp.  688;  aff'd, 
166  N.  Y.  630.)  See  Cunningham  v. 
Whitford,  74  Hun,  273;  26  N.  Y. 
Supp.  575.  In  Hyde  v.  Tanner  (1 
Barb.  75),  where  the  mortgagee  of 
the  decedent  relinquished  his  mort- 
gage, without  payment,  and  took  a 
new  one  from  the  heir,  it  was  held, 
that  it  should  be  deemed  to  have 
been  done  under  mistake  of  fact  as 
to  the  existence  or  amount  of  debts, 
and  as  to  insufficiency  of  personal 
assets,  and  that  the  mortgagee  must 
be  protected. 

65  Hall  V.  Partridge,  10  How.  Pr. 
188;  Mead  v.  Jenkins,  29  Hun,  253; 
95  N.  Y.  31.  See  Matter  of  Dusen- 
bury,  34  Misc.  666;  70  N.  Y.  Supp. 
725. 
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more  than  three  years  have  elapsed  after  the  granting  of  letters, 
the  premises  are  not  liable  to  a  sale  in  such  proceedings,  where 
they  have  once  vested  in  a  purchaser  for  value  and  in  good  faith, 
although  subsequently,  and  at  the  time  of  the  commencement  of 
the  proceedings,  they  have  re-vested  in  the  devisee  under  the  dece- 
dent's will."*  ^ 

§  848.  Creditor's  time  extended,  if  claim  in  litig^ation The  time 

during  which  an  action  is  pending  in  a  court  of  record,  between 
a  creditor  and  an  executor  or  administrator  of  the  estate,  is  not 
a  part  of  the  time  limited  "  for  presenting  a  petition,  founded 
upon  a  debt,  which  was  in  controversy  in  the  action ;  if  the  cred- 
itor has,  before  the  expiration  of  the  time  so  limited,  filed,  in  the 
clerk's  office  of  the  county  where  the  real  property  is  situated, 
a  notice  of  the  pendency  of  the  action;  specifying  the  names  of 
the  parties,  the  object  of  the  action,  and,  if  the  creditor's  debt  is 
made  the  foundation  of  a  counterclaim,  the  nature  of  the  counter- 
claim; containing  a  description  of  the  property  in  that  county  to 
be  affected  thereby;  and  stating  that  it  will  be  held  as  security 
for  any  judgment  obtained  in  the  action."  "''  Where  no  evidence 
is  given  that  the  cause  of  action  alleged  was  contested,  except 
proof  of  the  bringing  of  the  action,  and  that  it  had  been  pending 
six  months  at  the  time  of  filing  the  petition,  it  will  be  presumed 
that  the  claim  was  disputed  and  that  the  alleged  debt  was  in  con- 
troversy in  the  action.®^ 

The  statute  also  provides  that  "  whenever  an  executor,  admin- 
istrator, or  creditor  of  a  deceased  person  shall  have  commenced, 
or  shall  hereafter  commence,  an  action  in  any  court  of  competent 
jurisdiction  of  this  State,  for  the  purpose  of  setting  aside  any 
fraudulent  conveyance  of,  or  incumbrance  upon,  any  real  estate 
of  such  deceased  person,  and  such  action  shall  have  been  decided 
in  favor  of  such  executor,  administrator,  or  creditor,  such  ex- 
ecutor, administrator,  or  creditor,  may,  at  any  time  within  three 
years  after  the  final  determination  of  such  action,  have  and  main- 

66  Matter  of  Dodge,  105  N.  Y.  585.  canceled  in  like  manner,  or  a  specified 

67  Co.  Civ.  Proc,  §  2751.  The  orig-  portion  of  the  property  affected 
inal  statute  did  not  extend  to  a  case  thereby  may  be  discharged  from  the 
where  the  creditor  had  interposed  a  lien  thereof,  by  the  order  of  the  court 
counterclaim.  (L.  1873,  c.  211.)  A  in  which  the  action  is  pending,  made 
notice  so  filed  must  be  recorded  and  upon  the  application  of  a  person  hav- 
indexed,  and  may  be  canceled,  as  pre-  ing  an  interest  in  the  real  property, 
scribed  in  the  Code  (§§  1670-1674),  upon  notice  to  the  creditor,  and  upon 
with  respect  to  the  notice  of  pendency  such  terms  as  justice  requires."  (lb.) 
of  an  action  affecting  the  title  to  68  Matter  of  Bingham,  127  N.  Y. 
real  property;   and   "it  may  also  be  296;   38  St.  Rep.  765. 
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tain  an  action  or  proceeding  against  the  proper  parties,  in  any 
court  of  competent  jurisdiction  of  this  State,  for  a  sale  of  such 
real  estate,  and  for  a  distribution  of  the  proceeds  of  such  real 
estate  among  the  creditors  of  such  deceased  person,  and  other 
persons  entitled  to  the  same,  as  may  be  directed  by  the  judgment 
in  such  action."  ^^ 

§  849.  Who  may  make  the  application. —  The  application''"  may 
be  made  by  "  an  executor  or  administrator,  whether  sole  or  joined 
in  the  letters  with  another,'^  other  than  a  temporary  adminis- 
trator;" ^^  or  it  may  be  made  by  any  person  "  holding  a  judgment 
lien  upon  decedent's  real  property  at  ihe  time  of  his  death,  or 
any  other  creditor  of  the  decedent,  other  than  a  creditor  by  a 
mortgage,  which  is  a  lien  upon  the  decedent's  real  property." 
So,  too,  it  can  be  made  by  one  "  having  a  claim  for  funeral  ex- 
penses," as  he  is  now  deemed  a  creditor  of  the  decedent.^*  The 
words  "  executor  or  administrator  "  do  not  include  an  ancillary 
executor  or  administrator.'^*  A  creditor  whose  original  claim  is 
barred,  cannot  maintain  this  proceeding.  It  does  not  alter  the 
case  that  he  obtained  a  judgment  on  the  claim,  against  the  ex- 
ecutor, before  it  was  barred,  as  the  judgment  is  not  conclusive 
evidence  of  the  indebtedness,  which  must  be  established  in  this 
proceeding. ''°  A  creditor  who  has  assigned  his  debt  to  another 
cannot  present  the  petition,  but  the  assignee,  as  the  real  creditor, 
may  do  so.™      It  is  sufficient  if  the  creditor  states  in  the  petition 

89  Co.  Civ.  Proc,  §  2751.     /*  seems  72  As    to   a    temporary   administra- 

that,    for   the    purpose    of   preserving  tor's  power,  see  Co.  Civ.  Proc,  §  2675; 

a  claim  from  the  three  years'  limita-  §   412,  ante.     As  to  an  ancillary  ex- 

tion,   a   lis   pendens   may   be   filed   in  ecutor  or  administrator,  see   Co.  Civ. 

proceedings   upon  a  reference   of   the  Proc,    §   2702;    §   318,  ante. 

claim  against  the  executors  under  the  73  See  Co.  Civ.  Proc,   §  2514,  subd. 

statute.     (Matter  of  Bingham,  127  N.  3,  as  amended  1900.    Previous  to  that 

Y.  296;  38  St.  Rep.  765.)  amendment    it    was    held    otherwise. 

70  Co.  Civ.  Proc,   §  2750.  (Matter  of  Corwin,  10  Misc   196;   31 

71  Where  the  widow  and  executrix  N.  Y.  Supp.  426.)  See  §  845,  ante. 
paid  out  of  her  individual  estate  the  74  Matter  of  Ladd,  5  Civ.  Proc.  Rep. 
debts  and  funeral  expenses,  which  the  50.  See  Co.  Civ.  Proc,  §  2702.  As 
personal  property  was  Insufficient  to  to  a  proceeding  by  an  administrator 
meet, —  Held,  that  she  was  entitled  de  ionts  non,  where  it  appears  that 
to  be  subrogated  to  the  rights  of  such  the  personal  property  in  the  hands  of 
creditors  and  to  institute  proceedings  a  former  administrator  was  sufficient 
for  the  sale  of  real  estate.  (Matter  to  pay  debts,  see  Matter  of  Kings- 
of  O'Brien,  39  App.  Div.  321;  56  N.  land,  60  Hun,  116;  38  St.  Rep.  590; 
Y.  Supp.  925.)  The  provision,  as  to  aff'd,  133  N.  Y.  170;  44  St.  Rep.  515. 
the  joinder  of  representatives,  settles  75Raynor  v.  Gordon,  23  Hun,  264. 
a  question  left  in  doubt  by  Fitch  v.  See   post,   §§  856,  861. 

Witbeck,  2  Barb.  Ch.  161;  Jackson  v.        76  Butler  v.  Emmett,  8  Paige,  12. 
Robinson,    4   Wend.    436;    Sanford   v. 
Granger,  12  Barb.  392;   Wood  v.  Mo- 
Chesney,  40  id.   417. 
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any  one  item  of  indebtedness,  the  amount,  and  to  whom  it  is 
owing,'^^  even  though  it  appears  that  the  devisees  have  released 
their  interests  to  the  petitioner.''*  But  it  is  not  enough  to  allege, 
simply,  that  the  estate  of  the  decedent  is  indebted  to  the  petitioner 
in  a  certain  amount,  v?ith  interest;  facts  necessary  to  establish 
such  debt  must  appear;  otherwise,  the  allegation  is  a  mere  con- 
clusion.'^^  A  defect  in  this  respect  is  not  cured  by  a  suiEcient 
statement  of  an  indebtedness  due  a  third  person.®^ 

'§  850.  Requisites  of  the  petition.—  The  petition,  which  must  be 
verified,^^  must  set  forth,  in  addition  to  the  facts  showing  the 
petitioner's  status,  the  following  matters,  as  nearly  as  he  can,  upon 
diligent  inquiry,  ascertain  them  :*^ 

1.  The  amount  of  the  unpaid  debts  and  funeral  expenses  of  the 
decedent,  and  that  the  personal  estate  is  inadequate  for  the  pay- 
ment thereof.*^ 

2.  A  general  description  of  all  the  decedent's  real  property, 
and  interest  in  real  property,  within  the  State,  which  may  be  dis- 
posed of  by  the  proceeding  ;***  a  statement  of  the  value  of  each  dis- 
tinct parcel;*"  whether  it  is  improved  or  not;  whether  it  is  occu- 
pied or  not ;  and,  if  occupied,  the  name  of  each  occupant ;  whether 
it  is  incumbered  by  a  mortgage  lien  or  liens,  together  with  a  state- 
ment of  the  amount  due  or  claimed  to  be  due  thereon.      Where 


77  Matter  of  German  Bank,  39  Him,  parcels  of  real  estate,  and  alleged, 
181.  upon     information    and    belief,    that 

78  Matter  of  Howard,  1 1  Misc.  224.  they  were  all  the  real  estate  within 

79  Matter  of  Pirie,  133  App.  Div.  this  State  of  which  the  decedent  died 
431.  seized.    Held,  that  the  allegation  was 

80  Matter   of  Pirie,   supra.  sufficient;   that  it  was  not  necessary 

81  Co.  Civ.  Proc,  §  842.  See  Rich-  that  it  should  be  made  positively  and 
mond  V.  Foot,  3  Lans.  244;  Matter  in  unqualified  terms.  The  omission 
of  Hotchkiss,   17  Misc.  670.  from  the  petition  of  a  parcel  of  real 

82  Co.  Civ.  Proc,  §  2752.  estate    owned   by    the    decedent,    and 

83  See  Dennis  v.  Jones,  1  Dem.  81;  which  might  have  been  ascertained  by 
Matter  of  Catlin,  57  Misc.  269.  diligent    inquiry,    will   not    invalidate 

84  As  to  the  necessity  of  such  a  de-  the  proceeding,  but  will  entitle  a 
soription,  see  Mead  v.  Sherwood,  4  party  interested  in  another  parcel 
Redf.  352.  In  Matter  of  Igglesden  which  is  included,  to  an  abatement  of 
(3  Redf.  375),  it  was  held,  that  the  the  proportionate  amount  which 
petition  should  give  all  the  land  of  would  have  been  chargeable  against 
which    the   decedent   died   seized.  the  omitted  parcel.     (Matter  of  Bing- 

85  "A  distinct  parcel  of  real  prop-  ham,  127  N.  Y.  296;  38  St.  Rep.  765.) 
erty  is  a  part  of  the  property  which  It  is  not  a  violation  of  the  section 
is  or  may  be  set  oflf  by  boundary  that  one  valuation  is  given  of  sev- 
lines,  as  distinguished  from  an  undi-  eral  lots,  which  lie  together  and  form 
vided  share  or  interest  therein."  (Co.  but  a  single  parcel.  (Matter  of  Mc- 
Civ.  Proc,  §  3343,  subd.  16.)  In  Mat-  Gee,  5  App.  Div.  527;  38  N.  Y.  Supp. 
ter  of  German  Bank  (39  Hun,  181),  1062;  Matter  of  Georgi,  35  Misc  685  j 
the    petition    described    fully    several  72  N,  Y.  Supp.  431.) 
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the  petition  describes  an  interest  in  a  contract  for  the  purchase 
of  real  property,  the  value  of  the  interest  must  be  stated,  and 
also  the  value  of,  and  the  other  particulars,  specified  in  this 
subdivision,  relating  to,  the  real  property  to  which  the  interest 
attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs  and 
devisees  of  the  decedent,  and  also  of  every  other  person  claiming 
under  them,  or  either  of  them,  stating  who,  if  any,  are  infants; 
the  age  of  each  infant,  and  the  name  of  his  general  guardian, 
if  any;  and  also,  if  the  petition  is  presented  by  a  creditor,  or  a 
judgment  lienor,  the  name  of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  administrator, 
the  amount  of  personal  property  which  has  come  to  his  hands, 
and  those  of  his  co-executors  or  co-administrators,  if  any;  the 
application  thereof,  and  the  amount  which  may  yet  be  realized 
therefrom.*® 

These  allegations  are  of  jurisdictional  facts ;  if  the  petition 
omits  to  set  forth  any  one  of  such  facts,  the  court  does  not  acquire 
jurisdiction,  and  no  valid  decree  for  a  sale  can  be  entered.  A 
petition  which  fails  to  state  a  material  jurisdictional  fact  cannot 
afterward,  in  the  course  of  the  proceedings,  be  amended  so  as  to 
supply  the  omission.*^    But  the  petition  need  not  contain  negative 

86  Under   the   original   statutes   the  v.  Kinnan,  20  Wend.  241.      The  fact 

presentation  of  an  account,  or  infor-  that    the    account    presented    to    the 

mation  substantially  equivalent  to  an  surrogate  was  false  did  not  affect  his 

account    of   the    personal    estate    and  jurisdiction.      (Woodruff    v.    Cook,    2 

debts,  was  held  essential  to  the  surro-  Edw.   259.)      See  Richmond   v.   Foote 

gate's  jurisdiction,  where  the  applica-  (3  Lans.  244);  Matter  of  Williams  (1 

tion  was  made  by  the  personal  repre-  Misc.    35),    for   what    is    a    sufficient 

sentatives.       (Corwin    v.    Merritt,    3  statement    of    "  the    amount    of    per- 

Barb.    341 ;    Jackson    v.    Robinson,    4  sonal  property "   which   has   come    to 

Wend.  436;  Jackson  v.  Crawfords,  12  the    representative's    hands,    and    of 

id.  533.)     But  if  the  application  was  "the  application  thereof." 

made  at  about  the  time  of  filing  the  87  Dennis    v.    Jones,     1    Dem.     80; 

inventory,   the   latter,   if   it   gave   all  Mead  v.  Jenkins,  4  Redf.  369;  Ackley 

the  information  required,  was  a  suf-  v.  Dygert,  33  Barb.  176.    The  jurisdic- 

iicient  account  for  the  purpose  of  the  tion  of   the   court   depends   upon   the 

statute.      (Bloom   v.    Burdick,   1   Hill,  petition  and  not  upon  extrinsic  facts. 

130.)     In  other  words,  the  statement  (Wood  v.  McChesney,  40  Barb.  417.) 

of  the  assets  and  debts  which  was  re-  Compare    Matter    of    Laird,    42    Hun, 

quired    by    the    statute    was   not    an  136;    Forbes  v.  Halsey,  26  N.  Y.   53. 

account    in    the    technical    sense.      A  In  other  respects,  an  amendment  will 

specification  of  the  names  of  creditors  be   allowed,   e.    g.,    so   as   to   add   the 

and   the    consideration    of    the    debts  name    of    an    omitted    mortgagee    or 

was  not  requisite.     (Forbes  v.  Halsey,  grantee    (Matter    of    Ibert,    48    App. 

26   N.   Y.   53.)      But   a   statement   of  Div.  510;   62  N.  Y.  Supp.  1051;  Mat- 

the  total    of   the    inventory   and   the  ter  of  Wheeler,  48  Misc.   323),  or   to 

total   of  the   debts   was   held   insuffi-  correct    errors    in    names    of    parties 

cient.     (Van  Nostrand  v.  Wright,  Hill  cited  and  insert  the  value  of  diflFerent 

&   D.    Supp.   260.)      And   see   Atkins  parcels    (Matter   of   Georgi,   35   Misc. 
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averments,  such  as,  that  there  are  no  unpaid  funeral  expenses,^^ 
or  that  the  property  is  "  not  subject  to  a  valid  power  of  sale  for 
the  payment  of  debts,"  etc.^''  But  a  petition  which  fails  to  men- 
tion the  existence  of  debts,^"  or  the  name  of  the  heir,"'  or  to  state 
the  nature  of  the  land  and  the  names  of  the  occupants,  or  of  "  a 
persons  claiming  an  interest,"  ^^  or  the  ages  of  the  heirs,^^  is  fatally 
defective.  A  creditor's  petition  need  not  give  the  date  of  the 
grant  of  letters,  if  it  avers  such  grant  generally  and  states  facts 
showing  that  the  proceeding  was  commenced  within  three  years 
thereafter;"*  and  in  a  proceeding  not  commenced  within  three 
years  after  the  issue  of  letters,  though  maintainable  by  reason  of 
the  debt  having  been  in  controversy,  and  a  lis  pendens  duly  filed, 
it  is  not  necessary  for  the  petition  to  state  that  the  debt  was 
"  founded  upon  a  debt  which  was  in  controversy  in  the  action," 
as  that  requirement  may  be  effectually  supplied  by  proof.®^  The 
petition  may  refer  to  a  former  petition  filed  in  the  same  matter 
for  a  statement  of  the  necessary  facts,  and  two  or  more  petitions 
may  be  taken  together  as  part  of  the  same  proceeding ;®°  and 
under  the  Revised  Statutes,  it  was  held  that  papers  on  file  in  the 
surrogate's  office  taken  in  conjunction  with  the  petition,  although 
not  referred   to   therein,   might   be   sufficient  to   confer   jurisdic- 

685),  at  any  time  prior  to  an  order  ing  to  be  such,  is  insufficient  to  en- 
affecting  the  sale  of  the  premises,  able  the  court  to  dispense  with  a 
(Matter  of  Wheeler,  supra.)  See  citation  to  such  heirs  by  name  and 
Matter  of  Miller,  2  App.  Div.  615;  37  to  issue  a  citation  to  them  as  a 
N.  Y.  Supp.  447.  class.      Diligent    inquiry    to    discover 

88  Matter  of  German  Bank,  39  Hun,  them  should  be  shown.  (Matter  of 
181.      If    no    reference    is    made    to  O'Neill,  49  Misc.  285.) 

funeral  expenses,  it  will  be  presumed  92  Kammerrer    v.    Ziegler,     1    Dem. 

that  none  existed.      (lb.)  177.     See  Matter  of  Bingham,  infra. 

89  Matter  of  Haig,  6  Dem.  454;  17  93  Mead  v.  Sherwood,  4  Redf.  352. 
St.  Hep.  827;   13  N.  Y.  Supp.  285.  94  Matter  of  Haig,  svpra. 

90  Matter  of  Pirie,  133  App.  Div.  95  Matter  of  Bingham,  127  N.  Y. 
431.  See  Mead  v.  Sherwood,  4  Redf.  296;  38  St.  Rep.  765.  It  was  also 
352;  Matter  of  German  Bank,  39  held,  in  that  case,  that  the  omission 
Hun,   181.  to  name  a  mortgagee  in  the  original 

91  Jenkins  v.  Young,  35  Hun,  569,  petition  or  citation  did  not  invalidate 
and  eases  cited;  Matter  of  Slater,  17  the  proceeding  where  afterward  an 
Misc.  474;  41  N.  Y.  Supp.  534.  A  affidavit  that  certain  persons,  not 
statement  in  the  petition  that  certain  including  such  mortgagee,  had  or 
persons  named  are  the  heirs,  is  equiv-  claimed  an  interest,  was  filed,  and 
alent  to  a  statement  that  such  per-  citations  were  issued  to  them  and  to 
sons  are  all  the  heirs.  (Greenblatt  v.  such  mortgagee,  whereupon  the  latter 
Hermann,  144  N.  Y.  13;  62  St.  Rep.  appeared,  filed  an  answer  and  entered 
859.)  An  allegation  in  the  petition,  upon  a  trial  of  the  merits,  thus  sub- 
that  the  names  and  number  of  the  jecting  himself  to  the  jurisdiction  of 
heirs-at-law  of  the  deceased  are  un-  the  court  in  the  proceedings, 
known  to  the  petitioner  and  that  he  86  Richmond  v.  Foote,  3  Lans.  244. 
does  not  know  of  any  persons  claim- 
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tion.®^  If  upon  the  "  diligent  inquiry  "  mentioned  in  the  section, 
any  of  the  material  facts  required  to  be  set  forth  cannot  be  ascer- 
tained, such  inability  must  be  shown  to  the  court's  satisfaction; 
and  the  surrogate  must  thereupon  inquire  into  the  matter,  as 
prescribed  in  a  case  where  a  petitioner  cannot  ascertain  the  name 
of  a  person  to  be  cited. ^^ 

§  851.  The  prayer  of  the  petition —  The  petition  must  pray  for 
a  decree  directing  the  disposition  of  the  decedent's  real  property, 
or  interest  in  a  contract  for  the  purchase  of  real  property,  or  so 
much  thereof  as  is  necessary,  for  the  payment  of  his  debts,  judg- 
ment liens  or  funeral  expenses;  and  that  the  necessary  parties 
may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made.®^ 
Where  the  petition  states  facts  showing  that  an  attempt  to  mort- 
gage or  lease  would  be  idle  because  of  heavy  incumbrances  on  the 
property,  and  the  inadequate  income  derived  therefrom,  it  is 
proper  to  pray  simply  for  a  sale} 

§  852.  Accounting  by  representative  may  be  required Under 

the  Revised  Statutes,  on  the  representative's  petition,  it  was 
essential  to  jurisdiction  that  an  account  of  the  personal  estate 
should  accompany  the  petition;^  and  the  proceeding  could  not 
be  instituted  by  a  creditor  until  after  the  representative  had  ac- 
counted, which  could  not  be  compelled  until  after  eighteen 
months  from  the  grant  of  letters.'  But  under  the  present  Code, 
a  settlement  of  the  representative's  accounts  is  not  a  prerequisite 

97  Forbes  v.  Halsey,  26  N.  Y.  53.  real  property,  without  asking  for  au- 
It  is  extremely  doubtful  whether  this  thority  to  mortgage  or  lease,  and  for 
would  suffice  under  the  present  stat-  the  surrogate  to  act  on  such  petition, 
ute.  and  order  a  sale,  if  it  appeared  by  the 

98  Co.  Civ.  Proc,  §  2753.  For  the  order  that  he  inquired  whether  a  sale 
proceedings  upon  the  inquiry  referred  would  be  more  beneficial  than  a  mort- 
to,  see  Co.  Civ.  Proc,  §  2518;  ante,  gage  or  lease,  and  determined  that  it 
§   75.  would. 

90  Co.  Civ.  Proc,  §  2750.     The  Code  2  Bloom    v.    Burdick,    1    Hill,    131; 

says,   "  and   that   the    necessary   par-  Van   Nostrand  v.   Wright,  Hill  &   D. 

ties,  as  prescribed  in  the   subsequent  Supp.   260.      See   ante,    §    850,    n.   86. 

sections  of  this  title,  may  be  cited,"  By   L.    1896,  c.   993,  it   was   provided 

etc.     It  is  not  very  clear  who  must  that  no  sale  made  under  any  of  l,he 

be    named;    but    it    seems    that    the  provisions  of  2  R.  S.,  tit.  4,  c.  6,  should 

necessary  parties  are  (1)  those  named  be  invalidated  for  the  failure  of  the 

in  the  petition,  and    (2)   those  whom  representative    to    file    an    inventory 

the    surrogate    may    add,    under    Co.  before  presenting  the  petition  for  the 

Civ.  Proc,  §  2754.     See  Kammerrer  v.  sale,    if    such    petition    substantially 

Ziegler,   1   Dem.    177.  showed  that  he  had  not  been  able  to 

1  Matter   of  Dolan,   88  N.   Y.   309 ;  obtain  possession  of  any  personal  es- 

rev'g  26   Hun,   46,    and   aff'g  2   Dem.  tate  of  the  decedent. 

611.     In  Sibley  v.   Waffle    (16   N.  Y.  3  Skidmore    v.    Romaine,    2    Bradf. 

180),  it  was  held  competent  for  the  122;  Sanford  v.  Granger,  12  Barb.  392. 
applicant  to  petition  for  the  sale  of 
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to  granting  a  citation  on  the  petition.*  If  the  condition  of  the 
personal  estate  is  unknown  to  the  petitioning  creditor,  that  is 
one  of  the  matters  for  inquiry,  above  referred  to.  For  the  pur- 
pose of  such  inquiry,  "  if  the  petition  is  presented  by  a  creditor, 
or  judgment  lienor,  the  surrogate  may,  by  order,  require  the 
executor  or  administrator  to  render  such  an  account  or  other 
statement  as  he  deems  necessary."  ° 

§  853.  Jurisdiction  of  the  person  of  parties. — As  this  proceeding 
is  hostile  to  the  heirs,  devisees,  and  others  interested  in  the  real 
property,  the  surrogate  must  acquire  jurisdiction  of  their  persons, 
or  the  sale  v?ill  be  void.®  Although  the  statute  does  not  expressly 
require  the  representative  to  be  cited,  it  is  the  obvious  intention 
that  he  should  be  made  a  party  to  a  creditor's  proceeding.''  A  re- 
mainderman, whether  his  interest  in  the  decedent's  property  i^s 
vested  or  contingent,  is  a  necessary  party.®  Holders  of  mortgage 
are  not  necessary  parties,  since  any  disposition  made  of  the  prop- 
erty under  the  decree  will  be  subject  to  such  liens;®  nor  were 
judgment  lienors  required  to  be  served,  prior  to  the  amendment 
"of  1894. 

§  854.  Infant  parties —  If  any  of  the  parties  are  infants,  they 
should  be  represented  by  a  duly  appointed  guardian  ad  litem.; 
otherwise  the  whole  proceeding  will  be  void,  the  court  being 
without  jurisdiction.-'^*'  If  the  infant  is  regularly  served  with  the 
citation,  an  appointment  of  a  guardian  at  a  later  stage  of  the 
proceeding  may,  it  seems,  cure  the  omission  to  appoint  one  at  the 
outset.^^ 

*  Shute  V.  Shute,  5  Dem.  1 ;  Matter  brothers  and  sisters  had  a  contingent 

of   Plopper,    15   Misc.   202;    37   N.   Y.  remainder  in  the  property  and  were 

Supp.  33.  necessary   parties   to    the   proceeding. 

5  Co.  Civ.  Proc,  §  2753.  9  Matter  of  Haig,   6  Dem.  454.     As 

6  Schneider  v.  McFarland,  2  N.  Y.  to  necessity  of  serving  legatees  and 
459;  Matter  of  John,  21  Civ.  Proc.  devisees,  see  Matter  of  Dolan,  88  N. 
Eep.  326;    18  N.  Y.  Supp.   172.  Y.   309. 

7  Kammerrer  v.  Ziegler,  1  Dem.  lo  Bloom  v.  Burdick,  1  Hill,  131; 
177;  Turner  v.  Amsdell,  3  id.  19.  Schneider  v.  McFariand,  2  N.  Y.  459; 

8  Wilson  v.  White,  109  N".  Y.  59.  In  Corwin  v.  Merritt,  3  Barb.  341. 
that  case,  testator  devised  the  land  n  Dennis  v.  Jones,  1  Dem.  81.  See 
to  his  son  for  life,  remainder  to  the  Ackley  v.  Dygert,  33  Barb.  176; 
son's  children  "  should  he  leave  any,  Pinckney  v.  Smith,  26  Hun,  524.  In 
but  should  there  be  no  issue  or  de-  Price  v.  Fenn  (3  Dem.  341;  s.  c.  as 
seendants,  him  surviving,  then  to  be  Estate  of  Fenn,  8  Civ.  Proc.  Rep. 
equally  divided  among  my  brothers'  206),  the  citation  having  been  duly 
and  sisters'  children,  or  issue."  Held,  served  upon  certain  infants  inter- 
that  although  the  son  had  living  ested  in  the  estate,  and  a  special 
children,    the     children    of    testator's  guardian     having     been,     before     the 
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§  855.  Citation,  when  to  issue;  its  contents. —  When  the  surro- 
gate is  satisfied  that  all  the  facts  required  to  be  set  forth  in  the 
petition  "  have  been  ascertained,  as  far  as  they  can  be,  upon  dili- 
gent inquiry,  and  it  appears  to  him  that  the  debts,  judgment  liens, 
and  funeral  expenses,  or  either,  cannot  be  paid,  without  resort- 
ing to  the  real  property,  or  interest  in  real  property,  he  must 
issue  a  citation  according  to  the  prayer  of  the  petition.  If,  upon 
the  inquiry,  it  appears  to  the  surrogate  that  any  heir  or  devisee, 
or  person  claiming  an  interest  in  the  property  under  an  heir  or 
devisee,  is  not  named  in  the  petition,  the  citation  must  also  be 
directed  to  him.-^^  Unless  the  executor  or  administrator  has 
caused  to  be  published,  as  prescribed  by  law,  a  notice  requiring 
creditors  to  present  their  claims, ^^  and  the  time  for  the  presenta- 
tion thereof,  pursuant  to  the  notice,  has  elapsed,  the  citation  must 
be  directed,  generally,  to  all  other  creditors  of  the  decedent,  as 


hearing,  appointed  for  each,  upon  his 
parent's  application,  without  the 
notice  to  the  infant  required  by  sec- 
tion 2531,  the  purchasers  at  the  sale 
under  the  surrogate's  decree  objected 
to  the  title  upon  the  ground  of  the 
omission  of  such  notice.  Held,  under 
section  2784,  subdivision  1,  that  the 
omission  in  question  was  not  of  such 
a  character  as  that  it  "  would  affect 
the  title  of  a  purchaser  at  a  sale 
made  pursuant  to  the  directions  con- 
tained in  a  judgment  rendered  by  the 
Supreme  Court  in  an  action,"  and  the 
objection  taken  was  overruled.  In 
Matter  of  Mahoney  (34  Hun,  501),  on 
appeal  from  an  order  directing  a  pur- 
chaser to  complete,  it  was  objected 
that  the  guardian  of  certain  infant 
heirs  had  not  been  appointed  in  ac- 
cordance with  the  provisions  of  the 
Code  and  that  there  was  no  publica- 
tion of  the  citation.  The  surrogate, 
after  the  sale,  issued  a,  supplemental 
citation,  and  made  a  supplemental 
decree  amending  the  defects  nunc  pro 
tunc,  and  thereupon  made  an  order 
requiring  the  appellant  to  complete 
his  purchase.  Held,  that  the  defects 
were  substantial,  and,  therefore,  not 
amendable,  the  steps  in  question  being 
absolute  prerequisites  to  the  sale. 
The  purchaser  had  a  right  to  a  title 
beyond  reasonable  doubt,  and  free 
from  dangerous  uncertainties.  In 
Jenkins  v.  Young  (43  Hun,  194),  the 
citation  was  personally  served  upon 
an   infant  over   fourteen,  as   required 


by  the  act.  Held,  that  the  failure  of 
the  surrogate  to  appoint  a  special 
guardian  to  care  for  such  infant's  in- 
terests upon  the  return  of  the  order, 
did  not  deprive  the  Surrogate's  Court 
of  jurisdiction  of  the  proceedings  or 
render  the  sale  made  thereunder  liable 
to  be  attacked,  in  a  subsequent  action 
of  ejectment  brought  by  such  infant's 
heir.  In  Stilwell  v.  Swarthout  (81  N. 
Y.  109),  a  guardian  ad  litem  was  ap- 
pointed, but  it  did  not  appear  that  he 
had  consented  to  become  such,  or  tliat 
he  acted  as  such,  or  was  notified  of 
his  appointment,  but  it  appeared 
affirmatively  that  he  acted  as  counsel 
for  the  claimant.  Held,  that  even  if 
his  appearance  for  the  infant  was  a 
waiver  of  a  jurisdictional  defect  in 
the  citation,  his  consent  at  least  was 
essential.  As  to  irregularities  in  ap- 
pointing a  special  guardian  which  are 
not  fatal  to  proceedings,  see  Matter 
of  Luce,  17  Week.  Dig.  35. 

12  In  a  creditor's  proceeding,  one 
who  has  purchased  the  property  at  a 
referee's  sale  in  partition  among  the 
heirs,  is  a  "  person  claiming  an  in- 
terest "  in  the  property  under  an 
heir,  and  a  necessary  party,  and  so 
is  the  executor  or  administrator 
(Kammerrer  v.  Ziegler,  1  Dem.  177), 
and  also  legatees  where  the  legacies 
are  charged  upon  real  estate.  (Mat- 
ter of  Dolan,  26  Hun,  46.)  As  to 
bringing  in  the  heirs,  on  appeal,  see 
Patterson  v.  Hamilton,  id.  665. 

13  §  636,  ante. 
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well  as  to  the  creditors  named."  ^*  Like  every  other  citation  it 
must  be  made  returnable  on  a  day  certain,  designated  therein, 
not  more  than  four  months  from  the  date  thereof. ^^  Under  the 
former  statute,  the  citation  (order  to  show  cause)  was  required  to 
be  returnable  not  less  than  six  weeks  from  the  time  of  making  it ; 
hence,  when  made  returnable  in  less  than  that  time,  the  surrogate 
acquired  no  jurisdiction,  and  all  proceedings  founded  thereon 
were  void.-"' 

§  856.  Hearing  upon  return  of  citation — "  Upon  the  return  of 
the  citation,  the  surrogate  must  proceed  to  hear  the  allegations 
and  proofs  of  the  parties.  A  creditor  of  the  decedent,  including 
one  whose  claim  is  not  yet  due,  or  a  person  having  a  claim  for 
unpaid  funeral  expenses,  although  not  named  in  the  citation,  may 
appear  and  thus  make  himself  a  party  to  the  special  proceeding. 
An  heir  or  devisee,  or  a  person  claiming  under  an  heir  or  devisee, 
of  the  property  in  question,  although  not  named  in  the  citation, 
may  contest  the  necessity  of  applying  the  property  to  the  payment 
of  debts,  judgment  liens,  or  funeral  expenses,  or  the  validity  of 
a  debt  due  or  unpaid,  represented  as  existing  against  the  decedent, 
or  the  reasonableness  of  the  funeral  expenses ;"  may  interpose  any 
defense  to  the  whole  or  any  part  thereof ;  and  for  that  purpose  may 
make  himself  a  party  to  the  special  proceeding."  ^® 

14  Co.  Civ.  Proc,  §  2754.    The  man-  15  Co.  Civ.  Proc,  §  2519;  ante,  §  74. 

ner  and  proof  of  service  of  the  cita-  16  Stihvell  v.    Swarthout,   81   N.   Y. 

tion    are    governed    by    the    general  109;    Havens    v.    Sherman,    42    Barb, 

regulations    detailed    in    c.    Ill,    ante.  636. 

Where  no  advertisement  for  creditors  it  The  subject  of  the  reasonableness 
has  been  published,  a  citation  directed  of  funeral  expenses,  including  the 
to  the  creditors  therein  named  and  to  outlay  for  burial  plot  and  monument, 
all  other  creditors,  must  be  published  has  been  considered,  and  the  oases 
in  accordance  with  Code  Civ.  Proc,  bearing  on  it  given,  ante,  §  546  et  seq. 
§  2523.  (Matter  of  Georgi,  44  App.  18  Co.  Civ.  Proc,  §  2755.  Reopening 
Div.  180;  60  N.  Y.  Supp.  772;  aff'd,  proceedings  for  the  admission  of  new 
without  opinion,  in  162  N.  Y.  660;  evidence  before  the  surrogate,  with- 
Matter  of  Slater,  17  Misc.  474;  41  N.  out  notice  to  the  devisees, —  Held, 
Y.  Supp.  534.)  Where  the  citation  error,  as  impairing  their  rights  un- 
was  served  by  publication,  the  fact  der  this  section.  (Matter  of  Hear- 
that  eight  full  days  did  not  elapse  man,  34  St.  Rep.  231;  20  Civ.  Proc. 
between  the  date  of  the  last  publica-  Rep.  8.)  A  sale  cannot  be  decreed 
tion  and  the  date  when  the  citation  without  proof  of  the  statutory  facts, 
was  made  returnable  is  not  ground  although  the  application  is  not  op- 
for  dismissing  the  proceeding.  Code  posed.  (Matter  of  Lichtenstein,  16 
Civ.  Proc,  §  441,  governing  the  ser-  Misc.  667;  39  N.  Y.  Supp.  174.)  But 
vice  of  summons,  and  providing  that  the  mere  fact  that  improper  evidence 
it  is  not  complete  until  the  day  of  has  been  admitted  is  not  fatal  to  the 
the  last  publication,  is  not  applicable  proceeding  where  other  competent  cvi- 
to  a  citation.  (Matter  of  Denton,  40  dence  is  given  which  sustains  the  de- 
Misc  326;  81  N.  Y.  Supp.  1031;  aff'd,  cree.  (Matter  of  McGee  5  App  Div 
86  App.  Div.  359.)  527;   38  N.  Y.  Supp.  1062.) 
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§  857.  Who  may  oppose  application It  has  always  teen  held, 

under  each  successive  change  in  the  statute,  that  the  heirs  and 
devisees  might  oppose  claims  of  creditors,  and  make  the  same 
defense  thereto  before  the  surrogate  as  there  could  be  made  by 
them  in  any  other  tribunal  ;^^  and  so  may  a  purchaser,^"  or  an- 
other creditor,^^  or  a  judgment  creditor  of  a  devisee.^^  But  an 
administrator  vs^ill  not  be  allowed  to  set  up,  in  objection  to  a 
creditor's  petition,  that  the  property  in  question  has  been  sold 
in  partition  proceedings,  as  he  does  not  represent  either  the  heirs 
or  the  purchaser  of  the  property.^  The  heirs  are  not  restricted 
to  legal  defenses.^*  If  only  one  of  the  heirs  objects  to  the 
allowance  of  a  claim,  and  his  objection  is  sustained,  the  claim 
is  rejected  as  to  all  the  heirs.^'  Where  decedent's  discharge  in 
bankruptcy  is  set  up  in  opposition  to  a  proceeding  instituted  by 
a  creditor,  it  may  be  attacked  and  declared  void  as  against  the 
creditor  as  to  whom  it  was  fraudulently  procured.^® 

§  858.  Determining  disputed  claims. —  With  the  exception  of 
certain  cases  upon  an  accounting,  this  is  the  only  proceeding  in 
which  Surrogates'  Courts  have  jurisdiction  to  pass  upon  a  dis- 
puted claim  of  a  creditor  against  an  estate.^^  It  is  here  made 
the  duty  of  the  surrogate,  upon  the  return  of  the  citation,  to  take 
proof  of  the  claims  of  all  who  appear  as  creditors  of  the  decedent, 

19  O'Flynn    v.    Powers,    136    N.    Y.  from     further    litigating     the    claim. 

412;    Ferguson    v.    Broome,    1    Bradf.  (lb.) 

11;  Bennett  v.  Grain,  4  St.  Rep.  158;  22  Raynor  v.  Gordon,   23  Hun,   264. 

Butler    V.    Johnson,    4    id.    151.     But  See  Adams  v.  Westbrook,  61  How.  Pr. 

where   the   widow   is   entitled'  to   the  138. 

entire  income  of  the  estate  during  her  23  Richardson    v.    Judah,    2    Bradf. 

life,  the  rights  of  legatees  cannot  be  157.     See  Olmsted  v.  Long,  4  Dem.  44. 

determined,    they    not    becoming   due  24  Campbell    v.    Renwick,    2    Bradf. 

until  her  death.     {Matter  of  Grotrian,  80.    See  Jennings  v.  Jones,  2  Redf.  P5. 

35  Misc.   257;    71   N.  Y.    Supp.    842.)  25  Renwick    v.     Renwick,    1    Bradf. 

zojiooers    v.   ^ATiite,    6   Johns.    Ch.  234. 

360.  26  Jones  v.  Le  Baron,  3  Dem.  37. 

21  They  are  not  permitted  to  inter-  27  See  Matter  of  Leslie,  3  Redf.  280 ; 

pose   an    answer   for   the   purpose    of  Garvey   v.    McCue,    id.    313;    Leviness 

contesting  the   necessity   of  the   pro-  v.  Cassebeer,  id.  491;  Cooper  v.  Felter, 

ceeding  or  malcing  a  defense  to  them.  6    Lans.    485;    Tucker    v.    Tucker,    4 

(Matter    of    Campbell,    66    App.    Div.  Keyes,  136;  Bevan  v.  Cooper,  72  N.  Y. 

478;    73    N.    Y.    Supp.   290.)      And    a  317;     Shakespeare    v.     Markham,    id. 

creditor   whose   claim   is,   by   stipula-  400;  Hopkins  v.  Van  Valkenburgh,  16 

tion,  to  be  paid  in  full,  cannot  even  Hun,  3.    All  these  eases  were  decided 

contest  the  claims  of  other  creditors,  previous  to  the  amendment  of  section 

(Matter    of    Logan,    19    Week.    Dig.  2743  of  the  Code,  permitting  the  sur- 

148.)     Where  the  claim  of  a  creditor  rogate,     with     the     consent     of     the 

against  the  estate  is  submitted  to  ar-  parties,  to  determine  the  claim  upon 

bitration  with  the  consent  of  the  ad-  the   representative's  accounting.      See 

ministrator      and     heirs-at-law,      the  ante,  §  49. 
award    is    final    and    precludes    them 
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if  put  in  issue,  including  those  which  have  been  presented  to  the 
executor  or  administrator,  and  rejected,  or  not  allowed,  by  him.^' 
Actual  creditors  and  those  claiming  to  be  siich,  have  the  same  right 
to  appear  and  establish  their  demands.^®  Before  the  amendment 
of  section  1822,^"  the  surrogate  had  jurisdiction  to  determine  the 
validity  of  the  petitioner's  claim,  although  it  had  been  presented 
to  and  rejected  by  the  executor  or  administrator,  and  although 
no  action  upon  it  had  been  commenced  within  six  months  after 
such  rejection,  where  no  notice  to  creditors  had  been  published.^^ 
But  since  that  amendment,  the  Short  Statute  of  Limitations  ap- 
plies to  claims  presented  either  before  or  after  publication  of  the 
notice  to  creditors,  unless  the  parties  consent  that  the  surrogate 
may  determine  the  same  upon  the  accounting. ^^ 

§  859.  Determining  insuflJciency  of  assets. —  The  insufficiency  of 
the  personal  property  to  pay  the  debts  is  a  jurisdictional  fact  of 
the  first  importance.^^  In  determining  that  question,  only  the  per- 
sonal property  which  has  actually  come  into  the  hands  of  the 
representative  is  to  be  considered.  Uncollected  and  litigated 
demands  in  favor  of  the  estate,  which  may  or  may  not  be  real- 
ized on,  are  not  to  be  regarded.^*  Before  the  surrogate  can  make 
a  decree  in  this  proceeding,  the  petitioner  must  establish  that  all 
the  personal  property  which  could  have  been  applied  to  the  pay- 
ment of  debts  and  funeral  expenses  has  been  so  applied,  or  that 
the  personal  representatives  have  proceeded  with  reasonable  dili- 
gence in  converting  the  personal  property  into  money  and  so  ap- 
plying it,  and  that  it  is  insufficient,  though  it  has  not  all  yet  been 
so  applied.^"     Having  taken  evidence  on  the  question  of  the  suffi- 

28  Matter  of  Pirie,  133  App.  Div.  tors,  then  resort  cannot  be  had  to  the 
431.  statute  for  the  sale  of  his  real  estate 

29  Turner  v.  Amsdell,  3  Dem.  19.  for  the  payment  of  his  debts.     If  the 

30  See  ante,   §  646.  personal  representative  had  wasted  or 

31  Matter  of  Haxtun,  102  N.  Y.  157.  squandered   the   personal  property   so 

32  Co.  Civ.  Proc.,  §   1822.  that   it   becomes    insuiScient   for   the 

33  Co.  Civ.  Proc,  §  2756.  payment  of  the  debts,  the  only  resort 

34  Bridge  v.  Swain,  3  Redf .  487.  of  the  creditors  is  to  sue  such  repre- 
Compare  Moore  v.  Moore,  14  Barb.  27.  sentatives    to    enforce    their    personal 

35Kingsland  v.  Murray,  133  N.  Y.  responsibility,  (lb.;  Matter  of  Meag- 
170;  44  St.  Rep.  515';  aff'g  Matter  of  ley,  39  App.  Div.  83;  56  N.  Y.  Supp. 
Kingsland,  60  Hun,  116;  38  St.  Rep.  503;  Matter  of  Georgi,  21  Misc.  419; 
590;  s.  i;.  as  Matter  of  Topping,  20  Matter  of  Very,  24  id.  139;  53  W.  Y. 
Civ.  Proc.  Rep.  357;  14  N.  Y.  Supp.  Supp.  389.)  See  Mover  v.  Moyer,  17 
495.  If  the  decedent  left  sufficient  Misc.  648;  40  N.  Y.  Supp.  772.  Corn- 
personal  property  which  could  have  pare  Matter  of  Bingham  (127  N.  Y. 
been  applied  to  the  payment  of  his  296),  where  it  was  held  that  the  fact 
debts  and  funeral  expenses,  in  the  ex-  that  a  large  amount  of  personal  es- 
ercise  of  reasonable  diligence  on  the  tate  which  could  have  been  applied  to 
part  of  his  executors  or  adminiatra-  the  payment  of  the  debts  had  been 
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ciency  of  assets,  the  surrogate's  decision  thereon,  and  his  order 
giving  leave  to  sell,  are  conclusive  upon  the  parties  on  that  ques- 
tion; and  v^here  the  representative,  by  virtue  of  such  order,  mort- 
gaged the  estate,  and  subsequently  became  purchaser  of  the  mort- 
gage, the  heir  cannot  resist  foreclosure  by  proving  that  the  rep- 
resentative concealed  assets  and  purchased  the  mortgage  with 
them.^® 

§  860.  Admissions  of  representative  as  against  heirs,  etc. —  The 
rule  formerly  v^as  that  the  admissions  of  the  representative  V70uld 
in  no  way  bind  the  heir  or  devisee  nor  benefit  the  creditor.  The 
heir  might  contest  the  validity  of  the  admitted  claim,*^ — the 
only  effect  of  the  admission  being,  it  would  seem,  that  the  burden 
of  disproving  the  claim  is  put  on  the  party  making  objection 
thereto.^*  It  is  now  provided,  however,  that  "  the  admission  or  al- 
lowance by  the  executor  or  administrator  of  a  claim  or  debt  of 
any  creditor,  against  the  decedent,  shall,  for  the  purpose  of  such 
proceeding,  be  deemed  an  establishment  thereof,  unless  objection 
be  made  thereto  by  a  party  to  the  special  proceeding."  ^^  But  ex- 
press provision  is  made  that  where  a  defense  "  arises  under  the 
Statute  of  Limitations,  an  act  or  admission  by  an  executor  or 
administrator  docs  not  prevent  the  running  of  the  statute,  or  re- 
vive the  debt  so  as  to  affect,  in  any  manner,  the  real  property,  or 
interest  in  real  property,  in  question,  or  to  permit  the  creditor  to 
participate  in  the  fund  arising  therefrom."  *" 

§  861.  Effect  of  a  judgment  as  evidence  of  debt. —  The  validity 
of  a  judgment  obtained  against  the  representative  for  a  debt  of  the 

squandered  and  misappropriated  by  36  Graham  v.  Linden,  50  N.  Y.  547. 
the  executor  would  not  defeat  the  37  Matter  of  Haxtun,  102  N.  Y.  157. 
proceeding,  by  a  creditor  who  had  not  38  Jones  v.  LeBaron,  3  Dem.  37. 
been  guilty  of  laches.  It  seems  Uiat  39  Co.  Civ.  Proc,  §  2755.  Compare 
it  is  no  answer  to  the  application  Matter  of  Pfohl,  20  Misc.  627;  46  N. 
that  some  of  the  personal  assets  have  Y.  Supp.  1086.  The  validity  and  ex- 
been  misappropriated,  if,  independ-  istence  of  the  debts  are  open  to  eon- 
ently  of  this,  a  deficiency  of  assets  test  in  the  proceeding,  by  the  heirs 
exists.  (Corwin  v.  Merritt,  3  Barb,  or  devisees,  and  the  decree  of  the  sur- 
341.)  Where  it  appears  that  the  per-  rogate  on  the  accounting  of  the  exeo- 
sonal  estate  is  more  than  sufficient  utor  or  administrator  does  not  con- 
to  pay  all  debts  except  two,  and  the  elude  them.  (O'Flynn  v.  Powers,  136 
evidence  shows  that  one  of  them  was  N.  Y.  412.)  The  declarations  of  one 
a  judgment  unconscionably  obtained  who  afterward  became  executor  are 
against  decedent's  estate  and  the  not  admissible  as  admissions  in  sup- 
basis  of  the  other  was  not  an  obliga-  port  of  a  claim  against  the  estate, 
tion  of  the  decedent  at  the  time  of  (Niskern  v.  Haydock,  23  App.  Div. 
her  death,  the  application  will  be  de-  175;  48  N.  Y.  Supp.  895). 
iiicd  upon  its  merits.  (Matter  of  Cat-  40  Co.  Civ.  Proc,  §  2755,  last  clause. 
liu,  57  Misc.  269.) 
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decedent  may  be  contested  like  any  other  claim.*'  A  judgment 
must  be  proved  by  the  record,*^  and  must  have  been  a  lien  on  the 
land  at  the  time  the  proceeding  was  taken  f^  it  must  have  been  ren- 
dered upon  "  a  trial  upon  the  merits."  A  judgment  entered  upon 
an  offer  is  not  such  a  judgment;**  but  an  inquest  is  a  trial  upon 
the  merits.*' 

§  862.  Costs  included  in  judgment —  Prior  to  1904  the  statute 
provided  that  "  the  debt,  for  which  the  judgment  was  rendered, 
cannot  be  allowed,  as  against  the  property  in  question,  at  any 
greater  sum  than  the  amount  recovered,  exclusive  of  costs."  It  was 
sometimes  difficult,  as  in  the  case  of  a  judgment  for  a  deficiency  on 
a  foreclosure  and  sale,  to  determine  how  much  of  the  amount  of  the 
judgment  consisted  of  costs,  which  were  not  allowed  to  be  proved.*^ 
In  1904,  however,  the  provision  excluding  costs,  was  omitted,  so 
that  now  they  are  to  be  treated  as  in  the  ordinary  course  of  admin- 
istration.*^ 

§  863.  Trial  of  controverted  question  of  fact In  this,  as  in 

other  special  proceedings,  except  probate  proceedings,  the  court 
may  refer  it  to  a  referee  to  take  and  report  the  testimony,  the  re- 
port being  subject  to  the  surrogate's  confirmation  or  modification;*^ 
or  the  surrogate  may,  in  his  discretion,  make  an  order,  directing 
the  trial  by  a  jury,  at  a  Trial,  Term  of  the  Supreme  Court,  to  be 
held  within  the  county,  or  in  the  County  Court  of  the  county,  of 
any  controverted  question  of  fact,  arising  in  such  a  special  pro- 
ceeding.**    The  order  must  state,   distinctly   and  plainly,   each 

*iColsoii  V.  Brainard,   1  Redf.  324;  Burnham   v.    Harrison,    3    Redf.    345; 

Eaynor  v.  Gordon,  23  Hun,  264;  Mat-  Matter  of  Wilcox,  11  Civ.  Proc.  Rep. 

ter  of  Eosenfield,   10  Civ.   Proc.  Rep.  115;    East  River   Bank  v.  McCaffrey, 

201;    5  Dem.  251;   Mayer  v.  Gilligan,  3  Redf.  97;   Hurd  v.   Callahan,   5  id. 

2  St.  Rep.  702;   Matter  of  Catlin,  57  393;  Kavanagh  v.  Wilson,  id.  43. 

Misc.     269;     Matter    of    Neufeld,    50  47  See    §    667,    cmte,    and    Co.    Civ. 

Misc.    215.      Referee's    fees    and    dis-  Proc,   §   2761. 

bursements  cannot  be  included  in  the  48  Co.  Civ.  Proc,  §  2546;  Matter  of 

allowance.      (Matter   of   Summers,   37  Walker,  43  Misc.  475.     Such  a  referee 

Misc.  575;   75  N.  Y.  Supp.  1050.)  has    the    same    power    to    pass    upon 

42  Sanford  v.  Granger,  12  Barb,  questions  of  evidence  as  a  referee  ap- 
392;  Turner  v.  Amsdell,  3  Dem.  19;  pointed  by  the  Supreme  Court  to  try 
Matter  of  Gardner,  5  Redf.  14.  an  issue  of  fact  in  an  action.      (lb.) 

43  Matter  of   McGee,   65  App.  Div.  See  §  117  ante. 

460.  49  Co.  Civ.  Proc,  §  2547.     See  ante, 

44  Kavanagh  v.  Wilson,  5  Redf.  43.  §    121.     The   power   to   direct  a  jury 

45  Matter   of  Rosehfield,  supra.  trial    being    discretionary,    the    order 

46  See  Wood  v.  Byington,  2  Barb,  will  be  denied  where  it  would  entail 
Ch.  387;  Sanford  v.  Granger,  12  Barb,  needless  delay  and  expense.  (Mead 
392;    Smith  v.   Meakin,  2   Dem.   129;  v.  Jenkins,  4  Redf.  369.) 
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question  of  fact  to  be  tried;  and  it  is  the  only  authority  neces- 
sary for  the  trial.^" 

§  864.  Motion  for  new  jury  trial — A  trial  by  a  jury,  pursuant 
to  such  an  order,  can  be  reviewed,  in  the  first  instance,  only  upon 
a  motion  for  a  new  trial.  "A  new  trial  may  be  granted  by  the 
surrogate,  or  the  court  in  which  the  trial  took  place,  or,  if  it  took 
place  at  a  Trial  Term  of  the  Supreme  Court,  by  the  Supreme 
Court,  in  a  case  where  a  new  trial  of  specific  questions  of  fact, 
tried  by  a  jury,  pursuant  to  an  order  for  such  trial,  made  in  an 
action,  would  be  granted.  The  verdict  of  the  jury  must  be  certi- 
fied to  the  Surrogate's  Court  by  the  clerk  of  the  court  in  which 
the  trial  took  place."  ^^ 

§  865.  Appeal  from  order  for  new  jury  trial An  appeal  may  be 

taken  from  an  order,  made  upon  a  motion  for  a  new  trial,  by  a 
jury,  as  if  the  order  had  been  made  in  an  action,  and  with  like 
effect.  Costs  of  such  an  appeal  may  be  awarded  by  the  appellate 
court,  as  if  the  appeal  was  from  an  order  or  decree  of  the  Surro- 
gate's Court.^^ 

§  866.  Suspending  proceeding  and  staying  sale —  If,  In  answer 
to  a  creditor's  petition,  an  insufficiency  of  assets  is  denied,  the 
proceeding  should  be  delayed  until  the  termination  of  a  pending 
accounting  in  which  that  fact  may  be  ascertained.^^  So,  where 
it  appears  that  the  property  has  already  been  sold  on  a  judgment 
in  foreclosure  of  an  alleged  invalid  mortgage,  the  creditor's  pe- 
tition need  not  be  dismissed,  but  the  proceeding  may  be  suspended 
until  the  petitioner  has  had  a  reasonable  opportunity  to  attack  the 
foreclosure  and  sale  in  another  court.^* 

§  867.  Discontinuing  proceeding. — .  The  proceeding  having  been 
instituted,  and  jurisdiction  of  the  parties  obtained,  it  is  to  be 
treated  as  an  action  in  which  the  parties  have  been  served  with 

50  Co.  Civ.  Proc,   §   2547.  551),    an    administrator   applying   for 

51  Co.  Civ.  Proc,  §  2548.  For  the  leave  to  sell  real  property,  where  a 
regulations  as  to  a  motion  for  a  new  decree  of  foreclosure  and  sale  of  the 
trial  of  specific  questions  of  fact  in  same  premises  had  been  had,  and  ex- 
an  action,  see  Co.  Civ.  Proc,  §  1003.  isted  in  force,  was  perpetually  en- 
As  to   costs,   see    §    2558.  joined  from  continuing  the  proceeding. 

52  Co.  Civ.  Proc,   §  2549.  In   Matter   of   Braker    (48    App.   Div. 

63  Matter  of  Rosenfield,  10  Civ.  443;  62  N.  Y.  Supp.  859),  where  the 
Proc.  Rep.  201;  5  St.  Rep.  339;  5  prosecution  was  delayed  for  ten 
Dem.  251.  years,    the    premises    having,    in    the 

64  Knickerbocker  v.  Decker,  4  Dem.  meantime,  been  sold  in  partition,  and 
128.  See  Hewitt  v.  Hewitt,  3  Bradf.  the  purchaser  refused  to  take  title, 
265.  In  Breevort  v.  M'Jimsey  (1  Edw.  the  proceeding  was  dismissed. 
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process ;  it  cannot  be  abandoned  or  dismissjed  without  an  order  on 
notice."^  The  creditors  have  the  right  to  insist  that  a  proceeding 
instituted  by  the  representative  shall  be  prosecuted,  and  may  move 
for  reviving  or  expediting  it.^®  Where  the  claims  of  creditors 
established  in  the  proceeding  are  paid,  together  with  the  costs  of 
the  proceeding,  the  heir  or  owner  of  the  land  is  entitled  to  an  order 
of  discontinuance  or  dismissal.^^ 

§  868.  Proof  necessary  for  decree — "A  decree,  directing  the  dis- 
position of  real  property,  or  of  an  interest  in  real  property,  can 
be  made  only  where,  after  due  examination,  the  following  facts 
have  been  established  to  the  satisfaction  of  the  surrogate : 

"  1.  That  the  proceedings  have  been  in  conformity  to  [title 
five  of  chapter  eighteen  of  the  Code]. 

"  2.  That  the  personal  estate  of  the  decedent  is  insufficient  for 
the  payment  of  his  debts  and  funeral  expenses."  ^* 

§  868a.  No  decree  in  case  payment  of  debts  is  secured If  any 

of  the  persons  interested  in  the  estate  shall  furnish  a  bond  to  the 
surrogate,  in  such  sum  and  with  such  sureties  as  he  directs  and 
approves,  conditioned  for  the  payment  of  all  the  debts,  legacies 
and  expenses  of  administration,  so  far  as  the  goods,  chattels, 
rights  and  credits  of  the  decedent  are  insiifiicient  therefor,  and 
within  such  time  as  the  surrogate  may  direct ;  in  such  case  no 
decree  authorizing  a  sale,  mortgage  or  lease  shall  be  made.^® 

§  869.  General  requisites  of  decree —  If  it  shall  appear  to  the 
satisfaction  of  the  surrogate  that  the  personal  estate  of  the 
decedent  is  insufficient  for  the  payment  of  his  debts  and  funeral 
expenses,  the  surrogate  shall  make  a  decree  empowering  the  ex- 
ecutor or  administrator  to  mortgage,  lease  or  sell  the  whole  or  such 
part  of  the  real  property,  or  interest  of  the  decedent  in  real  prop- 
erty as  the  surrogate  shall  deem  necessary  for  the  payment  thereof. 
The  surrogate  may  limit  the  amount  to  be  sold  and  afterward  ex- 
tend the  power  to  other  parcels  and  direct  the  order  of  the  sale  of 
parcels,  and  may  direct  whether  the  same  be  mortgaged,  leased  or 
sold,  for  the  purpose  of  preserving  all  the  rights  and  equities  of 
the  parties  and  preventing  any  unnecessary  disposition  of  such 

55  Farrington  v.  King,  1  Bradf.  182.        58  Co.  Civ.  Proc,  §  2756. 

56  Raven  v.   Norton,  2  Bern.  110.  59  Co.  Civ.  Proc,  §  2765. 

57  Kowing   V.   Moran,  5  Dem.  56. 
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real  property;  and  may  limit  the  amount  to  be  raised  thereby i, 
The  decree  must  describe  the  property  to  be  sold  with  common 
certainty.®" 

§  870.  Disposition  by  mortgage  or  lease Prior  to  1904  the 

statute  provided  that  if  the  facts  necessary  for  a  decree  "  are  satis- 
factorily established,  the  surrogate  must  inquire  whether  sufficient 
money  can  be  raised,  advantageously  to  the  persons  interested  in 
the  real  property,  by  a  mortgage  or  lease  of  the  real  property  of 
which  the  decedent  died  seized,  or  of  a  part  thereof;"  and  that 
"  if  he  ascertains  that  the  money  can  be  so  raised,  the  decree  must 
direct  the  execution  of  one  or  more  mortgages  or  leases  accord- 
ingly." Although  these  provisions  were  omitted  from  the  very 
material  amendments  of  that  year,®^  the  statute  still  authorizes  the 
surrogate  to  direct  a  mortgage  or  lease,  if  it  appears  necessary 
"  for  the  purpose  of  preserving  the  rights  and  equities  of  the 
parties."  "^ 

§  871.  Decree  for  sale — Where  it  appears  to  the  surrogate, 
upon  such  inquiry,  that  sufficient  money  cannot  be  raised,  ad- 
vantageously to  the  persons  interested  in  the  real  property,  by 
mortgage  or  lease,  the  decree  should  direct  a  sale  of  the  real  prop- 
erty, or  interest  in  real  property,  or  of  so  much  thereof  as  is 
necessary,  in  order  to  pay  the  debts,  judgment  liens  thereon,  and 

60  Co.  Civ.  Proc,  §  2757.  Although  the  surrogate  should  leave  the  admin- 
the  order  must  specify  the  land  to  istrator  free  to  act  according  to  it, 
be  sold,  it  need  not  describe  it  by  and  should  not  attempt  to  control  his 
metes  and  bounds;  and  an  order  discretion  by  a,  second  order.  (Mat- 
specifying  the  land  as  that  of  which  ter  of  Lawrence,  6  N.  Y.  Leg.  Obs. 
the  decedent  was  seized, — being  247.) 
ninety-one  acres  out  of  the  southwest  61' L.  1904,  c.  750. 
corner  of  lot  No.  11,  in  the  town  of  62  Co.  Civ.  Proc,  §  2757.  The  juris- 
— ,  etc., —  has  been  held  to  sufficiently  diction  of  a  surrogate  to  order  a 
describe  the  premises.  (Bloom  v.  Bur-  mortgage  of  the  real  estate  of  the  de- 
dick,  1  Hill,  130.)  And  so  a  d'escrip-  cedent  can  only  be  exercised  in  the 
tion  of  the  property  as  "  so  much  of  manner  and  by  the  procedure  pre- 
the  100  acres  on  lot  No.  4,  as  is  scribed  in  the  statute.  An  order, 
known  and  distinguished  by  the  town  therefore,  made  in  probate  proceed- 
plot  called  the  village  of  J.,"  is  suffi-  ings,  on  consent  of  the  attorneys,  au- 
cient.  (Jackson  v.  Irwin,  10  Wend,  thorizing  the  temporary  administra- 
441.)  Lands  omitted  in  a  first  order,  tor  to  mortgage  the  real  property  for 
by  reason  of  a  mistake  in  the  bound-  the  purpose  of  paying  the  costs  al- 
aries,  may  be  sold  by  virtue  of  a  lowed  in  the  proceeding,  is  without 
second  order,  made  on  the  petition  of  jurisdiction,  and  such  mortgage  is  not 
the  administrator  showing  the  mis-  effectual  as  against  parties  who  have 
take,  without  any  new  order  to  show  not  estopped  themselves  from  object- 
cause.  (Sheldon  v.  Wright,  7  Barb,  ing  by  such  consent.  (Duryea  v. 
39.)  But  where  the  proceedings  in  Mackey,  151  N.  Y.  204;  45  N.  B.  Rep. 
regard'  to  the  first  order  have  been  458.) 
conducted    without    any    irregularity. 


817  To  Pat  Decedent's  Debts.  §§  872,  873. 

funeral  expenses  of  the  decedent,  at  public  or  private  sale.  Where 
a  sale  of  all  the  real  property,  or  interest  in  real  property,  is  not 
necessary  for  that  purpose,  but  enough  of  either  cannot  be  sold 
without  manifest  prejudice  to  the  persons  interested,  the  decree 
should  direct  a  sale  of  all  the  real  property,  or  all  the  interest  in 
real  property,  or  both,  or  of  such  a  part  of  either  as  the  surrogate 
thinks  proper,  at  public  or  private  sale.®^ 

§  872.  Impeaching  decree —  Only  the  heirs  and  devisees,  and 
those  claiming  under  them,  can  question  the  regularity  of  an  order 
of  sale,  and  this  only  by  appeal.^*  The  recitals  in  the  order  are 
no  more  than  a  statement  by  the  surrogate  that  he  had  acquired 
jurisdiction,  and  are  of  no  effect  if  they  do  not  show  an  adjudicar 
tion  that  he  found  from  evidence  the  facts  upon  which  his  juris- 
diction depended.®^  Ordinarily  the  decree  cannot  be  impeached 
collaterally,  even  for  fraud.  The  court's  adjudication  of  insuffi- 
ciency of  personal  assets  is  conclusive,  and  can  be  questioned  on 
appeal  only.^^  An  heir-at-law  may  appeal  from  the  order  allow- 
ing a  disputed  creditor's  claim."'^ 

§  873.  Defects  and  irregularities  not  affecting  title The  title 

of  a  purchaser  in  good  faith,  at  a  sale  pursuant  to  a  decree  made 
as  heretofore  described,  is  not,  nor  is  the  validity  of  a  mortgage 
or  lease  made  as  so  described,  in  any  way  affected  where  a  petition 
was  presented,  and  the  proper  persons  were  duly  cited,  and  a  de- 
cree authorizing  a  mortgage,  lease  or  sale  was  made  as  heretofore 
described,  by  any  omission,  error,  defect,  or  irregularity,  occur- 
ring between  the  return  of  the  citation  and  the  making  of  the  de- 
cree, or  the  order  directing  the  execution  of  the  decree,  except  so 
far  as  the  same  would  affect  the  title  of  a  purchaser  at  a  sale  made 
pursuant  to  the  directions  contained  in  a  judgment  rendered  by 
the  Supreme  Court.®* 

63  As  to  the  power  of  the  court  to  self  of  the  privilege  given  by  Code 
amend  the  decree  which  omitted  men-  Civ.  Proc.,  §  2755,  to  make  himself  a 
tion  of  a  portion  of  the  land,  see  party.  (Richmond  v.  Freeman's  Nat. 
Sheldon  v.  Wright,  5  N.  Y.  497.  As  Bank,  86  App.  Div.  152;  83  N.  Y. 
to  the  effect  of  the  decree  as  a  lien,  Supp.  632.) 

see   Matter   of  Wilcox,    11   Civ.   Proc.        65  Sibley  v.  Waffle,  16  N.  Y.  180. 
Rep.  115.  66  Graham  v.  Linden,  50  N.  Y.  547; 

64  Matter  of  Dolan,  88  N.  Y.  309,  Atkins  v.  Kinnan,  20  Wend.  241; 
319.  The  devisee  being  a  party  to  Jackson  v.  Robinson,  4  id.  436;  Jack- 
and  bound  by  the  decree,  one  taking  son  v.  Crawfords,  12  id.  533;  Farring- 
a   mortgage   on  the   devised  property  ton  v.  King,  1  Bradf.  182. 

from  him  after  the  filing  of  the  peti-  67  Owens  v.  Bloomer,  14  Hun,  296. 

tion   in   the   proceeding   is   bound   by  68  Co.  Civ.  Proc,   §   2763.     And  see 

the  decree  therein,  though  he  was  not  id.,   §§    2473,   2474;    ante,    §   43.      See 

made  a  party,  and  did  not  avail  him-  Wilson  v.  White,  109  N.  Y.  59.     The 

52 
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TITLE  THIRD. 

EXECUTION  OF  DECKEE  FOE  SALE. 

§  874.  By  whom  decree  to  be  executed. —  It  is  made  the  duty  of 
the  executor  or  administrator  to  carry  out  the  decree  of  sale.  He 
must  execute  it  "  in  the  same  manner,  and  the  execution  thereof 
shall  have  the  same  effect,  as  if  he  were  acting  as  executor  of  the 
decedent  under  a  like  power  contained  in  a  will  of  said  decedent 
duly  executed  and  proved."  ^^ 

§  875.  In  case  of  death  of  representative. — "  The  death,  removal, 
or  disqualification,  before  the  complete  execution  of  a  decree,  of 
all  the  executors  or  administrators,  does  not  suspend  or  affect  the 
execution  thereof;  but  the  successor  of  the  person  who  has  died, 
been  removed,  or  become  disqualiiied,  must  proceed  to  complete 
all  unfinished  matters,  as  his  predecessors  might  have  completed 
the  same ;  and  he  must  give  such  security  for  the  due  performance 
of  his  duties  as  the  surrogate  prescribes."  ™ 

§  876.  Bond  of  representative  on  selling. — ^  Before  an  executor 
or  administrator  can  execute  a  decree  directing  that  property  be 
mortgaged,  leased,  or  sold,  "  he  must  first  execute,  and  file  with 
the  surrogate,  his  bond,  with  two  or  more  sureties,  to  the  people 
of  the  State,  in  a  penalty,  fixed  by  the  surrogate,  not  less  than 
twice  the  sum  to  be  raised,  or  the  value  of  the  real  property,  or 
interest  in  real  property,  directed  to  be  sold.  The  bond  must  be 
conditioned  for  the  faithful  performance  of  the  duties  imposed 
upon  the  principal  by  the  decree  and  for  the  accounting  by  the 
principal,  for  all  money  received  by  him,  whenever  he  is  re- 
quired so  to  do  by  a  court  of  competent  jurisdiction."  ''^ 

§  877.  Effect  of  failure  to  give  bond — Where  there  are  two  or 
more  executors  or  administrators,  if  either  of  them  fails,  within 

surrogate  may  disregard  errors  or  de-  70  Co.    Civ.  Proc,    §   2760.     See  id., 

feets  tliat  go  to  the  form  and  not  to  §§  766,  1828. 

the  substance,  but  he  has  no  authority  71  Co.  Civ.  Proc.,  §  2758 ;  Jackson 
to  dispense  with  any  absolute  pre-  v.  Holladay,  3  Redf.  37.  An  admin- 
requisite.  (Matter  of  Mahouey,  34  istrator  admittedly  insolvent,  may, 
Hun,  501.)  See  §  838,  ante.  nevertheless,  make  the  sale,  provided 
69  Co.  Civ.  Proc,  §  2761.  Having  he  gives  the  necessary  bond.  (Mat- 
ordered  the  sale,  the  surrogate  should  ter  of  Georgi,  21  Misc.  419.)  Under 
leave  the  representative  free  to  act  the  Act  of  1813,  filing  the  bond  sev- 
under  it,  and  not  attempt  to  limit  his  eral  days  after  the  date  of  the  mort- 
discretion  by  a  second  order.  (Matter  gage  was  held  sufficient.  (Fox  v. 
of  Lawrence,  6  N.  Y.  Leg.  Obs.  274.)  Lipe,  24  Wend.  164.) 
See  Sheldon  v.  Wright,  5  N.  Y.  497. 
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such  time  as  the  surrogate  deems  reasonahle,  to  give,  or  to  join 
with  his  co-executors  or  co-administrators  in  giving  a  bond  as  pre- 
scribed in  the  last  section,  the  surrogate  may  direct  those  who 
have  given  the  bond  to  proceed  to  execute  the  decreeJ^ 

§  878.  Eevocation  of  letters  for  default  in  filing  bond. —  If  a  sole 
executor  or  administrator,  or  all  the  executors  or  administrators 
shall  fail  to  file  the  required  bond,  "  such  failure  shall  be  deemed 
ground  for  the  revocation  of  his  or  their  letters  and  the  surrogate 
shall,  upon  the  application  of  any  person  interested,  revoke  such 
letters  and  grant  administration  to  such  person  entitled  as  will 
execute  such  decree.  He  may  revoke  letters  so  granted  from  time 
to  time,  as  the  case  requires,  to  obtain  the  proper  execution  of  the 
decree.  A  person  to  whom  letters  are  so  granted  shall  have  all  the 
powers  under  the  decree  which  were  given  to  the  executor  or 
administrator  at  the  time  it  was  made ;  and  must  give  the  bond 
required  by  such  decree,  as  well  as  the  bond  required  to  be  given 
upon  issuing  letters  to  him.'"  ''^ 

§  879.  Order  of  sale  of  parcels,  where  heir,  etc.,  has  aliened. — 

"Where  the  decree  directs  the  sale  of  two  or  more  distinct  parcels 
of  real  property,  of  which  the  decedent  died  seized,  or  his  interest 
under  two  or  more  contracts  for  the  purchase  of  distinct  parcels 
of  real  property,  the  decree  may  direct  the  sale  to  be  made  in 
the  order  which  the  surrogate  deems  just,  unless  it  appears  that 
one  or  more  distinct  parcels,  of  which  the  decedent  died  seized, 
has  been  devised  by  him,  or  sold  by  his  heirs ;  in  which  case,  the 
several  distinct  parcels  must  be  sold  in  the  following  order : 

"  1.  Property  which  descended  to  the  decedent's  heirs,  and 
which  has  not  been  sold  by  them. 

"  2.  Property  so  descended,  which  has  been  sold  by  them. 

"  3.  Property  which  has  been  devised  which  has  not  been  sold'^* 
by  the  devisee. 

72  Co.  Civ.  Proc,  §  2759.  and   not    that    of   the    other   devisees 

73  Co.  Civ.  Proc,  §  2759.  Prior  to  who  have  not  conveyed  the  property 
1904,  the  statute  (§  2767)  required  devised  to  them.  (Matter  of  Law- 
the  appointment  of  "a  disinterested  renee,  79  Hun,  176;  29  N.  Y.  Suppl. 
freeholder "  in  case  the  sole  executor  726. )  Where  the  debt  arose  from  the 
or  administrator,  or  all  the  executors  relation  of  the  testator  as  aceommo- 
or  administrators,  fail  to  file  the  dation  indorser  for  one  of  the  dev- 
bond  or  execute  the  decree.  isees,    the    property    devised    to    such 

74  See  Eddy  v.  Traver,  6  Paige,  521.  devisee  should  be  primarily  charged 
The  property  referred  to,  is  that  re-  with  the  debt,  in  a  proceeding  to  sell 
maining  unsold  of  the  particular  dev-  real  estate  for  the  payment  thereof. 
Isee,  who  may  have  conveyed  only  a  (lb.) 

portion  of  the  estate  devised  to  him, 
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"  4.  Property  so  devised  which  has  been  sold  by  the  devisee."  ''^ 
Where  one  of  several  devisees  of  undivided  interests  in  tv?o 
pieces  of  property  has  mortgaged  his  interest  in  one,  which  in- 
terest was  afterward  sold  under  foreclosure,  the  property  in  which 
his  interest  remains  should  first  be  sold  for  the  payment  of  the 
debts  of  the  estate,  and  the  interest  of  all  the  devisees  therein  should 
be  sold  in  order  (the  property  not  being  of  sufficient  value  to  pay 
the  debts)  to  prevent  a  disproportionate  part  of  the  debts  from 
falling  upon  the  interest  of  the  purchaser  at  the  foreclosure  sale.''^ 

§  880.  Sale  where  undivided  share  or  precedent  estate  devised  or 
aliened —  The  provision,  in  force  until  1904,  that  in  applying  the 
proceeds  of  real  property,  of  which  the  decedent  had  devised  an 
undivided  interest,  or  a  life  estate,  to  the  payment  of  debts  and 
funeral  expenses,  the  application  of  the  proportion  of  the  pro- 
ceeds, belonging  to  the  devisee  or  grantee  of  the  undivided  in- 
terest, or  of  the  precedent  estate,  must  be  postponed  to  the  applica- 
tion of  the  residue,  has  been  repealed,^^  thus,  in  effect,  restoring 
the  former  ruling  that  in  directing  the  sale,  the  surrogate  was 
bound  to  decree  the  sale  of  the  entire  title  to  so  much  as  was  sold 
at  all,  and  that  he  had  no  authority  to  protect  a  life  estate  created 
by  the  will  of  the  decedent  by  selling  the  remainder  first,  how- 
ever equitable  such  arrangement  might  be ;  nor  could  he  set  apart 
from  the  proceeds  of  the  sale  the  estimated  value  of  such  life 
estate  before  applying  them  to  the  payment  of  debts.'^^ 

§  881.  Allowance  to  creditor  on  purchase — "  If  a  creditor  of 
the  decedent  becomes  the  purchaser  of  any  of  the  decedent's  real 
property,  the  surrogate  may,  upon  his  application,  direct  the 
amount  of  his  claim  to  be  allowed,  in  the  first  instance,  upon  the 
purchase  price ;  and  such  purchaser  shall  only  be  required  to  pay 
the  balance  at  the  time  of  the  sale.  But,  in  case  the  proceeds  of 
the  decedent's  real  property  shall  be  insufficient  to  satisfy  the 

75  Co.  Civ.  Proc,  §  2757.    Under  the  and   in   which   his    interest   remained 

corresponding   provisions   of    the   Re-  unsold,    that    the    lands     so     unsold 

vised  Statutes  —  which  required  that  would  not  probably  bring  enough  to 

if  any  lands  devised  or  descended  had  pay    the    debts,    though    the    opinion 

been    sold   by   the   heirs    or   devisees,  that    they    would    not    was    founded 

then    the    lands    remaining    in    their  upon    inquiry;     but    an    actual    sale 

hands  unsold  should  be  first  sold  to  must    be    made    before    resorting    to 

satisfy  the  debts  of  the  decedent's  es-  those     so     mortgaged.        (Matter     of 

tate — it  was  not  a  sufficient  answer  Clark,  3  E,edf.  225.) 
to  a  petition  by  a  mortgagee  of  a  dev-        T8  Matter  of  Clark,  supra. 
isee  for  the  prior  sale  of  lands  of  the        77  L.  1904,  c.  750. 
estate  in  which  the  devisee  had  an  in-        78Pelletreau  v.  Smith,  30  Barb.  494. 
terest,   other   than   those    mortgaged, 
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costs  and  expenses  of  administration  and  the  debts  and  funeral 
expenses  of  the  decedent,  the  purchasing  creditor  shall  be  allowed 
and  credited,  upon  the  judicial  settlement  of  the  accounts  of  the 
executor  or  administrator,  only  the  amount  he  may  be  entitled 
to  receive  upon  his  claim  and  shall  then  pay  the  difference  be- 
tween the  amount  originally  allowed  and  the  amount  he  is  en- 
titled to  receive.  In  case  any  purchaser  has  credit  on  his  bid,  as 
aforesaid,  no  deed  shall  be  delivered  to  him  until  the  judicial 
settlement  of  the  accounts  of  the  executor  or  administrator,  nor 
until  he  shall  have  paid  the  entire  amount  required  under  the  pro- 
visions of  this  section."  ''^ 

§  882.  Terms  of  credit  allowed  on  sale. — "  The  surrogate  may,  in 
the  order  directing  the  execution  of  the  decree,  or  in  a  separate 
order  made  before  the  sale,  allow  a  sale  to  be  made  upon  a  credit, 
not  exceeding  three  years,  for  not  more  than  three-fourths  of  the 
purchase  money,  to  be  secured  by  the  purchaser's  bond,  and  his 
mortgage  on  the  property  sold,  except  where  the  sale  is  that  of 
an  interest  under  a  contract ;  in  which  case  the  order  may  pre- 
scribe the  security  to  be  given."  *"  The  representatives  are  not 
obliged  to  sell  on  credit,  and  in  the  absence  of  any  direction  by 
the  surrogate,  or  any  assent  on  the  part  of  the  creditors,  may 
decline  to  do  so.^-^ 

§  883.  Manner  and  notice  of  public  sale The  sale  is  to  be  made 

in  the  same  manner,  and  with  like  effect  as  if  the  representative 
were  acting  under  a  power  contained  in  a  will.*^  Where  the  prop- 
erty is  to  be  sold  at  public  sale,  and  it  consists  of  one  or  more  dis- 
tinct parcels,  each  parcel  may  be  separately  exposed  for  sale, 
unless  otherwise  directed.*'^  The  present  form  of  the  statute  re- 
places certain  provisions  formerly  obtaining,  which  required  each 
parcel  to  be  sold  in  the  county  where  it,  or  a  part  of  it,  was  situ- 
ated, and  making  applicable  several  of  the  Code  sections  relating 
to  judicial  sales. 

TO  Co.  Civ.  Proc,  §  2764.  of  sale  described  the  property  as  a 
80  Co.  Civ.  Proc,  §  2771.  single  parcel;  that  the  statute  con- 
si  Maples  V.  Howe,  3  Barb.  Ch.  611.  templated      proceedings      similar      to 

82  Co.  Civ.  Proc,  §  2761.  See  ante,  those  which  take  place  on  other  ju- 
§   594.  dieial  sales,   and  in  all   such  sales  it 

83  See  Delaplaine  v.  Lawrence,  3  ST.  was  the  duty  of  the  officer  conduct- 
Y.  301,  where  it  was  held,  that  the  ing  them  to  sell  the  property  in  such 
executor  or  administrator,  or  other  parcels  as  would  be  best  calculated 
persdn  making  the  sale,  might,  if  he  to  secure  the  greatest  aggregate 
deemed  it  beneficial  to  the  estate,  sell  amount. 

in   separate  lots,   although   the   order 
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§  884.  Private  sale — As  the  sale  is  to  be  made  in  the  same  man- 
ner and  with  like  effect,  as  in  the  case  of  an  executor  acimg  under 
a  testamentary  power,  it  may  he  public  or  private.**  An  ad- 
ministrator's agreement,  previous  to  obtaining  the  order,  and  in 
anticipation  of  sale,  to  convey  the  property  is  void,  because  the 
administrator  has  no  interest.*^ 

§  885.  Purchase  by  certain  persons  forbidden  or  restricted — "An 

executor  or  administrator  upon  the  estate,  a  freeholder  appointed 
to  execute  a  decree,*'®  or  a  general  or  special  guardian  of  an  in- 
fant, who  has  an  interest  in  any  of  the  real  property  to  be  sold, 
shall  not,  directly  or  indirectly,  purchase,  or  be,  or  at  any  time 
before  confirmation,  become  interested  in  a  purchase  at  the  sale, 
except  that  a  guardian  may,  when  authorized  so  to  do  by  the  order 
of  the  surrogate,  purchase,  in  his  name  of  office,  for  the  benefit  of 
his  ward.  A  violation  of  this  section  renders  the  purchase 
void."  *'^  Where  the  statute  is  violated,  or  there  has  been  fraud 
in  the  sale,  the  relief  is  not  confined  to  an  application  to  the  sur- 
rogate, to  set  the  sale  aside,  but  it  may  be  attacked  by  a  direct 
proceeding  in  the  Supreme  Court.** 

§  886.  Order  to  vacate  sale. — -The  provisions  of  the  statute,*' 
which  required  the  sale  to  be  set  aside,  under  certain  circum- 

84  Co.  Civ.  Proc,  §  2750.  ITiis  was  validity;  nor  was  it  material  that  the 
the  rule  under  the  Act  of  1801.  agreement  by  which  the  executor  be- 
(Jaekson  v.  Irwin,   10  Wend.  441.)  came  interested  might  be  void  under 

85  Bolt  V.  Rogers,  3  Paige,  154;  the  Statute  of  Frauds.  (lb.)  And  a 
Bridgewater  v.  Brookfield,  3  Cow.  299.  residuary  devisee  might  come  into  a 

86  The  retention  of  this  clause  in  court  of  equity,  and  have  the  sale  sot 
the  statute  would  seem  to  have  been  aside,  and  the  property  resold.  (lb.) 
an  oversight,  as  no  authority  now  ex-  A  purchase  by  the  testamentary  trus- 
ists  for  the  appointment  of  a  free-  tee  of  an  infant  devisee  is  not  void, 
holder  in  these  proceedings.  but  is  voidable  at  the  election  of  the 

87  Co.  Civ.  Proc,  §  2774.  Under  the  ward.  (Bostwick  v.  Atkins,  3  N.  Y. 
corresponding  provision  of  the  Revised  53. ) 

Statutes,  a  purchase  by  one  acting  as  88  Woodruff   v.   Cook,    2   Edw.    259. 

the  agent,  or  for  the  benefit,  of  the  And  see  Terwilliger  v.  Brown,  supra. 

administrator,  etc.,  was  void.  (Forbes  89  Co.  Civ.  Proc,  §  2775.    If  the  sale 

V.  Halsey,  26  N.  Y.  53.)     And  if  the  was    not    illegally   made    or    unfairly 

administrator,  etc.,  after  the  property  conducted,  the  surrogate  was  impera- 

was     struck     oflf,     but     before     con-  tively  required  to  confirm  it,  unless  a 

firmation  of  the  sale,  became  himself  sum  exceeding  the  bid  by  10  per  cent., 

interested  in  a  purchase  made  by  one  exclusive  of  expenses,  could  be  obtained, 

employed  by  him  to  act  as  auctioneer,  (Horton    v.    Horton,    2    Bradf.    200.) 

the     sale    was    void     (Terwilliger    v.  But    it   was    formerly    held,    that    he 

Brown,   59   Barb.    9;    afi''d,   44   N.   Y.  could  not  vacate  it  and  order  a  resale 

237); — a  principle  now  expressly  em-  merely  because  such  new  bid  could  be 

bodied  in  the  statute.    The  facts  that  obtained.     Even  if  a  larger  bid  could 

the    fair   value   of   the   premises   was  be  obtained,  yet  if  the  sum  bid  was,  at 

bidden,   and   the   sale    was   afterward  the  time,  an  adequate  price,  the  sale 

confirmed  ex  parte,  would  not  give  it  should   not   be   disturbed,   unless   the 
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stances,  was  repealed  in  1904  f°  but  as  a  reference  to  the  former 
statute  may  be  necessary,  as  affecting  title  to  lands  acquired 
through  these  proceedings,  it  is  given  in  full :  "  The  person  mak- 
ing the  sale  must  with  all  convenient  speed  file  with  the  surrogate 
a  report  of  the  sale.  The  surrogate  must  upon  notice,  given  in  such 
manner  and  for  such  a  length  of  time  as  he  thinks  proper,  to 
each  party  who  has  appeared,  inquire  into  the  proceedings;  and 
he  may  take  oral  testimony  respecting  the  same.  If  he  is  of 
opinion  that  the  proceedings  were  unfair ;  or  that  the  sum  bid 
for  the  whole,  or  for  a  distinct  parcel  of  real  property  separately 
sold,  or  in  case  of  a  private  sale  of  the  same,  that  the  sum  at 
which  it  is  agreed  to  be  sold  was  less  than  the  value  thereof  at  the 
time  of  sale,  and  that  a  sum  exceeding  that  bid,  or  in  case  of  a 
private  sale,  exceeding  that  at  which  it  is  agreed  to  be  sold  at 
least  ten  per  centum,  exclusive  of  the  expenses  of  a  new  sale, 
may  be  obtained  upon  a  resale, —  he  must  make  an  order  vacating 
the  sale,  either  wholly  or  with  respect  to  the  distinct  parcel 
affected,  and  directing  another  sale,  and  whether  it  shall  be  at 
public  or  private  sale,  notice  of  which,  in  case  of  a  public  sale 
thereof,  must  be  given,  and  the  sale  must  be  conducted  as  in  this 
title  prescribed  for  a  public  or  private  sale  as  may  be  applica- 
ble." 

§  887.  Confirming  sale. —  Under  the  former  provisions  of  the 
Code®^  the  sale,  if  not  vacated,  was  required  to  be  confirmed  by 

proceedings    were    unfair.      (Kain    v.  the   repayment   of   moneys    deposited 

Masterton,   16  N.  Y.   174.)     The  pro-  by  a  purchaser  at  the  sale,  and,  in  a 

vision,    as    to    partial    vacation,    con-  proper  case,  to  grant  the  relief  prayed 

forms   to  Delaplaine   v.  Lawrence    (3  for.     (Matter  of  Lynch,  33  Hun,  309; 

N.   Y.   301),  holding  that  where   any  Matter   of   Campbell,  1  Tuck.  240.) 

parcel  has  been  fairly  sold,  and  for  90L.  1904,  c.  750;  in  effect  Sept.  1, 

an  adequate  price,  the  sale  should  be  1904. 

confirmed,  but  that  if  another  parcel  91  Co.  Civ.  Proc,  §  2776;  now  re- 
has  been  sold  for  an  inadequate  price,  pealed  by  L.  1904,  c.  750.  This  sec- 
and  the  surrogate  is  satisfied  that,  tion  revised  2  R.  S.  105,  §  30;  which 
upon  a  resale,  10  per  cent,  more  can  was  amended  by  L.  1880,  c.  231;  but 
be  realized,  it  is  his  duty  to  vacate  the  amendment  was  short-lived,  ow- 
the  sale  of  such  parcel,  whatever  else  ing  to  L.  1880,  c.  245  (§§  2,  4,  and 
may  be  done  in  respect  to  the  other  5),  which  repealed  the  section  of  the 
property  sold.  The  fact  that  several  Revised  Statutes,  with  its  amend- 
lots  were  sold  together,  being  de-  ments,  down  to  September  1,  1880. 
scribed  together  in  the  petition  and  Under  the  former  statute,  the  convey- 
order  of  sale,  was  not  ground  for  va-  ances,  instead  of  containing  a  brief 
eating  the  sale,  unless  it  appeared  reference  to  the  proceedings,  were  re- 
that  they  would  have  brought  more  if  quired  to  set  them  forth  at  large; 
sold  separately.  (Horton  v.  Horton,  2  and  it  was  held,  that  a  conveyance 
Bradf.  200.)  See  Olmstead  v.  Long,  which  omitted  to  recite  at  large  the 
4  Dem.  44.  The  surrogate  has  au-  order  of  sale  was  void  at  law,  though 
thority  to  entertain  a  proceeding  for  it  might  be  confirmed  by  the  Supreme 
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tlie  surrogate  l>efore  the  conveyance  could  be  made;  but  this  is 
no  longer  necessary.  Under  the  old  practice  the  proceedings  sub- 
sequent to  the  decree  authorizing  the  sale  were  as  cumbersome  and 
complicated  as  those  which  preceded  it ;  but  the  wholesale  amend- 
ments of  1904  have  greatly  simplified  the  procedure,  and  left  the 
representative  little  to  do  except  to  account  for  the  proceeds. 

§  888.  Compelling  purcliaser  to  take The  surrogate  has  no 

power  to  compel  payment  of  the  bid  and  the  taking  of  a  con- 
veyance, not  only  because  the  purchaser  is  in  nowise  a  party  to 
the  proceeding,^^  but  for  the  further  reason  that  the  granting  of 
such  relief  involves  equity  powers  which  he  does  not  possess. 

§  889.  Limited  effect  of  conveyance The  conveyance  ''  does 

not  affect,  in  any  way,  the  title  of  a  purchaser  or  mortgagee,  in 
good  faith  and  for  value,  from  an  heir  or  devisee  of  the  dece- 
dent, unless  letters  testamentary  or  letters  of  administration,  upon 
the  estate  of  the  decedent,  were  granted,  by  a  Surrogate's  Court 
having  jurisdiction  to  grant  them,  upon  a  petition  therefor,  pre- 
sented within  four  years  after  his  death."  *^    Where  the  widow  of 

Court.  (Atkins  v.  Kinnan,  20  Wend,  defects  in  titles  under  such  sales  (see 
241.)  But  an  error  in  the  recital  of  §  835,  ante), —  applied  only  where  ths 
the  order  of  sale  might  be  disre-  sale  was  collaterally  questioned,  not 
garded,  where  the  discrepancy  ap-  in  the  proceedings  to  confirm  the 
peared  on  the  face  of  the  deed.  (Shel-  sale  in  the  Surrogate's  Court.  (lb.) 
don  V.  Wright,  5  N.  Y.  497;  aff'g  7  92  Cromwell  v.  Phipps,  6  Dem.  61; 
Barb.  39.)  And  if  the  deed  were  in-  Matter  of  Bellesheim,  1  N.  Y.  Supp. 
operative  by  reason  of  defective  re-  276.  In  both  of  these  cases  Wolfe  v. 
citals,  the  defects  might  be  healed  by  Lynch  (2  Dem.  610)  was  followed,  the 
a  second  deed,  which  may  be  treated  decision  of  the  General  Term  revers- 
as  relating  back.  (Sheldon  v.  Wright,  ing  it  (Matter  of  Lynch,  33  Hun,  309; 
7  Barb.  39.)  By  L.  1895,  c.  525,  all  67  How.  Pr.  436),  being  distinguished, 
titles  of  purchasers  under  deeds  there-  In  that  ease,  the  purchaser  applied  to 
tofore  made,  which  failed  to  set  the  surrogate  by  petition  on  discover- 
forth  at  large  the  decree  directing  ing  a  defect  of  title,  for  an  order  to 
the  sale,  were  cured.  Under  the  be  relieved  from  the  purchase,  and  a 
Act  of  1819,  a  sale  was  void  as  direction  that  the  portion  of  the  puv- 
against  the  heirs,  unless  an  order  of  chase  money  already  paid  be  returned, 
confirmation  was  obtained  previously  Held,  that  power  to  grant  the  relief 
to  the  conveyance  to  the  purchaser,  asked  for  was  given  to  the  surrogate 
although  the  sale  was  iona  fide,  and  under  Co.  Civ.  Proc,  §  2472,  subd. 
the  proceeds  were  applied  to  the  debts  5,  and  §  2481.  The  surrogate  has  no 
of  the  intestate.  (Rea  v.  McEach-  express  or  implied  authority  to  put 
ron.  13  Wend.  465.)  See  Fox  v. -Lipe,  a  purchaser  in  possession.  (Matter 
24  id.  164;  Stilwell  v.  Swarthout,  81  of  Georgi,  37  Misc.  242;  75  N.  Y. 
N.  Y.  109.  The  surrogate  could  not  Supp.  256;  aflf'd,  90  App.  Div.  607.) 
confirm  a  sale,  if  the  petition  on  93  Co.  Civ.  Proc,  §  2777.  See  Hall 
which  it  was  ordered  was  defective  in  v.  Partridge,  10  How.  Pr.  188;  Hyde 
any  of  the  statute  requirements  go-  v.  Tanner,  1  Barb.  75;  Sears  v.  Mack, 
ing  to  the  jurisdiction.  (Matter  of  2  Bradf.  394;  Barto  v.  Tompkins. 
Kelley,  1  Abb.  N.  C.  102.)  The  Act  of  County  Bank,  15  Hun,  11. 
1850,    and    its    amendments, —  curing  ^ 


825  To  Pay  Decedent's  Debts.  §§  890,  891. 

the  decedent,  or  a  party  to  the  proceeding,  has  an  existing  right  of 
dower  in  the  real  estate  directed  to  he  sold  the  court  must  con- 
sider and  determine  whether  a  more  advantageous  sale  can  be 
made  of  such  real  estate  by  including  the  sale  of  such  right  of 
dower;  and,  if  it  shall  be  determined  by  the  court  that  a  larger 
sum  will  be 'realized  on  such  sale,  applicable  to  the  payment  of 
debts  and  funeral  expenses,  by  including  in  such  sale  the  right  of 
dower,  the  interest  of  the  party  entitled  thereto  shall  pass  thereby ; 
and  the  purchaser,  his  heirs  and  assigns,  shall  hold  the  property 
free  and  discharged  from  any  claim  by  virtue  of  that  right.^*  The 
conveyance  has  priority,  under  the  Recording  Acts,  over  one 
executed  before,  but  not  recorded  until  afterward.®^  The  pur- 
chaser of  land  at  a  sale  under  the  statute  takes  the  growing  crops. 
A  tenant  occupying  under  the  heir  or  devisee,  within  the  three 
years,  sows  his  crops  at  the  risk  of  losing  them,  in  case  of  a  sale 
before  he  can  remove  them.®^ 

§  890.  Sale  of  interest  in  land  contract,  subject  to  payments. — 

The .  statute,  prior  to  1904,  provided,  among  other  things  that 
"  where  any  of  the  property  to  be  sold  consists  of  an  interest,  under 
a  contract  for  the  purchase  of  real  property,  and  any  payment 
is  yet  to  be  made  upon  the  contract,  the  sale  must  be  made  sub- 
ject to  all  payments  thereafter  to  become  due  thereupon."  ®^  But, 
by  the  amendment  of  that  year,  the  provision  was  repealed. 

§  891.  Effect  of  conveyance  of  entire  contract  interest. — "A  con- 
veyance of  the  decedent's  ■  interest  in  all  the  real  property,  held 

94  Co.   Civ.   Proc,    §    2800.     It   was  docketed  against  W.,  under  which  an 

held  in  Maples  v.  Howe   (3  Barb.  Ch.  execution    was    issued    in    September, 

611),   that   where   the   land   in   which  1876,   and  the   lot  sold   in   December, 

the  widow's  dower  has  been  assigned  1876,  a  de.ed  being  delivered  in  April, 

to  her  is  ordered  to  be  sold  for  the  1878.    In  November,  1875,  the  lot  was 

payment  of  the  decedent's  debts,  and  sold    under    proceedings    had    in    the 

the  whole  is  probably   insufficient   to  Surrogate's  Court  for  the  sale  of  the 

pay  them,  the  third  assigned  to  the  real  estate  of  N.,  to  pay  debts.     W., 

Avidow   may   be    sold,   subject   to   her  who  was  one  of  the  executors,  joined 

life    estate.      And    see    Lawrence    v.  with  the  others  in  the  petition.     T., 

Miller,    2    N.    Y.    245;     Lawrence    v.  who   held   a  note   against   the   estate 

Brown,  5  id.  394.  of  N.  for  $30,000,   purchased  the  lot 

95Barto  V.   Tompkins   County  Nat.  at  the  surrogate's  sale,  and  paid  the 

Bank,    15   Hun,   11.     In  that  case,   it  whole  purchase  price  into  the   Surro- 

appeared  that,  in  1855,  N.  executed  a  gate's   Court,  receiving  a  deed  which 

deed  of  conve.yance  of  a  lot  to  W.,  the  wa^  recorded  in  November,  1875.   Held 

deed  being  left  wiih  a  third  person,  to  that   the   title  acquired   by  him   was 

be  delivered  on  payment  of  the  price:  superior  to  that  acquired  by  the  pur- 

the  price  was  paid  and   the  deed  de-  chaser  at  the  sheriff's  sale, 

livered  in  January,  1865,  and  the  deed  96Jewett    v.    Keenholts,     16    Barb. 

was   recorded  May  3,   1876.     In  Sep-  193. 

tember,      1873,      a     judgment     was  97  Co.  Civ.  Proc,  §  2779. 
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by  him  under  a  contract  for  the  purchase  thereof,  operates  as  an 
assignment  of  the  contract  to  the  purchaser;  and  vests  in  him, 
his  heirs  and  assigns,  all  the  right,  title,  and  interest  of  all  the 
persons  entitled,  at  the  time  of  the  sale,  in  and  to  the  decedent's 
interest  in  the  real  property."  ^* 

§  892.  Same;  conveyance  of  partial  contract  interest. — "A  con- 
veyance of  the  decedent's  interest  in  a  part  only  of  the  real  prop- 
erty, held  under  such  a  contract,  transfers  to  the  purchaser  all  the 
decedent's  right,  title,  and  interest  in  and  to  the  part  so  sold; 
and  all  rights  which  would  he  acquired  thereto,  by  the  executor 
or  administrator,  or  by  any  person  entitled,  at  the  time  of  the 
sale,  to  the  interest  of  the  decedent  therein,  by  perfecting  the  title 
to  the  property  contracted  for,  pursuant  to  the  contract.  Upon 
fully  complying  with  the  contract,  the  purchaser  has  the  same 
right  to  enforce  performance  thereof,  with  respect  to  the  part 
conveyed  to  him,  and  the  executor  or  administrator,  or  his  as- 
signee, has  the  same  right  to  enforce  performance,  with  respect 
to  the  residue,  as  the  decedent  would  have  had,  if  he  was  living. 
Any  title  acquired  by  the  executor  or  administrator,  or  his  as- 
signee, with  respect  to  the  part  not  sold,  must  be  held  in  trust  for 
the  use  of  the  person  entitled  to  the  decedent's  interest;  subject 
to  the  dower  of  the  widow,  if  any."  ®® 

TITLE  FOUETH. 

DISTEIBUTIOlSr   OF   PEOOEEDS    OF   SALE. 

§  893.  Application  of  proceeds. —  The  representative  is  required 
to  apply  the  proceeds  of  the  real  property  mortgaged,  leased,  or 
sold  in  the  same  manner  as  if  he  had  acted  under  such  a  power 
of  sale  contained  in  a  will,  and  all  persons  interested  in  the  ex- 
ecution of  the  decree  shall  have  the  same  remedies  for  the  en- 
forcement of  the  decree  and  the  application  of  the  proceeds  that 
they  would  have  had  if  the  executor  or  administrator  were  acting 
under  such  a  power.-^ 

§§  894^898.  [The  subject-matter  of  these  sections  in  the  pre- 
vious editions  related  to  sundry  matters  of  procedure  which  were 
omitted  from  the  Code  by  the  amendment  of  1904. J 

98  Co.  Civ.  Proc,  §  2782.  court,  whereupon  the  heirs  and  devi- 

99  Co.  Civ.  Proc,  §  2783.  sees  were  exonerated  from  the  debts 
1  Co.   Civ.   Proc.,   §   2761.     Prior  to    established  by  the  decree  to  the  ex- 

the  amendment  of  1904,  the  proceeds    tent   of   such   proceeds, 
of  sale  were  required  to  be  paid  into 
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§  899.  Investment  of  dower  fund. —  Under  the  former  statute 
the  surrogate  was  required  to  cause  a  sum  set  apart  for  a  widow's 
dower,  "  to  he  invested  by  the  county  treasurer,  under  the  direc- 
tion of  the  surrogate,  in  the  public  securities  of  the  State,  or  of 
the  United  States,  or  in  permanent  mortgage  securities,  bearing 
interest  payable  annually,  or  oftener;  the  interest,  or  other  in- 
come, to  be  paid  to  the  widow,  during  her  life.^  Tn  1905,^  the 
regulations  and  provisions  of  the  CJode  relating  to  dower  in  actions 
for  the  partition  of  real  estate  were  made  applicable,  so  far  as  may 
be,  to  the  disposition  of  moneys  realized  upon  a  sale  in  these  pro- 
ceedings.* 

§  900.  Investment  on  deposit  .of  infant's  share. —  The  specific 
provisions  of  section  2796  of  the  Code,  relating  to  the  investment 
of  an  infant's  share  and  the  application  of  the  income  thereof  to 
the  infant's  use  have  now  been  repealed.'  This  does  not  mean 
that  where  money  is  distributable  to  an  infant  it  shall  not  be  in- 
vested ;  but  that  since  the  proceeds  of  sale  have  become  the  subject- 
matter  of  the  representative's  accounting,  the  provisions  of  the 
Code  relating  to  the  disposition  of  infant's  shares  in  those  pro- 
ceedings, are  made  applicable.® 

§  901.  Mode  of  distribution — The  statute  as  it  stood  prior  to 
September  1,  1904,'^  contained  minute  and  specific  instructions 
for  the  distribution  of  the  proceeds  arising  from  a  sale  in  these 
proceedings,  after  the  same  had  been  paid  into  court.  Under  the 
present  practice  it  is  intended  that  the  representative  shall  retain 
custody  of  such  proceeds,  and  apply  the  same  "  in  the  same  manner 
as  if  he  had  acted  under  a  power  of  sale  contained  in  a  will,  and 
all  persons  interested  in  the  execution  of  the  decree  shall  have  the 
same  remedies  for  the  enforcement  of  the  decree,  and  the  appli- 

2  Co.    Civ.   Proc,    §    2795 ;    now   re-  but  not  upon  those  of  creditors  of  tha 
pealed.     Although   the   surrogate  has  husband.        (Arrowsmith     v.     Arrow- 
power  to  direct  the  investment  of  sur-  smith,  8  Hun,  606.)      Compare  Zahrt 
plus,   upon   the   application   of   a  da-  v.  Zahrt,  1  Dem.  444. 
ceased  married  woman's   property  to  3L.  1905,  c.  430. 
payment  of  her  debts,  on  the  ground  4  See  Co.  Civ.  Proc,  §  §   1569,  1583, 
that    the    husband   is   entitled   to    an  1584,  1585. 
estate    for    life    therein,    he    has    no  5  L.   1904,  c.   750. 
power  to  direct  that  such  property  be  6  See  Co.  Civ.  Proc,  §  2746. 
applied   in   payment   of  the  debts  of  7  Co.  Civ.  Proc,  §  2793;  repealed  by 
the  husband.     He  can  pass  upon  the  L.   1904,  c.  750. 
claims   of   creditors   of   the  intestate. 
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cation  of  the  proceeds,  that  they  would  have  had  if  the  executor  or 
administrator  were  acting  under  such  a  power."  * 

§  902.  Surplus  in  other  proceedings  payable  to  surrogate, — ^Where 

real  property,  or  an  interest  in  real  property,  in  an  action  or  a 
special  proceeding,  "  to  satisfy  a  mortgage  or  other  lien  there- 
upon, which  accrued  during  the  decedent's  lifetime,  and  letters 
testamentary  or  letters  of  administration,  upon  the  decedent's 
estate,  were,  within  four  years  before  the  sale,  issued  from  a 
Surrogate's  Court  of  the  State  having  jurisdiction  to  grant 
them;  the  surplus  money  must  be  paid  into  the  Surrogate's 
Court  from  which  the  letters  issued,  pursuant  to  the  provi- 
sions of  section  2537,  and  the  receipt  of  the  county  treasurer 
shall  be  a  sufficient  discharge  to  the  person  paying  such  money.    If 

8  Co.  Civ.  Proc,  §  2761.  Where,  judgment  not  having  been  docketed  in 
pending  the  proceeding,  the  premises  the  county  of  the  surrogate,  until  the 
were  destroyed  by  fire,  held,  that  the  day  of  distribution,  and,  upon  the  re- 
proceeds  of  a  fire  insurance  policy  fusal  of  the  surrogate,  an  order  was 
upon  said  premises  made  payable  to  obtained  from  the  county  judge  for 
the  estate  should  be  applied  to  the  the  examination  of  the  surrogate,  and 
payment  of  the  debts.  (Matter  of  forbidding  him  to  make  any  disposi- 
O'Connell,   1   Misc.  50.)  tion   of   the   fund, —  Held,   that  while 

In  the  disposition  of  the  proceeds,  the  county  judge  could  order  such  ex- 
regard  may  be  had  to  the  fact  that  amination,  he  had  no  power  to  re- 
some  of  the  debts  are  also  entitled  strain  the  disposal  of  the  fund;  that 
to  be  partially  or  fully  paid  out  of  the  judgment  not  being  a  lien  at  the 
funds  arising  from  the  sale  of  other  time  of  the  sale  of  the  premises,  pay- 
real  estate  in  another  State.  (Law-  ment  of  the  share  must  be  made  to 
rence  v.  Elmendorf,  5  Barb.  73.)  As  the  heir,  or  to  such  person  as  might 
to  the  rights  of  the  assignee  or  re-  be  appointed  in  supplementary  pro- 
ceiver  of  a  creditor  to  receive  the  lat-  ceedings  to  receive  it.  (Davis  v. 
ter's  share,  see  Swartout  v.  Schwerter,  Davis,  4  Redf.  355.)      After  the   sale 

5  Redf.  497.  The  surrogate  may  ad-  of  some  of  decedent's  real  estate  to 
mit  claims  by  lien  on  the  land  against  pay  certain  debts,  upon  an  order  of 
the  heirs,  as  a  valid  charge  against  the  surrogate,  and  the  entry  of  an 
their  interest  in  the  surplus.  (Sears  order  for  their  payment  and  for  the 
V.  Mack,  2  Bradf.  394.)  Thus,  where  distribution  of  the  surplus,  and  after 
the  heir  conveys  »  part  of  the  in-  such  payment  and  a  partial  distribu- 
heritance  with  warranty,  and'  the  tion  had  been  made  thereunder,  a 
land  was  subsequently  sold  by  order  judgment  construing  decedent's  will 
of  the  surrogate,  for  the  decedent's  was  rendered  by  the  Supreme  Court, 
debts,  it  was  held,  that  though  the  in  an  action  previously  brought  for 
grantor  was  a  married  woman,  the  the  purpose,  and  thereupon  an  order 
grantee  had  an  equitable  lien  upon  was  granted  by  a  judge  of  that  court, 
the  residue  of  the  inheritance,  to  directing  the  surrogate  to  pay  out  of 
the  extent  of  her  proportion  of  the  the  surplus  an  allowance  and  costs  to 
proceeds  of  the  sale.  (Eddy  v.  Traver,  the   attorney  who   conducted  the   ac- 

6  Paige,  521.)  Where,  after  the  sale  tion  in  the  Supreme  Court, —  Held, 
of  a  decedent's  real  estate  and  con-  that  the  attorney  should  have  appli^^d 
veyance  thereof  to  the  purchaser,  the  to  the  surrogate  at  the  time  the  order 
sheriff,  on  the  day  of  distribution  of  for  distribution  was  made,  and  that 
the  proceeds  of  the  sale,  exhibited  to  the  judge  of  the  Supreme  Court  had 
the  surrogate  an  execution  against  no  jurisdiction  to  make  the  order  di- 
one  who  was  entitled  to  a  share  of  recting  such  payment  from  the  sur- 
such  proceeds,  and  asked  that  such  plus.  (Clocke  v.  Igglesden,  3  Redf. 
share  be  applied  on  the  execution,  the  339.) 


829  To  Pay  Decedent's  Debts.  §  90-3. 

the  sale  was  made  pursuant  to  the  directions  contained  in  a  judg- 
ment or  order,  the  surplus  remaining  after  payment  of  all  the 
liens  upon  the  property,  chargeable  upon  the  proceeds,  which  ex- 
isted at  the  time  of  the  decedent's  death,  must  be  so  paid.  If  the 
sale  was  made  in  any  other  manner,  the  surplus,  exceeding  the 
lien  to  satisfy  which  the  property  was  sold,  and  the  costs  and  ex- 
penses must,  within  thirty  days  after  the  receipt  of  the  money 
from  which  it  accrues,  be  so  paid  over  by  the  person  receiving 
that  money."  ® 

§  903.  Same ;  how  distributed —  Where  surplus  money  is  so  paid 
into  a  Surrogate's  Court,  and  a  petition  for  the  disposition  of 
property,  as  heretofore  described,  "  is  pending  before  him ;  or  is 
presented  at  any  time  before  the  distribution  of  the  money;  the 
decree  may  provide  that  the  money  be  paid  to  the  executor  or 
administrator  to  be  applied  by  him  as  if  it  was  the  proceeds  of  the 
decedent's  real  property,  sold  pursuant  to  the  decree.  If  such  a 
petition  is  not  pending  or  presented,  or  if  a  decree  for  the  dis- 
position of  the  decedent's  property  is  not  made  thereupon,  a 
verified  petition,  praying  for  a  decree  directing  the  distribution  of 
the  money  among  the  persons  entitled  thereto,  may  be  presented 
by  any  of  those  persons.-'-'^  Each  person,  who  would  be  entitled 
to  share  in  the  distribution  of  the  proceeds  of  a  sale,  must  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
Service  of  the  citation  may  be  made  upon  all  the  persons  designated 
therein,  by  publishing  the  same  in  two  newspapers  designated  " 
as  prescribed  in  the  Code,'-*-  at  least  once  in  each  of  the  four  suc- 
cessive weeks  immediately  preceding  the  return  day  thereof,  ex- 
cept that  personal  service  must  be  made  upon  the  husband,  wife, 
heirs,  and  devisees  of  the  decedent,  and  also  upon  every  other 
person  claiming  under  them,  or  either  of  them,  who  resides  in 


9  Co.  Civ.  Proc,  §  279S.  See  §  66,  for  the  disposition  of  the  real  property 
ante;  Matter  of  Gedney,  30  Misc.  18;  of  a  decedent  for  the  payment  of  debts 
62  N.  Y.  Supp.  1023;  Matter  of  Du-  and  funeral  expenses  must  be  made 
senbury,  33  Misc.  166;  68  N.  Y.  Supp.  within  that  period.  (Matter  of  Bern- 
372.  See  also  Washington  Life  Ins  Co.  stein,  58  Misc.  115.)  A  petition  which 
V.  Clark,  79  App.  Div.  160;  79  N.  Y.  does  not  show  affirmatively  that  cer- 
Supp.  610.  tain   persons    named   therein   are   the 

10  The  Surrogate's  Court  has  power  only  persons  entitled  to  share  in  the 
to  entertain  a  creditor's  petition  for  distribution  of  the  proceeds  is  insuffi- 
the  distribution  of  surplus  money,  cient  to  confer  jurisdiction  upon  the 
arising  on  the  foreclosure  of  a  mort-  court  to  make  a  decree  thereon.  (Mat- 
gage,  filed  after  the  expiration  of  three  ter  of  Schuessler,  49  Misc.  203.) 
years  from  the  time  of  the  granting  n  In  art.  1,  tit.  2,  c.  18.  See  §  79, 
of  letters  of  administration,  although  ante. 

the  statute  requires  that  the  petition 
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this  State.  Upon  the  return  of  the  citation,  the  rights  and  priori- 
ties of  the  persons  interested  must  be  established,  and  a  decree  for 
distribution  must  be  made.^ 


TITLE  EIFTH. 

MISCELLAliTEOUS    PROVISIONS. 

§  904.  Costs  and  expenses  of  the  proceeding The  executor  or  ad- 
ministrator, disposing  of  the  property,  will  be  allowed  his  ex- 
penses out  of  the  proceeds  of  the  sale  brought  into  court;  and  a 
reasonable  sum  for  his  own  services,  not  exceeding  five  dollars  for 
each  day,  actually  and  necessarily  occupied  by  him  in  disposing 
of  the  property,  and  such  a  further  sum  as  the  surrogate  thinks 
reasonable,  for  the  necessary  services  of  his  attorney  and  counsel 
therein.^  An  allowance  which  exhausts  the  fund  is  not  "  reason- 
able." " 

Under  the  former  practice  the  costs  and  allowances  of  the  parties 
could  only  be  fixed  and  adjusted  at  the  time  of  the  entry  of  the 
supplementary  decree,  after  the  deposit  of  the  proceeds  of  the  sale 

J 2  Co.    Civ.   Proc,    §    2799;    German  ments,   upon  the   application   for  tlie 

Sav.    Bank    v.    Sharer,    25    Hun,    409.  sale;    that    the    entire   fund   must    be 

Creditors    are    "  interested    persons,"  brought  intact  into  the  office  of  the 

and  are  entitled  to  participate  in  the  surrogate,  and  the  attorney  could  then 

surplus,   though  no  application  for  a  apply  to   that  officer,   whose  duty  it 

sale   of   lands   had  been   made  Tv'ithin  would  be,  before  making  the  general 

the   three   years.      (Matter   of   Calla-  distribution,  to  award  and  pay  him  a 

ghan,  23  N.  Y.  Supp.  378.)  reasonable  fee  for  his  services  in  the 

13  Co.  Civ.  Proc,  §  2563,  which  matter  of  the  sale,  together  with  his 
changes  the  limit  of  the  fee  from  two  necessary  outlay  thereon;  also  that, 
to  five  dollars  per  day,  and  abrogates  for  services  rendered  to  the  adminis- 
the  former  fee  for  a  deed.  The  pres-  tratrix,  apart  from  the  matter  of  the 
ent  provision  conforms  to  Higbie  v.  sale  of  the  real  estate,  there  was  not 
"Westlake,  14  N.  Y.  281,  and  Matter  of  only  no  lien,  but  no  right  to  priority 
Lamberson,  63  Barb.  297.  The  former  of  payment,  such  priority  being  con- 
case  held,  that  a  reasonable  allowance  fined  to  the  "ijharges  and  expenses  of 
for  professional  advice  and  assistance  the  sale."  And  apart  from  the  stat- 
was  a  necessary  expense,  but  that  ute,  in  any  case  where  moneys  are 
where  there  was  no  contest,  charges  realized  or  received  under  the  orders 
such  as  allowed  by  the  chancery  fee-  of  a  court  competent  to  deal  equitably 
bill,  for  services  in  litigated  cases,  with  the  fund,  there  can  be  no  lien 
would  be  excessive;  also  that  the  per  upon  the  same  for  any  services  ren- 
diem  allowance  could  only  be  granted  dered;  but  such  services  must  be  paid 
for  the  time  necessarily  and  actually  for,  if  it  be  sought  to  charge  the  fund, 
occupied  in  the  business,  and  that  the  by  the  order  of  the  court  where  the 
statute  did  not  warrant  an  allowance  matter  is  pending.  (lb.)  See  Rose  v. 
as  a  salary  during  the  conduct  of  the  Rose  Assn.,  28  N.  Y.  184. 
business.  In  the  latter,  it  was  held,  i*  Matter  of  Matthewson,  1  Connoly, 
that  there  could  be  no  lien  upon  such  254. 
money,  even  for  the  fees  and  disburse- 
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with  the  county  treasurer  -j^^  but  now  they  will  be  adjusted  either 
upon  the  representative's  accounting,  or  in  connection  with  a 
special  application  for  the  distribution  of  the  proceeds  of  sale,  if 
any  be  made.  Under  section  2563,  costs  or  allowances  cannot  be 
granted  to  a  petitioning  creditor,  the  right  to  an  award  thereof 
being  confined,  by  that  section,  to  the  executor  or  administrator.-'^® 
Under  section  2750,  the  surrogate  may,  in  his  discretion,  give 
costs  to  a  petitioning  creditor.  These  costs  are  governed  by  section 
2561,  and  the  creditor  is  not  entitled  to  a  per  diem  allowance.-^''^ 
It  was  held,  under  the  former  statute,  that  no  award  of  costs 
under  section  2561  should  be  made  to  a  creditor  other  than  the 
petitioner,  whose  claim  has  been  contested  and  allowed,  notwith- 
standing the  general  character  of  that  section,  inasmuch  as  no 
provision  for  the  payment  of  such  an  award  was  made  by  section 
2793.-'^^  It  would  seem  that  now,  the  reason  for  that  rule  no  longer 
exists. 

§  905.  Compelling  account  by  executor,  etc —  The  surrogate  may 
compel  the  judicial  settlement  of  the  account  of  an  executor  or 
administrator,  where  a  decree  for  the  disposition  of  real  property, 
or  of  an  interest  in  real  property,  has  been  made  as  mentioned 
in  this  chapter,  and  the  property,  or  a  part  thereof,  has  been  dis- 
posed of  by  him  pursuant  to  the  decree. •'•^ 

§  906.  Evidence  of  appointment  of  special  guardians.—"  Where 
the  records  of  the  Surrogate's  Court  have  been  heretofore,  or  are 
hereafter,  removed  from  one  place  to  another,  in  either  the  same 
or  another  county,  and  twenty-five  years  have  elapsed  after  a  sale 
or  other  disposition  of  real  property,  or  of  an  interest  in  real 
property  [as  heretofore  described],  the  due  appointment  of  a 
guardian  for  each  infant  party  to  the  special  proceeding  must  be 

15  Long  v.  Olmsted,  3  Dem.  581;  cial  guardian  of  an  infant  devisee  in 
Matter  of  Laird,  42  Hun,  136;  Matter  this  proceeding  is  limited  to  $70. 
of  Lamberson,  63  Barb.  297;  Matter  (Matter  of  Dodge,  40  Hun,  443;  rev'd 
of  Mace,  4  Redf.  325.  on  other  points,  105  N.  Y.  585.) 

16  Long  V.  Olmsted,  3  Dem.  581.  18  Long  v.  Olmsted,  3  Dem.  581; 
Section  2563  still  provides  for  costs  to  Cook  v.  Woodard,  5  id.  97. 

a  freeholder  appointed  to  sell,  although  19  Co.  Civ.  Proc,   §§   2726,  subd.   3, 

it   is   now   over   five   years   since  the  2761.     Under  1  R.  L.  of  1813,   §   452, 

statute  authorized  the  appointment  of  the  executors  were  held  responsible  to 

such  an  officer  in  these  proceedings.  the    surrogate,    as    trustees,    and    the 

17  Matter  of  Matthewson,  1  Connoly,  proceeds  were  equitable  and  not  legal 
157;  19  St.  Rep.  208.  Under  section  assets.  (Tappen  v.  Kain,  12  Johns. 
2561,  the  allowance  which  the  surro-  120.)  And  see  Willoughby  v.  McCluer, 
gate  is  authorized  to  make  to  a  spe-  2  Wend.  608;  Peck  v.  Mead,  id.  470. 
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presumed,  and  can  be  disproved  only  by  affirmative  record  evi- 
dence to  the  contrary."  ^° 

§  907.  Reimbursement  of  heir,  etc Where  a  decree  has  been 

made  for  the  application  of  the  proceeds  of  real  property  to  the 
payment  of  the  decedent's  debts  or  funeral  expenses,  as  heretofore 
described,  "  and  assets,  which  should  have  been  applied  thereto, 
are  aftervfards  discovered;  or,  for  any  other  reason,  money  or 
other  personal  property  of  the  decedent,  which  should  have  been 
applied  thereto,  afterwards  comes  to  the  hands  of  the  executor, 
administrator,  legatee,  or  next  of  kin;  the  heir,  devisee,  or  other 
person  aggrieved,  may  maintain  an  action  to  procure  reimburse- 
ment therefrom."  ^^  Although  ordinarily  where  accrued  taxes 
have  been  paid  out  of  the  proceeds  of  a  sale  of  the  land  on  fore- 
closure, and  a  surplus  is  realized  for  the  executor,  as  trustee  of 
the  land,  it  is  his  duty  to  reimburse  the  trust  fund  to  the  amount 
of  such  taxes  out  of  the  personal  estate,  yet  where  there  are  un- 
secured creditors  of  the  estate  whose  claims  exceed  the  amount  of 
the  personal  property,  such  reimbursement  will  not  be  directed,  as 
its  omission  will  avoid  circuity  of  action,  the  trust  fund  being 
ultimately  liable  for  the  debts.^^ 

20  Co.  Civ.  ProG.,  §  2785.  The  for-  was  insufficient,  and  the  land  was  sold 
mer  method  of  serving  minors  and  ap-  for  the  payment  of  the  debts  under  a 
pointing  guardians  in  these  proceed-  surrogate's  order,  and  assets  were 
ings,  which  the  reader  who  is  con-  subsequently  discovered,  the  devisees 
cerned  in  the  validity  of  past  proceed-  were  entitled  to  be  reimbursed  out  of 
ings  should  refer  to,  will  be  found  in  such  subsequently  discovered  assets. 
1  R.  S.  100,  §§  3,  4;  L.  1837,  c.  460,  See  also  Graham  v.  Dickinson,  3  Barb. 
S§  38.  39.     Sheldon  v.  Wright,  7  Barb.  Ch.  169. 

39;  5  N.  Y.  Supp.  497.  22  Smith  v.  Cornell,  113  N.  Y.  320; 

21  Co.  Civ.  Proc,  §2801;  conforming  distinguishing  Smith  v.  Cornell,  111 
to  Couch  v.  Delaplaine  (2  N.  Y.  397),    id.  554. 

holding  that  where  the  personal  estate 


CHAPTER  XIX. 

ACCOUNTINGS. 


TITLE  FIEST. 


ACTION  FOE  AN  ACCOUNTING. 


§  908.  Jurisdiction  of  the  Supreme  Court. —  The  Supreme  Court, 
by  virtue  of  its  powers  as  a  court  of  equity,  and  as  the  successor 
of  the  late  Court  of  Chancery,  has  a  general  jurisdiction  over 
trusts  and  trustees.-^  As  a  court  of  equity,  in  the  exercise  of  this 
power,  it  regards  executors  and  administrators  as  trustees  —  which, 
indeed,  is  now  their  character  at  law  —  and  will  accordingly 
compel  them  to  render  an  account  of  their  proceedings,  disclosing 
the  assets  and  the  manner  of  the  application  thereof,  and  will 
require  the  due  performance  of  their  duty.  Such  a  court  may 
thus,  upon  a  bill  filed  by  a  party  in  interest,  direct  a  general  ac- 
count of  the  estate  and  debts,  and  decree  payment  and  distribu- 
tion in  the  regular  course  of  administration.  But  a  court  of 
equity  will  not  take  cognizance  of  an  action,  for  the  settlement 
of  an  estate,  disconnected  with  the  enforcement  of  a  special  and 
express  trust,  unless  special  reasons  are  assigned,  and  facts  pleaded 
to  show  that  complete  justice  cannot  be  done  in  the  Surrogate's 
Court.^     There  are,  however,  many  cases  in  which,  by  reason  of 

1  As  to  the  powers  of  superior  city  for  resorting  to  another'  forum  than 
courts,  in  this  regard,  prior  to  their  that  established  by  the  statute  for  the 
abolition,  see  Christy  v.  Libby,  5  Abb.  counts.  No  objection  appears  to  have 
Pr.  (N.  S.)  192;  2  Daly,  418;  Landers  final  settlement  of  an  executor's  ac- 
V.  Staten  Island  R.  Co.,  53  N.  Y.  450 ;  been  taken  on  the  record.  If  it  had 
Skidmore  v.  Collier,  8  Hun,  50;  Van  been,  a  grave  jurisdictional  question 
Sinderen  v.  Lawrence,  50  id.  272;  would  have  been  presented.  We  do  not 
§  62,  ante,  and  eases  infra.  wish  to  be  understood,  however,  as  as- 

2  Chipman  v.  Montgomery,  62  N.  Y.  senting  to  this  procedure.  These  pro- 
221.  Hard  v.  Ashley  (117  id.  606;  28  ceedings  belong,  by  law,  to  Surrogates' 
St.  Rep.  601 )  was  an  action  brought  Courts,  which  were  constituted  to  take 
in  the  Supreme  Court  to  obtain  an  jurisdiction  of  them,  and  the  powers 
accounting  by  the  executor  and  a  dis-  of  which  are  appropriate  and  adequate 
tribution  of  the  estate  in  his  hands,  for  that  purpose."  To  the  same  effect, 
and  incidentally  to  obtain  a  construe-  Post  v.  Ingraham,  122  App.  Div.  738 ; 
tion  of  the  will.  The  court,  on  appeal,  Matter  of  Smith,  120  App.  Div.  199 ; 
Grav,  J.,  said :     "  There  was  no  reason  105  N.  Y.  Supp.  223 ;  Volhard  v.  Vol- 

[833] 
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the  necessity  of  comprehensive  relief  by  injunction,  or  in  conse- 
quence of  a  dissension  between  co-executors,*  or  because  questions 
of  individual  right,*  or  questions  v^hich  the  surrogate  is  not  au- 
thorized to  determine,^  are  inseparably  connected  with  and  in- 
volved in  the  controversy,  or  because  the  estate  or  executor  is 
foreign,®  a  clear  case  of  necessity  fo'r  the  interposition  of  a  court 
of  equity  is  presented.  The  surrogate,  however,  so  far  as  he  has 
jurisdiction,  has  a  jurisdiction  concurrent  with  that  of  a  court  of 
equity ;  and  a  court  of  equity  will  not,  without  some  special  ground, 
interfere  to  supersede  the  exercise  of  the  surrogate's  powers.'    The 

hard,  119  App.  Div.  266;  Seaward  v.  702.     It  is  not   enough  to  allege  the 

Davis,    133    App.   Div.    191;    Schautz  special    facts    which    would    oust    the 

V.  Oakman,  163  N.  Y.  148;  Marvin  v.  surrogate    of    jurisdiction,    but    they 

Brooks,    94    N.    Y.    71;     Westerfield  must  be  true,  and  must  be  established 

v.  Rogers,  63  App.  Div.  18;  71  N.  Y.  by     sufficient     evidence.        (Blake     v. 

Supp.  401 ;   rev'd  on  other  points,   174  Barnes,    28    Abb.    N.    C.    401 ;    45    St. 

N.  Y.  230;  Borrowe  v.  Corbin,  31  App.  Kep.  130.)     In  that  case,  the  evidence 

Div.  172 ;   52  N.  Y.  Supp.  741 ;   aff'd,  showed  that  by  reason  of  an   adjust- 

165   N.   Y.   634;   Arkenburgh  v.   Wig-  ment  between  the  partnership  and  the 

gins,  13  App.  Div.  96;  43  N.  Y.  Supp.  estate  of  a  deceased  partner,  to  which 

294;   atf'd,   162  N.  Y.  596;  Matthews  the  legatees  had   assented,  the  estate' 

V.  Studley,  17  App.  Div.  203;  45  N.  Y.  had  no  claim  against  the  firm,  and  the 

Supp.  201;  Delabarre  v.  McAlpin,  71  firm  had  no  claim  against  the  estate, 

App.    Div.    591;    Ward   v.    Ward,    57  — Held,  that  a  legatee  could  not  sup- 

Misc.  428.     Compare  Ludwig  v.  Bun-  port    an    action    for    an    accounting 

gart,    48    App.    Div.    613;    Meeks    v.  against   the    executors   and    surviving 

ITeeks,  34  Misc.  465;  69  N.  Y.  Supp.  partners   of   the   testator   in   the   Su- 

737;    Haughiau   v.    Conlon,    39    Misc.  preme    Court   on   the   ground   that   it 

584;   80  N.  Y.  Supp.  586,  where  it  is  could  not  be  left  to  the  executors  to 

said  that  the  Supreme   Court  should  compel  the  partnership  to  account,  by 

refuse  to  take  jurisdiction  only  where  reason    of    the    fact    that    they    were 

that    of    the    Surrogate's    Court    has  themselves    surviving    partners;     and 

already  been  invoked.     But  the  objec-  that   the   legatee   was   not  entitled  to 

tion  that  the   Supreme   Court   should  pass   over   the  Surrogate's    Court  and 

not   entertain   jurisdiction   cannot    be  ask   for   settlement  of   the   executor's, 

taken  by   demurrer.      (Mildeberger  v.  account  in  the  Supreme  Court. 

Franklin,  130  App.  Div.  860.)  e  See  McNamara  v.  Dwyer,  7  Paige,. 

3  Simpson  v.  Simpson,  44  App.  Div.  239 ;  Lawrence  v.  Elmendorf ,  5  Barb. 
492.  See  Wood  v.  Brown,  34  N.  Y.  73;  Montalvan  v.  Clover,  32  id.  190; 
337;  Stevens  v.  Stevens,  69  Hun,  332;  Gulick  v.  Guliek,  33  id.  92.  A  foreign 
Smith  V.  Lawrence,  11  Paige,  206 ;  administrator  bringing  assets  into  this 
Decker  v.  Miller,  2  id.  149 ;  Wurtz  v.  State  may  be  sued  here  for  an  ac- 
Jenkins,  11  Barb.  546;   §  525,  ante.  counting.       (Marshall    v..  Bresler,     1 

4  Simpson  v.  Simpson,  supra.  See  How.  Pr.  [N.  S.]  217.)  To  sustain 
Day  V.  Stone,  15  Abb.  Pr.  (N.  S.)  an  action  against  a  foreign  executor, 
137.  there  must  be   an   allegation  of   such 

5  Forman  v.  Lawrence,  6  Sup.  Ct.  facts  and  circumstances  as  constitute 
(T.  &  C.)  640;  Steinway  v.  Von  Ber-  the  action  one  in  equity,  as  distin- 
nuth,  59  App.  Div.  261 ;  69  N.  Y.  guished  from  an  action  at  law  simply 
Supp.  1146;  appeal  dismissed,  167  for  the  recovery  of  money.  (Metcalf 
N.  Y.  498;  Meeks  v.  Meeks,  122  App.  v.  Clark,  41  Barb.  45,  and  cases  cited.) 
Div.  461;  106  N.  Y.  Supp.  907;  Bushe  See  ante,  §  518. 

V.    Wright,    118   App.    Div.    320;    103  7  Seymour  v.  Seymour,  4  Johns.  Oh. 

N.  Y.  Supp.  410;  Matter  of  Fogarty,  409;    Moflfat   v.    Moffat,    3    How.    Pr. 

117  App.  Div.  583;   102  N.  Y.  Supp.  (N.  S.)    156. 
776;  Matter  of  Parrel!,  125  App.  Div. 
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power  given  to  a  surrogate  to  compel  an  accounting  by  an  executor 
or  administrator  is  not  exclusive,  but  concurrent  vrith  that  of  the 
Supreme  Court,^  and  an  action  for  that  purpose,  and  to  prevent 
the  wasting  of  the  trust  estate  on  behalf  of  those  interested  therein, 
is  maintainable.®  Such  a  case  is  where,  besides  calling  upon  the 
executor,  administrator,  or  trustee  to  render  an  account  of  his  acts 
and  proceedings,  a  devastavit  is  alleged,  and  the  fund  or  property 
is  sought  to  be  reclaimed  from  a  third  party.  It  is  a  familiar 
principle  of  equity  jurisprudence  that  "  as  between  the  cestui  que 
trust  and  trustee,  and  all  parties  claiming  under  the  trustee,  other- 
wise than  by  purchase  for  valuable  consideration  without  notice, 
all  property  belonging  to  a  trust,  however  much  it  may  be  changed 
or  altered  in  its  nature,  or  character,  and  all  the  fruit  of  such 
property,  whether  in  its  original  or  altered  state,  continues  to  be 
subject  to  or  affected  by  the  trust."  ^"  The  plaintiff  has  an  elec- 
tion in  such  a  case  to  proceed  against  the  trustee  alone,  or  to  join 
a  third  person  who  is  claimed  to  have  fraudulently  acquired  from 
the  trustee  any  part  of  the  trust  estate.'^  The  latter  is  regarded 
as  constructively  a  trustee  with  the  former,  and  the  liability  of 
the  one  is  not  different  or  distinct  from  that  of  the  other.-^^    It  is 


8  Matter  of  Fogarty,  117  App.  Div. 
583;  102  N.  Y.  Supp.  776;  Bushe  v. 
Wright,  118  App.  Div.  320;  103  N.  Y. 
Supp.  410;  Haughian  v.  Conlon,  39 
Misc.  584;  80  N.  Y.  Supp.  586. 

SHaddow  v.  Lundy,  59  N.  Y.  320; 
Earle  v.  Earle,  73  App.  Div.  300;  76 
N.  Y.  Supp.  851;  aff'd,  173  N.  Y.  480. 
If  the  representative  colludes  with  the 
decedent's  fraudulent  vendee,  or  after 
reasonable  request,  refuses  to  take 
proceedings  to  impeach  his  title  and 
reach  the  property  in  his  hands,  a 
creditor  may  maintain  an  action 
against  the  representative  and  the 
vendee,  for  that  purpose.  (Bate  v. 
Graham,  11  N.  Y.  237.)  See  §  543, 
ante.  In  an  action  in  the  Court  of 
Common  Pleas,  by  the  heirs,  to  set 
aside  an  agreement  relinquishing 
plaintiff's  share  in  the  estate,  upon 
the  ground  of  fraud  and  mistalce, 
where  the  complaint  asked  that  de- 
fendant "  be  held  to  account  and  to 
pay  "  to  one  of  the  plaintiffs  "  his  dis- 
tributive share  of  the  estate," —  Held, 
that  the  accounting  should  be  talcen 
in  that  court,  it  having  jurisdiction, 
instead  of  requiring  defendant  to  ac- 
count, as  administratrix,  before  the 
surrogate.      (Busch  v.  Busch,  12  Daly, 


476.)  An  heir  or  next  of  kin  may 
maintain  an  action  against  the  execu- 
tor to  establish  his  right  to  property 
not  accounted  for  before  the  surrogate. 
(Guibert  v.  Saunders,  10  St.  Eep.  43.) 
See  Foote  v.  Bruggerhof,  66  Hun,  406  j 
21  N.  Y.  Supp.  509. 

Where  a  trustee  is  substituted  oa 
the  death  of  the  original  trustee,  he 
may  sue  the  executrix  of  such  trustee 
for  an  accounting  of  the  trust  fund, 
and  to  obtain  possession  thereof,  with- 
out making  the  personal  representa- 
tives or  heirs-at-law  of  another  origi- 
nal trustee  parties.  ( Farmers'  Loan 
&  Trust  Co.  V.  Pendleton,  37  Misc.. 
256;  75  N.  Y.  Supp.  294;  aff'd,  9» 
App.  Div.  607.) 

loPennell  v.  Duffell,  4  De  Gex,  M. 
&  G.  372;  Cooper  v.  Weston,  16  St. 
Eep.  937,  citing  Weetjen  v.  Vibbard,. 
5  Hun,  265 ;  Brinckerhoff  v.  Bostwick, 
88  N.  Y.  52,  56. 

11  Bailey  v.  Inglee,  2  Paige,  278. 

12  Brown  v.  Houck,  41  Hun,  16; 
Randel  v.  Dyett,  38  id.  347;  Zimmer- 
man V.  Kinkle,  108  N.  Y.  282.  "If 
a  trustee  fraudulently  alienates  trust 
property  so  that  the  alienation  is 
ipao  facto  void  by  reason  of  fraud; 
and   a   third   party   is   implicated   in 


§  909.  Accountings.  836 

well  settled  that  a  person  who  takes  title  from  an  executor  in  pay- 
ment of  the  executor's  personal  debt  is  not  a  purchaser  in  good 
faith,  and  acquires  no  rights  over  the  prior  title  or  equities  of  other 
persons.^* 

TITLE  SECOND. 

ACCOUNTING  IN  THE  SUEEOGATe's  COUET. 

AETICLE  FIRST. 

sueeogate's  jueisdiction. 

§  909.  Concurrent  jurisdiction —  The  Surrogates'  Courts  have  a 
power  to  compel  an  accounting,  which  is,  to  a  great  extent,  concur- 
rent with  that  of  courts  of  equity,  and  is  less  formal  and  ex- 
pensive; and  hence,  in  ordinary  cases  of  domestic  administration, 
and  where  the  powers  of  the  surrogate  are  adequate  to  the  settle- 
ment of  the  estate,  a  court  of  equity  may  well  decline  to  interfere. 
Although  surrogates  have  not  the  power  of  a  court  of  equity,  they 
have  a  more  summary  and  convenient  power  of  examining  and 
passing  on  the  accounts,  of  marshaling  the  assets,  and  directing 
the  manner  of  their  application.    But  it  is  not  in  every  case  that 

that  fraudulent  and  void  transaction,  actions     within     their     legal     powers, 

thereby  acquiring  for  his  own  benefit  transactions,   perhaps,   which   a  court 

the   possession   of  the   trust  property  of  equity  may  disapprove,  unless  those 

under    circumstances   which    can   give  agents  receive  and  become  chargeable 

neither  right  nor  title  to  it,  a  party  with  some  part  of  the  trust  property, 

so  circumstanced  cannot  require  that  or  unless  they  assist  with  knowledge 

the  cestui  que  trust  who  is  defrauded  oi   a  dishonest  and  fraudulent  design 

shall  treat  the  liability  of  the  stranger  on  the  part  of  trustees."      (Barnes  v. 

as  distinct  from  that  of  the  trustee.  Addy,  L.  R.,  9  Ch.  244.) 
The  fraud  by  the  supposition  is  one        13  White  v.  Price,  39  Hun,  394.     In 

and  indivisible;  in  equity  the  transac-  Pendleton    v.    Fay     (2    Paige,    205), 

lion  is  null  and  void,  and  the  party  where   an   executor   assigned   a  mort- 

elajming   the  benefit  of  it  is  a  mere  gage  showing  on  its  face  that  he  was 

claimant."       (Lund    v.    Blanshard,    4  acting    as     executor,     the     chancellor 

Hare,    29.)       See    Perry    on    Trusts,  said:      "  This    was    sufficient    to    put 

§  877.    The  doctrine  is  stated  by  Lord  them   (the  assignees)   on  inquiry,  and 

Chancellor  Selborne  as  follows :     "  The  they  ought  not  to  have  taken  the  as- 

responsibilities    of    a  trustee  may  no  signment   and   paid    the    money  until 

doubt  be  extended  in  equity  to  others  they  had  ascertained  that  he  was  not 

who  are  not  properly  trustees,  if  they  committing  a  fraud  upon  the  estate, 

are    found    either   making   themselves  If  a  trustee  applies  the  trust  property 

trustees  de  son  tort,  or  actually  par-  to  pay   his   private   debt  to  the  pur- 

ticipating  in  any   fraudulent  conduct  chaser,  the  latter  is  bound  to  ascertain 

of   the   trustee   to   the   injury   of   the  that  the  trustee  is  not  thereby  misap- 

cestui  que   trust.     But,  on  the  other  plying    the    fund    and    violating    his 

hand,   strangers   are   not  to  be   made  duty,   especially   when   the   trustee  is 

constructive    trustees    merely   because  insolvent." 
they  act  as  agents  of  trustees  in  trans- 
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this  jurisdiction  will  be  entertained,  and  where  an  action  or  pro- 
ceeding is  pending  in  a  court  of  equity  for  the  accounting  of  the 
representative,  and  a  distribution  of  the  estate,  the  Surrogate's 
Court  may  properly  refuse  to  pass  upon  an  application  for  similar 
relief." 

§  910.  Locality  of  the  jurisdiction —  The  Surrogate's  Court,  to 
which  application  should  be  made  for  an  accounting  on  the  part 
of  an  executor  or  administrator,  is  the  one  from  which  the  letters 
of  the  representative  issued.^"  And  the  same  rule,  doubtless,  pre- 
vails with  respect  to  a  testamentary  trustee  acting  under  letters 
issuing  from  such  a  court.  The  surrogate  who  appointed  a  de- 
ceased executor  has  jurisdiction  over  the  latter's  representative, 
although  appointed  by  the  surrogate  of  another  county,  but  so 
far  only  as  the  estate  of  the  testator  of  such  deceased  executor  is 
concerned.-'* 

ARTICLE  SECOND. 

THE  DIFFERENT  KINDS  OF  ACCOTTNTING. 

§  911.  Torms  of  accounting  distinguished —  There  are  several 
modes  in  which  an  accounting,  on  the  part  of  an  executor,  adminis- 

1*  Matter   of    De   Pierris,    79    Hun,  the  surrogate  here,  showing  $7,600  to 

279;   29  N.  Y.   Supp.  360;   Matter  of  have   come   into   their  hands   in  New 

Ayrault,  81  Hun,  107;  30  N.  Y.  Supp.  York   county;    but  the   account  being 

654;  Matter  of  Farrell,  125  App.  Div.  contested,  it  was '  referred,  and,  pend- 

702;   Matter  of  Llado,  50  Misc.  227.  ing  the  reference,  they  were  cited  by 

Where    the    Supreme    Court    has    ob-  the  Connecticut  court  to  appear  before 

tained    jurisdiction    of    an    action    in  it  and  account,  which  they  did,  and  a 

which  a  part  of  the  relief  sought  is  an  decree  was  made  allowing  the  same, — 

accounting  by  executors,  and  the  judg-  Held,  on  an  application  before  the  sur- 

ment  finally  entered  in  the  action  pro-  rogate    here,    to   vacate    the   order    of 

vided  that  the   accounting  of  the  ex-  reference  and  dismiss  all  proceedings, 

ecutors  be  made  therein,  precludes  the  on  the  ground  of  want  of  jurisdiction 

surrogate     proceeding    with     the     ac-  and  of  res  adjudicata,  that  the  surro- 

counting    in    his    court.      (Matter    of  gate  had  authority  to  pass  upon  the 

Bruce,  N.  Y.  Law  J.,  June  19,  1893.)  administrator's  accounts,  and  that  the 

The  Surrogate's  Court,  being  without  proceedings    in    Connecticut    did    not 

power    to    try    title    to    real    estate,  divest  him  of  that  authority.     (Duffy 

should   refuse  to  require   an  account-  v.  Smith,  1  Dem.  202;  Co.  Civ.  Proc, 

ing,    when   such    a   question   must   be  §  2476,  subd.  3.)     Notwithstanding  an 

decided     as     a     prerequisite     thereto,  executor  has  removed  from  the  State, 

(Matter    of    Fogarty,    117    App.    Div.  and  refuses  to  give  bail,  after  being 

583;  102  N.  Y.  Supp.  776.)     See  §  931,  required  by  the  surrogate  to  do  so,  he 

post.  may  settle  his  accounts  before  the  sur- 

'   15  See    Foster    v.    Wilber,    1    Paige,  rogate ;   and  if  all  parties  entitled  to 

537;    Dakin   v.   Hudson,   6   Cow.   221.  notice  voluntarily   appear,  the  surro- 

So,  where  a  decedent  died  intestate  in  gate  has  jurisdiction;   and  his  decree 

Connecticut,    and    letters    of   adminis-  for    a   final   settlement   thus   made   is 

tration  were  issued  to  the  same  par-  final,  unless  appealed  from.      (Everts 

ties  to  whom  letters  were  subsequently  v.  Everts,  62  Barb.  577. ) 
issued  by  the  surrogate  of  New  York        16  Popliam  v.  Spencer,  4  Eedf.  399. 
county,  and  an  account  was  filed  with 
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trator,  or  testamentary  trustee,  may  be  brought  about,  and  the 
effect  of  an  accounting  differs  according  to  the  mode  or  nature  of 
the  proceeding.  If  the  representative,  of  his  own  motion  merely, 
files  an  account  of  his  proceedings,  this  is  a  distinct  admission  by 
him  of  the  matters  therein  stated,  and  may  serve  to  inform  those 
interested  of  what  he  has  done.  If  he  fails  to  disclose  his  pro- 
ceedings, the  statute,  which  we  shall  presently  explain  in  detail, 
provides  means  by  which  he  may  be  compelled  to  do  so.  But 
the  mere  rendering  of  an  account,  whether  voluntary  or  upon  com- 
pulsory process,  is  not  in  itself  a  settlement  of  the  matters  con- 
tained therein.  The  account  rendered  and  filed  may  inform  those 
interested,  but  it  does  not  bind  them,  and  is  not  necessarily  con- 
clusive, even  upon  the  representative  who  renders  it.  To  make  it 
final  and  conclusive,  there  must  be  an  adjudication  upon  it;  and 
to  secure  this,  the  parties  must  either  appear  and  be  heard,  or  there 
must  be  due  notice  to  them  that  an  adjudication  and  settlement 
of  the  account  will  be  had.  An  account  which,  upon  appearance 
or  due  notice,  is  thus  examined  and  settled  by  an  adjudication 
of  the  surrogate,  concludes  the  parties  in  interest  to  a  certain  ex- 
tent, as  a  judgment  of  a  court  of  record  would,  as  hereafter  ex- 
plained ;  and  such  a  proceeding  is  termed,  in  the  Code,  the  judicial 
settlement  of  an  account. 

§  912.  "  rinal  accounting  "  explained —  In  the  former  statutes, 
it  was  called  a  "  final  accounting,"  but  the  words  "  final  account- 
ing," as  thus  used,  did  not  imply  the  rendering  of  the  last  account, 
which  finally  settled  the  estate  and  discharged  the  representative. 
That  might,  in  a  proper  sense,  be  called  the  final  account,  but  a 
"  final  accounting,"  as  those  words  were  used  in  respect  to  the 
administration  of  estates,  meant  an  account, —  first,  intermedi- 
ate, or  last, —  which  had  been  made  conclusive,  and,  in  that  sense, 
"  final,"  by  an  adjudication  or  decree  of  the  surrogate,  on  notice 
to  or  hearing  of  the  parties.  Hence  there  might  be  several  suc- 
cessive "  final  accountings  "  on  the  same  estate."    The  phrase  was 


17  Glover  v.  HoUey,  2  Bradf.  291.  tlement  was  conclusive  on  the  parties 
Under  the  Revised  Statutes,  there  only,  and  the  second  was  conclusive 
were  two  modes  in  which  the  account  on  all  the  parties  interested,  and, 
of  the  executor  or  administrator  might  therefore,  final.  (Campbell  v.  Bruen, 
be  settled ;  one  on  the  motion  of  an  1  Bradf.  224.)  See  also  Guild  v.  Peck, 
adverse  party  applying  for  the  pay-  1 1  Paige,  475 ;  Westervelt  v.  Gregg, 
ment  of  his  claim,  or  for  leave  to  is-  1  Barb.  Ch.  469.  A  final  accounting 
sue  execution;  the  other  on  the  appli-  was  a  voluntary  proceeding  —  a  sub- 
cation  of  the  representative  himself,  mission  on  the  part  of  the  executor 
on  notice  to  all  parties.    The  first  set-  or  administrator  of  all  questions  con- 
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not,  indeed,  uniformly  used  in  this  sense ;  but  was  to  be  so  under- 
stood wherever  it  occurred  in  the  statute,  unless  the  context  indi- 
cated a  different  intent.  All  ambiguit}',  in  this  particular,  is 
removed  by  the  present  Code,  which  uniformly  terms  an  account, 
other  than  an  adjudicated  one,  an  intermediate  account,  the  filing 
of  which  may  be  voluntary  or  compelled,  and  designates  the  sur- 
rogate's adjudication  upon  an  account  the  judicial  settlement 
thereof,  which  may  be  had  at  the  instance  of  the  accounting  party ; 
or  of  a  creditor  or  person  interested  in  the  estate  or  fund,  etc.-'* 

In  any  case,  however,  it  should  be  observed  that  the  object  of 
the  statutes  relating  to  accounting  is  to  insure  the  speedy  adminis- 
tration of  estates,  to  give  an  adequate  remedy  to  those  who  desire 
an  exhibition  of  the  condition  of  the  estate,  and  adequate  protec- 
tion to  the  representative;  and  that  it  is  no  part  of  its  purpose 
to  determine  the  rights  of  different  claimants  as  between  them- 
selves, or  create  a  new  bar  to  debts.'®  With  these  general  explana- 
tions, we  will  pass  to  the  consideration  of  the  provisions  of  the 
statute  regulating  the  right  and  mode  of  procedure  in  each  kind 
of  accounting  by  an  executor,  administrator,  or  testamentary  trus- 
tee, the  accounting  of  guardians  being  treated  in  a  separate  chapter 
concerning  those  officers. 

AETICLE  THIED. 

IKTEEMEDIATE  ACCOUNTIITGS. 

§  913.  Voluntary  filing  of  intermediate  account. —  The  expres- 
sion, "  intermediate  accounting,"  as  used  in  the  Code,  "  denotes  an 
account  filed  in  the  surrogate's  office,  for  the  purpose  of  disclosing 


nected    with    the    distribution    of    the  entered,   finding   the   state   of   the   ac- 

estate.      (Marre  v.  Ginochio,  2  Bradf.  count   to  the   time  wlien  it  i^as   ren- 

165.)      If  tlie  executor  or  administra-  dered.        (Tiicker     v.     MeDermott,     2 

tor  neglected  to  cite  the  parties  in  in-  Redf.  317.) 

terest  to  attend  the  settlement  of  his  is  "  The  expression  '  judicial  settle- 
account,  and  they  did  not  voluntarily  ment,'  where  it  is  applied  to  an  ac- 
appear,  the  accounting  would  not  be  count,  signifies  a  decree  of  a  Surro- 
final.  (Stone  v.  Morgan,  10  Paige,  gate's  Court,  whereby  the  account  is 
61.5;  Bronson  v.  Ward,  3  id.  189;  made  conclusive  upon  the  parties  to 
Hallett  V.  Hare,  5  id.  315.)  The  final  the  special  proceeding,  either  for  all 
accounting  might  be  had,  although  purposes  or  for  certain  purposes  specl- 
the  time  had  not  arrived  when,  by  the  fied  in  the  statute;  and  on  account 
provisions  of  the  will,  a  final  adjudi-  thus  made  conclusive  is  said  to  be 
cation  as  to  the  rights  of  all  the  bene-  judicially  settled."  ( Co.  Civ.  Proc, 
fioiaries    could    be    had.       (Bogart    v.  §  2514,  subd.  8.) 

Van  Velsor,  4  Edw.  718.)     In  an  ac-  18  See  Bank  of  Poughkeepsie  v.  Has- 

counting,  not  final,  on  the  petition  of  brouck,   6   N.   Y.   222.     Compare   Gil- 

a  creditor  or  legatee,  the  decree  was  man  v.  Wilber,  1  Dem.  547. 


§  914. 
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the  acts  of  the  person  aceounting,  and  the  condition  of  the  estate 
or  fund  in  his  hands,  and  not  made  the  subject  of  a  judicial  set- 
tlement." ^^  "An  executor  or  administrator  may,  at  any  time, 
voluntarily  file  in  the  surrogate's  olfice  an  intermediate  account, 
and  the  vouchers  in  support  of  the  same."  ^^  So  a  testamentary 
trustee  may,  at  any  time,  file  an  intermediate  account,  and  may 
also  annually  rendet  and  finally  judicially  settle  his  accounts.^^ 

§  914.  Compulsory  filing  of  intermediate  account —  The  Code 
provides^^  that  "  in  either  of  the  following  cases  the  surrogate  may, 
in  his  discretion,  make  an  order,  requiring  an  executor  or  adminis- 
trator to  render  an  intermediate  account: 

"  1.  Where  an  application  for  an  order,  permitting  an  execu- 
tion to  issue  on  a  judgment  against  the  executor  or  administrator, 
has  been  made  by  the  judgment  creditor.^* 

"  2.  On  the  return  of  a  citation,  issued  upon  the  petition  of  a 
judgment  creditor,  praying  for  a  decree,  granting  leave  to  issue 
an  execution  on  a  judgment  rendered  against  the  decedent  in  his 
lifetime.^^ 

"  3.  On  the  return  of  a  citation,  issued  on  the  petition  of 
a  creditor,  or  person  entitled  to  a  legacy,  or  other  pecuniary  pro- 
vision, or  a  distributive  share,  praying  for  a  decree  directing  pay- 
ment thereof.^® 


20  Co.  Civ.  Proc,  §  2514,  subd.  9. 

21  Co.  Civ.  Proc,  §  2725 ;  consolidat- 
ing former  §  2722. 

22  Co.  Civ.  Proc,  §  2802. 

23  Co.  Civ.  Proc,  §  2725 ;  consolidat- 
ing former  §  2723. 

24  "As  prescribed  in  section  1826." 
See  ante,  §  680. 

25  "As  pre.scribed  in  section  1381." 
See  ante,  §  684. 

26  "As  prescribed  in  section  2722," 
as  amended  1893.  See  ante,  §  781. 
Where  a  legatee  presented  to  the  sur- 
rogate a  petition  praying  that  the  eK- 
ecutor  be  ordered  to  appear  and  render 
an  account,  and  that  such  further  or 
other  proceedings  be  had  as  might  be 
necessary  to  enforce  the  payment  of 
her  claim,  and  thereupon  an  order  was 
granted  that  the  executor  "  render  a 
settlement,"  and  a  citation  was  issued 
thereon,  requiring  him  to  appear  and 
"  render  an  account," —  Held,  that  the 
petition  was  sufficient  under  the  origi- 
nal statute  (2  R.  S.  116,  §  18)  to  give 
the    surrogate    jurisdiction    over    the 


subject-matter ;  and,  having  obtained 
jurisdiction  of  the  person  of  the  ex- 
ecutor by  the  order  and  citation,  he 
had  power  to  proceed  and  examine 
into  the  account,  and  to  settle  and 
adjust  the  same,  so  far  as  to  deter- 
mine how  much  should  be  paid  to  the 
petitioning  legatee  (Peck  v.  Sherwood, 
56  N.  Y.  615 )  ;  but  if  it  appear  that 
a  real  question  exists  as  to  the  right 
of  one  of  several  persons  to  the  legacy 
or  fund,  he  cannot  proceed  to  a  deter- 
mination without  the  presence  of  all 
parties ;  and  only  on  a  final  account- 
ing, where  such  parties  are  brought 
in,  has  the  surrogate  jurisdiction  to 
settle  and  adjust  conflicting  rights  and 
interests.  (Riggs  v.  Cragg,  89  N.  Y. 
479.)  See  Matter  of  Marshall,  5  Dem. 
357.  The  surrogate  may  order  an 
intermediate  account  upon  the  peti- 
tion of  the  widow  of  the  testator 
who  is  entitled  to  a  pecuniary  pro- 
vision in  lieu  of  dower.  (Matter  of 
Tisdale,   110  App.  Div.  857.) 
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"  4.  Where  eighteen  months  have  elapsed  since  letters  were 
issued,  and  no  special  proceeding,  upon  a  petition  for  a  judicial 
settlement  of  the  executor's  or  administrator's  account,  is  pending." 

§  915.  Intermediate  accounting  by  testamentary  trustee. — "  Upon 
the  petition  of  a  person  interested,  absolutely  or  contingently,  in 
the  estate  or  fund  in  the  hands  of  a  testamentary  trustee,  or  in 
the  application  thereof,  or  of  the  income  or  other  proceeds  thereof, 
the  surrogate  may,  in  his  discretion,  make,  at  any  time,  an  order 
requiring  a  testamentary  trustee  to  render  an  intermediate 
account;""'^  and  any  testamentary  trustee,  or  any  trustee  appointed 
by  competent  authority  to  execute  any  testamentary  trust,  may, 
at  any  time,  file  an  intermediate  account.^*  An  account  may  be 
required,  in  order  to  disclose  the  state  of  the  funds,  notwithstand- 
ing there  is  no  party  entitled  to  present  payment.^® 

§  916.  Surrogate  may  initiate  the  proceeding The  former  stat- 
ute expressly  authorized  the  surrogate  to  call  the  executors  or  ad- 
ministrators to  account,  by  a  proceeding  instituted  by  him  ex 
officio,  without  an  application  by  any  one.  And  it  was  very  reason- 
ably suggested  that  it  would  be  his  duty  to  do  so  where  infants  are 
concerned,  after  a  reasonable  time  has  elapsed  for  the  settlement 
of  the  estate,  if  he  has  reason  to  apprehend  that  the  interests  of 
the  infant  require  such  a  course.^"  The  present  statute  does  not 
confer  power  upon  the  surrogate  to  compel,  on  his  own  motion, 
a  final  judicial  settlement  of  the  accounts  of  a  representative  or 
trustee;  but  it  is  not  doubted  that  he  may,  on  his  own  motion, 
call  for  an  account  in  the  nature  of  an  intermediate  account,  with- 
out an  application  made  to  him  by  an  interested  party.^^ 


27  Co.  Civ.  Proc,  §  2803.  See  Mat-  discretion  of  the  surrogate,  and  was 
ter  of  Odell,  52  ITun,  88.  properly  issued.      (Matter  of  Taggard, 

28  Co.  Civ.  Proc.,.  §  2802.  Where  no  41  St.  Rep.  796;  16  N.  Y.  Supp.  629.) 
objection  is  made  to  the  intermediate  29  Matter  of  Lawrence,  15  Civ. 
account  of  a  testamentary  trustee,  but  Proc.  Eep.  54;  16  St.  Rep.  971;  Bo- 
an  improper  use  of  the  trust  is  al-  gart  v.  Van  Velsor,  4  Edw.  718; 
leged,  an  inquiry  into  the  account  Valentine  v.  Valentine,  2  Barb.  Ch. 
should    be    deferred    until    the    judi-  430. 

cial  settlement  thereof.       (Glasliin  v.        30  Smith  v.  Lawrence,  11  Paige,  206. 

Sheehy,    2    Dem.    289.)        Where    the  See    Tucker    v.    McDermott,    2    Redf. 

petition   alleged  that  the  trustee  had  312. 

funds  of  the  estate  in  his  hands  and       31  Campbell  v.  Bruen,  1  Bradf .  224 ; 

the    answer    did   not   deny    it, —  Held,  Thomson  v.   Thomson,   id.   24;    Grata- 

that  an  order  that  he  file  an  interme-  cap   v.   Phyfe,   1   Barb.   Ch.   485.     See 

diate    account,    though    not    expressly  remarlcs  of  Ransom,  S.,  6  Dem.  507. 
asked  for  by  the  petitioner,  was  in  the 
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§  917.  Surrogate's  limited  authority A  stretch  of  this  super- 
visory power  of  surrogates,  to  the  extent  of  requiring  an  inter- 
mediate account,  filed  in  obedience  to  his  unsolicited  mandate,  to 
be  the  same  in  form  and  substance  as  an  account  is  required  to  be, 
on  its  judicial  settlement,  can  be  justified,  if  at  all,  in  only  very 
special  cases,  where  the  parties  are  not  sui  juris,  or,  for  any  reason, 
cannot  be  cited  to  attend  and  protect  their  own  interests.^^  In 
such  cases  the  action  of  the  surrogate,  being  a  special  proceeding, 
is  governed  by  the  Statute  of  Limitations,^^  and  when  the  account 
is  filed  the  court's  authority  is  exhausted.^* 


32  In  Matter  of  Dwight  (29  St.  Rep. 
210;  9  jSr.  Y.  Supp.  927),  the  surro- 
gate of  New  York  county  laid  down 
the  rule,  for  his  own  court,  that  "  the 
account  sheuld  state  if  an  inventory 
has  been  filed,  and  if  none  has  been 
filed,  the  account  itself  should  furnish 
the  information  usually  thus  supplied. 
It  should  likewise  state  whether  or 
not  advertisements  for  claims  have 
been  published,  what  claims  have  been 
presented,  what  allowed,  and  what  re- 
jected; and  the  time  and  manner  in 
which  they  w^ere  rejected  or  disputed, 
and  the  reason  therefor.  Also,  what 
claims  have  been  presented  and  al- 
lowed since  the  expiration  of  the 
publication  of  the  advertisement  for 
claims.  The  accountant  should  then 
proceed  to  credit  himself  with  funeral 
charges  and  expenses  of  administra- 
tion, with  moneys  paid  to  creditors, 
naming  them,  and  payments  to  lega- 
tees or  next  of  kin.  He  should  state 
the  age  of  legatees  and  next  of  kin, 
if  any  are  minors,  and  whether  they 
have  guardians,  and  if  so  their  names 
and  places  of  residence,  and  how  ap- 
pointed. If  there  is  any  other  fact 
which  has  occurred  as  part  of  his  pro- 
ceedings, which  may  affect  the  estate 
or  the  rights  of  any  distributee  or  his 
own  rights,  he  is  bound  to  state  it. 
He  must  not  only  state  in  what  char- 
acter his  payments  were  made,  as 
whether  to  creditors,  legatees  or  next 
of  kin,  or  for  expenses  for  funeral 
charges,  or  for  administration,  dis- 
tinctly, but  he  must  produce  vouchers 
supporting  each  payment;  or  in  cases 
of  claims  under  $20,  wliere  no 
voucher  is  produced,  he  must  make 
and  present,  in  lieu  of  voucher,  his 
own  oath  positively  to  the  fact  of 
payment,  when  made,  and  to  whom. 
Unless  the  order  of  the  surrogate,  re- 


quiring an  executor  or  administrator 
to  render  an  account  of  his  proceed- 
ings, is  obeyed  in  this  manner,  as 
plainly  indicated  by  the  statute,  he 
will  not  have  made  the  proper  re- 
sponse to  the  order." 

33  Matter  of  Hale,  6  App.  Div.  411; 
39  N.  Y.  Supp.  577;  overruling,  in 
part.  Matter  of  De  Russy,  37  St.  Rep. 
646. 

34  See  Campbell  v.  Bruen,  1  Bradf. 
224.  In  Matter  of  De  Russy  (37  St. 
Rep.  646;  20  Civ.  Proc.  Rep.  270),  an 
intermediate  account  was  filed,  under 
subdivision  4,  pursuant  to  an  order 
made  by  the  surrogate  on  his  own 
motion.  Held,  that  he  had  no  au- 
thority to  appoint  a  referee  of  his  own 
motion,  to  examine  it.  The  statute 
provides  no  authority  for  the  judicial 
examination  of  an  intermediate  ac- 
count by  means  of  a,  reference  or 
otherwise  in  such  a  case.  "  The  par- 
ties in  interest  may  contest  and  in- 
vestigate the  account,  but  until  they 
shall  be  brought  in,  or  otherwise  ap- 
pear, the  power  vested  in  the  surro- 
gate will  be  exhausted  by  obtaining 
and  filing  a  proper  account.  The  ob- 
ject of  the  law  will  then  be  attained, 
and  that  is  to  show  by  the  account 
the  condition  of  the  estate."  ( lb. ; 
per  Daniels,  J.)  This  decision  over- 
rules Anonymous,  14  Civ.  Proc.  Rep. 
38;  14  St.  Rep.  490.  Under  the  Re- 
vised Statutes,  which  did  not  make  a 
clear  distinction  between  an  inter- 
mediate and  a  final  account,  it  was 
held,  that  where  the  petition  asked  for 
nothing  further  than  that  the  repre- 
sentative be  required  to  render  an  ac- 
count, the  surrogate's  jurisdiction  was 
exhausted  when  the  prayer  had  been 
fuUv  complied  with.  (Westervelt  v. 
Gregg,  1  Barb.  Ch.  469 ;  Smith  v.  Van 
Kuren,  2  id.  473.) 
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§  918.    Consolidating  the  proceeding Any  party  may  contest 

the  account  provided  the  proceeding  is  not  consolidated  with  a  sub- 
sequent proceeding  instituted  for  the  judicial  settlement  of  the 
representative's  account,^®  which  can  only  be  after  the  expiration 
of  a  year  from  the  grant  of  letters.  If  a  year  has  elapsed,  by  the 
return  day  of  the  citation,  the  representative  may  present  a  peti- 
tion for  the  judicial  settlement  of  his  account,  whether  a  com- 
pulsory proceeding  against  him  is  pending  or  not.^^  "  The  con- 
solidation does  not  affect  any  power  of  the  surrogate,  which  might 
be  exercised  in  either  proceeding."  ^'^ 

•    AKTICLE  FOUKTH. 

JUDICIAL    SETTLEMENT    OF    ACCOUNT. 

SUBDIVISIOlf  1. 

WHOSE   ACCOUNTS    SUBJECT    TO    JUDICIAL    SETTLEMENT. 

§  919.  Executors  and  administrators —  The  executor  or  admin- 
istrator may,  himself,  apply  for  the  settlement  of  his  account,^* 
either  (1)  where  one  year  has  expired  since  letters  were  issued  to 
him,  (2)  where  notice  requiring  all  persons  having  claims  against 
the  deceased  to  exhibit  the  same,  with  the  vouchers  thereof,  to 
such  executor  or  administrator  has  been  duly  published  according 
to  law,^*"  (3)  where  his  letters  have  been  revoked,*"  or  (4)  where 
he  desires  to  resign  and  be  discharged.*^  He  may  also  render 
3.  volimtary  account,  where  he  has  disposed  of  real  property,  under 
a  power  contained  in  the  will,  where  one  year  has  elapsed  since 
the  issue  of  letters.*^  The  power  of  the  surrogate  to  call  an 
executor  or  administrator  to  account  does  not  extend  to  every 
person  who  assumes  to  act  as  an  executor  or  administrator.  A 
court  of  equity  will  sometimes  call  to  account  one  who  has,  with- 

35  Co.  Civ.  Proe.,  §  2728 ;  consolidat-  distribution,  unless  one  year  has 
ing  former  §  2729.     See  §  955,  post.  elapsed    since    the     issue    of     letters. 

36  Co.  Civ.  Proe.,  §  2727.  (Matter    of    Lansing,    37    Misc.    177; 

37  lb.  74  N.  Y.  Supp.  945;  Matter  of  Bron- 

38  This  chapter  relates  to  the  ac-  ner,  30  Misc.  31 ;  02  N.  Y.  Supp.  1003  ; 
■counting  of  executors,  administrators.  Matter  of  Law  son,  36  Misc.  96;  72 
and  testamentary  trustees;  for  that  N.  Y.  Supp.  645.)  Compare  Co.  Civ. 
of  guardians,   see  c.   XX,   post.  Proe,   §  2743. 

39  Co.    Civ.    Proe,    §    2728    (former  40  lb. 

§§  2729-2732).    But  upon  an  account-  «  Co'  Civ.  Proe,  §  2689. 

ing   of    an    executor   under   that   pro-  42  Baldwin    v.    Smith,    3    App.    Div. 

vision,  there  can  be  no  decree  judici-  350;  38  N.  Y.  Supp.  299. 

ally  settling  the  account  and  directing 
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out  authority,  assumed  to  act  in  such  a  capacity,  on  the  ground 
that  the  party  in  interest  is  entitled  to  treat  him  as  a  trustee.''^ 
But  the  jurisdiction  pi  the  surrogate,  which  depends  upon  the 
statute,  is  limited  to  those  who  are  or  have  been  authorized  to  act 
as  executors  or  administrators.**  But  if  one,  who  has  tortiously 
interfered  with  the  estate,  subsequently  takes  out  letters  and  quali- 
fies, he  becomes  liable  to  account  before  the  surrogate,  and  in  such 
case  the  letters  relate  back;  so  that  the  time  after  which  he  may 
be  compelled  to  account  is  to  be  computed  from  the  first  act  of 
his  imauthorized  interference  with  the  estate.*"  One  named  in 
the  will  as  executor,  but  who  has  not  qualified,  clearly  cannot  be 
required  to  account;*®  and  an  accounting  by  a  representative,, 
whose  authority  is  derived  from  an  order,  void  in  law,  is  not  within 
the  power  of  the  surrogate  to  direct.*^ 

§  920.    Separate  proceeding  by  one  of  two  representatives One 

of  two  or  more  executors  or  administrators  may  present  a  petition 
for  a  judicial  settlement  of  his  separate  account,  and  in  such  case 
he  must  pray  that  his  co-executor  or  co-administrator  may  also 
be  cited.**      But  separate  proceedings  by  each  of  several  repre- 


43  Le  -Fort  v.  Delafield,  3   Edw.  32. 

44  The  Probate  Court  of  another 
State  cannot  discharge  administrators 
appointed  by  a  Surrogate's  Court  of 
this  State,  from  their  obligation  to 
account  to  the  latter  court  for  prop- 
erty of  the  decedent  received  by  them 
and  made  subject  to  the  surrogate's 
jurisdiction  here;  and  such  adminis- 
trators, after  the  grant  of  letters  to 
them  here,  and  after  taking  possession 
of  property  here,  cannot  be  allowed 
to  withdraw  such  property  from  this 
State  until  they  have  accounted  for  it. 
(Duflfv  V.  Smith,  1  Dem.  202;  Black 
V.  Woodman,  5  Eedf.  363.) 

46  Matter  of  Farrell,  1  Tuck.  110; 
Matter  of  Richardson,  2  Misc.  288; 
23  N.  Y.  Supp.  978.  See  §§  131,  513, 
ante.  And  where  executors  improp- 
erly interfere  with  and  receive  the 
rents  of  an  estate,  they  may  be  com- 
pelled to  account,  as  in  other  cases, 
and  be  allowed  for  repairs  and  care  of 
such  real  estate.  (Matter  of  Wilson, 
1  L.  Bui.  24.)  In  Matter  of  Eisner 
(1  Connoly,  358),  one  of  the  executors 
had,  prior  to  the  death  of  the  testator 
acted  as  his  agent,  and  as  such  re- 
ceived moneys  due  the  testator.  Held, 
that   the    debt    was   an   asset   of   the 


estate  for  which  the  agent  who  has 
qualified  as  executor  was  liable  as  for 
so  much  moneys  in  his  hands.  The 
surrogate  has  power  to  try  the  valid- 
ity of  such  a  claim,  and  to  hold 
the  executor,  if  he  be  found  to  be  a 
debtor,  accountable  therefor  upon  the 
settlement  of  his  account.  The  burden 
is  not  on  the  contestant  to  show  that 
those  moneys  had  not  been  disbursed 
on  account  of  the  testator,  or  satis- 
factorily accounted  for  to  him.  It  is 
the  duty  of  the  executor  to  give  some 
account  of  their  disposition.  The 
jurisdiction  of  the  Surrogate's  Court 
is  sufficient  to  probe  the  transactions 
of  the  executor  with  any  one,  and  to 
adjudge  that  property  acquired  by 
him,  either  with  or  without  the  as- 
sertion of  his  authority  as  executor, 
is  equitably  assets  in  his  hands  for 
distribution.  (Matter  of  Schaefer,, 
34  Misc.  34;  69  N.  Y.  Supp.  489; 
aff'd,  65  App.  Div.  378;  171  N.  Y. 
686.) 

46Wever  v.  Marvin,  14  Barb.  376; 
7  How.  Pr.  182. 

47  Matter  of  Turner,  34  Misc.  366; 
69  N.  Y.  Supp.  1019. 

48  Co.  Civ.  Proc,  §  2728 ;  consolidat- 
ing former  §  2729. 
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sentatives  should  not  be  instituted  at  the  same  time;  if  so,  they 
will  be  consolidated.*'  One  executor  cannot  petition  for  a  settle- 
ment of  the  account  of  himself  and  his  co-executor,  on  which 
a  citation  can  issue  directing  the  latter  to  attend  "  as  one  of  the 
executors ;"  ^^  nor,  it  seems,  can  one  of  two  or  more  representatives 
be  cited  alone,  to  render  his  account  for  judicial  settlement.®^ 
Where  each  of  two  executors  has  filed  an  account,  and  one  of  them 
dies,  the  accoimting  of  the  other  may  proceed,  but  no  distribution 
can  be  ordered  until  the  appointment  of  an  administrator  of  the 
deceased  executor,  and  his  appearance  in  the  proceeding. ^^ 

§  921.  In  case  of  a  deceased  representative. —  The  Code  contains 
a  provision,  to  the  effect  that  where  an  executor,  administrator, 
guardian,  or  testamentary  trustee  dies,  the  Surrogate's  Court  has 
the  same  jurisdiction,  upon  the  petition  of  his  successor,  or  of  a 
surviving  executor,  administrator,  or  guardian,  or  of  a  creditor 
or  a  person  interested  in  the  estate,  or  of  a  guardian's  ward  or 
the  legal  representative  of  a  deceased  ward,  or  a  surety  upon  the 
official  bond  of  the  decedent,  or  the  legal  representatives  of  a 
deceased  surety,®^  to  compel  the  executor  or  administrator  of  the 
decedent  to  account,  which  it  would  have  against  the  decedent, 
if  his  letters  had  been  revoked  by  a  surrogate's  decree.^*  The 
application  may  be  made  at  any  time,  in  fact  immediately,  after 
the  appointment  of  the  representative  of  the  deceased  representa- 
tive f^  and  may  be  made  for  the  rendition  of  successive  accounts 
to  each  person  entitled  thereto. ®® 

§  922.  Compelling  delivery  of  trust  property — "  The  Surrogate's 
Court  has  also  jurisdiction  to  compel  the  executor  or  administrator 
[of  a  deceased  representative],  or  successor  of  any  decedent,  at 


49  Matter  of  Smith,  40  Misc.  331;  a  trustee  in  bankruptcy  of  a  legatee. 
81  N.  Y.  Supp.  1035.  (Matter   of   Wood,   34  Misc.  209;    69 

50  Matter  of  Menck,  5  St.  Rep.  341.  N.   Y.  Supp.  491.) 

51  Hood  V.  Hood,  1  Dem.  392.  55  Matter  of  Wiley,  119  N.  Y.  642; 

52  Matter  of  Koch,  33  Misc.  672;  68  29  St.  Eep.  787;  Bush  v.  Wright,  118 
?v\  Y.  Supp.  938.  App.  Div.   320;    103  N.  Y.  Supp.  410; 

83  A  surviving  administrator  may  Cuthbert  v.  Jacobson,  2  Dem.  134 ;  Mat- 
be  compelled  to  account  by  the  surety  ter  of  Scudder,  21  Misc.  179;  47  N.  Y. 
on  the  deceased  administrator's  bond.  Supp.  101.  As  to  the  effect  of  an 
(Matter  of  Provost,  87  App.  Div.  86;  order  for  such  accounting  upon  the 
84  N.  Y.  Supp.  29.)  right  of  the  executors  of  the  deceased 

54  Co.   Civ.   Proc,   §   2606 ;   Peltz   v.  representative    to    revive    an    account- 

Schultes,  64  Hun,  369;  19  N.  Y.  Supp.  ing  proceeding  pending  at  his  death, 

637;  Matter  of  Furniss,  86  App.  Div.  see  Matter  of  Treadwell,  85  App.  Div. 

96;   83  N.   Y.   Supp.  530.     As  to  the  570;   83  N.  Y.  Supp.  242. 

persons  to  be  cit«d,  see   §   923,  post.  56  Spencer  v.  Popham,  5  Redf.  425. 
The  proceeding  may  be  instituted  by 


§  9i23.  AccotTNTiNGS.  846 

any  time  to  deliver  over  any  of  the  trust  property  whicli  has  come 
to  his  possession  or  is  under  his  control,  and  if  the  same  is  deliv- 
ered over  after  a  decree,  the  court  must  allow  such  credit  upon  the 
decree,  as  justice  requires."  °"  An  administrator  de  bonis  non 
is  the  proper  person  to  apply  to  compel  an  administrator,  alleged 
to  have  received  assets  of  a  deceased  executor,  to  account  for  such 
assets  ;^^  the  proceeding  cannot  be  maintained  by  the  next  of  kin, 
until  after  the  refusal  of  the  administrator  de  bonis  non  to  pro- 
ceed upon  their  request.^'  This  provision  of  the  statute  does  not 
authorize  a  direction  for  the  payment  of  debts,  legacies,  or  dis- 
tributive shares.^" 

§  923.  Accounting  by  representative  of  deceased  representative — 

Where  several  estates  are  involved  by  the  decease  of  an  executor 
or  administrator,  and  the  appointment  of  a  representative  of  his 
estate,  the  surrogate  has  a  right,  on  the  application  of  a  legatee  of 
the  first  estate,  to  cite  the  personal  representatives  of  the  executor 
or  administrator  of  that  estate  to  account  for  their  administra- 
tion.*'^ And  upon  the  final  settlement  of  such  accounts,  the  sur- 
rogate may  determine  and  liquidate  the  amount  of  the  claim  of 


57  Co.  Civ.  Proc,  §  2606.  But  the  Matter  of  O'Brien  (supra),  an  ad- 
jurisdiction  of  the  court  extends  only  ininistrator  had  converted  the  assets 
to  such  property  as  came  into  the  and  mingled  them  indistinguishably 
possession  or  under  the  control  of  the  with  his  own  property,  and  they  were 
deceased  representative.  If,  therefore,  received  in  that  condition  by  his  exec- 
there  is  no  allegation  or  iinding  of  utor  without  notice;  the  parties  in- 
that  fact,  no  decree  can  be  made,  terested  in  the  estate  represented  by 
(Matter  of  Walton,  112  App.  Div.  176.)  the  deceased  executor  neglected  to  as- 
A  surrogate  has  jurisdiction  to  com-  sert  their  rights,  and  allowed  the  ad- 
pel  the  executrix  of  a  deceased  ad-  ministrator  to  distribute  the  assets, — - 
ministrator  to  pay  over  to  the  court  Held,  they  could  not  compel  the  exec- 
any   moneys  held  by   the   testator   as  utor  to  account. 

administrator,    although    the    testator  60  Matter  of  Trask,  49  N.  Y.  Supp. 

had     already     accounted     and     been  825. 

directed     to     distribute     the     estate  81  Where  a  will  placed  the  residuum 

to    the    next    of    kin,    which    he  had  of  the  estate  so  completely  at  the  dis- 

f ailed   to    do.      (Matter     of    Collyer,  posal  of  the  executor   as   devisee  and 

113   App.   Div.   468;    99  N.  Y.   Supp.  legatee  for  life  that  so  much   of  the 

213.)     The  accounting  executor  is  en-  estate  as  may  have  been  consumed  by 

titled   to   an   allowance   for   payments  him  in  his   lifetime  under   the   terms 

made   by   the   deceased   representative  of    the    will    could    not    be    properly 

to   contestant.       (Matter  of  Hull,   97  charged  against  his  personal  represen- 

App.  Div.  258;  89  N.  Y.  Supp.  939.)  tative,  it  is  incumbent  on  contestants, 

58  Delivery  of  the  trust  property  before  they  can  surcharge  the  account 
should  be  directed  to  be  made  either  of  such  representative,  to  show  the 
to  the  court  or  to  some  designated  amount  of  the  estate  which  came  to 
person  representing  the  estate.  (Mount  the  hands  of  the  executor  and  the 
y.  Mount,  68  App.  Div.  144;  74  N.  Y.  amount  undisposed  of  at  his  death. 
Supp.  148;  Bushe  v.  Wright,  118  App.  (Matter  of  Ryalls,  74  Hun,  205;  56 
Div.  320;   103  N.  Y.  Supp.  410.)  St.  Rep.  291.)      See  Matter  of  MiUer, 

B9  Matter  of  O'Brien,  45  Hun,  284 ;  64  Misc.  232 ;  Matter  of  Blauvelt,  131 

Matter  of  Soutter,  105  N.  Y.  514.    In  N.  Y.  249. 
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the  legatee  against  the  second  estate,  whether  such  claim  was 
against  the  decedent  in  his  character  of  executor,  or  merely  as  a 
trustee  under  the  will  of  the  first  testator.  Before  the  amend- 
ment of  1884,  the  surrogate  had  no  power  to  compel  the  executors 
or  administrators  of  the"  second  estate  to  render  an  account  of  the 
administration  of  the  first  estate."^  By  that  amendment,  juris- 
diction was  granted  to  Surrogates'  Courts,  to  compel  an  executor 
or  administrator  of  a  deceased  executor,  administrator,  trustee, 
or  guardian  to  render  an  account  not  only  as  to  money  and  prop- 
erty of  the  first  estate  which  may  have  come  to  the  hands  of  the 
party  cited,  but  also  as  regards  all  such  money  and  property  which 
came  at  any  time  into  the  hands  of  the  deceased  representative  or 
guardian;'''^  but  the  jurisdiction  thus  granted  was  limited  to  cases 
of  compulsory  accounting,  and  did  not  enlarge  the  jurisdiction 
of  the  surrogate,  so  as  to  authorize  a  proceeding  by  the  representa- 
tive of  a  deceased  representative  for  a  voluntary  accounting  as  to 
the  estate  of  the  first  decedent  generally.®*  The  only  accounting 
which  could  be  had  as  to  assets  of  the  first  decedent  was  in  a  com- 
pulsory proceeding  instituted  by  a  creditor  of,  or  person  inter- 
ested in,  the  estate  of  the  first  decedent,  or  a  successor  or  survivor 


62  The  accounting  did  not  extend  to 
all  the  property  of  the  first  decedent, 
which  came  under  tlie  control  of  the 
deceased  executor,  etc.,  or  to  funds  or 
property  received  by  deceased  and 
administered  or  appropriated  by  him, 
but  only  to  such  of  the  trust  property 
as  had  come  into  the  possession  or 
control  of  the  accounting  party.  (Le 
Count  V.  Le  Count,  1  Dem.  29;  S.  P., 
Maze  V.  Brown,  2  Dem.  217;  Scofield 
V.  Adriance,  id.  486.)  See  Volhard 
V.  Volhard,  119  App.  Div.  266;  Farm- 
ers' L.  &  T.  Co.  V.  Pendleton,  179 
N.  Y.  486;  Matter  of  Walton,  112 
App.  Div.  176;  Matter  of  McDonough, 
132  App.  Div.  615.  It  does  not  now 
extend  to  funds  talcen  by  the  deceased 
executrix  and  widow  on  account  of 
her  interest  as  residuary  legatee. 
(Matter  of  Smith,  46  App.  Div.  318.) 
The  legatee,  however,  cannot  obtain  a 
decree  directing  the  delivery  of  the 
property  to  himself,  but  only  to  a  per- 
son authorized  by  law  to  receive  it, 
in  order  properly  to  administer  the 
same;  the  object  being  .to  enable  any 
one  interested  to  compel  the  placing 
of  the  funds  in  official  custody. 
(Spencer  v.  Popham.  5  Redf.  425; 
Bushe  V.  Wright,  118  App.  Div.  320; 


103  K  Y.  Supp.  410.)  See  Mount  v. 
Mount,  68  App.  Div.  144;  74  N.  Y. 
Supp.  148 ;  Dakin  v.  Demming,  6 
Paige,  95;  Montross  v.  Wheeler,  4 
Lans.  99;  Walton  v.  Walton,  4  Abb. 
Ct.  App.  Dec.  512;  Murray  v.  Vander- 
poel,  2  Dem.  311;  Volhard  v.  Volhard, 
supra.  Prior  to  the  Code,  a  surro- 
gate had  no  power  to  settle  the  ac- 
counts of  a  deceased  guardian  against 
his  administratrix,  nor  to  order  a 
payment  of  the  amount  found  due  on 
such  an  application.  (Andrade  v. 
Cohen,  32  Hun,  225.) 

63  Matter  of  Fithian,  44  Hun,  457; 
aflf'd,  114  N".  Y.  370;  Herbert  v.  Ste- 
venson, 3  Dem.  236;  Perkins  v.  Stim- 
mel,  114  N.  Y.  370;  Matter  of  Clark, 
119  id.  429;  Matter  of  Irvin,  68  App. 
Div.  158;  74  N.  Y.  Supp.  443. 

Executors  and  administrators  of 
every  person  who  as  executor,  either 
of  right  or  in  his  own  wrong,  or  as 
administrator,  shall  have  wasted  or 
converted  to  his  own  use  any  goods, 
chattels  or  estate  of  any  deceased  per- 
son, shall  be  chargeable  in  the  same 
manner  as  their  testator  or  intestate 
would  have  been  if  living.  (Cons.  L. 
1909,  c.  18,  §   114.) 

64  Craw  ford  v.  Crawford,  5  Dem.  37. 


§  923a.  Accountings.  848 

of  the  representative  of  the  latter."^  By  amendments  passed  in 
1891  and  1901,  the  representative  of  a  deceased  executor,  admin- 
istrator, guardian,  or  testamentary  trustee  "  may  voluntarily 
account  for  the  acts  and  doings  of  the  decedent  and  for  the  trust 
property  which  had  come  to  his  possession  or  into  the  possession 
of  the  decedent;"  **  and,  upon  his  petition,  the  successor  of  such 
decedent^'^  and  all  persons  who  would  be  necessary  parties  to  a 
voluntary  accounting  by  the  latter,  "  shall  be  cited  and  required 
to  attend  such  settlement."  ^ 

§  923a.  Superseded  executor,  administrator,  etc. —  The  decree  of 
a  Surrogate's  Court,  revoking  letters  issued  to  an  executor  or 
administrator,  "  may,  in  the  discretion  of  the  surrogate,  require 
him  to  account  for  all  money  and  other  property  received  by  him ; 
and  to  pay  and  deliver  over  all  money  and  other  property  in  his 
hands  into  the  Surrogate's  Court,  or  to  his  successor  in  oifice,  or 
to  such  other  person  as  is  authorized  by  law  to  receive  the  same ; 
or  it  may  be  made  without  prejudice  to  an  action  or  special  pro- 
ceeding for  that  purpose,  then  pending,  or  thereafter  to  be 
brought."  *^^  It  is  further  provided,  that  where  letters  have  been 
revoked  by  a  decree  of  the  Surrogate's  Court,  that  court  has  the 
same  jurisdiction,  upon  the  petition  of  the  successor,  or  of  a 
remaining  executor,  administrator,  or  trustee,  "  to  compel  the 
person  whose  letters  have  been  revoked,  to  account  for,  or  deliver 
over  money  or  other  property,  and  to  settle  his  account,  which  it 
would  have  upon  the  petition  of  a  creditor  or  person  interested 
in  the  estate,  if  the  term  of  office,  conferred  by  the  letters,  had 
expired  by  its  own  limitation."  ^^     If  the  decree  of  revocation  does 


65  Bunnell  v.  Eanney,  2  Dem.  327 ;  of  another  estate,  a  person  interested 
Herbert  v.  Stevenson,  3  id.  236;  Mat-  in  such  estate  is  a  proper  party,  and 
ter  of  Butler,  1  Connoly,  58.  authorized  to  file  objections.     (Matter 

66  Matter  of  Hull,  97  App.  Div.  258 ;  of  Walton,  38  Misc.  723,  78  N.  Y. 
89  N.  Y.  Supp.  939.     As  to  motion  to  Supp.  296.) 

revive  a  proceeding  for  an  accounting        69  Co.  Civ.  Proc.,  §  2603 ;  which  ex- 

which   was   pending   at   the   death   of  tends  also  to  guardians.     See   §   444, 

the    representative,    see    §    102,    ante.  ante.     But  this  section  does  not   au- 

The  commissions  of  the  deceased  repre-  thorize    a   direction   to   pay   a   legacy 

sentative  should  be  fixed  upon  the  ac?  under  the  earlier  will,  or  make  distri- 

eounting  by  his  executor,  and  not  upon  bution  to  creditors  of  the  estate  dis- 

that    oi"    his    successor.       (Matter    of  posed  of  by  it.     (Matter  of  Moehring, 

Hallenbeck,  119  App.  Div.  757.)  154  K  Y.  423.) 

67VQlhard    v.    Volhard,     119    App.        70  Co.  Civ.  Proc,  §  2605 ;  which  ex- 

Div.  266.  tends  also  to  guardians.    See  Gerould 

68  Co.    Civ.   Proc,    §    2606.      On   an  v.    Wilson,    81    N.   Y.    573;    Sperb   v. 

accounting    by    the    executrix   of   her  McCoun,     110     id.     605;     Matter     of 

husband's  estate,  where  both  had  been  O'Brien,   45   Hun,   284.     For   the  case 

successively   the   legal   representatives  of  a  trustee   removed,   see   Matter   of 


849  Accountings.  §  924. 

not  contain  such  a  provision,  the  surrogate  cannot  compel  him  to 
account,  on  the  petition  of  a  creditor.'^'  After  proceedings  have 
been  instituted  by  an  administrator,  for  a  final  accounting,  and 
the  surrogate  has  acquired  jurisdiction  thereof,  the  revocation  of 
the  letters  of  administration  does  not  oust  the  surrogate  of  juris- 
diction, or  prevent  him  from  proceeding  to  a  final  decree.''^ 

§  924.  Testamentary  trustees —  The  distinction  between  execu- 
tors, on  the  one  hand,  whose  duties  are  to  collect  the  property, 
to  pay  the  debts  and  general  legacies,  and  ascertain  the  residuum 
either  for  distribution  or  for  the  constitution  of  a  trust  fund; 
and,  on  the  other  hand,  testamentary  trustees,  who  are  to  deal 
with  real  property  in  trust  or  administer  a  trust  fund,  has  already 
been  discussed.''^  The  rules  applicable  to  the  control  of  these  two 
classes  of  functionaries,  to  their  accountings,  and  their  removal 
and  discharge,  are  somewhat  difEerent;  and  the  difference  may 
exist,  although  they  are  the  same  persons,  vested,  it  may  be,  with 
both  functions  in  regard  to  the  same  estate  and  even  at  the  same 
time.^* 

Formerly,  Surrogates'  Courts  had  no  jurisdiction  to  compel 
testamentary  trustees,  as  distinguished  from  executors,  to  account ; 


Storm,   84  App.   Div.   552;    82   N.   Y.  Hood,   104  N.  Y.   103.)      A  residuary 

Supp.    731.      The    beneficiaries    under  bequest   to    an   executor    in   trust,   to 

tlie  will  of  the  first  decedent  are  not  pay  debts  and  then  to  pay  the  income 

necessary  parties  to  the  proceeding  by  to  a  beneficiary  for  life,  was  followed 

the  successor.      (Matter  of  Bacon,  24  by  a  bequest  of  the  whole  estate,  on 

Week.  Dig.  194.)  the  death  of  the  beneficiary  for  life,  to 

Ti  Breslin  v.  Smyth,   3  Dem.  251.  another  beneficiary  upon  reaching  the 

72  Casoni  v.  Jerome,  58  N.  Y.  315.  age   of   twenty-one  years,   the   income 

It    seems    that,    in    such    case,    it    is  to  be  for  her  benefit  until  that  time, — 

proper,  and  may  be  necessary,  that  a  Held,  that  a  severance  of  the  functions 

new  administrator  should  be  appointed  of  executor   and  trustee  was   contem- 

to    represent    the    estate,    before    con-  plated,  and  that  the  executor  was  en- 

tinuing    the    proceedings.     (lb.)       Be-  titled  to   account  finally  as   executor, 

fore   the   amendments,   the   proceeding  and  to  a  decree  transferring  the  estate 

given  in  the  case  of  a  superseded  ex-  from   himself   as   executor   to    himself 

ceutor  or  administrator  was  construed  as  trustee.      (Matter  of   Emerson,  59 

rather   strictly,   as   a   mere   discovery,  Hun,  244;   36  St.  Rep.  306.) 

and  as  not  enabling  the  surrogate  to  Tl  See  Wood  v.  Brown,  34  N.  Y.  337, 

compel  the  predecessor  to  deliver  and  and  cases  cited;   Burt  v.  Burt,  41  id. 

pay  the  assets  to  the  successor.     (An-  46;     Quackenboss    v.    Southwick,    id. 

nett  V.   Kerr,   2  Robt.  556;    28  How.  117;  Matter  of  Anderson,  5  N.  Y.  Leg. 

Pr.  324.)  Obs.    302;    Matter    of    Grossman,    20 

raSee  §  319,  ante.    Where  an  exec-  How.  Pr.  350;  Matter  of  Bull,  31  id. 

utor,  who  is  also  a  testamentary  trus-  78;     45     Barb.    337.      The    surrogate 

tee,   has   made    no    separation    of   the  never  had  power  to  settle  the  accounts 

fund  allotted  to  the  beneficiaries,  and  of   a  trustee   acting   under   a   deed  of 

has    opened    no    account    in    his    new  trust.     (Vulte  v.  Martin,  44  How.  Pr. 

capacity,  he  is  still  an  executor   and  18;   Brown's  Accounting,  16  Abb.  Pr. 

liable  to  account  as  such.     (Matter  of  [N.  S.]   457.) 

54 
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and  the  rule  was  the  same  whether  they  held  as  trustees  of  a  power, 
or  held  the  title  in  trust.'^^  The  first  statute  of  this  State  which 
conferred  upon  these  courts  jurisdiction  over  testamentary  trustees 
was  the  Act  of  1850/"^  which  allowed  such  trustees  to  account 
before  the  surrogates.  From  that  time,  until  the  enactment  of 
the  Code,  the  power  of  the  Surrogates'  Courts,  in  this  regard,  was 
enlarged  by  various  supplementary  acts,  so  as  to  permit  an  account- 
ing of  testamentary  trustees  in  the  same  manner  and  by  the  same 
procedure  as  in  the  case  of  executors  and  administrators.''^  These 
statutes  have  been  revised  and  subjected  to  various  amendments 
in  the  present  Code.  By  the  amendment  of  1885,  it  is  provided 
that  "  any  trustee  created  by  any  last  will  and  testament,  or 
appointed  by  any  competent  authority  to  execute  any  trust  created 
by  such  last  will  and  testament,  may  at  any  time  file  an  inter- 
mediate account,  and  may  also  annually  render  and  finally  judi- 
cially settle  his  accounts  before  the  surrogate  of  the  county  having 
jurisdiction  of  the  estate  or  trust,  in  the  manner  provided  by  law 
for  the  final  judicial  settlement  of  the  accounts  of  executors  and 
administrators,  and  may  for  that  purpose  obtain  and  serve  in  the 
same  manner  the  necessary  citations  requiring  all  persons  inter- 
ested to  attend  such  final  settlement;  and  the  decree  of  the  surro- 
gate on  such  final  settlement  may  be  appealed  from  in  the  manner 
provided  for  an  appeal  from  a  decree  of  a  Surrogate's  Court  on 
the  final  settlement  of  the  accounts  of  an  executor  or  adminis- 
trator, and  the  like  proceedings  shall  be  had  on  such  appeal; 
*  *  *  the  decree  of  the  surrogate  on  such  final  settlement  of 
an  account  provided  for  in  this  section,  or  the  final  determination, 
decree,  or  judgment  of  the  appellate  tribunal  in  case  of  appeal, 
shall  have  the  same  force  and  effect  as  the  decree  or  judgment  of 
any  other  court  of  competent  jurisdiction  on  the  final  settlement 
of  such  accounts,  and  of  the  matters  relating  to  such  trusts  which 
shall  have  been  embraced  in  such  accounts,  or  litigated  or  deter- 
mined on  such  settlement."  ™ 


75McSorley  v.  Leary,  4  Sandf.   Ch.  eludes   every   person,   except   an  exec- 

414;  Wever  v.  Marvin,   14  Barb.  376.  utor,  an   administrator  with  the  will 

76  L.  1850,  c.  272.  annexed,  or  a  guardian,  who  is  desig- 

77  See  2  R.  S.  94,  §  66;  L.  1866,  nated  by  a  will,  or  by  any  competent 
c.  115,  §  1;  amending  L.  1850,  c.  272,  authority,  to  execute  a  trust  created 
§  1;  L.  1867,  e.  782,  §  1 ;  L.  1871,  by  a  will;  and  it  includes  such  an 
c.  482,  §  1.  See  Glover  v.  Holley,  2  executor  or  administrator,  where  he 
Bradf.  291.  is  acting  in  the  execution  of  a,  trust 

78  Co.  Civ.  Proc,  §  2802,  as  amended  created  by  the  will,  which  is  separable 
1885.  The  expression,  "  testamentary  from  his  functions  as  executor  or  ad- 
trustee,"   as   used   in   the   Code,   "in-  mlnistrator."     (Co.  Civ.  Proc,  §  2514, 
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§  925.  Representative  of  a  deceased  trustee. — .  Whatever  statutory 
jurisdiction  Surrogates'  Courts  may  have  of  a  trustee  appointed 
by  the  Supreme  Court,  the  administration  of  the  trust  is  primarily 
under  the  control  of  the  latter  court,  and  it  does  not  follow  that 
because  the  former  court  may  call  upon  such  a  trustee,  if  living, 
for  an  accounting,  it  has  the  same  authority  to  compel  his  repre- 
sentative to  account.'^®  Where,  however,  the  trustee  derives  his 
authority  from  a  will,  such  a  power  does  exist.  ^° 

§  926.  Temporary  administrators —  The  account  of  a  temporary 
administrator  may  be  judicially  settled  at  any  time,*^  and  on  the 
application  of  any  one  interested  in  the  estate. ^^  On  the  revoca- 
tion of  his  letters,  his  accounting  may  be  compelled  by  his  suc- 
cessor.^^ He  has  not  an  absolute  right  to  demand  a  judicial  settle- 
ment of  his  accounts  until  his  function  is  terminated  by  the 
appointment  of  a  permanent  representative,  who  may  be  brought 
in  as  a  party  to  the  proceeding.^* 

§  927.  Administrators  with  the  will  annexed — An  administrator 
with  the  will  annexed  may  petition  for  a  judicial  settlement  of 
his  account  and  the  distribution  of  the  estate,  without  waiting  the 
expiration  of  a  year  from  date  of  his  letters,  as  he  is  not  within 
the  restriction  contained  in  the  section  authorizing  a  compulsory 
proceeding.  ^^ 

SUBDIVISION  2. 

WHEN    SETTLEMENT    MAY   BE    COMPELLED. 

§  928.  Accounts  of  executors  and  adlninistrators "  In  either  of 

the  following  cases,  the  Surrogate's  Court  may,  from  time  to  time, 

subd.  6.)      As  to  whether  a  surrogate  79  Matter  of  Hazard,  51   Hun,  201; 

has  power  to  require  a  testamentary  21   St.  Rep.   787    (substituted  trustee 

trustee  to  render  to  life  beneiieiaries  iappointed  by  the  Supreme  Court). 

quarterly-yearly    statements    of    their  80  Co.  Civ.  Proc,  §  2606 ;  Matter  of 

dealings  with  the  estate,  see  Delafield  Kreischer,  30  App.  Div.  313;  51  N.  Y. 

V.  Schuchardt,  2  Dem.  435.     An  exec-  Supp.  802.     See  Matter   of  Steinway, 

utor  who  is  directed  to  sell  testator's  37  Misc.  704;   Post  v.  Ingraham,  122 

real   estate,   invest   the   proceeds,   and  App.  Div.  738. 

pay  the  income  to  testator's  daughter  81  Co.  Civ.  Proc,  §  2726. 

for    life,    is    a     testamentary    trustee  82  Matter    of   Goetz,    120   App    Div 

within  Co.  Civ.  Proc,  §  2514,  subd.  6,  10;   104  N.  Y.   Supp.   832;  Matter  of 

supra,   and,   therefore,   he  may  be  re-  Gall,  N.  Y.  Law  J.,  Jan.  30,  1890. 

quired   to  account  in   the   Surrogate's  83  Co.  Civ.  Proc,  §  2605.     See  §  422, 

Court  for  the  proceeds  of  land  sold  by  ante. 

him    and    to    distribute    the    same    as  84  Bible   Society  v.   Oakley,   4  Dem 

provided  by  sections  2802-2811,  relat-  450. 

ing    to    accountings    by    testamentary  85  Matter  of  Burling,  5   Dem.  47. 

trustees.       (Matter    of    Valentine,    23 

N.  Y.  Supp.  289.) 
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compel  a  judicial  settlement  of  the  account  of  an  executor  or 
administrator:  (1)  Where  one  year  has  expired  since  letters 
were  issued  to  him.  (2)  Where  letters  issued  to  him  have  been 
revoked,  or,  for  any  other  reason,  his  powers  have  ceased." 
(3)  Where  a  decree  for  the  disposition  of  real  property,  or  of  an 
interest  in  real  property,  for  the  payment  of  debts  or  funeral 
expenses,  has  been  made,  as  prescribed  in  the  Code,  and  the  prop- 
erty, or  a  part  thereof,  has  been  disposed  of  by  him,  pursuant  to 
the  decree.*^  (4)  Where  he  has  sold,  or  otherwise  disposed  of, 
any  of  the  decedent's  real  property,  or  devisable  interest  in  real 
property,  or  the  rents,  profits,  or  proceeds  thereof,  pursuant  to  a 
power  contained  in  the  decedent's  will,  where  one  year  has  elapsed 
since  letters  were  issued  to  him."  ^^ 

§  929.  Testamentary  trustees. — "  In  either  of  the  following 
cases,  the  Surrogate's  Court  may,  from  time  to  time,  compel  a 
judicial  settlement  of  the  account  of  a  testamentary  trustee : 
(1)  Where  one  year  has  expired  since  the  will  was  admitted  to 
probate.  (2)  Where  the  trustee  has  been  removed,  or,  for  any 
other  reason,  his  powers  have  ceased.*®  (3)  Where  the  trusts,  or 
one  or  more  distinct  and  separate  trusts,  created  by  the  terms  of 
the  will,  have  been  executed,  or  are  ready  to  be  executed ;  so  that 
the  persons  beneficially  interested  are,  by  the  terms  of  the  will,  or 
by  operation  of  law,  entitled  to  receive  any  money  or  other  per- 
sonal property  from  the  trustee."  ^  The  testamentary  trustee 
himself  may  voluntarily  petition  for  the  settlement  of  his  account, 
either  (1)  "where  one  year  has  expired  since  the  probate  of  the 
will,  or  when  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
created  by  the  will  have  been,  or  are  ready  to  be,  fully  executed ;"  ^ 
or  (3)  when  he  desires  to  resign  and  obtain  his  discharge.®^ 


86  Matter  of  Bolton,  83  Hun,  259;  a  sale  by  the  executor  thereunder  is 
63  St.  Rep.  142;  as  Bolton  v.  Myers,  void  and  does  not  divest  the  heirs 
31  N.  Y.  Supp.  588;  aff'd,  146  N.  Y.  at  law  of  their  title.  The  proceeds 
257 ;  Matter  of  Bradley,  25  Misc.  261 ;  of  such  a  sale  in  the  hands  of  tlie 
54  N.  Y.  Supp.  555 ;  afif'd,  42  App.  executor  are  not  assets,  and  he  can- 
Div.  301.  not  be  called  upon  to   account  there- 

87  Co.  Civ.  Proc,  §  2726;  consolidat-  for  in  the  Surrogate's  Court.  (Matter 
ing   former    §    2724.      A   direction    to  of  Green,  63  Misc.  638.) 

an    executor    in    a    will    to    sell    the  88  See  Matter  of  Storm,  84  App.  Div. 

real    estate    of    the    testatrix    to    he  552;  82  N.  Y.  Supp.  731. 

placed    in    and    become    part    of    her  89  Co.  Civ.  Proc,  §  2807. 

lesiduary  estate,  where  the  will  makes  90  Co.  Civ.  Proc,  §  2810. 

no  disposition  of  the  residuary  estate,  91  Co.  Civ.  Proc,  §  2814. 
is  ineffectual  as  a  power  of  sale,  and 
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§  930.  Successive  accountings — Representatives  are  not  to  be 
required  to  account  a  second  time  in  respect  of  moneys  v^hich  they 
have  duly  paid,  in  accordance  with  a  judgment  v^hich  was  obliga- 
tory upon  them,  although  the  judgment  be  afterward  overruled 
or  reversed.®^  After  an  executor's  account  has  once  been  judicially 
settled,  the  mere  fact  that,  since  the  entry  of  the  decree,  assets 
have  come  into  his  possession  for  which  the  decree  made  no  pro- 
vision does  not,  of  itself,  afford  sufficient  ground  for  compelling 
another  accounting.  Considerations  of  economy  may  indicate 
the  propriety  of  the  postponement  of  another  settlement,  until  it 
can  embrace  the  results  of  a  completed  administration.®^  More- 
over, the  decree  on  the  preceding  accounting  is,  in  certain  par- 
ticulars, conclusive  on  all  the  parties  to  it,  until  set  aside.®"* 

§  931.  Authority  of  surrogate  pending  accounting  in  Supreme 
Court —  The  fact  that  a  trustee  was  appointed  by  the  Supreme- 
Court  in  the  place  of  a  deceased  trustee  named  in  the  will,  and 
consequently  liable  to  account  in  that  court,  does  not  deprive  the 
Surrogate's  Court  of  jurisdiction  to  compel  him  to  account  to  it.®' 
Therefore,  an  answer  to  a  petition  to  compel  an  accounting,  which,, 
without  denying  the  petitioner's  claim  as  legatee,  sets  up  the 
pendency  of  an  action  commenced  by  the  trustee,  in  which  the 
petitioner  and  others  are  defendants,  to  settle  alleged  conflicting 
claims  upon  the  fund,  is  not  a  ground  for  refusing  an  order  that 
the  trustee  account  in  the  Surrogate's  Court  f^  but  where  a  legatee 
or  distributee  has  commenced  an  action  against  the  representative 
to  recover  the  amount  of  his  legacy  or  distributive  share,  the  Sur- 
rogate's Court,  though  having  the  power,  will  not  generally  enter- 
tain a  proceeding  for  the  same  purpose  and  for  an  accounting. 


92  Shipman  v.  Fanshaw,  15  Abb.  N.  an  action  is  now  pending.      ( Stewart 

C.  288.  V.   O'Donnell,  2   Dem.    17.)      Compare 

03  \-\'etmore  v.  Wetmore,  3  Dem.  414.  Christy  v.  Libby,  2  Daly  418 ;    Lewis 

See  Close  y.  Sliute,  4  id.  546.  v.    Maloney,    12    Hun,    207.      But    it. 

9*  Matter  of  Soutter,  105  N.  Y.  514.  seems   that  it  is   improper   for  testa- 

95  Matter  of  Pitclier,  4  L.  Bui.  32.  mentary  trustees  to  begin  an  action 
See  Co.  Civ.  Proc,  §  2810.  in  the  Supreme  Court  for  an  account- 

96  Matter  of  McCarter,  94  N.  Y.  ing,  pending  their  accounting  as  exec- 
558.  Compare  Matter  of  Ayrault,  81  utors  in  the  Surrogate's  Court.  Exec- 
Hun,  107 ;  30  N.  Y.  Supp.  654.  It  is  tors  who  are  charged  with  trust  duties. 
JO  answer  to  the  application  of  the  should,  when  finally  accounting  as 
successor  of  a  deceased  executor  to  executors,  include  all  their  proceed- 
compel  tlie  accounting  of  the  repre-  ings  in  the  administration  of  the  es- 
sentative  of  such  executor,  that  such  tate,  in  whatever  capacity  they  have 
executor  had  a  claim  against  his  own  assumed  to  act.  (Whitney  v.  Phoenix, 
testator's  estate   in   respect  to  which  4  Redf.  180.)     See  §  908,  ante. 
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pending  the  action.®^  The  pendency  of  an  equitable  suit,  by  a 
■claimant,  for  his  own  benefit,  and  not  for  the  general  benefit  of 
all  entitled  to  share  in  the  distribution,  is  not  a  reason  for  sus- 
pending the  proceedings  for  an  accounting  before  the  surrogate. 
But  the  representative  should  not  be  unnecessarily  put  to  the  ex- 
pense and  trouble  of  a  double  accounting.  In  such  a  case,  it 
is  proper  for  him  to  apply,  in  the  equitable  suit,  for  a  full  and 
final  accounting  of  his  administration.  If  he  fails  to  do  so  within 
a  reasonable  time,  the  surrogate  may  properly  require  him  to  pro- 
ceed, notwithstanding  the  pendency  of  the  suit  in  equity.®^  Where, 
however,  a  creditor  has  obtained  a  decree  for  an  accounting,  in 
the  usual  form,  in  behalf  of  himself  and  all  others  who  may  come 
in,  the  surrogate  should  not  proceed,  at  the  instance  of  other  cred- 
itors, if  the  fact  of  the  pendency  of  the  suit  is  interposed  in  abate- 
ment. In  such  case,  the  court  of  equity  might  enjoin  such  other 
creditors  from  proceeding  before  the  surrogate,  and  compel  them 
to  come  in  under  the  decree  or  be  barred.*® 

§  932.  Proceeding   barred   by   Statute    of   Limitations. — As   the 

right  to  compel  an  accounting  accrues  on  the  expiration  of  one 
year  from  the  date  of  the  grant  of  letters,  such  right  is  barred 
after  the  lapse  of  six  years  from  the  time  of  such  expiration  — 
that  is,  seven  years  from  the  grant  of  letters,^  i.  e.,  the  grant  of 

97  I^wis  V.  Maloney,  12  Hun,  207 ;  99  Rogers  v.  King,  8  Paige,  210 ; 
-Matter  of  Straut,  22  St.  Rep.  550 ;  Bloodgood  v.  Bruen,  2  Bradf.  8.  Corn- 
Matter  of  De  Pierris,  79  Hun,  279;  pare  Brower  v.  Bowers,  1  Abb.  Ct. 
29  N.  Y.  Supp.  360;  Matter  of  Mer-  App.  Dec.  214.  Where  executors 
ritt,  35  App.  Div.  337 ;  54  N.  Y.  Supp.  brought  an  action  against  surviving 
955.  Where  it  appears  that  the  scope  jiartners  of  the  testator  to  close  up 
■of  the  Supreme  Court  action  com-  the  estate,  and  it  was  alleged  that 
pletely  covers  every  question  that  moneys  were  withdrawn  from  the  firm 
could  arise  upon  the  executor's  ac-  by  the  testator  during  his  lifetime, 
counting  in  the  Surrogate's  Court,  the  and  defendants  interposed  a  counter- 
latter  proceeding  will  be  stayed.  (Mat-  claim  for  the  moneys  thus  withdrawn 
ter  of  Llado,  50  Misc.  227 ;  Matter  of  without  their  consent, —  Held,  that  de- 
Farrell,  125  App.  Div.  702.)  On  the  fendants,  upon  its  appearing  that  the 
other  hand,  where  an  executor's  ac-  executors  would  probably  make  a  dis- 
counts have  already  been  passed  by  the  tribution  of  the  assets  in  their  hands 
surrogate,  a  party  cannot  compel  the  before  the  determination  of  the  suit, 
rendition  of  a  new  account  in  the  might  have  an  injunction  to  restrain 
Supreme  Court  until  he  has  proved  them  from  so  doing.  (Mitchell  v. 
that  he  is  entitled  to  it  by  impeach-  Stewart,  3  Abb.  Pr.  [N.  S.]  250.) 
ing  the  one  already  rendered.  (Moffat  i  Clark  v.  Ford,  1  Abb.  Ct.  App. 
V.  Moffat,  3  How.  Pr.  [N.  S.]  156.)  Dec.  359;  Thomson  v.  Thomson,  1 
As  to  binding  effect  of  a  judgment  Bradf.  24;  Matter  of  Miller,  15  Misc. 
of  the  Supreme  Court  upon  the  sur-  556;  37  N.  Y.  Supp.  1129;  sm6  nom. 
rogate,  on  the  question  of  distribu-  Matter  of  Elkins,  74  St.  Rep.  299; 
tion,  see  Matter  of  Ransier,  26  Misc.  Matter  of  Kirkpatrick,  9  Misc  228; 
582;  57  N.  Y.  Supp.  650.  30  N.  Y.  Supp.  283.     See  Matter   of 

9S  Bloodgood  V.  Bruen,  2  Bradf.  8.  Van    Wert,    3    Misc.    563 ;    24    N.    Y. 


855  Accountings.  §  932. 

letters  to  the  representative  called  on  to  account.^  But  this  period 
may  be  extended  by  some  act  or  admission  of  the  representative, 
e.  g.,  payment  on  account  of  the  petitioner's  debt  or  legacy.^  The 
provision  of  section  1819,  that  for  the  purpose  of  computing  the 
time  within  which  an  action  may  be  commenced  to  recover  the 
amount  of  a  legacy  or  distributive  share,  the  cause  of  action  is 
deemed  to  accrue  when  the  representative's  account  is  judicially 
settled,  has  no  application  to  this  proceeding.*  The  time  when  the 
petitioner  first  had  knowledge  of  the  grant  of  letters,  has  no 
effect  on  the  running  of  the  statute.®  A  surety  on  an  adminis- 
trator's bond  has  no  longer  time  to  compel  an  accounting  than  any 


Supp.  719;  Matter  of  Schlesinger,  36  time  and  the  motion  was  granted,  with- 
App.  Div.  77;  55  N.  Y.  Supp.  514;  out  prejudice  to  another  application 
Matter  of  Barnes,  25  Misc.  279 ;  55  should  he  again  recover  judgment.  An 
N.  Y.  Supp.  430,  and  cases  infra.  The  executrix  having  died  nearly  seven 
objection  must  be  taken  by  answer  years  after  letters  were  issued  to  her, 
and  not  by  motion  to  dismiss.  (Mat-  without  accounting,  and  another  exec- 
ter  of  Jordan,  50  App.  Div.  244 ;  63  utrix  having  qualified, —  Held,  that  the 
N.  Y.  Supp.  911.)  Compare  Matter  latter  could  not  be  compelled  to  ac- 
of  Eothschild,  42  Misc.  161;  Clock  v.  count  until  one  year  had  elapsed  from 
Chadeagne,  10  Hun,  97.  As  to  the  the  date  of  her  own  appointment, 
application  of  the  statute  to  an  ao-  (Matter  of  Crowley,  33  Misc.  624;  68 
counting  for  the  proceeds  of  land  sold  N.  Y.  Supp.  939.)  In  Matter  of  Long- 
to  pay  debts,  see  Matter  of  Sargent,  botham  (38  App.  Div.  607;  57  N.  Y. 
42  App.  Div.  301;  59  N.  Y.  Supp.  105.  Supp.  118),  the  Appellate  Division  of 
2  In  Matter  of  Post  ( 30  St.  Rep.  the  Second  Department  held,  upon  the 
217;  9  N.  Y.  Supp.  449),  a  proceeding  authority  of  Matter  of  Rogers  (153  N. 
against  an  administrator  with  the  Y.  316),  that  an  accounting  by  an  ad- 
will  annexed,  who  had  received  assets  ministratrix  is  barred  by  the  lapse  of 
within  six  years,  was  sustained,  al-  ten  years.  From  an  examination  of 
though  more  than  that  period  had  the  Rogers  case,  however,  it  would 
elapsed  since  the  granting  of  original  seem  not  to  be  an  authority  for  the 
letters  testamentary.  If  the  repre-  proposition  asserted  by  the  learned 
sentative  has  paid  out  the  assets  in  Appellate  Division.  But  see  Matter 
advance  of  the  final  settlement,  and  of  Smith,  66  App.  Div.  340;  72  N.  Y. 
costs  he  incurred  in  a  suit  in  behalf  Sxipp.  1062;  aff'd,  179  N.  Y.  563. 
of  the  e,state  in  which  he  failed,  the  3  Matter  of  Campbell,  21  Misc.  133; 
Statute  of  Limitations  is  no  defense  47  N.  Y.  Supp.  29. 
to  a  call  upon  him  for  an  accounting  4  Matter  of  Van  Dyke,  44  Hun, 
for  the  claim.  (Matter  of  Mills,  37  394;  Matter  of  Dunham,  1  Connoly, 
St.  Rep.  706;  13  N.  Y.  Supp.  783.)  323;  22  Abb.  N.  C.  479;  Matter  of 
In  Matter  of  O'Brien  (33  Misc.  17;  Clayton,  1  Connoly,  444;  22  St.  Rep. 
67  N.  Y.  Supp.  1116),  a  judgment  886.  Compare  Butler  v.  Johnson,  111 
having  been  obtained  against  an  exec-  N.  Y.  204 ;  19  St.  Rep.  85 ;  Matter  of 
utor  on  a  disputed  claim,  the  party  Latz,  33  Hun,  618;  Matter  of  Hodg- 
holding  the  judgment  was  allowed  to  man,  31  St.  Rep.  479;  10  N.  Y.  Supp. 
intervene  and  file  objections  to  the  491.  And  see  §  782,  ante. 
account,  the  decree  on  the  accounting  5  Matter  of  Clayton,  1  Connoly, 
being  vacated.  The  judgment  being  444.  The  case  of  Collins  v.  Waydell 
reversed,  a  motion  was  made  to  vacate  ( 3  Dcm.  30 ;  6  Civ.  Proc.  Rep.  85 ) , 
the  order  allowing  intervention. — Jleld,  and  Wood  v.  Rusco  (4  Redf.  380), 
that  upon  reversal  the  creditor  became  are  overruled  on  this  point.  See  Mat- 
a  mere  holder  of  a  disputed  claim,  and  ter  of  Van  Dyke,  44  Hun,  394;  Drake 
as   such  was   barred  by  the   lapse   of  v.  Wilkie,  30  id.  537. 
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other  party.®  But  a  proceeding  by  the  successor  of  a  deceased 
representative  for  an  accounting  by  the  executor  or  administrator 
of  the  latter  is  not  concurrent  with  any  right  of  action  at  law,  and 
is,  therefore,  not  barred  until  ten  years  after  the  death  of  such 
predecessor,  and  the  appointment  of  his  successor;^  otherwise, 
however,  where  such  proceeding  is  instituted  by  legatees,  next  of 
kin,  or  creditors.^ 

Independently  of  the  statute,  a  great  lapse  of  time,  e.  g.,  twenty- 
nine  years  since  the  issue  of  letters,  has  been  regarded  as  sufficient 
to  bar  the  right  of  a  creditor  to  demand  a  formal  account,  even 
where  the  applicant's  demand  has  not  been  barred  by  the  Statute 
of  Limitations.  But  in  such  case,  if  it  be  suggested  that  the 
executor  or  administrator  has  recently  received  assets,  he  may 
properly  be  compelled  to  submit  to  an  examination,  for  the  pur- 
pose of  establishing  the  right  to  an  account."  But  in  the  absence 
of  any  such  suggestion,  the  surrogate  may  properly  presume,  after 
the  lapse  of  a  quarter  of  a  century  from  the  commencement  of 
administration,  that  full  administration  has  been  had,  or  will  hold, 
at  least,  that  the  applicant  is  barred  by  his  own  acquiescence.^" 
Where  the  fund  is  a  direct  trust,  and  not  the  ordinary  case  of 
assets  of  the  estate,  the  rule  applies  that  no  lapse  of  time  is  a 
bar,^^  so  long  as  there  is  no  open  repudiation  of  the  trust,  or  until 


6  Matter  of  Perry,  37  St.  Rep.  576;  9  Leroy  v.  Bayard,  3  Bradf.  229; 
15  N.  Y.  Supp.  535.  Warren  v.  PaflF,  4  id.  260. 

7  Matter  of  Rogers,  153  N.  Y.  316;  w  Thomson  v.  Thomson,  1  Bradf.  24., 
Matter  of  Latz,  33  Hun,  618;   Pitkin  29;  Matter  of  Hood,  90  N.  Y.  512. 

V.  Wilcox,  12  N.  Y.  Supp.  322 ;  Matter  n  Robinson    v.    Robinson,    5    Lans. 

of  Lesser,   119  App.  Div.  507;   Bushe  108;  Stouvenel's  Estate,  1  Tucli.  241; 

V.    Wright,    118   App.    Div.    320;    103  Merritt  v.  Merritt,  32  App.  Div.  442; 

N.    Y.    Supp.    410.      See    Matter    of  53  N.  Y.  Supp.  127;  aflf'd,   161  N.  \. 

Waite,  43   App.   Div.   296;    Matter   of  634;    Coruwell    v.    Clement,    10    App. 

Cruikshank,   40   Misc.   325;    81    N.    Y.  Div.  446;   42  N.  Y.  Supp.  295;   Govin 

Supp.  1029.  V.  De  Miranda,  79  Hun,  329;  29  N.  Y. 

8  Matter  of  Boylan,  25  Misc.  281;  Supp.  347;  Matter  of  Martin,  27 
55  N.  Y.  Supp.  426 ;  Matter  of  Barnes,  Misc.  416;  59  N.  y.  Supp.  374; 
25  Misc.  279;  55  N.  Y.  Supp.  430.  Matter  of  Post,  30  Misc.  551;  64 
But  see  Bushe  v.  Wright,  supra.  A  N.  Y.  Supp.  369 ;  Mount  v.  Mount,  35 
creditor,  vpho  has  duly  presented  his  Misc.  62 ;  rev'd  on  other  points,  68 
claim  to  the  representative  who  did  App.  Div.  144.  For  an  application  of 
not  reject  it,  is  justified  in  assuming  this  rule  to  executors,  see  Matter  of 
that  no  final  decree  setting  the  latter's  Beyea,  10  Misc.  198;  31  N.  Y.  Supp. 
accounts  and  distributing  the  estate  200;  Matter  of  Jones,  51  App.  Div. 
vi^ill  be  made  without  notice  to  him.  420;  64  N.  Y.  Supp.  667.  As  to 
In  such  case,  the  statute  cannot  be  guardians.  Matter  of  Camp,  50  Hun, 
used  by  the  representative  as  a  shield  388;  s.  c,  on  another  appeal,  126  N. 
against  his  0A\n  fraud.  (Matter  of  Y.  377.  See  Matter  of  Porter,  30- 
Gall,  182  N.  Y.  270,)  App.  Div.  213;  51  N.  Y.  Supp.  609. 
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the  determination  thereof.  ^^  In  the  case,  however,  of  a  trustee 
ex  maleficio,  the  statute  runs  from  the  time  the  wrong  was 
committed.  ^^ 

SUBDIVISION  3. 

AT   WHOSE   INSTANCE   SETTLEMENT    MAY   BE   COMPELLED. 

§  933.  Compulsory  settlement  of  account  of  executor,  etc Ap- 
plication to  compel  a  judicial  settlement  of  the  account  of  an 
executor  or  administrator,  including  a  temporary  administrator, 
may  be  made  "  by  a  creditor,  or  a  person  interested  in  the  estate 
or  fund,  including  a  child  born  after  the  making  of  a  will;  or 
by  any  person,  in  behalf  of  an  infant  so  interested ;  or  by  a  surety 
in  the  official  bond  of  the  person  required  to  account,  or  the  legal 
representative  of  such  a  surety."  "  The  accounting  which  may  be 
called  for  by  a  creditor  or  other  party  in  interest,  after  the  ex- 
piration of  one  year,  is  a  matter  of  right,  which  the  surrogate  is 
bound  to  order,  on  the  single  fact  being  shown  that  the  applicant 
has  a  demand  as  creditor,  legatee,  or  next  of  kin.^^ 

§  934.  Testamentary  trustees — Application  to  compel  a  judicial 
settlement  of  the  account  of  a  testamentary  trustee  may  be  made 
"  by  any  person  beneficially  interested  in  the  execution  of  any 
of  the  trusts;  or  by  any  person  in  behalf  of  an  infant  so  bene- 
ficially interested ;  or  by  a  surety  in  the  bond  of  the  testamentary 
trustee,  given  as  prescribed  "  in  the  Code,  or  by  the  legal  repre- 

12  Matter  of  Irvin,  68  App.  Div.  v.  Mills,  115  N.  Y.  80;  Wood  v. 
158;  74  N.  Y.  Supp.  443;  Putnam  v.  Young,  141  N.  Y.  11;  Ludington  v. 
Lincoln  Safe  Dep.  Co.,  191  N.  Y.  166;  Thompson,  153  N.  Y.  499;  Brown  v. 
Matter  of  Anderson,  122  App.  Div.  Brown,  S3  Hun,  160;  Supervisors,  etc. 
453;  Matter  of  Williams,  57  Misc.  537 ;  v.  Thompson,  50  Hun,  1. 

Matter    of    Meyer,    98    App.    Div.    7;  i*  Co.   Civ.   Proc,    §    2727;    consoli- 

90  N.  Y.  Supp.   185 ;  afif'd,  181  N.  Y.  dating  former  §  2726.     For  the  diflter- 

553;  Matter  of  Asheim,  111  App.  Div.  ence  between  an  intermediate  aecount- 

170 ;   97  N.  Y.   Supp.   607 ;   aff'd,   185  ing  and  a  judicial  settlement,  see  Mat- 

N.   Y.    609.      That   a   trustee   mingled  ter   of   Fithian,   1    Connoly,   187;    and 

the  trust  funds  with  her  own  in  pur-  §   913^  ante. 

chase  of  property,  and  took  title  in  her  15  Matter    of    Jones,    1    Redf.    263  ; 

own    name,    does    not    justify    a    pre-  Clark  v.  Scovill,  191  N.  Y.  8;  Matter 

sumption  that  she  thereby  intended  to  of  Blum,  83  App.  Div.  161;  Matter  of 

repudiate   the   trust  so   as  to   set  the  Barrett,  132  App.  Div.  134.    A  person 

Statute  of  Limitations  running.   (Hut-  interested,  who   was  not  cited  on  an 

ton  V.   Smith,   74  App.  Div.   284;    77  accounting,   is   entitled   to   proceed   de 

N.  Y.  Supp.  523;  aff'd,  175  N.  Y.  375.)  novo,  and  should  not  be  limited  to  a 

13  Decouche  v.  Savetier,  3  Johns.  Ch.  motion  to  open  the  decree.     (Matter  of 
190;    Kane    v.    Bloodgood,    7    id.    90;  Killan,  172  N.  Y.  547.)     See  Matter  of 
Lammer  v.  Stoddard,  103  N.  Y.  672;  Hasselbrook,  128  App.  Div.  874. 
Price  V.  Mulford,  107  N.  Y.  303;  Mills 
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sentative  of  such  a  surety.^*  It  is  not  necessary  that  there  should 
be  a  party  entitled  to  present  payment;  the  account  may  be  re- 
quired in  order  to  disclose  the  state  of  the  fund,  its  amount,  and 
the  securities  in  which  it  is  invested."  Thus,  a  remainderman  is 
"  a  person  interested  in  the  estate,"  under  the  statute,  and  may 
demand  an  accounting  without  waiting  the  termination  of  the 
prior  estate. -^^  It  is  not  necessary  that  the  petitioner's  legacy 
should  be  due  and  presently  payable.  One  who  is  entitled  to  a 
legacy  upon  the  death  of  another  person  has  such  an  interest  as 
entitles  him  to  demand  an  accoimting  by  the  executor.-'®  Where 
the  beneficiary  is  deceased,  the  right  to  demand  an  accounting 
passes  to  his  representatives  for  the  benefit  of  his  estate;  hence 
his  widow  and  sole  legatee  has  no  right  to  institute  the  proceeding 
in  her  individual  capacity.^" 

§  935.  Settlement  at  Instance  of  co-executors,  etc It  is  well 

settled,  that  one  executor  or  administrator  may  institute  a  pro- 
ceeding to  compel  his  co-executor  or  co-administrator  to  account 
for  that  part  of  the  estate  in  his  hands  f^  and  especially  is  this  so, 
where  the  executors  are  also  trustees  under  the  will,  entitled  as 
such  to  the  residue  of  the  estate.^^     In  like  manner,  one  of  two 

16  Co.  Civ.  Proc,  §  2808.  See  s.  c,  90  N.  Y.  515,  and  Edwards 

17  Bogart    V.    Van    Velsor,    4    Edw.    v.  Edwards,   1  Dera.  132. 

718;   Valentine  v.  Valentine,   2  Barb.        20  Bushe  v.  Wright,   118  App.  Div. 

Ch.   430;  Matter  of  Lawrence,   16  St.  320;  103  N.  Y.  Supp.  410.    See  Woodin 

Rep.  971;   15  Civ.  Proc.  Eep.  54.  v.    Bagley,    13   Wend.   453;    Squire  v. 

18  Campbell  v.  Purdy,  5  Redf.  434;  Bugbee,  65  App.  Div.  429;  Mount  v. 
Earle  v.  Earle,  73  App.  Div.  300;  76  Mount,  68  App.  Div.  144;  see  Matter 
N.  Y.  Supp.  851;  aff'd,  173  N.  Y.  480.  of  Slcinner,  81  App.  Div.  449;  80  N.  Y. 
See  Matter  of  Watts,  68  App.  Div.  Supp.  1067;  aff'd,  180  N.  Y.  515. 
357;  74  N.  Y.  Supp.  75.  Otherwise,  2i  Woodruff  v.  Woodruff,  17  Abb. 
prior  to  the  Code.  (O'Connor  v.  Gar-  Pr.  165;  Matter  of  Rumsey,  45  St. 
rigan,  17  Weelc.  Dig.  302.)  This  right  Rep.  453;  18  N.  Y.  Supp.  402;  Matter 
of  the  remainderman  exists,  even  of  Hodgman,  31  St.  Rep.  479;  10  N. 
thougli  the  life  tenant  was  given  a  Y.  Supp.  491.  See  Matter  of  Archer, 
power     of     disposition.       (Matter     of  23  N.  Y.  Supp.  1041. 

Skinner,  81  App.  Div.  449;   80  N.  Y.        22  Buchan  v.  Rintoul,  70  N.  Y.   1 ; 

Supp.  1067;  aff'd,  180  N.  Y.  515;  Mat-  Wood  v.   Brown,  34  id.  337;    Burt  v. 

ter   of   Hunt,   84   App.   Div.    159;    82  Burt,  41  id.  46;  Mead  v.  Willoughby, 

N.    Y.    Supp.    538;    aff'd,    179    N.    Y.  4  Dem.  364.     And  a  surviving  exeeu- 

570.)  tor  may  sue,   for   an  accounting,   the 

19  flatter  of  Wood,  5  Dem.  345.  executor  of  his  co-executor  (who  had 
Where  a  fund  is  to  be  paid  to  legatees  exclusive  control  of  the  estate),  alleg- 
when  they  attain  their  majority,  such  ing  defendant's  mismanagement  of  the 
legatees  may,  upon  reaching  that  deceased  co-executor's  estate.  (Price 
period,  compel  the  executors  to  ac-  v.  Brown,  60  How.  Pr.  511.)  A  re- 
count before  the  surrogate,  although  moved  executor  may  be  cited  by  his 
the  executors  may  have  had  their  successor  to  account.  (Harrison  v. 
accounts  finally  settled  during  the  Clark,  87  N.  Y.  572;  Matter  of  Seitz, 
minority  of  the  legatees.  (Hood  v.  16  Misc.  522;  40  N.  Y.  Supp.  206.) 
Hood,    1    Dem.   392;    27    Hun,    579.)  See  ante,  §  923a. 
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executors  may  compel  his  co-executor  to  account  as  executor  of 
another  estate  which  the  two  executors  are  entitled  to  receive  under 
the  will  of  their  testator.  It  is  true  that,  in  common-law  courts, 
one  co-executor  or  administrator  cannot  sue  his  colleague  for  a 
debt  due  from  the  latter  to  the  decedent;  but  a  court  of  equity 
can  settle  the  question  arising  in  such  cases,  and  make  such  dis- 
position of  the  fund  as  justice  and  equity  require.  And  there 
is  no  reason  why  that  cannot  be  done  in  this  proceeding  before  the 
surrogate,  as  well  as  by  a  suit  in  equity.  In  such  a  case,  the 
surrogate,  upon  a  final  settlement  of  the  account  of  the  executor 
who  is  thus  required  to  render  his  account,  may  declare  and  de- 
termine the  balance  in  the  executor's  hands  which  belongs  to 
the  estate  of  the  second  testator,  and  direct  him  to  apply  it,  in  the 
due  course  of  his  administration,  as  one  of  the  executors  of  the 
latter  estate.  Then,  whenever  afterward  called  to  account,  as 
one  of  the  executors  of  the  latter  estate,  the  decree  of  the  surrogate 
will  be  the  evidence  of  the  amount  due  from  him  to  such  latter 
estate,  in  his  character  of  executor  of  the  former  estate.^^ 

§  936.  Who  is  "  a  person  interested." — "  The  expression,  '  per- 
son interested,'  where  it  is  used  in  connection  with  an  estate  or  a 
fund,  includes  every  person  entitled,  either  absolutely  or  con- 
tingently, to  share  in  the  estate  or  the  proceeds  thereof,  or  in  the 
fund,  as  husband  and  wife,  legatee,  next  of  kin,  heir,  devisee,  as- 
signee, grantee,  or  otherwise,  except  as  a  creditor."  ^*     The  repre- 


ss Smith  V.  Lawrence,  11  Paige,  206.  The  objection  that  he  might  not  have 

So,  too,  where  the  executor  had  been  tlie  jurisdiction  of   a  court  of  equity 

a   co-partner  with   the   decedent  in   a  to  settle  the  partnership  account,  and 

mercantile   firm,   and  his  co-executrix  wind    up    the    affairs    of    the    concern 

petitioned  that  he  be  required  to  ac-  upon  the  executor's  application  for  a 

count,    and    accordingly    he    filed    an  final   settlement   of   the   account,  does 

account,  stating  what  interest  of  the  not  affect  his  power  to  require  an  ac- 

decedent  was  in  the  partnership,  and  count  to  be  rendered  in  such  a  case, 

tluit  it  was  unliquidated, —  Held,  that  See   Matter  of   Rumsey,   45    St.   Rep. 

the    surrogate    had    power   to   require  453 ;    18  N.  Y.  Supp.  402 ;   Matter  of 

him  to   proceed  with   the   accounting,  Hodgman,  31  St.  Rep.  479;    10  N.  Y. 

and  produce  the  papers  and  books  of  Supp.  491. 

account  of  the  late  firm,  and  to  sub-  24  Co.  Civ.  Proc,  §  2514,  subd.  11. 
mit  to  such  examination  as  might  be  See  cases  cited  ante,  §  98.  The  fact 
jsecessary  to  disclose  the  accounts  of  that  the  applicant  has  no  interest  in 
the  di'cedent  with  the  partnership,  the  estate,  though  it  may  be  a  suffi- 
The  co-partner  and  co-executor  in  such  cient  defense  to  the  proceeding  before 
cafe  may  be  required  by  the  surrogate  the  surrogate,  is  not  ground  for  grant- 
to  difjclose  the  state  of  the  assets  by  ing  an  injunction  in  a  court  of  equity, 
rendering  an  account.  (Woodruff  v.  to  stay  the  proeeedings  before  the  sur- 
Woodruff,  17  Abb.  Pr.  165;  followed  rogate.  (Becker  v.  Hager,  8  How.  Pr. 
in  Matter  of  Stouvenel,  1  Tuck.  241.)  68.) 
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sentative's  interest  in  the  estate,  to  the  extent  of  the  statutory 
commissions  he  may  become  entitled  to  receive,  does  not  make  him 
a  person  interested  within  the  meaning  of  the  statute  so  as  to 
entitle  a  receiver  of  his  property  to  compel  him  to  account,  for  the 
purpose  of  ascertaining  the  commission  earned,  and  reaching  the 
same  or  any  surplus  thereof.^'  Creditors  are  entitled  to  insti- 
tute the  proceeding,  and  to  be  made  parties  to  a  voluntary  ac- 
counting;^'^ but  the  creditor  must  be  a  creditor  of  the  decedent. 
Hence  one  claiming  to  be  a  creditor  upon  a  contract  made  with  the 
executor  has  no  standing.^'' 

§  937.  Legatees  and  distributees —  Legatees  and  distributees  are 
given  a  remedy  (besides  that  of  an  action)  by  a  special  proceeding 
for  the  payment  of  their  legacy  or  distributive  share  f^  and  they 
may  include,  in  one  proceeding,  an  application  for  the  payment 
of  the  legacy  or  share,  and  for  the  settlement  of  the  represen- 
tative's account.^®  Such  a  legatee  or  distributee  may  make  the 
application,  notwithstanding  he  has  assigned  his  interest,  or  ex- 
ecuted a  release  to  the  representative,  on  an  allegation  that  the 
assignment  or  release  was  void.^"  A  legatee  of  the  residuary  estate 
is  a  party  in  interest.^^    All  persons  who  are  entitled  to  share  in 


25  Worrall  v.  Drigga,  1  Redf.  449.  attorneys  for  a,  plaintiff  who  had  re- 
But  when  the  husband  of  decedent  is  covered  a  judgment  against  an  admin- 
administrator  of  her  estate,  a  receiver  istrator,  have,  by  reason  of  their  lien 
appointed  in  supplementary  proceed-  upon  such  judgment,  a  right  to  insti- 
ings,  instituted  upon  a  judgment  tute  a  proceeding  to  compel  a,  judicial 
against  the  husband,  is  entitled  to  be  settlement  of  the  administrator's  ac- 
cited  upon  the  administrator's  ac-  count.  See  Matter  of  Shafer,  35  Misc. 
counting,  and  is  the  assignee  of  the  371;  71  N.  Y.  Supp.  1033.  See  ante. 
administrator's  share  of  his  wife's  es-  §  552. 

tate.     (Matter  of  Gilligan,  1  Connoly,  28  See  ante,  §  781. 

137;  18  St.  Rep.  812.)     See  Matter  of  29 Matter  of  Macaulay,  27  Hun,  577. 

Rainey,  26  N.  Y.  Supp.  892.    (Dompare  Compare  Ashley  v.  Lamb,  50  id.  568. 

Matter  of  Brown,  47  Hun,  360.  30  Matter  of    Jones,   7   L.    Bui.   91 ; 

26  See  §§  96,  97,  ante,  and  §  938,  Reilley  v.  Duily,  4  Dem.  366;  Matter 
post.  See  also  Matter  of  Gall,  182  of  Read,  41  Hun,  95 ;  citing  Riggs  v. 
N.  Y.  270;  Clark  v.  Scovill,  191  N.  Cragg,  89  N.  Y.  490;  Lambert  v. 
Y.  8.  Craft.  98  id.  347;  Fiester  v.  Shepard, 

27  Mead  v.  Willoughby,  4  Dem.  364;  92  id.  254;  Harris  v.  Ely,  25  id.  138; 
Matter  of  Sayles,  57  Misc.  524  (ser-  Clock  v.  Chadeagne,  10  Hun,  97.  The 
vices  rendered  to  executor)  ;  Matter  of  surrogate  has  jurisdiction  to  try  the 
Sharp,  5  Dem.  510  (goods  purchased  question  of  the  validity  of  the  release, 
by  executor,  in  continuation  of  dece-  (lb.)  Attaching  creditors  of  a  dis- 
dent's  business).  See  §  617,  ante.  Mat-  tributee  are  not  proper  parties  to  an 
ter  of  Flint,  15  Misc."  598 ;  38  N.  Y.  accounting  of  an  administrator  and 
Supp.  188  (claim  for  funeral  expenses),  cannot  contest  the  validity  of  an  as- 
See  §  546,  ante.  Compare  Matter  signment  of  the  distributee's  share, 
of  Hickey,  34  Misc.  360;  69  N.  Y.  (Duncan  v.  Guest,  5  Redf.  440.) 
Supp.    844.     But   in    Close   v.    Shute  31  Matter  of  Prout,  52  Hun,  109. 

(4    Dem.    546)     it    was    held,    that 
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the  proceeds  of  the  testator's  real  estate,  sold  by  the  executor  under 
a  power  contained  in  the  will,  are  deemed  legatees  within  the 
statute,  because  the  proceeds  of  a  sale  so  ordered  are  regarded  as 
personal  estate,  being  deemed  in  equity  as  converted  from  realty 
by  the  direction  of  the  will.^^ 

§  938.  Assignees  of  creditor,  legatee,  or  next  of  kin. — As  the  sur- 
rogate has  power,  in  a  proceeding  for  a  judicial  settlement,  to 
direct  distribution  of  the  surplus  to  and  among  creditors,  legatees, 
next  of  kin,  etc.,  or  their  assigns,  it  necessarily  follows  that  an 
accounting  may  be  ordered  at  the  instance  of  such  assigns,  in- 
cluding a  receiver ,^^  or  trustee  in  bankruptcy,^*  of  a  legatee  or  next 
•of  kin;  provided  the  interest  of  the  assignor  was  assignable.^* 

§  939.  Persons  entitled  to  next  eventual  estate Where  the  ex- 
ecutor has,  in  his  capacity  as  such,  received  accumulations  of  in- 
terest, which  arose  upon  a  provision  of  the  will,  void  by  the 


32  Stagg  V.  Jackson,  1  N.  Y.  206.  provides  that  "  no  person  beneficially 

33  Matter  of  Gilligan,  1  Connoly,  interested  in  a  trust  for  the  receipt  of 
137;  18  St.  Rep.  812;  Matter  of  the  rents  and  profits  of  lands  can  as- 
Stevens,  (54  N.  Y.  Supp.  990;  Matter  sign  or  in  any  manner  dispose  of  such 
of  Beyea,  10  Misc.  198;  31  N.  Y.  Supp.  interest;  but  the  rights  and  interest 
200.  But  an  assignee  of  a  legatee  of  of  every  person  for  whose  benefit  a 
a  chattel  cannot  maintain  the  proceed-  trust  for  the  payment  of  a  sum  in 
ing  against  the  executrix,  who  is  also  gross  is  created  are  assignable."  For 
the  legatee  of  all  the  residue  of  the  the  corresponding  provision  as  to  in- 
personal  estate,  where  it  appears  that  come  of  personal  property,  see  Cons.  L. 
there  are  no  outstanding  debts  due.  1909,  c.  45,  §  15.  See  Lent  v.  Howard, 
In  such  ease  the  remedy  is  an  action  89  N.  Y.  181 ;  Stringer  v.  Barker,  191 
to  recover  the  chattel  under  section  N.  Y.  157 ;  Tolles  v.  Wood,  16  Abb. 
1819.  (Matter  of  Egan,  89  App.  Div.  N.  C.  19;  First  Nat.  Bank,  etc.  v. 
565;  85  N.  Y.  Supp.  663.)  A  covenant  Mortimer,  28  Misc.  686;  Matter  of 
by  a  person  interested,  to  pay  attor-  Tompkins,  id.  351.  In  Matter  of 
neys  a  certain  share  of  moneys  to  be  Eisner  {N.  Y.  Law  J.,  Apr.  22,  1891), 
recovered  from  the  estate,  in  return  the  surrogate  said :  "  The  assignment 
for  their  services,  is  not  an  assign-  made  to  the  petitioner  is,  if  valid, 
ment,  and  gives  the  attorneys  no  right  operative  only  as  to  such  interest  as 
to  compel  an  accounting  by  the  rep-  the  assignor  has  in  the  estate  other 
resentative.  (Matter  of  Shafer,  35  than  his  beneficial  interest  in  the 
Misc.  371;  71  N.  Y.  Supp.  1033.)  A  trust  created  for  his  benefit.  This  is 
receiver  of  a  legatee  sufficiently  alleges  inalienable,  and  the  assignee  could  ac- 
ids authority  by  stating  he  was  ap-  quire  no  interest  in  it.  She  is,  there- 
pointed  receiver  in  a  proceeding  speci-  fore,  not  entitled  to  any  accounting 
fied,  without  reciting  each  step  in  the  respecting  it.  The  principal  of  the 
proceeding.  (Matter  of  O'Connor,  47  trust  estate  in  which  the  assignor 
St.  Rep.  415;  19  N.  Y.  Supp.  971.)  would  be  entitled  to  share  in  case  he 
If  a  valid  appointment  is  denied,  how-  survive  the  expiration  of  the  trust  is 
ever,  the  petitioner  must  prove  it.  held  by  the  respondents  as  trustees, 
(lb.)  See  Matter  of  Sistare,  2  Con-  and  they  have  not  been  cited  to  ac- 
noly,  545.  count   as   such.     They   are,   therefore, 

34  Matter  of  Wood,  34  Misc.  209.  not   called    upon   to    account    in    this 
s.'i  Cons.  L.   1909,  e.   52,   §   103    (L.  proceeding  for  such   principal." 

1896,  e.  547,  §  83;   1  R.  S.  730,  §  63), 
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statute  against  perpetuities,  and  the  accumulations,  therefore,, 
presumptively  belong  to  the  parties  entitled  to  the  next  eventual 
estate,  such  parties  may  compel  an  accounting  before  the  surro- 
gate. The  jurisdiction  of  the  surrogate  extends  to  the  accounting 
in  respect  to  such  a  fund,  for  the  principal  is  under  the  control  of 
the  executor  as  such,  and  the  authority  to  receive  the  interest  or 
income  may  be  deemed  valid,  although  the  direction  for  an  accu- 
mulation be  void.^® 

SUBDIVISION  4. 

THE  PETITION,   CITATION,  AND  ANSWER. 

§  940.  Petition  for  voluntary  judicial  settlement Where   an 

acting  executor  or  administrator  makes  the  application,  as  to  his 
own  account,  in  a  case  other  than  where  he  desires  a  revocation 
of  his  letters  and  a  discharge  from  the  trust,  it  must  be  by  "a 
written  petition,  duly  verified,  praying  that  his  account  may  be 
judicially  settled ;  and  that  the  sureties  in  his  official  bond,^^  or  the 
legal  representatives  of  such  surety  and  all  creditors,  or  persons 
claiming  to  be  creditors,  of  the  decedent,  except  such,  as  by  vouch- 
ers annexed  to  the  account  filed,  appear  to  have  been  paid,^*  and 
the  decedent's  husband  or  wife,  next  of  kin,  and  legatees,  if  any : 
or,  if  either  of  those  persons  has  died,  his  executor  or  adminis- 
trator, if  any,  may  be  cited  to  attend  the  settlement.^*  If  one  of 
two  or  more  co-executors  or  co-administrators  presents  a  petition 
for  a  judicial  settlement  of  his  separate  account,  it  must  pray  that 
his  co-executors  or  co-administrators  may  also  be  cited."  *"  The 
pendency  of  a  compulsory  proceeding  against  the  representative 
does  not  preclude  him  from  presenting  such  petition.*^ 

§  941.  Time  of  filing  petition — According  to  the  statute,  the 
petition  may  be  filed  at  any  time  after  the  expiration  of  one  year 

ssRobison  v.  Robison,  5  Lans.   165.  cree.     (Cookmanv.  Stoddard,  132  App. 

37  Where  the  sureties  on  the  bond  of  Div.  485.) 

the     representative     have     been     dis-  38  It  is  better  practice,  however,  to 

charged  and  a  new  bond  given,  they,  cite  all  creditors,  whether  paid  or  not. 

nevertheless,   are  necessary  parties  to  (Matter  of  De  Forest,  86  Hun,  300; 

the   accounting.      (Matter   of   Sill,   41  33  N.  Y.  Supp.  216.)      See  Matter  of 

Misc.  270;  84  N.  Y.  Supp.  213.)     The  Eainforth,  37   Misc.   660. 

requirement  that  the  sureties  be  cited  39  The  accounting  is  void  as  to  those 

applies  only  to  voluntary  accountings,  necessary    parties   who    are   not   cited 

(Matter  of  Storm,  84  App.  Div.  552;  or    who    do    not    voluntarily    appear. 

82  N.  Y.  Supp.  731.)     If  they  are  not  (Matter   of   Killan,    172    N.    Y.   547.) 

cited,  even  though  the  bond  was  exe-  *o  Co.    Civ.   Proc,    §   2728 ;    consoli- 

cuted  prior  to  tlie  amendment  of  the  dating  former  §  2729. 

section  in  1893,  or  do  not  voluntarily  *l  Co.   Civ.  Proc,  §   2727. 
appear,  they  are  not  bound  by  the  de- 
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since  letters  were  issued  to  the  petitioner,  or  where  notice  to  cred- 
itors has  been  duly  published.*^  It  is  to  be  observed  that  the  stat- 
ute in  terms  permits  the  filing  of  an  account  where  notice  to  cred- 
itors has  been  published,  and  this  may  be,  and  often  is,  within  one 
year  from  the  grant  of  letters.  But  so  far  as  executors  are  con- 
cerned, the  amendment  seems  to  have  overlooked  other  sections  of 
the  Code  which  require,  or  at  least  contemplate,  that  testate  estates 
shall  remain  within  the  jurisdiction  of  the  surrogate  for  one  year. 
Hence,  it  was  held  that  the  second  subdivision  of  the  section  ap- 
plies only  to  administrators  and  that  executors  are  not  entitled  to 
a  judicial  settlement  of  their  accounts  until  after  the  lapse  of  one 
year.**  In  1906,  however,  the  legislature,  by  an  amendment  to 
section  2743,  explained  in  effect  that  the  second  subdivision  refers 
to  ivJiole  or  partial  intestacy,  and  that,  therefore,  while  executors 
may  present  their  accounts  under  its  provisions  no  legacies  can  be 
paid  until  after  the  expiration  of  one  year  from  the  grant  of 
letters. 

§  942.  Petition  for  leave  to  account  on  resignation. —  Where  the 
applicant's  letters  have  been  revoked,  his  petition  must  also  be  in 
writing  and  duly  verified,  and  must  pray  "  that  his  account  be 
judicially  settled,  and  that  his  successor,  if  a  successor  has  been 
appointed,  and  the  other  persons  "  above  specified,  be  cited  to  at- 
tend the  settlement.  Upon  the  presentation  of  the  petition,  in 
either  of  such  cases,  the  surrogate  must  issue  a  citation  accord- 
ingly.** And  where  an  executor  or  administrator  desires  to  pro- 
cure a  revocation  of  his  letters  and  a  discharge  from  his  trust,  he 
may  apply  to  the  Surrogate's  Court  by  "  a  written  petition,  duly 
verified,  praying  that  his  account  may  be  judicially  settled ;  that 
a  decree  may  thereupon  be  made,  revoking  his  letters,  and  dis- 
charging him  accordingly ;  and  that  the  same  persons  may  be  cited 
to  show  cause  why  siich  a  decree  should  not  be  made,  who  must 
be  cited  upon  a  petition  for  a  judicial  settlement  of  his  account. 
*  *  *  'pijg  petition  must  set  forth  the  facts  upon  which  the 
application  is  founded ;  and  it  must,  in  all  other  respects,  conform 
to  a  petition,  praying  for  a  judicial  settlement  of  the  account  of 
an  executor  or  administrator."  *^ 


42  This  provision  was  first  contained  ner,  30  Misc.  31 ;  62  N.  Y.  Supp. 
in  L.  1893,  u.  252,  but  that  act  was  1003 ;  Matter  of  Lawson,  36  Misc.  96 ; 
superseded  by  L.  1893,  c.  686,  which  72  N.  Y.  Supp.  645.  Compare  Co.  Civ. 
adopted  the  original  section.  The  sub-  Proc,  §  2743,  as  amended  1898. 
stance  of  the  former  act  was,  however,  «  Co.  Civ.  Proc,  §  2728 ;  consoli- 
embodied  in  L.  1894,  c.  421.  dating  former  §  2732. 

43  Matter  of  Lansing,  37  Misc.  177;  45  Co.    Civ.     Proc,     §     2689.         See 
74  N.  Y.  Supp.  945;  Matter  of  Bron-  §§  442,  443,  ante. 
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§  943.  Petition  by  testamentary  trustee. —  Where  the  testamen- 
tary trustee,  himself,  makes  the  application,  in  a  case  other  than 
that  of  his  intended  resignation,  it  must  be  by  "  a  petition,  duly 
verified,  setting  forth  the  facts,  and  praying  that  his  account  may 
be  judicially  settled;  and  that  all  the  persons  who  are  entitled, 
absolutely  or  contingently,  by  the  terms  of  the  will,  or  by  opera- 
tion of  law,  to  share  in  the  fund,  or  in  the  proceeds  of  property 
held  by  the  petitioner,  as  a  part  of  his  trust,  may  be  cited  to  attend 
the  settlement.  Thereupon  the  surrogate  must  issue  a  citation 
accordingly."  *® 

§  944.  Petition  for  compulsory  accounting — ^An  application  by 
a  creditor  or  other  person  above  mentioned,*^  to  compel  the  settle- 
ment of  an  executor's  or  administrator's  account,  must  be  made 
by  a  petition  praying  for  the  judicial  settlement  of  the  account, 
and  that  the  executor  or  administrator  be  cited  to  show  cause  why 
he  should  not  render  and  settle  the  same.*^  Upon  the  presentation 
of  such  a  petition,  a  citation  must  be  issued  accordingly;  except 
that,  where  the  ground  of  the  application  is  that  one  year  has  ex- 
pired since  the  issue  of  letters,  if  the  petition  is  presented  within 
eighteen  months  after  letters  were  issued  to  the  executor  or  ad- 
ministrator, the  surrogate  may  entertain  or  decline  to  entertain 
it,  in  his  discretion.**  The  petition  should  be  confined  to  the 
purpose  of  an  accounting.  It  is  improper,  for  instance,  to  com- 
bine in  one  petition  a  prayer  (1)  to  vacate  a  decree  settling  the 
executor's  account;  (2)  to  revoke  the  executor's  letters;  (3)  to 
compel  him  to  make  a  discovery,  and  (4)  to  compel  him  to  ac- 
count. These  remedies,  being  regulated  by  distinct  provisions 
of  the  Code,  should  be  separately  pursued.^" 

§  945.  Petition  and  citation  against  testamentary  trustee. — An 

application  by  a  beneficiary,  or  other  person  above  mentioned,®^ 
to  compel  the  settlement  of  a  testamentary  trustee's  account,  must 


46  Co.    Civ.    Proc,    §§    2810,    2814.  brook,  128  App.  Div.  874.     Where  an 

For  proceedings  on  a  petition  for  leave  estate   has   been   distributed,   the   dis- 

to  resign,  see  §  451,  ante.  tributees  should  be  made  parties  to  a 

4T  See  §  933,  ante.  proceeding  by   a   creditor   for    an   ac- 

*8  A  legatee  under  a  will  may  com-  counting  and   payment  of   his   claim, 

pel  the  executor  to  account  but  there  (Matter  of  Gall,  182  N.  Y.  270.) 

can    be   no    distribution   of    the    fund  48  Co.   Civ.   Proc,    §   2727 ;    consoli- 

until  all  the  parties  in  interest  have  dating  former  §  2726. 

been  cited  and  given  an  opportunity  BO  Hood  v.  Hood,   1  Dem.  392.     See 

to  be   heard.      (Matter  of   Rainforth,  §  88,  ante. 

37  Misc.  660.)     See  Matter  of  Hassel-  Bi  See  §  933,  ante. 
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be  made  by  a  petition  praying  for  the  judicial  settlement  of  the 
account,  and  that  the  testamentary  trustee  may  be  cited  to  show 
cause  why  he  should  not  render  and  settle  the  same.  "  Upon  the 
presentation  of  the  petition,  the  surrogate  must  issue  a  citation 
accordingly,  unless  the  account  of  the  testamentary  trustee  has 
been  judicially  settled,  within  a  year  before  the  petition  is  pre- 
sented ;  in  which  case,  the  surrogate  may,  in  his  discretion,  enter- 
tain, or  decline  to  entertain,  the  petition."  ^^ 

§  946.  Eequis'ites  and  object  of  petition —  The  petition  should 
propound  the  substance  of  the  petitioner's  claim,  and  the  nature 
and  grounds  thereof,  thus  enabling  the  executor  or  administrator 
to  object  that  the  allegations  are  insufficient  and  show  no  grounds 
for  proceeding  against  him,  or  take  issue  on  the  allegation,  or  put 
in  a  counter-allegation  in  the  nature  of  a  plea  in  abatement  or 
bar.®^  Under  the  former  statute,  wherein  the  present  clear  dis- 
tinction between  an  intermediate  accounting,  and  the  judicial  set- 
tlement of  an  account,  did  not  exist,  it  was  held  that  a  petition 
which  sought  anything  more  than  the  rendering  of  an  account 
ought,  properly,  to  specify  the  object,  so  as  to  include  the  settle- 
ment and  adjustment  of  the  account,  and  the  payment  of  the  debt, 
legacy,  or  distributive  share  which  was  sought  for.^*  And  al- 
though a  prayer  for  general  relief  might  be  sufficient  for  this  pur- 
pose,^^  yet  it  was  held  that  where  no  relief,  either  general  or  spe- 
cific, was  asked,  except  the  rendering  of  an  account,  the  jurisdic- 
tion of  the  surrogate  was  exhausted  when  that  prayer  had  been 
fully  complied  with  f^  the  prayer  for  relief  being  regarded  as  de- 
termining the  character  of  the  proceeding.^^ 

§  947.  Allegation  of  interest — ^  The  Code  contains  an  express 
provision  relating  to  the  sufficiency  of  an  allegation  of  interest  on 
the  part  of  "  a  person  interested,"  but  the  like  subject,  in  respect 
to  a  creditor,  is  left  under  the  rule  established  by  the  decisions. 
Where  a  provision  of  the  eighteenth  chapter  of  the  Code  "  pre- 
scribes that  a  person  interested  may  object  to  an  appointment,  or 
may  apply  for  an  inventory,  an  account,  or  increased  security, 
an  allegation  of  his  interest,  duly  verified,  suffices,  although  his 

52  Co.  Civ.  Proe.,  §  2808.  seWestervelt      v.      Oregg,      supra; 

53  Foster  v.  Wilbur,    1   Paige,  537 ;  Smith  v.  Van  Kuren,  2  Barb.  Ch.  473. 
Gratacap  v.  Phyfe,  1  Barb.  Ch.  485.  5T  Clark  v.   Ford,    1   Abb.   Ct.   App. 

54  Westervelt  v.  Gregg,   1  Barb.  Ch.  Dec.  359.     And  see  Tucker  v.  McDer- 
469.  mott,  2  Eedf.  314. 

55  Wood  V.  Brown,  34  N.  Y.  337. 

55 
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interest  is  disputed;  unless  he  has  been  excluded  ty  a  judgment, 
decree,  or  other  final  determination,  and  no  appeal  therefrom  is 
pending."  ''*  It  has  been  the  settled  practice  to  order  an  account, 
where  only  the  rendering  of  an  account  is  required,  notwithstand- 
ing the  interest  of  the  party  applying  be  denied,  provided  the  alle- 
gation of  interest  is  positive;  that  is,  if  facts  are  stated  on  oath 
sufficient,  in  the  first  instance,  if  uncontroverted,  to  show  a  legal 
interest.^^  But  where,  though  an  interest  is  alleged,  the  papers 
show  on  their  face  that  the  petitioner  has  no  interest,  the  surro- 
gate is  not  bound  to  entertain  the  application.*"  Thus,  where,  in 
opposition  to  a  petition  for  an  accounting  and  payment,  the  repre- 
sentative set  up  that  the  petitioner  had  sold  and  assigned  his 
claim  to  a  third  person  named,  who  was  not  a  party  to  the  pro- 
ceeding, the  surrogate  held  that,  as  he  could  not  determine  the 
right  of  the  assignee,  because  he  could  not  be  made  a  party,  unless 
cited  by  the  administrator  on  an  application  for  a  final  settlement 
of  the  account,  the  proper  course  was  to  order  the  accounts  to  be 
rendered,  as  the  applicant  was,  upon  his  own  petition,  prima  facie 
entitled  to  the  account,  and  might  need  the  rendering  of  the  ac- 
count, to  ascertain  whether  there  had  been  a  fair  settlement,  and 
whether  there  was  good  ground  for  an  attempt  to  set  aside  the 
alleged  assignment.®^ 

§  948.  Eepresentative's  answer  to  petition By  way  of  answer 

to  a  petition  and  citation  for  a  compulsory  accounting,  the  repre- 
sentative may  interpose  a  plea  to  the  jurisdiction,®^  or  in  abate- 
ment, or  in  bar,  on  the  sufficiency  of  which  the  petitioner  is  en- 
titled to  be  heard  —  that  is,  he  may  reply,  by  way  of  demurrer 
to  the  sufficiency  of  the  answer,  or  he  may  set  up  new  matter  avoid- 
ing the  answer.  It  is  no  sufficient  answer  by  one  of  several  ex- 
ecutors to  say  that  the  others  have  not  been  served  with  the  order 
to  account ;  those  served  can  account  for  what  they  have  received. 


BSCo.  Civ.  Proc,  §   2514,  gubd.   11.  98  App.  Div.  7;  00  N.  Y.  Supp.  185; 

In  Wever  v.  Marvin    {14  Barb.  376),  aflf'd,  181  N.  Y.  553.) 
a  petition  stating  that  the  petitioner        59  Burwell   v.    Shaw,   2   Bradf.   322, 

"■vsas  a  creditor  of  tlie  deceased,  and,  and  cases  ante,  §§  98,  99,  and  936. 
as   such,   has   claims   against   the   es-        60  Matter    of    De    Pierris,    79    Hun, 

tate  "  was  held  sufHcient.  279 ;  29  N.  Y.  Supp.  360. 

"So,  too,  where  tlie  petitioners  allege       61  Bonfanti    v.    Deguerre,    3    Bradf. 

that  they  are  children  of  the  testator,  429. 

although   such   petition    does    not    set       62  As  for  instance,  that  a  question 

forth  the  testator's  will  nor  set   out  involving  the  title  to  real  estate  must 

the  particular  interests  of  the  petition-  be   decided    as    a   prerequisite   to   the 

ers  in  and  to  the  property  devised  or  accounting.     (Matter  of  Fogarty,  117 

bequeathed  thereby.     (Matter  of  Meyer,  App.  Div.  583;  102  N.  Y.  Supp.  776.) 
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And  he  cannot  claim  that  by  a  voluntary  settlement  with  legatees, 
made  out  of  court,  he  has  been  discharged  as  executor,  and  now 
holds  the  fund  only  as  a  trustee.*^  But  where  the  validity  and 
binding  force  of  such  a  settlement  is  not  called  in  question  by 
the  petitioner,  and  particular  securities  which  were  turned  over 
to  him  in  payment  of  his  legacy,  in  pursuance  of  such  settlement, 
continue  to  be  held  by  the  executor  as  the  legatee's  agent,  the 
surrogate  has  no  jurisdiction  to  order  the  latter  to  account  as 
executor.^*  The  representative  cannot  successfully  resist  a  cred- 
itor's application,  by  alleging  that  he  had  published  the  regular 
notice  for  claimants  to  present  their  claims,  and  that  after  the 
expiration  of  the  time  for  presentation  he  had  paid  out  to  various 
creditors  the  entire  estate.  There  may  be  no  funds  for  distribu- 
tion, but  the  creditor  cannot  thus  be  deprived  of  his  right  to 
scrutinize  the  representative's  proceedings  upon  a  iinal  ac- 
counting.®^ 

§  949.  Impeaching  petitioner's  interest —  The  question  of  juris- 
diction not  infrequently  arises,  in  these  proceedings,  on  a  plea  that 
the  petitioner  has  released  his  interest  in  the  estate,  as  legatee, 
next  of  kin,  or  otherwise,  to  which  the  petitioner  replies  that  the 
alleged  release  is  void  for  the  reasons  set  forth.  Has  the  Surro- 
gate's Court  jurisdiction  to  try  and  determine  the  validity  of  such 
release  ?  It  is  obvious  that  the  determination  of  this  question 
is  absolutely  essential  to  enable  the  court  to  make  an  order  of  dis- 
tribution, as  to  which  its  jurisdiction  is  very  broad.  The  right 
of  a  particular  person  to  participate  in  such  distribution  is  an  issue 
necessarily  incidental  to  a  determination  as  to  how  the  account 
should  be  made  and  stated,  and  to  whom  the  surplus  should  be 
paid.  Hence,  an  answer  setting  up  such  an  alleged  release  is 
not  a  ground  for  dismissing  the  petition  of  one  of  the  next  of 
kin.  He  has  a  right,  as  such,  to  demand  an  account  for  the  purpose 
of  ascertaining  the  condition  of  the  accounts  at  the  execution  of  the 
release,  alleged  to  be  invalid,  and  the  further  right,  upon  an 
accounting  being  had,  to  try  the  question  of  the  validity  of  the 


63Bonfanti    v.    Deguerre,    3    Bradf.  Hutchinson,  19  Week.  Dig.  268.)      See 

429;    Matter    of    Stouvenel,    1    Tuck.  Adams  v.  Outhouse,  45  N.  Y.  318.    As 

241;  Matter  of  Hood,  104  N.  Y.  103;  to  what  issues  the  surrogate  has  juris- 

Matter  of  Shipman,  53  Hun,  511.    By  diction  to  try,   see  §§  968,  969,  post. 

not  objecting  until   after  such   objec-  64  Woodruff  v.  Young,  31  Hun,  420. 

lions    have    been    filed,    lie    loses    the  66  Matter   of    Gill,    183    N.   Y.    347. 

right  to  object  on  the  ground  that  he  See  Matter  of  Blum,  83  App.  Div.  161; 

holds  the  property,  at  the  time,  as  a  82  N.  Y.  Supp.  491. 
trustee   under   the   will.      (Matter   of 
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release,  as  a  necessary  incident  to  his  right  to  a  distributive  share."* 
So,  an  answer  which,  by  not  denying,  admits  the  validity  and 
legality  of  the  petitioner's  claim  to  interest  on  the  trust  fund,  but 
sets  up  aiErmatively  that  petitioner  has  assigned  his  interest, 
which  averment  the  petitioner  denies,  does  not  show  that  the  claim 
is  of  doubtful  validity  so  as  to  deprive  the  surrogate  of  jurisdic- 
tion to  order  an  account  filed.®^  The  fact  that  a  creditor's  claim 
is  disputed  is  no  ground  for  denying  his  application  for  a  com- 
pulsory accounting.**  One  having  an  apparent  interest  in  an 
estate  may  maintain  the  proceeding,  notwithstanding  he  has  exe- 
cuted a  release  of  his  interest  in  the  estate,  where  there  is  a  sworn 
allegation  that  such  release  is  invalid.*®  It  is  not  necessary  that 
the  petitioner's  interest  be  established  by  full  proof ;  if  the  petition 
is  properly  ^'erified,  the  surrogate  may,  and  ordinarily  will,  re- 
quire the  account,  without  trying  the  issue  of  interest,  as  between 
the  representative  and  the  petitioner.™ 

The  provision  of  the  Code  requiring  a  dismissal  of  the  petition 
for  the  payment  of  a  legacy  or  distributive  share,  upon  the  filing 
of  a  verified  answer,  raising  a  doubt  as  to  the  validity  of  peti- 
tioner's claim,  applies  exclusively  to  proceedings  taken  under  that 
section,  and  has  no  application  to  a  proceeding  for  a  compulsory 
accounting.'^-' 

§  950.  Defense  of  prior  accounting — Any  plea  in  abatement  or 
in  bar,  which  would  be  held  good  in  an  action,  may  be  interposed 
by  the  representative  to  the  petition  and  citation  in  this  proceed- 
ing.    Thus,  it  is  a  good  answer  that  a  prior  final  accounting  has 

68  Matter   of  Read,  41   Hun,   95;    2  as  Matter  of  Duffy,   3  How.  Pr.    (N. 

St.   Itep.   339;   followed  in  Matter  of  S.)  240;  Fraenzinck  v.  Miller,  1  Dem. 

Dunkel,  5  Dem.  188.     Compare  Matter  136;    Harris   v.   Ely,   25   N.    Y.    138; 

of  Pruyn,  141  N.  Y.  544;  57  St.  Rep.  Riebcn  v.   Hicks,   4   Bradf.    136.     See 

824.      See   Duane    v.    Paige,    82   Hun,  §   937,  ante. 
139 :  31  N.  Y.  Supp.  310.  70  Thomson  v.  Tliomson,  1  Bradf.  24. 

67  Matter  of  McCarter,  94  N.  Y.  558.  See   Matter   of    Kipp,    17    Misc.    491; 

68  Matter  of  Cowdrey,  5  Dem.  453;  41  N.  Y.  Supp.  259;  aff'd,  5  App.  Div. 
Schmidt  v.  Heusner,   4  id.  275;  over-  625. 

ruling  Matter  of  George,  1  L.  Bui.  87.  71  Wood  v.  Crooke,  5  Redf.  381 ; 
See  Matter  of  Zeuschner,  15  St.  Rep.  Matter  of  Beam,  5  L.  Bui.  48.  The 
744.  An  answer  that  the  executor  account  being  ordered,  the  question 
was  the  residuary  legatee;  that  he  of  the  jurisdiction  of  the  surrogate  to 
was  able  and  willing  to,  pay  all  just  try  and  determine,  upon  the  settle- 
claims  due ;  that  he  had  in  fact  paid  ment  of  the  account,  the  conflicting 
all  claims  except  the  petitioner's  claims  of  the  petitioner  and  of  a 
which  was  in  dispute, —  Held,  not  suf-  third  person,  under  an  assignment  of 
iioient  to  warrant  a  dismissal.  (Mat-  the  petitioner's  interest,  is  another 
ter  of  Callahan,  66  Hun,  118;  49  St.  matter,  to  which  allusion  will  be 
Rep.  425.)  made  hereafter.     See  §  968,  post. 

6»  Reillov  V.  Duffy,  4  Dem.  366 ;  s.  c. 
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been  had,  to  which  the  petitioner  was  a  party,  as  the  decree  on 
the  prior  accounting  presumptively  embraced  all  the  matters  as 
to  which  the  representative  was  liable  to  account.  If  it  did  not, 
or  if  new  facts  existed  rendering  a  further  account  proper,  they 
should  have  been  averred  in  the  petition.^^  The  court  has,  how- 
ever, under  its  general  powers  "  to  direct  and  control  and  settle 
the  accounts  of  executors,"  etc.,  discretionary  power  to  open  the 
account,  and  hear  objections  to  it,  on  the  representative's  appli- 
cation to  be  finally  discharged. '^^  It  is  no  answer  to  a  petition 
for  an  accounting  to  set  up  a  counterclaim,  since  that  cannot  be 
tried  before  a  surrogate,^*  or  that  the  petitioner  has  collateral 
security  belonging  to  the  decedent,  from  the  sale  of  which  he 
had  realized  money  for  which  he  had  not  accounted,  but  which 
was  applicable  to  the  petitioner's  claim.''" 

§  951.  Statute  of  Limitations —  In  addition  to  the  plea  that  the 
proceeding  is  barred,  as  being  commenced  after  the  expiration 
of  seven  years  from  the  grant  of  letters,'^  the  outlawry  of  the 
claim  upon  which  the  petition  is  based  is  a  good  answer  to  it." 

T2  Matter  of  Hood,  90  N.  Y.  512;  73  In  Matter  of  Cornell  (137  N.  Y. 
Hyland  f-.  Baxter,  98  id.  610.  See  600),  an  administrator  petitioned  to 
Ilosen  V.  Ward,  96  App.  Div.  262.  be  discharged  uix)n  filing  receipts 
Compare  Rieben  v.  Hicks,  4  Bradf .  136.  showing  payments  made  pursuant  to 
Such  an  accounting  and  decree  do  not  the  surrogate's  decree  in  proceedings 
bar  a  proceeding  for  the  removal  of  for  a  final  accounting  then  pending, 
the  executor.  (Matter  of  Hood,  98  and  that  objections  then  filed  should 
N.  Y.  363.)  It  is  a  good  answer  to  be  overruled.  The  next  of  kin  ap- 
an  application  to  compel  an  account-  peared,  insisted  upon  said  objections, 
ing  by  a,  surviving  representative  that  and  made  further  objections,  referring 
a  full  settlement  had  been  made  while  to  facts  alleged  which  occurred  since 
the  deceased  representative  was  alive  the  accounting,  showing  bad  faith  on 
and  solvent,  which  settlement  had  the  part  of  the  administrator  on  the 
been,  for  many  years,  acquiesced  in,  accounting.  Held,  it  was  within  the 
and  that  by  a  stipulation  in  writing  discretion  of  the  surrogate  to  deny 
then  made  between  the  parties,  an  or-  the  motion,  permit  the  filing  of  an 
der  was  to  be  entered  approving  the  answer  by  the  next  of  kin,  and  direct 
account,  though  such  order  was  never  a  hearing  thereon  and  that  the  exer- 
entered.  The  fact  that  the  account  else  of  this  discretion  was  not  re- 
was  not  approved  and  passed  by  the  viewable  in  the  Court  of  Appeals, 
surrogate  is  not  material.  ( Brundage  74  Matter  of  O'Connor,  47  St.  Rep. 
V.  Rust,  21  St.  Rep.  900.)  S.  p.,  Mat-  415;  19  N.  Y.  Supp.  971. 
ter  of  Wagner,  52  Hun,  23 ;  Matter  of  75  Matter  of  Lyman,  60  Hun,  82 ; 
O'Brien,  45  id.  284;  Matter  of  Soutter,  37  St.  Rep.  928;  aff'd,  128  N.  Y.  614. 
105  N.  Y.  514;  Matter  of  Jenkins,  132  76  See  §  932,  ante. 
App.  Div.  339.  The  reversal,  on  ap-  77  Matter  of  Van  Voorhees,  55  Misc. 
peal,  of  a,  prior  decree,  judgment  not  185 ;  106  N.  Y.  Supp.  354.  Where, 
having  been  entered,  is  no  answer  to  however,  administrators,  upon  being 
an  application  for  a  final  accounting  cited  to  account,  file  a  voluntary  peti- 
by  an  executor.  (Matter  of  Reeves,  tion  to  have  their  accounts  settled  and 
37  St.  Rep.  959;  14  N.  Y.  Supp.  454;  the  parties  in  interest  cited  to  attend 
aflf'd,  it  seems,  without  opinion,  in  the  same,  and  no  citation  is  issued  in 
128  N.  Y.  612.)  the  latter  proceeding  until  after  an- 
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If  the  bar  of  the  statute  does  not  appear  on  the  face  of  the  papers, 
the  surrogate  will  not  determine  this  issue  upon  the  petition  and 
answer  alone,  as  the  petitioner  has  the  right  to  offer  evidence  to 
avoid  the  defense  of  the  statute.''^  To  be  made  available,  the 
statute  should  be  pleadedJ^  The  plea  of  the  statute  may  be  inter- 
posed at  any  stage  of  the  proceeding,  e.  g.,  by  the  answer  of  the 
accounting  representative  made  to  objections  of  a  creditor  filed 
to  the  account.^"  It  may  be  interposed,  as  well  by  a  legatee  or 
next  of  kin,  as  by  the  representative;  and  (with  the  qualification 
hereafter  explained)  as  well  against  a  claim  presented  by  the 
representative,  in  his  own  favor,  as  against  a  claim  by  a  creditor, 
legatee,  or  distributee.^^  And  the  same  limitation  which  would 
apply  to  the  claim  in  an  action  of  law  is,  by  analogy,  applicable 
to  the  proceedings  in  the  Surrogate's  Court. *^ 

other  petition  has  been  filed  for  a  with  any  sum  of  money.  (Matter  of 
compulsory  accounting  nine  years  Rothschild,  42  Misc.  161.)  See  Mat- 
later,  the  claims  of  creditors,  pre-  ter  of  Irvin,  68  App.  Div.  158. 
sented  to  the  administrators  in  time  T9  See  Matter  of  Nicholls,  23  Abb. 
and  not  disputed,  do  not  become  out-  N.  C.  479 ;  Matter  of  Jordan,  50  App. 
lawed  by  lapse  of  time.  (Matter  of  Div.  244;  63  N.  Y.  Supp.  911;  Matter 
Hannon,  46  Misc.  229.)  of  Rothschild,  42  Misc.  161. 

Upon  the  judicial  settlement  of  the  8"  See  Matter  of  Rothschild,  42  Misc. 

accounts  of  an   executor   in   1882,  no  161;     Clock    v.    Chadeagne,    10    Hun, 

special  guardian  was  appointed  for  an  97.   Where  the  representative  accounts 

infant  legatee  upon  whom  the  citation  more   than   six  years   after   the   issue 

had  been  served  by  publication;   held,  of  letters,  he  cannot  invoke  the  stat- 

that  her  right  to  demand  payment  of  ute  against  objections  to  the  account, 

her    legacy    did    not    begin   until    she  (Matter  of  Lyth,  32  Misc.  608;  62  N. 

had  attained  her  majority;  but  a  pro-  Y.  Supp.  570.)     In  Matter  of  Clayton 

ceeding  instituted  by  her  in  the  Surro-  (1    Connoly,   444;    22   St.   Eep.   886), 

gate's    Court   twenty  years   after   she  the    administrator    filed    a    voluntary 

became  of  age  to  enforce  such  right  is  account   admitting  the  receipt  of  the 

barred  by  the  Statute  of  Limitations,  proceeds   of   a   certain   mortgage,   but 

(Matter  of  Cooper,  51  Misc.  381.)  alleged  that  it  was   done  only  nomi- 

78  Matter   of   Underbill,   1    Connoly,  nally  as    administrator,   for   the   pur- 

541;  9  ]Sr.  Y.  Supp.  455;  aflf'd,  32  St.  pose  of  being  able  to  satisfy  the  mort- 

Rep.    1061.      Where   the   next   of   kin  gage,  to  oblige  the  mortgagor;   alleg- 

alleges  that  the  administrator  was  in-  ing  that  the  mortgage  was  the   indi- 

debted  to  the  intestate  in  a,  fiduciary  vidual  property  of  the  administrator, 

capacity  at  the  time  of  her  death,  a  and    denying   that   the    same   was   an 

referee,  appointed  by  the  surrogate  to  asset    of    the   estate, —  Held,    that    by 

inquire    into    the    necessary    jurisdic-  this   accounting  the  protection  of  the 

tional  facts  and  examine  the  account  Statute  of  Limitations  was  not  waived, 

filed  and  the  objections  filed  to  it  and  8i  Martin    v.    Gage,    9    N.    Y.    398 ; 

determine  all  questions  the  surrogate  Clark  v.  Ford,   1  Abb.  Ct.  App.  Dec. 

could  determine,  should  not  confine  the  359 ;    Warren   v.   Paff ,   4   Bradf .   260 ; 

proof  of  the  next  of  kin  to  matters  Treat  v.  Fortune,    2  id.  116;   Broome 

bearing  on  the  defense  of  the  statute  v.  Van  Hook,  1  Redf.  444. 

first   interposed    on    the    hearing   and  82  Clark   v.   Ford,   1    Abb.   Ct.   App. 

dismiss  the  proceeding  upon  deciding  Dec.  359.     The  statute  begins  to  run 

the  statute  to  be  a  bar,  as  it  is  his  against    legatees,   whose   bequests    are 

duty     to     determine     whether,     upon  made  payable  out  of  the  proceeds  of 

all   the   facts   proved  before   him,  the  real  estate  directed  to  be  sold  by  the 

administrator    is    legally    chargeable  executors,  from  the  time  the  executors 
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§  952.  Denial  of  assets —  It  is  a  good  answer  to  an  application 
to  compel  the  survivor  of  two  executors  or  administrators  to  ac- 
count that  he  never  received  any  of  the  assets,  the  same  having 
been  exclusively  managed  and  controlled  by  the  deceased  co-repre- 
sentative, the  survivor  not  having  been  guilty  of  negligence  or 
bad  faith  f^  although  a  mere  denial  by  the  representative  that  any 
property  has  come  into  his  possession  or  under  his  control,  does  not 
terminate  the  proceeding ;  for  the  applicant  may  still  examine  the 
representative  under  oath.^*  An  answer  denying  the  represen- 
tative's knowledge  or  possession  of  any  assets  of  the  decedent  may 
be  treated  as  if  it  were  an  account  filed,  which  the  petitioner  may 
object  to,  and  falsify  in  the  same  manner.**^ 

§  953.  When  order  to  account  is  discretionary —  If  the  petition 
is  based  on  the  fact  of  the  lapse  of  one  year  since  the  issue  of 
letters,  and  is  presented  "  within  eighteen  months  after  letters 
were  issued,"  in  such  case  "  the  surrogate  may  entertain,  or  de- 
cline to  entertain,  it,  in  his  discretion."  ®*  The  real  question  for 
him  to  consider  is  whether  it  is  for  the  best  interest  of  the  estate, 
and  practicable,  for  the  representative  to  render  his  account.  ^'^ 


■execute  the  power.  (Warren  v.  Paflf, 
4  Bradf.  260.)  To  the  same  effect 
as  to  claims  of  creditors  directed  to 
be  paid  out  of  the  proceeds  of  sale. 
(Matter  of  Prince,  56  Misc.  222.) 
Lands  vested  in  the  deceased  debtor 
are  assets  at  the  time  of  his  death, 
and  as  to  them  the  statute  begins  to 
run  from  the  time  the  compulsory 
remedy,  afforded  by  the  statute  for 
their  sale,  can  be  invoked,  that  is, 
twelve  months  after  the  grant  of 
letters,  or  when  an  account  of  the 
personal  estate  has  been  rendered. 
(Warren  v.  Paff,  supra.)  But  a  de- 
cree against  executors  or  administra- 
tors in  a  court  of  this  State  and  of 
•  general  jurisdiction  cannot  be  ques- 
tioned before  the  surrogate,  in  a  pro- 
ceeding relating  to  the  personal  estate. 
If  the  Statute  of  Limitations  was  a 
good  bar  to  the  claim  in  that  court, 
it  should  have  been  interposed  there. 
A  judgment  establishes  a  valid  debt, 
entitled  to  be  paid  in  due  course  of 
administration,  if  there  are  assets 
wherewith  to  pay  it.  (Leroy  v.  Bay- 
ard, 3  Bradf.  228.)  Where  the  testa- 
tor had  promised  his  creditor  to  make 
payment  by  means  of  a  testamentary 
disposition  in  his  favor,  but  fails  so  to 


do,  the  statute  does  not  begin  to  run 
until  the  death  of  the  testator.  (Mat- 
ter of  Funk,  49  Misc.  199.) 

83Brundage  v.  Rust,  21  St.  Rep. 
900;  s.  c.  as  Matter  of  Rust,  23  Abb. 
N.  C.  78. 

84  Co.  Civ.  Proc,  §  2729 ;  consolidat- 
ing former  §  2735. 

85  Matter  of  Allen,  N.  Y.  Law  J., 
June  30,  1892.  In  Matter  of  Palmer 
(3  Dem.  129),  no  inventory  of  dece- 
dent's property  having  been  made  or 
filed,  and  no  proceedings  having  been 
taken  to  compel  the  return  of  an  in- 
ventory, certain  creditors  cited  the  ex- 
ecutors to  account,  with  a  view  to  the 
payment  of  their  claims;  whereupon 
the  latter  filed  a  duly  verified  account 
showing  that  no  property  of  dece- 
dent's estate  had  come  into  their  hands. 
Held,  that  the  burden  was  cast  upon 
the  creditors  of  proving  that  the  ex- 
ecutors were  chargeable  with  assets. 

86  Co.  Civ.  Proc,  §  2727. 

87  In  Matter  of  Rabb  (N.  Y.  Law 
J.,  Nov.  25,  1891),  the  executor  set  up, 
by  way  of  an  answer  to  a  petition  for 
a  compulsory  accounting,  that  one  M. 
had  an  action  pending  in  the  Supreme 
Court  against  decedent  to  recover 
$10,000,    and    that    there     were    also 
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Such  a  discretionary  order  is  not  subject  to  review  in  the  Court 
of  Appeals  ;^^  and  an  order,  though  not  discretionary,  that  the 
representative  make  and  file  an  account  is  not  appealable  to  that 
court,  it  not  being  a  final  order  vyithin  the  meaning  of  section 
190.^^ 

SUBDIVISION  5. 

FILING  ACCOUNT  AND   OBJECTIONS   THEEETO. 

§  954.  Compulsory  proceeding;  order  to  account. — .If,  on  the  re- 
turn of  a  citation,  issued  against  an  executor  or  administrator,  to 
sbow  cause  why  he  should  not  account,  he  fails  either  to  appear 
or  to  show  good  cause  to  the  contrary,  or  to  present,  in  a  proper 
case, —  i.  e.,  if  a  year  has  elapsed  since  his  letters  were  issued, — 
his  own  petition  for  a  judicial  settlement  of  his  account,  "  an 
order  must  be  made,  directing  him  to  account  within  such  a 
time,  and  in  such  a  manner,  as  the  surrogate  prescribes,  and  to 
attend,  from  time  to  time,  before  the  surrogate,  for  that  pur- 
pose." He  is  "  bound  by  such  an  order,  without  service  thereof;"" 
and  if  he  disobeys  it,  the  surrogate  may  issue  a  warrant  of  at- 
tachment against  him,  and  his  letters  may  be  revoked,  as  where 
a  warrant  of  attachment  is  issued  to  compel  the  return  of  an 
inventory."  ®^ 

pending  certain  actions  to  foreclose  inventory,  see  §  500,  ante;  for  pro- 
mechanics'  liens.  The  application  ceedings  to  enforce  orders  generally, 
was  granted,  the  surrogate  saying:  see  c.  XXI,  post.  Where  an  executor, 
"  Neither  the  details  of  the  litigations,  on  being  ordered  to  file  an  account, 
nor  the  reason  why  their  pendency  files  the  ordinary  printed  blank,  with 
makes  it  impracticable  for  the  execu-  ihe  word  "  nothing "  written  in  each 
tors  to  render  an  account,  are  stated,  of  the  schedules,  claiming  that  he  is 
While  it  is  possible  that  this  may  be  no  longer  acting  as  executor,  he  is 
a  proper  case  for  denying  the  applica-  guilty  of  contempt.  (Matter  of  Peo- 
tion,  the  general  allegations  of  the  pie's  Trust  Co.,  37  Misc.  239;  75  N.  Y. 
answer  would  not  justify  its  denial."  Supp.  254.)  But  if,  after  failing  to 
See  Matter  of  Merritt,  35  App.  Div.  file  an  account  on  the  day  fixed  by  the 
337;  54  N.  Y.  Supp.  955;  Matter  of  order,  he  comes  in  afterward  and  files 
Withers,  23  App.  Div.  404;  48  N.  Y.  one,  he  will  not  be  committed  as  for 
Supp.  169.  a  contempt,  but  may  be  personally 
88  Matter  of  Cornell,  137  N.  Y.  600.  charged  with  the  costs  of  the  proceed- 
89 Matter  of  Callahan,  139  N.  Y.  51.  ing.  (Matter  of  Wenning,  N.  Y.  Law 
80  Only,  however,  where  the  citation  J.,  March  25,  1890.)  A  nonresident  ex- 
has  been  served  upon  him  personally,  ecutrix,  of  a  deceased  executor,  who 
or  where  it  is  proved  that  the  copy  has  been  ordered,  but  has  neglected, 
left  at  his  residence  has  come  to  his  to  render  an  account  of  his  proceed- 
actual  knowledge.  (Matter  of  Wil-  ings  as  executor,  will  not  be  granted 
liams,  3  L.  Bui.  96.)  any  relief,  for,  until  she  obeys  its 
91  Co.  Civ.  Proc,  §  2727.  This  sec-  order,  she  is  not  in  a  position  to  ask 
tion  is  made  applicable  to  testamen-  favors  of  the  court.  (Matter  of  Wade, 
tary  trustees  by  section  2809.  For  88  Misc.  154.) 
proceeding  to  compel  a  return  of  an 


873  Accountings.  §  955. 

§  955.  Consolidating  compulsory   and  voluntary  proceedings — 

Upon  the  return  of  a  citation  issued  against  a  personal  repre- 
sentative, or  trustee,  to  compel  either  an  intermediate  account, 
or  a  judicial  settlement  of  account,  the  representative  may  as- 
sume the  initiative  by  himself  presenting  a  petition  asking  for 
a  judicial  settlement  of  his  account.  If  such  petition  is  pre- 
sented at  or  before  the  return  of  the  citation®^  in  the  proceed- 
ings pending  against  him,  the  citation  issued  thereon  need  not  be 
directed  to  petitioner  in  that  proceeding,  and  the  two  proceed- 
ings must  be  consolidated.  The  surrogate  may,  in  his  discretion, 
and  on  such  terms  as  may  be  just,  direct  the  consolidation  of  any 
two  or  more  of  such  proceedings  pending  before  him,  and  such 
consolidation  does  not  affect  any  power  of  the  surrogate,  which 
might  be  exercised  in  either  proceeding."  ®^  But  a  proceeding,  in- 
stituted for  the  payment  of  a  debt  or  legacy,  cannot  be  met  by  a 
counter-petition^*  of  the  representative  for  a  judicial  settlement 
of  his  account.  To  make  such  a  counter-petition  effectual  as 
the  basis  of  a  judicial  settlement  or  for  any  other  purpose,  a 
citation  must  be  issued  on  it,  directed  to  and  served  on  the  neces- 
sary parties.  It  need  not,  however,  be  directed  to  the  petitioner 
in  the  compulsory  proceeding  pending  against  the  representative.^" 
The  petitioner  in  the  compulsory  proceeding  becomes  a  party  to 
the  judicial  settlement,  and  gives  him  the  right  to  appear  and 
contest  the  account,  without  any  new  evidence  of  interest,  al- 
though, of  course,  the  demand  on  which  he  claims  an  interest 
must  be  established  or  admitted  on  the  accounting,  before  he 
can  have  a  decree  for  its  payment.®® 

In  case  the  party  cited  files  an  account  as  required,  but  does 
not  take  steps  to  initiate  a  proceeding  for  a  voluntary  account- 
ing, the  account  as  filed  may  be  judicially  settled  in  the  com- 
pulsory proceeding,  all  the  parties  in  interest  being  first  brought 
in.  The  statute  provides  that  if  it  appears  (on  the  return  of  the 
citation  issued  in  the  compulsory  proceeding®'')  that  there  is  a 
surplus,  distributable  to  creditors  or  persons  interested,  the  sur- 
rogate may,  at  any  time,  issue  a  supplemental  citation,  directed 

92  The    consolidation   may   be   made  96  A  formal  order  need  not  be  en- 

upon   the    return    of    the  citation   in  tered   granting   to    a   creditor   an   ac- 

the  voluntary  proceeding.     (Matter  of  counting   by    an    executor,    where    he 

Mulry,  31   Misc.   78;   64  N.  Y.  Supp.  files   his    account   in   response   to   the 

576.)  citation.     ( Schlegel  v.  Winckel,  2  Dem. 

83  Co.    Civ.    Proc,    §    2727    (former  232.) 

§§  2726,  2727,  2728).  97  Schlegel  v.  Winckel,  2  Dem.  232. 

94  Crawford  v.  Crawford,  5  Dem.  37. 

95  Co.    Civ.    Proc,    §    2727    (former 
§  2728). 
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to  the  persons  who  must  be  cited,  upon  a  petition  for  a  voluntary 
judicial  settlement,  and  requiring  them  to  attend  the  account- 
ing.®^ Until  the  return  of  such  supplemental  citation,  no  dis- 
tribution can  be  decreed.**® 

§  956.  Consolidation  of  proceedings  by  and  against  representa- 
tives of  deceased  representative.- — ■  Prior  to  1901  the  course  of  pro- 
cedure just  described  was  not  intended  for  the  case  of  a  pro- 
ceeding for  a  compulsory  accounting  against  a  representative  of 
a  deceased  representative,  trustee  or  guardian,  brought  under 
section  260'6;  such  a  proceeding  not  being  susceptible  of  consoli- 
dation by  the  filing  of  a  counter-petition  for  a  judicial  settle- 
ment."' But  by  an  amendment  in  that  year,  it  was  provided  that 
the  Surrogate's  Court  may,  at  any  time,  on  its  own  motion,  or  on 
the  motion  of  any  party  to  any  one  of  two  or  more  proceedings 
for  an  accounting  by,  or  against,  a  representative  of  a  deceased 
representative,^  consolidate  said  proceeding;  but  without  preju- 
dice to  the  power  of  the  court  to  make  any  subsequent  order  in 
either  of  them. 

§  957.  Voluntary  proceeding;  parties  to  be  cited. — After  what 
has  been  said  in  a  previous  chapter^  on  the  subject  of  parties  in 
special  proceedings  in  Surrogates'  Courts,  it  is  only  necessary  to 
add  here  that  certain  persons,  though  not  necessary,  are  yet 
proper,  parties  to  a  proceeding  for  a  voluntary  accounting,  such 
as  the  assignee  of  a  legatee,  or  of  a  distributee,  or  a  receiver  of 
his  property;*  since,  in  this  proceeding,  distribution  may  be  de- 
creed among  those  primarily  entitled,  or  their  assigns.  But  the 
creditors  of  a  legatee,  or  of  a  distributee,  are  not  proper  parties, 
and  have  no  right,  as  such,  to  intervene  with  a  view  of  contest- 
ing the  validity  of  an  assignment  of  a  distributive  share,  or  of 
preventing  its  payment,  until  the  validity  of  the  transfer  is  deter- 
mined in  another  forum.^ 

§  958.  Intervening  of  third  parties — A  creditor,  or  a  person 
interested  in  the  estate  represented  by  the  executor,  administra- 

98  Co.  Civ.  Proc,   §   2727.     If  it  is  man,   82   Hun,   108;    31   N.   Y.    Supp. 

simply  a  question  of  settling  the  ac-  571. 

count  no   supplemental    citation   need  2  Co.  Civ.  Proc,  §  2606. 

be    issued.       (Matter   of    Sogaard,    39  3  See  §  92  et  seq.,  ante;  also  §  940, 

Misc.  ."519;   80  N.  Y.  Supp.  379.)  ante. 

SB  Matter    of    Hector,    N.    Y.    Surr.  4Monahan  v.  Fitzpatricli:,   16  Misc. 

Decis.    1888,    p.   357;    Matter   of    Her-  aOS;  39  N.  Y.  Supp.  857. 

ring,  N.  Y.   Law   J.,  April   15,   1893;  5  Matter  of  Eedfield,  71   Hun,   344; 

Matter  of  Rainsforth,  37  Misc.  660.  Duncan  v.   Guest,    5   Redf.   440.      See 

1  Matter   of   Chuck,   N.   Y.   Law  J.,  §  968,  post. 
Dec.    19,   1890.     See  Matter   of  Ship- 
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tor,  or  trustee,  although  not  cited,®  and  any  person,  although  not 
named  in  the  citation,  who  is  beneficially  interested  in  the  estate 
or  fund  which  came  to  a  testamentary  trustee's  hands,  or  in  the 
proceeds  thereof,  or  in  the  application  of  that  estate  or  fund,  or 
of  the  proceeds  thereof,^  is  entitled  to  appear  upon  the  hearing, 
and  thus  make  himself  a  party  to  the  proceeding  so  instituted 
by  an  executor,  administrator,  or  trustee.®  The  surrogate  may 
join  an  assignee  of  a  legatee  with  such  legatee,  as  a  party  to  an 
accounting,  without  displacing  the  latter.® 

§  959.  Filing   account   for   judicial   settlement The  statute.'" 

impliedly  at  least,  requires  the  filing  of  the  account  by  the  rep- 
resentative as  a  prerequisite  to  issuing  a  citation ;  but  in  many  of 
the  counties  of  the  State  it  is  treated  as  a  not  inflexible  rule.  It 
has  been  held  suflicient  if  he  file  it  on  or  before  the  return  day, 
or  on  the  day  to  which  the  hearing  upon  the  citation  is  adjourned.^' 

§  960.  Examination  of  account  and  of  accounting  party. —  It  is 

not  necessary  for  a  party  in  interest  to  file  formal  objections  to 
the  account  to  entitle  him  to  examine,  under  oath,  the  accounting 
representative ;  he  may  have  such  examination  for  the  purpose 
of  enabling  him  to  formulate  objections  to  specific  items, ^^  or 
the  court,  for  its  own  information,  may  require  such  examina- 
tion, whether  formal  objections  to  the  account  have  been  filed  or 
not.-^^    "  The  surrogate  may,  at  any  time,  make  an  order  requiring 

6  Matter  of  Martine,  11  Abb.  N.  C.  executor,  and  claimed  to  be  entitled 
SO.  A  relative  who  ia  not  entitled  to  to  receive  the  legatee's  share  of  the 
share  In  the  estate  under  the  Statute  estate.  Held,  that  such  committee 
of  Distributions,  is  not  a  "  person  in-  could  not  intervene  on  the  accounting, 
terested "     and     may     not     Intervene,  and    had    no    standing    in    court,    by 

(Matter  of  Thompson,  41   Misc.  223;  virtue    of     his    foreign    appointment. 

83   N.   Y.   Supp.    983;    aff'd,   87   App.  As   to  -who  are  proper   parties  on   an 

Div.  609;   178  N.  Y.  554.)  accounting  by  the  administrator  of  a 

7  Co.  Civ.  Proc,  §  2810.  In  the  ab-  surviving  partner,  see  Welte  v.  Bosch, 
sence  of  a  fraudulent  connivance  or  6  Dem.  364;  Matter  of  Wood,  5  id. 
combination  on  the  part  of  the  resid-  345. 

uary    legatees    and    where    it   appears  9  Tilden  v.  Dows,  2  Dem.  489 ;  Gib- 

that  the  trust  fund  was  set  apart  and  bons  v.  Shepard,  id.  247.     See  §   lOS, 

invested  by  the  executors,   an  irregu-  ante. 

larity    in    not    citing   the    beneficiary  10  Co.  Civ.  Prcc,  §  2728. 

and    remainderman    to    appear     upon  n  Matter    of    Harris,    1    Civ.    Proc. 

the    accounting    does    not   render    the  Rep.   162. 

distribution    of    the    residuary   estate  12  Hathaway  v.  Russell,  7   Abb.   N. 

invalid.       (Mills  v.  Smith,   141  N.  Y.  C.  138;  Matter  of  Hall,  id.  149;  Mat- 

256.)  ter  of  Denike,  21  id.  289;   Matter  ot 

8  Co.  Civ.  Proc,  §  2728;  consolidat-  Douglass,  3  Redf.  538;  Robert  v.  Mor- 
ing  former  §  2731.  In  Weller  v.  Sug-  gan,  4  Dem.  148;  Matter  of  Fithian, 
gett  (3  Redf.  249),  the  committee  of  14  Civ.  Proc.  Rep.  52.  See  Rule  VIII, 
a  legatee  appointed  by  a,  court  of  an-  N.  Y.  Surr.  Ct.,  post,  §  961,  note  21. 
other  State  sought  to  represent  such  13  G«er  v.  Ransom,  5  Redf.  578. 
legatee,  on  a   final  accounting  of  the 
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the  accounting  party  to  make  and  file  his  account;  or  to  attend 
and  be  examined  under  oath,  touching  his  receipts  and  disburse- 
ments ;  or  touching  any  other  matter  relating  to  his  administra- 
tion of  the  estate,  or  any  act  done  by  him  under  color  of  his 
letters,  or  after  the  decedent's  death,  and  before  the  letters  were 
issued;  or  touching  any  personal  property,  owned  or  held  by  the 
decedent  at  the  time  of  his  death."  "  In  a  case,  however,  where 
an  issue  has  been  made  by  objections  filed,  and  the  matter  is 
before  the  court  or  referee  for  trial,  a  party  who  has  filed  no  ob- 
jections is  not  entitled,  as  matter  of  right,  to  cross-examine  the 
accounting  party.^^ 

§  961.  Filing  objections  to  accoiint —  The  rendering  of  an  ac- 
count by  the  representative  and  the  judicial  settlement  of  it,  after 
it  has  been  rendered,  are  distinct  proceedings,^*  though,  as  mat- 
ters of  common  practice,  the  one  is  merely  a  continuation  of  the 
other."  Any  party  may  contest  the  account,  with  respect  to  a 
matter  affecting  his  interest  in  the  settlement  and  distribution 
of  the  estate.-'*  The  surrogate  may  require  written  statements 
of  claims,  objections,  and  other  matters  contested,  so  that  the 
issue  may  be  defined,  and  the  parties  precluded  from  taking  new 
objections  after  the  proofs  are  closed  ;'^  but  the  objecting  party  is 
not  absolutely  confined  to  his  first  objections.^"    The  allegation  of 

1*  Co.  Civ.  Proc,  §  2729 ;  consolidat-  way  v.  Bank  of  Washington,  24  Barb, 

ing  former  §  2735.   As  to  testamentary  60.     After  the  proofs  are  closed  and 

trustees,  see  id.,  §  2811.  the  cause  submitted,  it  is  too  late  to 

IS  Matter  of  Healy,  26  St.  Rep.  944;  interpose   the   Statute   of   Limitations 

7  N.  y.  Supp.  691,  for  the  first  time.    The  parties  should 

18  Remington    v.    Walker,    21    Hun,  make   statements   of   their   claims,   in 

322.  the  nature  of  pleadings,  so  as  to  de- 

IT  Westervelt  v.  Gregg,  1  Barb.  Ch.  iine   the   issue.      (Van   Vleck   v.   Bur- 

469;  Smith  v.  Van  Kuren,  2  id.  473.  roughs,  6  Barb.  341.)     See  Matter  of 

See  Mount  v.  Mitchell,  31  N.  Y.  356,  Heuser,  87  Hun,  262;  33  N.  Y.  Supp. 

363;  19  Abb.  Pr.  I.  831. 

18  Co.  Civ.  Proc,  §  2728;  consolidat-  20  Gardner  v.  Gardner,  7  Paige,  112. 
ing  former  §  2730.  See  Buchan  v.  The  surrogate  may  allow  the  filing  of 
Rintoul,  70  N.  Y.  1.  Sureties  who  further  objections  in  addition  to  the 
have  been  discharged,  are,  nevertheless,  original  objections  to  an  account  (Mat- 
necessary  parties  and  may  file  objec-  ter  of  Turfler,  78  Hun,  258 ;  Matter  of 
tions.  (Matter  of  Sill,  41  Misc.  270;  Von  Glahn,  53  App.  Div.  164;  Matter 
84  N.  Y.  Supp.  213.)  Objections  filed  of  Heuser,  supra),  and  it  seems  that 
by  persons  who  are  not  parties  must  the  referee,  to  whom  the  account  has 
be  disregarded  as  objections,  although  been  sent,  may  do  the  same.  (Matter 
they  may  be  considered  as  notice  of  of  Fithian,  5  Dem.  305 ;  15  St.  Rep. 
the  claims  of  the  persons  interposing  734.)  The  contestant  may  amend  his 
them,  and  thus  warrant  a  direction  in  objections  by  alleging  an  indebtedness 
the  decree  for  the  retention  of  a  proper  of  which  he  had  at  first  but  indefinite 
sum  to  meet  their  claims.  (Matter  of  information.  (Matter  of  Burnett,  15 
Collyer,  4  Dem.  24.)  St.   Rep.    116;    appeal   dismissed,    110 

19  See  Co.  Civ.  Proc,  5  2533;  Disos-  N.  Y.  641.) 
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objections  may,  of  course,  cover  every  possible  ground,  such  as 
a  want  of  proper  vouchers,  or  that  payments  have  been  made,  or 
that  debts  are  entered,  which  are  not  properly  to  be  charged 
against  the  estate,  or  that  fraudulent  charges  have  been  made,  or 
that  assets  not  included  in  the  inventory  have  come  into  the  hands 
of  the  executor  or  administrator.  There  is  no  statutory  require- 
ment to  file  specific  objections  to  an  account  by  an  executor.^' 
The  practice  generally  prevails  of  permitting  objections  to  be 
stated  in  the  most  general  language.  The  filing  of  a  notice,  which 
either  generally  or  specifically  denies  the  correctness  of  the  ac- 
count, is  sufiicient  to  raise  an  issue,  though  unquestionably  the 
surrogate  has  a  discretion  to  require  the  objection  to  be  made 
more  definite  and  specific.^^  Thus  an  objection  to  a  trustee's  ac- 
count, to  the  effect  that  "  the  trustees  have  not  accounted  for 
interest  on  the  moneys  in  their  hands,"  is  too  indefinite,  as  it 
does  not  show  whether  the  trustees  had  actually  received  interest 
for  which  they  had  not  accounted,  or  whether  by  diversion  of 
trust  moneys  they  had  become  chargeable  with  interest.^^  While 
it  is  a  proper  and  a  better  practice  to  object  specifically  to  the 
items  of  the  account  which  it  i^  meant  to  question,  yet,  under  a 
general  objection  to  any  and  all  of  the  items,  it  has  been  held, 
that  the  surrogate  could  inquire  into  and  scrutinize  the  account, 
and  is  not  bound  by  the  executor's  oath  thereto,  or  the  vouchers 

21  Thompson   v.   Mott,   2   Dem.   154.  In  case  he  shall  have  appeared  by  at- 

No  pleadings  or  specifications  are  nee-  torney,    within    eight    days    after    the 

essary   to  charge  an  accounting  exec-  filing  of  the  account  in  the  surrogate's 

utor  with  a  debt  which  he  owed  the  ofScc,  where  the  accounting  is  a  com- 

testator.      (Matter  of  Consalus,  95  N.  pulsory    one,    and    within    eight    days 

Y.    340.)       It    seems    that    a,    special  after  the  return  of  the  citation  where 

guardian    should   make   formal    objec-  the  accounting  is  a  voluntary  one,  or 

tions  to  questionable  items  in  the  ac-  within  such  further  or  other  time  in 

counts  of  testamentary  trustees ;   but  either  case  as  shall  be  allowed  by  the 

the  matter   being  brought  to  the   at-  surrogate;    and    the    contest    of    such 

tertion  of  the   surrogate  he  may  act  account  shall  be  confined  to  the  items 

independently,   as  an   auditing  officer,  or  matter  so  objected  to.     If  it  shall 

in  behalf  of  infants.     The  court  will  appear  to  the  satisfaction  of  the  sur- 

protect   an   infant  remainderman   and  rogate,  by  affidavit  or  petition,  that  an 

do  for  him  what  he  is   unable  to  do  examination   of   the  accounting  party 

for    himself.       (Matter    of    Parr,    45  will  be  necessary  to  enable  the  contest- 

Misc.  564.)     In  New  York  county,  the  ing  party  to  interpose  his  objections, 

following  rule  on  this  subject  is  estab-  such  examination  may  be  ordered  by 

lished:      "On   any   accounting   by   an  the     surrogate     for     that     purpose." 

executor,   administrator,  guardian,   or  (Rule  VIII.) 

trustee,  which  may  be  contested,  any  22  Matter  of  Brenfleck,  N.  Y.  Surr. 

party  interested,  or  a  creditor  desir-  Ct.,  Dec.  9,  1876,  MS.;  Matter  of  Hall, 

ing  to  contest  the   account,  shall  file  7    Abb.   N.    C.    149.       See   Matter    of 

specific  objections  thereto  in  writing,  Boyd,  1  L.   Bui.  87;   Larrour  v.  Lar- 

and  serve  a  copy  thereof  upon  the  ac-  rour,  2  Redf.  74. 

counting  party  or  upon  his  attorney,  23  Frame  v.  Willets,  4  Dein.  369. 
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produced  Ly  him  f^  and  the  surrogate,  in  examining  it,  may  allow, 
for  his  information,  any  person  to  point  out  errors  and  defects 
therein.^^  Nevertheless,  it  is  not  error  for  the  court  or  referee  to 
refuse  to  consider,  upon  the  hearing  of  objections  filed  to  an 
account,  claims  of  creditors  or  others  which  were  in  no  way  re- 
ferred to  in  the  objections  filed  by  them.^^ 

§  962.  Serving  copy  of  objections It  is  the  better  practice  for 

the  contesting  party,  besides  filing  his  objections,  to  serve  a  copy 
thereof  upon  the  attorney  of  the  accountant.  But  the  fact  that 
a  copy  of  the  objection  filed  had  not  been  served  upon  the  at- 
torney for  the  accounting  party,  is  no  ground  for  overruling  the 
objection. ^'^  As  the  surrogate  may  require  a  petition  or  answer 
to  be  verified,^^  he  may  also  require  objection  to  an  account  filed 
to  be  verified.^  There  is  no  rule  nor  statute  requiring  the  rep- 
resentative to  reply  to  the  objections  interposed  to  his  account.^* 

SUBDIVISION  6. 

PEOCEEDINGS    UPON'    CONTESTED   ACCOUNTINGS. 

§  963.  Referring  the  account. —  Until  1870,  no  surrogate  had 
the  power  to  order  a  reference,  except  in  the  single  proceeding 
for  the  final  settlement  of  the  account  of  an  executor  or  adminis- 
trator, in  which  ease  the  statute^^  permitted  him,  in  his  discre- 
tion, to  refer  the  account  to  one  or  more  auditors  to  examine  and 
report  upon  the  same,  subject  to  his  confirmation.  In  the  above 
year  an  act  was  passed,  applying  only  to  New  York  county,  giv- 
ing the  surrogate  a  general  power  to  appoint  a  referee  to  take 
testimony  in  any  proceeding  before  him,  and  to  hear  and  deter- 
mine disputed  iclaims  arid  other  matters  relating  to  accounts,  and 

24  Peck  V.   Sherwood,  56  N.  Y.  615.  fendant  in  an  action  is  bound  to  set 

25  Buchan  v.  Rintoul,  70  N.  Y.  1.  up  in  hia  answer  any  claims  which 
Where,  therefore,  the  person,  upon  he  proposes  to  urge  against  the  plais- 
whose  application  the  order  requiring  tiff."  (lb.;  per  Van  Brunt,  C.  J.) 
the  account  was  granted,  files  objec-  It  was  also  held,  in  that  case,  that 
tions  thereto,  the  surrogate  is  not  although  the  appellate  court  had  the 
bound  to  strike  out  or  dismiss  them,  power  to  amend  the  objections  nunc 
but,  at  least,  may  retain  and  use  them  pro  tunc,  in  support  of  a  decree,  it 
a.s  the  basis  of  his  investigation.   (lb.)  would  never  do  so  in  order  to  justify 

26  Matter    of    Hart,    60    Hun,    516 ;  the  reversal  of  the  decision  below. 

39  St.  Rep.  521.     "In  these  proceed-  27  Joumault  v.   Ferris,  2  Dem.  320. 

ings,   the   account  and   the  objections  28  Co.  Civ.  Proc,  §  2533. 

thereto    form   the   pleadings,   and   the  29  Thompson  v.  Mott,  2  Dem.  154. 

objector    to    an    account    is    as    much  30  Matter    of    Rothschild,    42    Misc. 

bound  to  set  up,   in  such   objections,  161. 

any  claims  which  he  proposes  to  make  31  2  R.  S.  94,  §  64, 

against  the   administrator   as  the  de- 
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to  report  thereon,  subject  to  the  surrogate's  confirmation.^^  The 
Code  adopted  this  provision,  extending  it  to  all  surrogates,  and 
enlarging  the  referee's  powers.  It  is  expressly  provided,  however, 
that  no  referee  to  examine  an  account  rendered,  whether  inter- 
mediate or  final,  or  to  hear  and  determine  all  questions  arising 
upon  the  settlement  of  such  an  account,  shall  be  appointed  where 
the  estate  or  fund  does  not  exceed  $1,000  in  value,  or  in  any  case 
where  the  item  or  items  in  such  account  to  which  objections  have 
been  made  do  not  aggregate  more  than  $200: 

§  964.  Eeferee's  powers —  The  statute  expressly  provides  that 
the  referee  may  be  authorized  to  "  examine  an  account  rendered,' 
to  hear  and  determine  all  questions  arising  upon  the  settlement 
of  such  an  account  which  the  surrogate  has  power  to  determine; 
and  to  make  a  report  thereon,  subject,  however,  to  confirmation 
or  modification  by  the  surrogate.  Such  a  referee  has  the  same 
power,  and  is  entitled  to  the  same  compensation,  as  a  referee  ap- 
pointed by  the  Supreme  Court,  for  the  trial  of  an  issue  of  fact  in 
an  action;"  and  the  provisions  of  the  Code,  applicable  to  a  refer- 
ence by  the  Supreme  Court,  apply  to  such  a  reference,  so  far 
as  they  can  be  applied  in  substance,  without  regard  to  the  form 
of  the  proceeding.^^  This  enactment  supersedes  many  of  the 
rulings  which  had  been  made  as  to  the  functions  of,  and  pro- 
ceedings before,  auditors,  particularly  by  virtue  of  the  clause 
assimilating  the  referee's  powers  to  those  of  a  referee  in  the 
Supreme  Court.  Parties  may,  of  course,  appear  before  the  ref- 
eree', by  counsel,  as  it  was  held  they  might  before  an  auditor,^* 
and  such  counsel  may  examine  the  accounting  party.  An  au- 
ditor appointed  under  the  Revised  Statutes  had  no  power  to  allow 
further  objections  to  be  filed;  if  the  contestants  desired  to  present 
additional  objections,  they  were  required  to  file  them  before  the 
surrogate,  and  obtain  an  order  referring  them  to  the  auditor.^* 

§  965.  Referee  subject  to  surrogate's  directions —  The  report  of 
the  referee  has  no  binding  force  or  effect,  and  affords  no  evidence 

32  L.  1870,  c.  359,  §  6.  This  pro-  Under  the  Act  of  1870,  the  surrogate 
vision  applied  to  testamentary  trus-  of  New  York  county  referred  an  ac- 
tees.  (Matter  of  Uglow,  51  How.  Pr.  count  to  one  termed,  in  the  order  of 
342.)  In  Matter  of  Hoes  (54  App.  reference,  an  auditor;  but  this  was 
Div.  281)  it  was  held,  that  the  sur-  held  not  to  vitiate  the  order,  the  mis- 
rogate  had  power  to  refer  a  disputed  nomer  being  hut  a  matter  of  form, 
claim  which  the  parties  had  consented  and  the  order  operative  to  appoint  a 
should  be  determined  by  him.  See  referee.  (Buchan  v.  Rintoul,  70  N.  Y. 
ante,  §  117.  1.)      See  now,  Co.  Civ.  Proo.,  §  1018; 

33  Co.  Civ.  Proc,  §  2546.     See  Mat-  also,  Matter  of  Odell,   1   Connoly,  91. 
ter  of  Russell,  3  Dem.  377.     The  office  34  Matter  of  Ritch,  3  Redf.   177. 
and  title  of  auditor  no  longer  exist.  ssBoughton  v.  Flint,  74  N.  Y.  476. 
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of  the  facts  therein  stated,  until  it  is  confirmed  by  the  surro- 
gate's decree.*®  The  surrogate  has  power  to  send  the  same  back 
to  the  referee  with  directions  to  pass  upon  any  questions  of  fact 
not  covered  by  his  report,  or  he  may,  himself,  modify  the  report 
and  determine,  upon  the  evidence  submitted  to  the  referee,  any 
question  presented."  Even  after  the  surrogate  has  confirmed 
the  report  of  a  referee  settling  the  accounts  of  an  administrator, 
he  has  power  neverthless  to  make  an  order  permitting  the  filing 
of  a  supplemental  account  and  referring  the  same  back  to  the 
.  referee  to  hear  and  determine.'* 

§  966.  General  principles  of  settlement. — ^In  adjusting  the  ac- 
counts of  executors  and  administrators,  the  Surrogate's  Court  is 
governed  by  principles  of  equity,  as  well  as  of  law ;  and  it  is  at  all 
times  competent  for  the  representative  or  trustee,  unimpeded  by 
technical  rules,  to  show  the  fairness  of  his  dealings,  the  real 
nature  of  the  transactions,  and  the  amount  for  which  he  should  be 
held  liable.  The  Surrogate's  Court  has  ample  powers  to  consider 
and  adjust,  upon  equitable  principles,  questions  between  the  ac- 
counting party  and  those  interested  in  the  estate.*'  Thus,  where, 
on  an  accounting  by  an  administrator,  he  claimed  credits  for 
moneys  paid  to  the  widow  for  the  support  of  herself  and  infant 
children,  the  latter  having  no  guardian  entitled  to  receive  for 
them  any  portion  of  the  fund,  the  equities  being  clearly  in  favor 
of  allowing  the  claim,  the  court  has  jurisdiction  to  allow  it.*" 

36  Matter  of  McEvoy,  1  L.  Bui.  63.  a  rehearing  and  decision  upon  the  ad- 

37  Matter  of  Schaefer,  65  App.  Div.  ditional  facta.  In  Browne  v.  Bedford 
378;  73  N.  Y.  Supp.  57;  aflF'd,  171  (4  Dem.  304),  a  widow,  without  tak- 
N.  y.  686.  See  Matter  of  O'Hara,  50  ing  out  letters  of  administration  upon 
Misc.  495.  As  to  the  necessity  of  his  her  husband's  estate,  used  the  income 
making  separate  findings  in  such  cases,  thereof  for  the  support  of  herself  and 
see  §   119,  ante.  children, —  Held,      that      subsequently 

38  People  ex  rel.  Stevens  v.  Lott,  42  taking  out  letters  and  accounting  to 
Hun,  408.  Such  order  is  appealable,  such  children,  she  might  be  allowed 
and  a  ^vrit  of  mandamus  will  not  the  sums  so  expended  for  the  benefit 
i.?sue  to  compel  the  signing  of  a  de-  of  children,  as  payments  upon  their 
cree    based    on    the    original    report,  share,  and  such  allowance  need  not  be 

(lb.)     See  Matter  of  Pollock,  3  Redf.  limited  to  income,  but,  where  the  es- 

101 ;  Matter  of  Quin,  1  Connoly,  381.  tate  is  so  small  that  the  income  is  in- 

39  In  Matter  of  Woodward,  69  App.  sufficient,  it  may  take  in  the  principal 
Div.  286 ;  74  N.  Y.  Supp.  755,  the  text  of  the  infant's  share.  In  Matter  of 
was  quoted  with  approval.  See  Mat-  Hobson  (61  Hun,  504;  41  St.  Rep. 
ter  of  Wagner,  119  N.  Y.  28.  565;    aft'd,    131    N.   Y.    575),    it  was 

40Hyland  v.  Baxter,  98  N.  Y.  610;  held,  that  an  administrator  was  not 
aff'g  42  Hun,  9.  In  that  case,  the  entitled  to  be  credited  with  a  pay- 
surrogate  had  decided  that  he  had  no  ment  to  the  mother  of  infant  bene- 
jurisdiction  to  adjust  such  equities,  ficiaries,  she  not  being  their  guardian, 
and  the  facts  establishing  them  had,  in  the  absence  of  proof  that  the  money 
therefore,  not  been  fully  presented ;  was  expended  for  their  support, —  it 
the  Supreme  Court  on  appeal  remitted  being  assumed  that  it  was  expended 
the  case  to  the  Surrogate's  Court  for  for  her  benefit  in  the  main. 
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Upon  the  same  principle,  the  equitable  lien  which  an  executor  has 
upon  a  legacy  for  the  amount  of  the  legatee's  debt  to  the  tes- 
tator, will  be  protected,  in  a  proceeding  to  settle  his  account  and 
distribute  the  assets  of  the  estate  ;*'.  and  this  right  is  unaffected 
by  the  fact  that  such  debt  is  barred  by  the  statute  of  Limita- 
tions.*^ This  is  not  a  question  of  legal  set-off,  but  of  equitable 
lien  and  right  of  retainer.  It  is  only  where  the  legatee's  alleged 
indebtedness  is  denied,  and  is,  therefore,  in  dispute,  that  the  surro- 
gate will  decline  jurisdiction  of  such  a  question.*^  The  surrogate 
has  ample  power  to  entertain,  in  any  proceeding  before  him,  the 
defense  of  payment,**  or  of  equitable  estoppel,  and,  on  an  account- 
ing and  distribution  of  an  estate,  can  prevent  injustice  being  done 
executors  who  have  proceeded  in  the  course  of  distribution  accord- 
ing to  the  consent  of  all  the  legatees  and  persons  interested.*^ 
On  the  other  hand,  the  power  to  enforce  the  set-off  of  mutual 
judgments,  as  where  an  accounting  executor  seeks  to  set  off  a 
judgment  belonging  to  the  decedent  against  a  judgment-creditor's 
claim  presented  against  the  estate,  does  not  belong  to  Surrogates' 
Courts.*^    Where    an  executor  in  good  faith  resists  the  charging 


41  Matter  of  Warner,  39  Misc.  432 ; 
79  N.  Y.  Supp.  363 ;  Matter  of  Timer- 
son,  39  Mise.  G75 ;  SO  N.  Y.  Supp. 
639;  Matter  of  Robinson,  45  Misc. 
551.  See  Matter  of  Downs,  39  Misc. 
621;  80  N.  Y.  Supp.  659;  Matter  of 
Bogert,  41  Misc.  598;  85  N.  Y.  Supp. 
291;  Matter  of  Knibbs,  45  Mise.  83; 
108  App.  Div.  134.  See  also  §§  748, 
785,  ante. 

42  Smith  V.  Kearney,  2  Barb.  Ch. 
533;  Rogers  v.  Murdock,  45  Hun,  30; 
Smith  V.  Murray,  1  Dem.  34;  Matter 
of  Foster,  15  Misc.  175;  37  N.  Y. 
Supp.  36 ;  Matter  of  Timerson,  supra ; 
Leaslc  v.  Hoagland,  64  Misc.  156.  But, 
it  seems,  that  a  trustee  cannot  set  off 
personal  claims  for  professional  ser- 
vices- against  claims  of  beneficiaries 
against  him  as  trustee.  (Harris  v. 
Elliott,  24  App.  Div.  133;  48  N.  Y. 
Supp.  1020.)  See  Matter  of  Knibbs, 
■supra.  The  surrogate  has  no  jurisdic- 
tion, against  objection,  to  determine 
■whether  an  indorser  on  a  note  made 
and  paid  by  tlie  decedent  is  liable  to 
the  estate  for  the  amount  of  the  note, 
as  made  for  the  indorser's  accommoda- 
tion, though  he  is  husband  of  the  de- 
cedent and  a  legatee.  (Matter  of 
Schmidt,  58  N.  Y.  Supp.  595.)  _  The 
proper  proceeding  in  such  case  is  to 
adjourn   the   accounting   of   the  exec- 

56 


utor,  to  enable  the  parties  to  establish 
their  rights  in  the  appropriate 
tribunal,  and  then  proceed  ■with  the 
accounting  and  distribution.  (lb.) 
In  computing  the  balance  due  to  a 
legatee,  after  deducting  the  amount  of 
a  demand  against  him  in  favor  of  the 
testator,  interest  should  be  charged 
upon  the  debt  until  one  year  after 
letters  testamentary  ■were  issued. 
(Leask  v.  Hoagland,  supra.) 

43Rudd  v.  Rudd,  4  Dem.  335;  Mat- 
ter of  Schmidt,  58  N.  Y.  Supp.  595, 
and  cases  cited,  §  784,  ante.  See  Mat- 
ter of  Peaslee,  81  Hun,  597;  30  N.  Y. 
Supp.  1028. 

44  Matter  of  Robinson,  42  Misc.  169. 

45  Paxton  v.  Patterson,  26  Abb.  N.  0. 
389;  12  N.  Y.  Supp.  563.  A  legatee 
■who  does  not  object  to  a  payment  by 
executors  to  t'wo  of  the  legatees  for 
the  purpose  of  equalizing  them  ■with 
the  others,  and  ■who  has  kno'wledge 
that  such  payments  are  about  to  be 
made,  is  estopped  from  afterward 
charging  the  executors  ■with  such  pay- 
ments on  the  ground  that  they  were 
not  authorized  by  the  ■will.  (Matter 
of  Turfler,  1  Misc.  58 ;  23  N.  Y.  Supp. 
135.)  See  Matter  of  Trust  &  Dep.  Co., 
110  App.  Div.  528. 

46Stilwell  V.  Carpenter,  59  N.  Y. 
414,  and  cases  cited  ante,  §  47.     The 
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of  a  legacy  upon  the  residuary  estate  in  his  hands,  and  shows  that 
there  exists  a  real  question  of  fact  or  law,  the  surrogate  will  not 
decide  the  question  upon  settlement  of  the  executors  accounts.*'^ 

§  967.  Issues  triable —  The  limitations  upon  the  jurisdiction  of 
Surrogates'  Courts  have  been  generally  considered  already.**  His 
jurisdiction  over  questions  on  an  accounting  of  executors,  adminis- 
trators, trustees,  and  guardians  is  not  expressly  defined,  but  the 
courts  have  liberally  allowed  powers  as  incidental  to  general 
jurisdiction,  which  enable  the  court  or  referee  to  pass  upon  all 
such  questions  as  the  amounts  with  which  the  accounting  party 
is  chargeable,  and  the  amounts  which  ought  to  be  credited  to  and 
allowed  him.  The  decision  of  these  questions  involves  the  deter- 
mination of  what  are  assets  in  their  hands;  whether  the  repre- 
sentative has  been  guilty  of  any  negligence  in  getting  in  the  estate ; 
whether  he  has  retained,  as  part  of  the  estate,  property  which  he 
should  have  sold  and  turned  into  cash;  whether  the  cash  received 
has  been  invested  upon  proper  securities ;  whether  sales  of  property 
have  been  made  in  good  faith  toward  the  estate  and  in  due  form  ;** 
whether  he  is  chargeable  with  any,  and,  if  so,  how  much,  interest 
on  the  moneys  received;^"  whether  he  has  failed  to  collect  debts 
which  he  ought  to  have  coUected,^-^  or  has  improperly  paid  or 
compromised  any;^^  whether  he  has  been  guilty  of  any  fraud  or 
bad  faith  in  dealing  with  the  estate,  as  by  using  the  property  or 

rule  that  an  executor  or  adminiatrator  40;   O'Connor  v.  Gifford,  6  Dem.  71; 

cannot  set  off  a  debt  due  to  him  per-  s.    c.    as    Matter    of   O'Connor,    20    St. 

sonally,  or  purchased  by  him  since  the  Eep.  140:  Matter  of  Dunn,  8  id.  766. 

decedent's    death,    against    a    demand  A  trustee  of  real  property  who  leased 

against  the  estate,  applies  to  the  case  the  same  for  a  sum  exceeding  its  fair 

of  a  judgment  for   costs   against  the  rental  value  was  imposed  upon  by  the 

executor  or  administrator  in  his  repre-  lessees    with    instruments    offered    as 

sentative  capacity,  and  to  be  collected  pretended  security  for  the  rent,  with, 

out  of  the  estate.      (Dudley  v.  Gris-  the  result  that  nothing  was  collected 

wold,  2  Bradf.  24.)      Nor  can  he  set  during  the  entire  term.     Upon  the  ac- 

off,  in  equity,  a  debt  due  to  him  per-  counting  of  such  trustee, —  Held,  that 

sonally,    against   a    claim   of   the   de-  if  it  appeared  that  such  tenants'  were 

fendant  on  the  estate.     (Mead  v.  Mer-  worthless,  it  became  the   duty  of  the 

ritt,  2  Paige,  402.)     Where  a  disputed  trustee  to  have  evicted  them  within  a 

claim  against  decedent's  estate  is  re-  reasonable  time   and   relet   the   prem- 

ferred,  the  surrogate  has  no  authority  ises,  and  for  failure  to  do  so,  if  he  had 

to    render    against    the    claimant    an  acted   in  bad  faith  or   was   guilty  of 

affirmative  judgment  on  a  counterclaim  such  neglect  of  duty  as  amounted  to 

in    favor   of   the  estate.      (Matter   of  wilful   negligence,   he  was    chargeable 

Wilmot,  39  Misc.  686;  80  N.  Y.  Supp.  with  the  loss  of  the  reasonable  rental 

651.)  value,  and  not  with  rent  at  the  con- 

47Bevan  v.   Copper,  72  N.  Y.   313;  tract  rate.      (Matter   of   Hunt,   3   St. 

Matter  of  Tabor,  132  App.  Div.  495.  Rep.  346.) 

*8  See  ante,  §  47  et  seq.  52  Shiute  v.  Shute,  5  Dem.   1 ;   Mat- 

49  But   see   Matter   of   Valentine,    1  ter  of  Strickland,  22  St.  Rep.  901;   5 

Misc.  491,  and  §  598,  ante.  N.  Y.  Supp.  851;  Riley  v.  Ryan,  103 

60  See  ante,  §  619  et  seq.  App.  Div.  176.     See  ante,   §  630. 

51  Harrington  v.  Keteltaa,  92  N.  Y. 
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moneys  of  it  for  his  own  advantage,  or  by  buying  it  in  for  his  own 
profit  at  sales  made  by  him;  whether  the  amounts  paid  by  him, 
on  account  of  alleged  debts  or  liabilities  of  the  decedent,  were 
proper  charges  upon  his  estate ;  whether  the  amounts  paid  out,  in 
the  administration  of  the  estate,  for  funeral  expenses,  headstones, 
and  costs  and  counsel  fees  in  suits  brought  by  and  against  him, 
are  proper  in  themselves  and  reasonable  in  amount;  and  what 
sum  he  is  entitled  to  as  commissions.  In  short,  all  the  questions 
already  treated  of  in  the  seventeenth  chapter  of  this  work,^^  as  to 
the  rights  and  liabilities  of  executors  and  administrators,  and  the 
payment  of  funeral  expenses  and  debts,  are  usually  raised  and 
determined  on  such  accounting;  as  well  as  the  questions,  who  are 
entitled  to  the  residue  as  legatees  or  distributees  and  the  amounts 
of  their  respective  shares ;  and  in  case  a  debt  of  the  estate  has  not 
been  paid,  and  is  not  disputed,  or  has  been  established,  the  surro- 
gate in  making  a  decree  of  distribution  may  also  provide  for  its 
payment. 

§  968.  Limits  of  surrogate's  powers  on  decreeing  distribution. — 

The  principle  has  been  many  times  repeated  that  Surrogates' 
Courts  can  exercise  only  such  jurisdiction  as  has  been  specially 
conferred  by  statute,  together  with  those  incidental  powers  which 
may  be  requisite  to  effectually  carry  out  the  jurisdiction  actually 
granted;®*  and  further,  that  jurisdiction  cannot  be  obtained  by 
assuming  it,  without  objection  on  the  part  of  any  of  the  parties 
before  the  court,  or  even  on  the  express  consent  of  such  parties.®" 
Another  observation  worth  repeating  here  is,  that,  on  the  one 
hand,  these  courts  do  not  possess  the  general  powers  of  a  court 
of  equity,  and,  on  the  other,  they  are  not,  by  their  very  constitu- 
tion, adapted  to  exercise  the  powers  of  common-law  courts  in  dis- 
posing of  a  variety  of  questions,  such  as  questions  of  title  to 
property,  which  have  always  been  reserved  for  common-law  courts, 
where,  except  in  cases  of  equitable  cognizance,  the  right  to  a 
jury  trial  is  guaranteed.®®  The  statutory  powers  of  a  surrogate 
on  a  judicial  settlement  of  the  accounts  of  executors  and  adminis- 

33  See  §§  600,  630,  ante.  318,   329;   Matter  of  Walker,   136   id. 

54Riggs    V.    Cragg,    89    N.    Y.    489;  20;   Matter   of  Burdick,  supra;    Clark 

Matter  of  Underbill,  117  id.  471;  Mat-  v.  Hyland,  85  N.  Y.  Supp.  1127;  mem. 

ter    of   Wagner,    119    id.    28;    28    St.  89  App.  Div.  617. 

Kep.    266;   Matter   of   Thompson,    184  56  Matter  of  Walker,  supra;  Matter 

N.  Y.  36 ;  Matter  of  Burdiek,  98  App.  of  Finn,  44  Misc.  622 ;  90  N.  Y.  Supp. 

Div.  560;   and   cases   cited,    §§   42,  47  159;  Matter  of  Fogarty,  117  App.  Div. 

ct  seq.     See   also  Matter  of  Bunting,  583;   102  N.  Y.  Supp.  776.     See  Mat- 

98  App.  Div.  122;  90  N.  Y.  Supp.  786.  ter    of    McGoughran,    124    App.    Div. 

B5  Tucker  v.  Tucker.  4  Abb.  Ct.  App.  312;   108  N.  Y.  Supp.  324;  Matter  of 

Dec.  428;   Bevan  v.  Cooper,  72  N.  Y.  Weisell,  51  Misc.  325,  and  §  43,  ante. 
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trators^'^  are  defined  by  a  section  of  the  Code  which  provides^* 
that  where  any  part  of  the  estate  "  is  ready  to  be  distributed  to 
the  creditors,  legatees,  next  of  kin,  husband  or  wife  of  the  decedent, 
or  their  assigns,  the  decree  must  direct  the  payment  and  distribu- 
tion thereof  to  the  persons  so  entitled,  according  to  their  respective 
rights.  *  *  *  Where  the  validity  of  the  debt,  claim,  or  distri- 
butive share  is  admitted,  or  has  heen  established  upon  the  account- 
ing or  other  proceeding  in  the  Surrogate's  Court,  or  other  court 
of  competent  jurisdiction,  the  decree  must  determine  to  whom  it 
is  payable,  the  sum  to  be  paid  by  reason  thereof,  and  all  other 
questions  concerning  the  same."  ^^ 

There  is  an  embarrassing  conflict  of  decisions  as  to  the  au- 
thority of  these  courts,  in  decreeing  a  distribution  of  the  estate, 
to  recognize  equitable  titles  to,  or  equitable  interests  in,  any 
portion  of  the  distributable  surplus,  as  against  legal  titles,  and 
to  determine  disputes  between  rival  claimants  of  the  same  debt, 
legacy  or  distributive  share,  where  questions  of  fraud,  duress, 
and  the  like,  are  necessarily  involved,  and  in  which  relief,  if 
any,  must  be  granted  upon  equitable  principles,  depending,  fre- 
quently, on  a  complicated  state  of  facts.  Such  is  the  nature  of 
the  claim  of  a  third  person  to  a  legatee's  or  distributee's  share, 
under  an  assignment  to  him,  which  is  impeached  by  the  assignor 
on  the  ground  that  it  had  been  procured  by  false  and  fraudulent 
representations  f  and  the  claim  of  a  creditor  of  the  distributee 

57  See  §  2812,  in  reference  to  ac-  (27  Misc.  490;  59  N.  Y.  Supp.  175), 
counting  by  testamentary  trustees ;  where  it  was  said  that,  although  the 
§  973,  post.  Surrogate's  Court,  not  being  a  court 

5S  Co.  Civ.  Proc,  §  2743.  of  equity,  has  no  jurisdiction  to  try  an 

59  See  Matter  of  Clauss,  16  App.  issue  as  to  the  validity  of  an  assign- 
Div.  34;  44  N.  Y.  Supp.  805;  Matter  ment  attacked  on  the  ground  of  fraud 
of  Robinson,  42  Misc.  169;  Matter  of  or  mistake,  it  will  determine  the  fact 
Wait,  39  Misc.  74;  78  N.  Y.  Supp.  whether  or  not  a  decedent  to  whom  a 
869.  In  Matter  of  Bruchaeser  (49  legacy  was  given,  assigned  it  so  as  to 
Misc.  194),  it  was  said  that  upon  the  justify  his  administrator  in  paying  it 
judicial  settlement  of  the  accounts  of  to  the  person  claiming  the  amount, 
an  executor  or  trustee,  the  surrogate  The  contention  that  inasmuch  as  the 
has  full  power  to  pass  upon  all  ques-  assignor  did  not  contest  the  claim  of 
tions  necessarily  involved  in  such  ac-  the  assignee,  the  trustees  and  the  other 
counting,  whether  they  refer  to  real  nephews  and  niece  had  no  interest  in 
estate  or  are  simply  confined  to  per-  the  case  which  entitled  them  to  con- 
sonalty.  test   it,   cannot   be   upheld    as   to   the 

60  Matter  of  Losee,  46  Misc.  363 ;  trustees,  at  least,  since  they  were  in- 
94  N.  Y.  Supp.  1082;  aflf'd,  119  App.  terested  in  preserving  the  income  of 
Div.  107.  See  Matter  of  McCabe  (28  the  trust  estate  from  any  unlawful 
Abb.  N.  C.  59;  18  N.  Y.  Supp.  715),  diversion,  it  being  their  duty  to  pro- 
where  it  was  held  the  court  had  juris-  tect  the  estate  and  interest  confided  to 
diction  to  determine  the  validity  of  them  against  any  alienation  thereof 
the  assignment.  See  also  Strong  v.  which  the  law  prohibited.  (Stringer 
Strong,  3  Redf.  477;  Dubois  v.  Brown,    v.  Young,  191  N.  Y.  157.) 

1  Dem.  317.     Compare  Matter  of  Geis 
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that  he  has  an  equitable  lien  on  the  share,  superior  to  the  title 
of  an  assignee  of  the  distributee;^-'^  and  the  claim  of  a  distributee 
that  a  release  of  his  interest  executed  to  the  representative  is  void 
or  voidable,  on  the  ground  of  mistake,  concealment  or  false  rep- 
resentations.^^ Without  attempting  any  discussion  of  the  subject, 
it  is  enough  to  say  that,  in  our  opinion,  the  weight  of  authority 
establishes  the  true  interpretation  of  the  foregoing  section  of  the 
Code  to  be  this :  that  in  directing  "  the  payment  and  distribution 
to  the  persons  so  entitled  "  (i.  c,  "  to  creditors,  legatees,  next  of 
kin,  husband  or  wife  of  the  decedent  or  their  assigns"),  and  in 
determining  to  whom  a  debt,  claim,  or  distributive  share  "  is  pay- 
able and  the  sum  to  be  paid  and  all  other  questions  concerning  the 
same,"  the  court  will  not  recognize  claimants  other  than  those 
having  legal  titles,  but  will  remit  parties  claiming  adversely  to 
such  titles,  on  grounds  of  equity,  to  other  tribunals,  as  not  itself 
having  any  power  to  nullify  and  set  aside  the  deeds  of  the  parties 
for  fraud,"^  or  on  other  equitable  considerations.** 

extinguished  by  a  settlement  and  dis- 
tribution, whether  in  or  out  of  court, 
or  baiTed  by  a  release,  or  otherwise, 
and  the  factum  of  a  settlement,  or  of 
a  release,  or  any  act  constituting  the 
bar,  is  put  in  issue  by  the  reply  of 
the  applicant,  that  the  surrogate 
should  dismiss  the  petition  and  remit 
the  applicant  to  his  proceeding  in  a 
court  having  general  equity  powers  to 
try  out  such  an  issue.  That  power 
the  surrogate  does  not  possess."  The 
question  of  jurisdiction  was  carefully 
examined  in  Matter  of  Cook  (68  Hun, 
280;  22  N.  Y.  Supp.  969),  and  in 
Matter  of  Redfield  (71  Hun,  344), 
where  this  doctrine  was  reiterated  and 
followed.  See  JIatter  of  Brown,  3 
Civ.  Proc.  Rep.  .^9,  55;  Matter  of 
Martine,  11  Abb.  N.  C.  54;  Matter  of 
Colwell,  15  St.  Rep.  742 ;  Van  Valken- 
burg  V.  Lasher,  53  Hun,  594;  25  St. 
Rep.  291;  6  N.  Y.  Supp.  775;  Wood- 
ruff V.  Woodruff,  3  Dem.  505 ;  Peck  v. 
Peck,  id.  548;  Matter  of  Sistare,  27 
Abb.  N.  C.  34;  Adams  v.  Glidden,  6 
Dem.  197 ;  Matter  of  Dunn,  8  St.  Rep. 
766;  Matter  of  Woodward,  69  App. 
Div.  286;  74  N.  Y.  Supp.  755;  Matter 
of  Bunting,  98  App.  Div.  122;  Matter 
of  Losee,  119  App.  Div.  107;  Matter 
of  Grant,  37  Misc.  151 ;  74  N.  Y. 
Supp.  958;  Matter  of  Randall,  152 
N.  Y.  508.  In  Fraenznick  v.  Miller 
(1  Dem.  136;  3  Civ.  Proc.  Rep.  39), 
it  was  held,  that  where  a  release  or 


01  Matter  of  Redfield  (71  Hun,  344), 
where  it  was  held  the  surrogate  could 
not  determine  the  question  whether  a 
share  of  a  next  of  kin  should  be  paid 
to  his  assignee  or  to  one  claiming  to 
be  a  creditor  of  the  next  of  kin.  Nor 
has  he  any  jurisdiction  to  determine 
the  right  to  a  legacy  as  between  an 
assignee  and  an  attaching  creditor  of 
the  legatee.  (Matter  of  Arkenburgh, 
38  App.  Div.  473;  56  N.  Y.  Supp. 
523.)  But  a  receiver  of  a  legatee  is 
entitled  to  so  much  of  the  legacy  as 
will  pay  the  judgment  and  also  the 
expenses  of  the  receivership.  (Mona- 
han  v.  Fitzpatrick,  16  Misc.  508;  39 
N.  Y.  Supp.  857.)  See  Matter  of 
Thompson,  184  N.  Y.  36. 

12  Sanders  v.  Soutter,  126  N.  Y.  193. 

63  Matter  of  Bunting,  98  App.  Div. 
122;  90  N.  Y.  Supp.  786;  Matter  of 
Dittrich,  53  Misc.  514;  Matter  of  Am- 
marell,  38  Misc.  399;  77  N.  Y.  Supp. 
932. 

64  Matter  of  Lattan,  42  Misc.  467. 
In  Matter  of  Wagner  (119  N.  Y.  28), 
Gray,  J.,  said :  "  I  think  we  should 
hold  it  as  the  true  exposition  of  the 
law  in  such  cases,  where  an  application 
is  made  to  the  surrogate  for  an  order 
compelling  the  executor  or  administra- 
tor to  file  an  inventory,  or  to  render 
an  account,  and  it  appears,  in  answer 
to  it,  that  the  applicant  can  have  no 
right  to  such  an  order,  by  reason  of 
his  interest  having  been  satisfied  and 
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§  969.  What  disputes  surrogate  may  decide. —  It  is  well  settled 
that  a  Surrogate's  Court  has  jurisdiction  to  entertain,  on  the  final 
accounting,  or  in  any  other  proceeding  where  the  matter  is  at 
issue,  such  questions  as  the  right  of  a  person  to  a  legacy,®''  or 
whether  a  legacy  has  lapsed,*®  or  abated,®^  or  whether  it  is  valid,®^ 
or  when  it  was  vested,®^  or  whether  a  legatee  is  competent  to 
take,™  or  a  distributee  is  legitimate  ;^^  whether  a  widow  is  entitled 
to  dower  in  addition  to  benefits  given  by  the  will,^^  or  whether 
one  claiming  as  husband  is  entitled  as  such,  to  an  interest  in  his 
wife's  estate,™  and  other  like  questions.^*  As  every  item  of  an 
account,  as  filed  by  the  representative,  may  be  controverted,  and 
the  entire  management  of  the  estate  may  be  overhauled,  it  follows 
that  the  question  whether  the  representative  was  justified  in  allow- 
ing or  paying  a  particular  creditor's  claim,  may  properly,  and 
perhaps  necessarily,  arise  and  call  for  decision,  although  this,  in 
one  sense,  involves  the  trial  of  a  "  disputed  claim."  ^^    The  surro- 

an  assignment  is  assailed  by  its  maker  65  N.  Y.  Suppl.  571.    In  such  case  the 

as   invalid   and   ineflfectual   by  reason  next  of   kin  may  attaelc  the  validity 

of    fraud,    the    court    should    hold    in  of  the  marriage,      (lb.) 
abeyance  its  decree  of  distribution,  so       w  See  Matter  of  Verplanck,  27  Hun, 

far,  at  least,  as  concerns  that  interest  600;    Ferrer  v.   Pyne,   81   N.   Y.   281; 

in  the  estate  to  which  such  assignment  Wheeler  v.  Euthven,  74  id.  428 ;  Luce 

or  release  relates,  until  the  rights  of  v.   Dunham,   69   id.    36;    Lawrence   v. 

the  parties  can  be  determined  in   an-  Lindsay,  68  id.  108 ;  Teed  v.  Morton, 

other  tribunal.     See  Matter  of  Euther-  60  id.  502 ;  Hoppock  v.  Tucker,  59  id. 

ford,    5   Dem.    499;    Tappen   v.   M.   E.  202;     Cushman    v.    Horton,    id.     149; 

Church,  3  id.  187;   s.  c.  as  Matter  of  Whitson  v.  Whitson,  53  id.  479;  Bas- 

York,  6  Civ.  Proc.  Eep.  245;   Matter  com    v.    Albertson,    34    id.    584;    Mc- 

of  Wait,  39  Misc.  74;  78  N.  Y.  Supp.  Naughton    v.    McNaughton,    id.    201; 

869.  Stagg  V.  Jackson,  1   id.  206;  Parsons 

65  Eiggs   V.    Cragg,    89    N.   Y.   479 ;  v.  Lyman,  20  id.  103 ;   Sayre  v.  Ladd, 

Matter  of  Arden,  1  Connoly,  159 ;  Mat-  7  Week.  Dig.  302 ;  Board  of  Missions 

ter  of  George,  23  Abb.  N.  C.  43;    21  v.  Scovell,  3  Dem.  516.     The  surrogate 

St.  Eep.  128  [gift  causa  mortis],  has     jurisdiction     to     determine     the 

on  Gill  V.  Brouwer,  37  X.  Y.  549.  amount  of  advances  to  a  legatee,  and 

67  Orton  V.  Orton,  3  Keycs,  486.  his  decision  in  that  respect  is  binding 

68  Matter  of  Wehrhane,  40  Hun,  542 ;  and  conclusive.  ( Foulks  v.  Foulks,  32 
Matter  of  Johnson,  1  Connoly,  518;  St.  Rep.  1038;  10  N.  Y.  Supp.  785.) 
Lynch  v.  Lorretta,  4  Dem.  312.  But  he  has  no  power  to  determine  the 

60  Jones  V.  M.  E.  Sunday  School,  4  claim  of  an  administrator  for  advances 
Dem.  271 ;  Matter  of  Hedger,  1  Con-  in  the  form  of  merchandise  made  to  a 
noly,  524.  distributee,  where  the  latter  denies  the 

70  Wardlow  v.  Home  for  Incurables,  receipt  of  such  merchandise  and  dis- 
4  Dem.  473;  Matter  of  Look,  1  Con-  putes  its  value.  (Barker  v.  Laney,  90 
noly,  403.  Hun,  108;  35  N.  Y.  Supp.  026.)     Nor 

71  Matter  o"f  Laramie,  24  St.  Eep.  has  he  power  to  review  an  order  of 
702;  6  N.  Y.  Supp.  175;  Matter  of  adoption  made  by  a  county  judge 
Pearsall,  4  id.  365.  which    recites    all    the    jurisdictional 

72  Matter  of  Gordon,  68  App.  Div.  facts  required  by  the  Domestic  Eela- 
388;  74  N.  Y.  Supp.  259;  172  N.  Y.  tions  Law.  (Matter  of  Ward,  59 
25.      Even    though     it    involves    the  Misc.  328.) 

validity  of  an  antenuptial  bond.   (Mat-       7B  Matter  of  Strickland,   1   Connoly, 
ter  of  Jones,  3  Misc.  586.)  435;  22  St.  Eep.  902.    See  §§  627,  634 

73  Matter   of  Tabor,   31   Misc.   579;    ct  seq.,  ante. 
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gate  may  determine  whether  a  claim  has  been  rejected  by  the 
representative/®  and  he  may  determine  the  validity  of  a  claim 
allowed  by  him,  and  for  which  he  claims  to  be  credited  in  his 
account;"  but  he  cannot,  at  the  instance  of  a  creditor,  pass  upon 
the  validity  of  an  alleged  debt  which  the  representative  has  re- 
jected as  invalid,  except  upon  the  consent  of  the  parties.'^*  But 
a  judgment  against  the  decedent,  although  disputed  or  rejected 
by  his  personal  representatives,  need  not  be  sued  over,  in  order 
to  authorize  a  decree  for  its  payment  by  the  surrogate.™ 

§  970.  Power  to  construe  will. —  The  implied  power  of  surro- 
gates to  construe  a  will,  in  any  proceeding  touching  the  adminis- 
tration of  the  estate  under  it,  and  to  determine  the  validity  of 
any  of  its  provisions,  where  that  question  is  pertinent,  has  been 
already  sufficiently  stated.*"     Questions  frequently  arise  on  an 


76  Lambert  v.  Craft,  98  N.  Y.  342; 
Hoyt  V.  Bonnett,  50  id.  538;  Matter 
of  Miles,  170  N.  Y.  75 ;  Potts  v.  Bald- 
win, 67  App.  Div.  434;  Matter  of 
Doig,  125  App.  Div.  746;  Matter  of 
Von  Derlietli,  25  Misc.  256;  Matter 
of  Reinach,  41  Misc.  78;  83  N.  Y. 
Supp.  651 ;  Matter  of  Scheetz,  62  Misc. 
166;  Bowne  v.  Lange,  4  Dem.  350. 

77  Matter  of  Frazer,  92  N.  Y.  239. 
It  is  not  essential  that  the  accounting 
party  shall  have  actually  paid  the 
<;lain2  of  a  creditor,  to  enable  the  court 
to  pass  upon  it  on  the  accounting.  It 
is  sufficient  if  the  representative,  hav- 
ing allowed  the  claim,  includes  it  in 
his  account  as  a  credit,  though  the 
same  has  not  been  paid.  (Matter  of 
iStriekland,  supra.)  See  Matter  of 
Warrin,  56  App.  Div.  414;  and 
post,  §  976,  n.  11.  If  a  voucher 
showing  payment  of  a  claim  be 
objected  to,  the  objector  may  show 
that  the  signature  thereto  was  forged, 
that  the  amount  represented  was  not 
due  to  the  alleged  creditor,  that  it  has 
not  been  paid,  or  that  only  a  portion 
of  it  has  been  paid.  (Matter  of 
Lloyd,  39  St.  Rep.  851.) 

78  Co.  Civ.  Proc,  §  1822,  as  amended 
1895 ;  Clark  v.  Hyland,  85  N.  Y.  Supp. 
1127;  mem.,  89  App.  Div.  617;  Matter 
of  Warner,  39  Misc.  432;  79  N.  Y. 
Supp.  363;  Matter  of  Huntington,  39 
Misc.  477;  80  N.  Y.  Supp.  220;  Mat- 
ter of  Reinach,  41  Misc.  78;  83  N.  Y. 
Supp.  651.  See  §  649o,  ante.  For  a 
case  prior  to  the  amendment,  see  Mat- 
ter of  Perry,  5  Misc.  149. 

TOMcNulty  V.  Hurd,  72  N.  Y.  518. 


The  surrogate  may,  upon  application 
for  a  decree,  inquire  into  and  pass 
upon  alleged  payments  made  to  apply 
upon  the  judgment,  and  determine  the 
amount  due  thereon,  and  may  also 
determine  who  is  the  owner  of  the 
judgment  and  entitled  to  the  money; 
but  he  has  no  jurisdiction  to  deter- 
mine whether  there  has  been  an  accord 
and  satisfaction,  or  whether  the  es- 
tate is  entitled  in  equity  to  a  release 
or  discharge,  either  in  whole  or  in 
part,  from  the  judgment.  (lb.)  See 
ante,  §  692  et  seq.  He  may,  however, 
entertain  an  objection  that  a  judg- 
ment presented  as  a  claim  was  ren- 
dered in  a  court  having  no  jurisdic- 
tion. (Matter  of  Radde,  30  St.  Rep. 
741;  9  N.  Y.  Supp.  812.)  Where, 
upon  the  judicial  settlement  of  the 
accounts  of  the  administrator,  judg- 
ment creditors  filed  proof  of  their  re- 
spective claims  and  asked  that  said 
judgments  be  paid  from  the  estate,  the 
burden  is  upon  them  to  show  that 
their  claims  were  not  released  by  a  dis- 
charge in  bankruptcy,  which  had  been 
granted  to  the  intestate  in  his  life 
time.  The  Surrogate's  Court  has 
jurisdiction  and  it  is  its  duty  to 
give  effect  to  the  discharge  in  bank- 
ruptcy. (Matter  of  Peterson,  64  Misc. 
217.) 

SO  See  §  253  et  seq.,  ante.  The  gen- 
eral doctrine  was  stated  by  Gray,  J., 
in  Garlock  v.  Vandervoort  (128  N.  Y. 
374),  thus:  "Though  a  judicial 
officer  with  limited  and  prescribed 
jurisdiction  and  powers,  yet  it  is  not 
open  to  question  that  in  a  proceeding 
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accounting,  as  to  the  rights  of  legatees,  often  involving  a  judicial 
interpretation  of  the  wiU,  and  as  to  the  rights  of  the  next  of  kin, 
their  identity,  their  legitimacy,  and  the  like;  all  which  questions, 
the  Surrogate's  Court  has  jurisdiction  to  determine,  as,  without 
such  determination,  a  distribution  of  the  estate  cannot  be  had. 
A  Surrogate's  Court  has  no  jurisdiction  to  determine  the  right 
to  inheritance  of  the  heirs-at-law  in  a  contested  proceeding,  nor 
to  direct  the  division  of  a  fund,  regarded  in  law  as  real  estate  f'- 
but,  upon  the  accounting,  the  surrogate  has  jurisdiction  to  try  and 
determine  a  question  as  to  the  meaning  of  the  provisions  of  the 
decedent's  will,  so  far  as  necessary  to  enable  him  to  direct  the 
distribution  of  the  entire  estate  ;^^  but  not  to  adjudge  that  next 
of  kin  who  have  received  assets  shall  pay  to  the  administrator 
their  share  of  debts  incurred  by  the  latter,  and  giving  the  latter 
execution  therefor.®^  The  question  of  the  taxability  of  any  legacy 
or  distributive  share  may  be  raised  upon  the  accounting  of  the 
executor  or  administrator.  On  such  accounting,  the  county  treas- 
urer may  intervene  (if  he  was  not  served  with  the  citation  in 
the  accounting  proceeding)  and  make  a  claim  that  certain  leg- 
acies or  shares  are  subject  to  the  tax.  Thereupon,  the  surrogate 
may  issue  a  citation  to  the  proper  parties  to  show  cause  why  the 
tax  should  not  be  assessed  and  paid,  and  pending  the  appraisal 
and  assessment,  the  decree  settling  the  account  will  be  suspended. 

before  him,  having  for  its  object  the  whether  a  legacy  is  a  charge  on  real 
isettlement  of  an  executor's  accounts  estate,  see  Matter  of  Kick,  11  St.  Rep. 
and  to  obtain  a  decree  directing  the  688 ;  ]31oodgood  v.  Bruen,  2  Bradf.  8 ; 
distribution  of  the  fund  in  his  hands.  Matter  of  Plummer,  38  Misc.  536;  77 
and  witli  all  the  parties  in  interest  N.  Y.  Supp.  1115.  The  surrogate  has. 
present,  the  surrogate  may  construe  jurisdiction  to  determine  that  there 
the  provisions  of  the  will  and  deter-  was  by  the  will  such  an  equitable  con- 
mine  the  meaning  and  validity  of  any  version  of  the  testator's  real  estate 
of  them,  whenever  such  a  determina-  into  personalty  as  authorized  and  re- 
tion  is  necessary  in  order  to  make  his  quired  the  executor  to  collect  renta 
decree  as  to  distribution.  Such  a  and  sell  the  realty  and  to  apply  the 
jurisdiction  is,  of  course,  not  general;  same  or  the  proceeds  thereof  to  the 
but  it  is  one  which  is  incidental  to  payment  of  legacies.  (Matter  of  Eich- 
his  oflSce,  and  which  flows  clearly  mond,  63  App.  Div.  488;  71  N.  Y.. 
from  the  authority  conferred  upon  Supp.  795.)  To  the  same  eflfect,  Mat- 
him  by  the  statute."  See  also,  Matter  ter  of  Faile,  51  Misc.  166. 
of  Phillips,  56  Misc.  96 ;  Matter  of  82  Board  of  Missions  v.  Scovell,  3 
Burdick,  98  App.  Div.  560.  Dem.  516;  Baldwin  v.  Smith,  3  App. 
81  Matter  of  Woodworth,  5  Dem.  156.  Div.  350;  38  N.  Y.  Supp.  299;  Kirk  v. 
Yet  where  a  testator  attempts  to  McCann,  117  App.  Div.  56;  101  N.  Y. 
create  a  trust,  in  which  the  real  and  Supp.  1093;  Matter  of  Raymond,  73 
personal  property  are  inseparably  App.  Div.  11;  76  N.  Y.  Supp.  355. 
blended,  the  surrogate  has  power  to  Compare  Matter  of  Schweigert,  17 
determine  the  validity  of  the  trust  in  Misc.  186;  40  N.  Y.  Supp.  979. 
so  far  as  it  affects  the  personal  prop-  S3  Matter  of  Keef,  43  Hun,  98.  Se& 
erty.  (Matter  of  Trotter,  182  N.  Y,  §  774,  ante. 
465.)       As    to    power    to    determine 
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§  971.  Advances  to  beneficiaries —  Moneys  advanced  by  an  ex- 
ecutor or  administrator,  out  of  his  own  resources,  to  a  legatee  or 
distributee,  may  be  reimbursed  by  allowing  his  charge  therefor 
on  his  accounting.^*  And  where  allowances  are  made  for  the  sup- 
port of  minors  in  the  family  of  the  executor  or  administrator,  the 
subject  of  offsetting  the  value  of  their  services  should  be  con- 
sidered.^^ 

§  972.  Disputed  claim  made  by  or  against  representative There 

is  one  sort  of  "  disputed  "  claim  which  the  surrogate  is  expressly 
authorized  and  directed  to  determine,  on  the  judicial  settlement 
of  accounts,  which  has  been  already  mentioned.*®  On  the  judicial 
settlement  of  his  account,  the  accounting  party  "  may  prove  any 
debt  owing  to  him  by  the  decedent.  Where  a  contest  arises  be- 
tween the  accounting  party  and  any  of  the  other  parties,  respect- 
ing any  property  alleged  to  belong  to  the  estate,  but  to  which  the 
accounting  party  lays  claim,  either  individually  or  as  the  repre- 
sentative of  the  estate ;  or  respecting  a  debt,  alleged  to  be  dite  by 
the  accoimting  party  to  the  decedent,  or  by  the  decedent  to  the 
accounting  party,  the  contest  must,  except  where  the  claim  is 
made  in  a  representative  capacity,  in  which  case  it  may,  be  tried 
and  determined  in  the  same  manner  as  any  other  issue,  arising  in 
the  Surrogate's  Court."  ^  The  Surrogate's  Court  has  jurisdic- 
tion, therefore,  to  try  and  determine  a  disputed  claim  of  the  ac- 
counting party  against  the  decedent,®*  or  a  claim  alleged  to  be 

84  Broome  v.  Van  Hook,  1  Eedf.  444;  Hun,  599.)     The  determination  of  the 

Matter  of  Atwood,   10  Misc.   480 ;   32  surrogate   is   conclusive   upon   all   the 

N.  Y.  Supp.  115.     As  to  proper  form  parties  to  the  accounting.     (Skillin  v. 

of  account  by  administrator,  who  has  Central  Trust  Co.,  80  App.  Div.  206; 

made  advances  to  next  of  Icin  without  80  N.  Y.  Supp.  188.) 

reserving  siiflRcient  to   pay   debts,   see  88  Kyle    v.    Kyle,    67    N.    Y.    400 ; 

Matter  of  Keef,  43  Hun,  98.    See  ante,  Boughton   v.   Flint,    74   id.   476.      See 

§   969,  note  74.  Bevan  v.  Cooper,  72  id.  318;  Stiles  v. 

85Evertson  v.  Tappen,  5  Johns.  Ch.  Bureh,  S   Paige,    132;   Payne  v.   Mat- 

497.  thews,  6  id.  19;  Jumel  v.  Jumel,  7  id. 

86  See  §  642,  ante.  591;  Merchant  v.  Merchant,  2  Bradf. 

87  Co.  Civ.  Proc,  §  2731  (former  432;  Matter  of  Leslie,  3  Redf.  280; 
§  2739).  An  interest  in  real  property  Leviness  v.  Cassebeer,  3  id.  491;  Bar- 
was  conveyed  to  the  wife  of  decedent  ras  v.  Barras,  4  id.  263;  Smith  v. 
in  his  lifetime  as  security  for  a  debt  Christopher,  6  Sup.  Ct.  (T.  &  C.) 
due  to  decedent.  On  decedent's  death,  288;  Richardson  v.  Root,  19  Hun,  476; 
the  wife  was  appointed  administratrix,  Sexton  v.  Sexton,  64  App.  Div.  385 ; 
and  the  property  was  sold.  Held,  that  72  N.  Y.  Supp.  213;  aff'd,  174  N.  Y. 
the  administratrix  held  the  proceeds  510;  Jacobsen  v.  Levine,  59  Misc.  449. 
as  trustee  for  the  estate,  for  which  As  to  the  claim  of  the  representative 
she  must  account,  at  the  instance  of  a  to  property  formerly  belonging  to  the 
creditor  of  decedent,  and  that  the  sur-  decedent,  see  Matter  of  Ammarell,  38 
rogate  had  jurisdiction  to  determine  Misc.  399 ;  77  N.  Y.  Supp.  932 ;  Mat- 
such  a  claim.      (Matter  of  Potter,  32  ter  of  Archer,  51  Misc,  260.     The  sur- 
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due  by  the  representative  to  the  estate,  either  individually,** 
or  jointly  with  another.®"  But  it  has  no  jurisdiction  to  determine 
the  validity  of  a  claim  due  from  the  estate  to  a  firm  of  vrhich  the 
executor  is  a  member.®^ 

It  is  manifestly  the  duty  of  the  accounting  party  to  include  in 
his  account  a  statement  of  a  claim  due  to  himself  by  the  decedent 
and  support  it  by  affirmative  proof,  v^hether  it  is  disputed  or  not.®^ 
He  should,  of  course,  at  the  same  time,  exhibit  and  charge  him- 
self vs^ith  any  debt  due  by  himself  to  the  decedent.  If  he  fails  to 
do  so,  any  party  interested  may  present  a  claim  therefor,  and  the 
proper  time  to  do  so  is  on  the  accounting,®*  and  he  may  be  charged 
for  such  debt  wherever  he  administers,  notwithstanding  he  resides 
in  another  jurisdiction,  unless  the  rights  of  creditors  in  the  place 
of  his  residence  require  protection.®*  In  case  of  his  refusal  or  in- 
ability to  pay  his  debt  to  the  estate,  the  commissions  allowed  him 
upon  the  accounting  may  be  applied  to  its  satisfaction.®^ 

§  973.  Testamentary  trustees'  accounts. —  Where  an  executor  is 
also  a  testamentary  trustee  and  his  accounting  involves  all  that 
has  been  done  by  him  in  that  capacity  under  the  same  will,  the 
surrogate  has  aiithority  to  pass  upon  a  claim  presented  against 


rogate  has  no  power,  however,  to  try 
issues  arising  out  of  the  representa- 
tive's interest  as  mortgagee  of  dece- 
dent's real  estate.  (Matter  of  Mon- 
roe, 142  N.  Y.  484;   60  St.  Rep.  102.) 

89  Everts  v.  Everts,  62  Barb.  577 ; 
Gardner  v.  Gardner,  7  Paige,  112.  See 
Neilley  v.  Neilley,  89  N.  Y.  352;  Mat- 
ter of  Eisner,  1  Connoly,  358.  Upon 
the  judicial  settlement  of  the  accovint 
of  an  administratrix  of  her  husband's 
estate,  she  must  be  charged  with  a 
judgment  by  confession  entered  against 
her  in  favor  of  her  husband  in  the 
Supreme  Court,  even  though  she  has 
no  property  with  which  to  pay  it.  The 
Surrogate's  Court  cannot  adjudicate 
upon  the  validity  of  such  judgment  on 
the  ground  that  it  was  confessed  at 
the  husband's  request  and  without  con- 
sideration. (Matter  of  Griffith,  49 
Misc.  405.) 

90  Shakespeare  v.  Markham,  72  N.  Y. 
400;  Matter  of  Eisner,  5  Dem.  383; 
Matter  of  Ablowieh,  118  App.  Div.  626.' 

91  In  such  a  case,  the  executor  may 
pay  the  firm,  and  on  filing  a  voucher 
therefor,  ask  credit  for  the  amount, 
on  the  accounting,  at  which  time  any 
interested  party  mayquestion  the  pro- 


priety  of    its    payment.      (Matter   of 
Jones,  2  Misc.  221;  54  St.  Rep.  273.) 

92  As  to  the  nature  and  sufficiency 
of  the  proof  required,  see  ante,  §  643, 
and  Matter  of  Knibbs,  108  App.  Div. 
134.  '•■  There  is  no  necessity  for  filing 
a  further  or  supplemental  account  for 
the  purpose  of  enabling  the  adminis- 
tratrix to  verify  the  claim  which  she 
has  presented  against  the  estate.  It 
is  within  the  province  of  the  referee 
to  allow  a  properly  verified  claim  to 
be  now  filed,  or  the  claim  as  presented 
to  be  now  verified."  (Matter  of  Cava- 
nagh,  N.  Y.  Law  J.,  July  28,  1892.) 
Where  the  claim  is  not  objected  to, 
and  it  is  fully  set  forth  in  the  account, 
the  representative  is  not  disqualified 
from  testifying  in  support  of  his  claim, 
nor  required  to  object  to  his  own  testi- 
mony, by  the  provisions  of  section  829 
of  the  Code  of  Civil  Procedure.  (Mat- 
ter of  Porter,  60  Misc.  504.) 

93  Churchill  v.  Prescott,  3  Bradf. 
233. 

94  Churchill  v.  Prescott,  3  Bradf. 
233. 

95  Freeman  v.  Freeman,  4  Redf.  211. 
See  post,  §  991,  n.  56. 
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sucli  testamentary  trustee.^®  The  suggestion  that  the  court's  pow- 
ers on  a  trustee's  accounting  are  broader  than  those  which  can  be 
exercised  on  an  executor's  accounting,  is  not  sustained.®^  The 
Code  provides  that  "  upon  a  judicial  settlement  of  the  account  of 
a  testamentary  trustee,  a  controversy  which  arises,  respecting  the 
right  of  a  party  to  share  in  the  money  or  other  personal  property 
to  be  paid,  distributed,  or  delivered  over,  must  be  determined  in 
the  same  manner  as  other  issues  are  determined."  ®^  Under  this 
section,  it  has  been  held  that  a  surrogate  has  power  to  determine 
the  validity  and  legality  of  an  alleged  assignment  by  a  cestui  que 
trust.^^  He  may  also  pass  upon  the  right  of  the  trustee  to  deduct 
from  income  an  overpayment  previously  made  by  mistake,-^  but 
he  has  no  power  to  determine  the  validity  of  agreements  by  the 
distributees  as  to  the  trustee's  compensation.^ 

§  974.  Proceedings  on  settlement  of  account On  the  return  of 

the  citation,  issued  in  a  voluntary  proceeding,  "  the  surrogate  must 
take  the  account,  and  hear  the  allegations  and  proofs  of  the  parties 
respecting  the  same."  *  Where  the  parties  cited  on  the  repre- 
sentative's petition  neglect  to  appear,  the  latter  may  proceed  ex 
parte;  but  an  infant  who  thus  makes  default  is  not  thereby  de- 

96  Gladding  v.   Follett,   2   Dem.   58.  distributive   share   until   an   action   is 

But  the  Surrogate's  Court  has  no  juris-  brought  and  it  is  determined  whether 

diction,  upon  the  settlement  of  the  ao-  the   owner   of   the   share   is   liable   as 

counts  of  a  testamentary  trustee,  who  surety  upon  the  bond  of  a  former  trus- 

is  also  one  of  the  beneficiaries  of  the  tee  of  the  estate.      (Matter   of  Horn, 

trust,  to   pass  upon   a  claim   that  he  7  App.  Div.  89;  39  N.  Y.  Supp.  954.) 

should  account  to  the  estate   for  the  Upon  the  accounting  of  a  testamentary 

injury  inflicted  upon  it  by  reason  of  trustee  who  has  been  directed  to  hold 

his  having  joined  with  other  beneficia-  a    certain    sum    invested    in   order   to 

ries  in  the  purchase  of  a  portion  of  the  produce   certain   annuities,   the   objec- 

r.eal  estate  for  their  own  interest  and  tion  that  the  sum  so  held  is  unneces- 

profit.      And    the    court   will   not   ex-  sarily    large,    and   that   a   part   of   it 

amine    such    dealings    of    the    trustee  should   be   returned   to   the   residuary 

with  the  estate  in  order  to  determine  estate,  does  not  relate  to  the  account- 

whether  or  not  the  trustee  is  entitled  ing  and  cannot  be  considered  in  that 

to  commissions  and  thus  make  an  ad-  proceeding.       (Matter    of    Willets,    5 

judication  conclusive  upon  the  parties,  Dem.  342 ;  aiPd,  on  other  points,  in  9 

but  will  reserve  the  question  of  com-  St.  Rep.  321.) 

missions  and  leave  the  parties  to  settle  89  Matter  of  Rogers,  2  Connoly,  639. 
the  question  of  the  trustee's  liability  So,  too,  he  may  determine  whether  re- 
in the  Supreme  Court  where  complete  leases  exchanged  between  the  trustee 
relief  may  be  given.  (Matter  of  Mc-  and  beneficiary  are  sufficient  to  extin- 
Inerney,  62  Misc.  441.)  guish   the    trust.      (Matter    of   U.    S. 

STVan    Sinderen    v.    Lawrence,    50  Trust  Co.,  175  N.  Y.  304.) 

Hun,  272.  l  Rutherford     v.     Myers,     50     App. 

98  Co.  Civ.  Proc,  §  2812.     This  sec-  Div.  298 ;  63  N.  Y.  Supp.  939. 

tion  refers  to  a  controversy  which  in-  2  Matter    of    Young,    15    App.    Div. 

volves  a  claim  to,  or  a  lien  upon,  the  285 ;  44  N.  Y.  Supp.  585. 

specific  share  itself.     Hence,  a  surro-  3  Co.    Civ.    Proc,    §    2728     (former 

gate    cannot   withhold   payment   of    a  §  2730). 
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prived  of  his  right.     A  guardian  ad  litem  should  be  appointed : 
and  in  ISTew  York  county  the  rule  is  that  a  decree  shall  only  be  en- 
tered, on  a  written  report  of  the  guardian  appearing  for  the  infant 
to  the  effect  that  he  has  carefully  examined  the  account  and  finds 
it  correct. 

.  §  975.  Proceedings  before  referee. — .  The  general  powers  of  ref- 
erees appointed  in  Surrogates'  Courts  have  already  been  fully 
stated.^  On  a  judicial  serttlement,  the  account  itself  is  the  sub- 
ject-matter of  the  proceeding;  and,  like  a  pleading  in  an  action, 
the  court  or  referee,  even  at  the  trial,  may  allow  any  amendment 
of  it  which  does  not  include  a  transaction  subsequent  in  time  to 
the  return  day  of  the  citation.* 

§  976.  Burden  of  proof — Items  in  the  account,  not  disputed,  are 
to  be  admitted.'  Where  the  affidavit  annexed  to  the  account  is 
full  and  distinct  as  to  the  payments,  and  the  items  charged  as 
disbursements  under  twenty  dollars,  do  not,  together,  exceed  fiv& 
hundred  dollars,  and  the  payment  of  sums  over  that  amount  are 
supported  by  vouchers,  it  is  for  the  party  who  objects  to  the  ac- 

4Kellett  V.  Ratlibun,  4  Paige,  101;  of  its  deceased  parent,  having  been 
Matter  of  Leinkauf,  4  Dem.  1.  The  made  parties  to  the  accounting,  the- 
appointment  of  special  guardians,  or  judgment  on  the  accounting  would  be 
guardians  ad  litem,  for  infants,  is  gov-  binding  on  the  child  and  on  its  parents' 
erned  by  general  regulations  applica-  estate.  (Matter  of  Smith,  68  Hun, 
ble  to  all  special  proceedings  in  the  530;  23  N.  Y.  Supp.  87.)  See  the 
Surrogate's  Court.  See  ante,  §  108.  seventh  article  of  this  chapter,  post. 
If  minors  are  cited,  it  is  imperative  5  See  §§  118,  650,  653,  ante. 
that  special  guardians  of  such  minors  6  Matter  of  Odell,  1  Connoly,  94; 
should  be  appointed,  or  the  Surrogate's  IS  St.  Rep.  997;  Matter  of  Gearns,  27 
Court  will  have  uo  jurisdiction  over  Misc.  70;  58  N.  Y.  Supp.  200;  Mat- 
such  minors,  except  for  service  of  the  ter  of  Frank,  1  App.  Div.  39 ;  s.  c.  as 
citation.  (Matter  of  Lockman,  4  Abb.  Matter  of  Schneider,  36  N.  Y.  Supp. 
N.  C.  173.)  The  recital  in  the  surro-  972;  Matter  of  Munoz,  N.  Y.  Law  J.,. 
gate's  decree  upon  the  final  accounting  July  20,  1893.  In  Price  v.  Brown 
of  an  executor,  that  proof  of  service  (112  N.  Y.  677),  upon  trial  before  a 
of  the  citation  upon  infant  legatees  referee  of  an  action  to  recover  a  bal- 
was  produced,  is  not  conclusive;  it  is  ance  of  trust  funds  alleged  to  have 
the  executor's  duty  to  see  that  proof  been  in  the  liands  of  defendant's  tes- 
of  service  is  preserved.  (Hood  v.  tator  at  the  time  of  his  death,  the 
Hood,  85  N.  Y.  561.)  Pending  a  vol-  referee  allowed  an  amendment  of  the 
untary  accounting  by  a  testamentary  complaint  by  striking  out  a  credit 
trustee,  a  beneficiary  of  the  trust  es-  given  by  mistake  and  increasing  the 
tate  died,  leaving  an  infant  child  and  amount  claimed,  and  where  the  judg- 
3,  will,  executed  before  the  child's  ment  entered  upon  the  referee's  report 
birth,  which  made  no  provision  for  it.  was  reversed  and  a  new  trial  granted. 
Held,  that,  on  its  parents'  death,  the  — Held,  that  the  amendment  did  not 
child  was  vested  with  some  interest  in  introduce  a  new  cause  of  action  and 
the  trust  estate,  and  was,  therefore,  a  was  within  the  discretion  of  the  ref- 
proper,  although  perhaps  not  a  neces-  eree.  See  §  118,  ante. 
sary,  party  to  the  accounting;  and  7  Westervelt  v.  Gregg,  1  Barb.  Ch. 
that  the  child,  as  well  as  the  executor   469. 
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count  to  falsify  and  surcharge  it,  by  objections  in  the  form  of 
distinct  and  specific  allegations,  and,  on  the  hearing,  he  must 
support  his  allegations  by  proof.^  While  the  accounting  party 
must  be  prepared  to  establish  the  propriety  of  his  payments,  if 
disputed;®  yet,  speaking  generally,  the  burden  of  impeaching  the 
accounts,  if  they  are  duly  supported  by  his  oath,  is  upon  the 
party  objecting.^"      It  is  not  necessary  that  a  debt  should  have 


s  Valentine  v.  Valentine,  2  Barb.  Cli. 
430;  Orser  v.  Orser,  5  Dem.  21;  Mat- 
ter of  Rowland,  id.  216;  Metzger  v. 
Metzger,  1  Bradf.  265;  Carroll  v. 
Hughes,  5  Redf.  337.  A  payment 
made  on  account  of  a  debt  of  the 
estate,  not  exceeding  the  pro  rata  share 
to  which  such  debt  would  be  entitled 
in  the  pro  rata  distribution,  should  be 
allowed,  though  the  creditor  does  not 
come  in  to  claim  the  residue  upon  the 
final  settlement.  (Johnson  v.  Corbett, 
11  Paige,  265.) 

9  See  §  556,  ante;  Matter  of  O'Hara, 
50  Misc.  495. 

lOJournault  v.  Ferris,  2  Dem.  320; 
St.  John  V.  McKee,  id.  236 ;  Matter  of 
Palmer,  3  id.  129;  Lynch  v.  Patchen, 
id.  58;  Matter  of  White,  6  id.  375; 
Matter  of  Fithian,  1  Connoly,  187; 
Bellinger  v.  Potter,  36  St.  Rep.  601; 
13  N.  Y.  Supp.  9;  Matter  of  Smith,  13 
Misc.  592;  Matter  of  Arkenburgh,  id. 
744;  35  N.  Y.  Supp.  251;  Matter  of 
Sprague,  40  App.  Div.  615;  57  N.  Y. 
Supp.  1128;  aff'd,  162  N.  Y.  611;  Mat- 
ter of  Stevenson,  86  Hun,  325;  33 
N.  Y.  Supp.  493 ;  Matter  of  Baker,  42 
App.  Div.  370;  Matter  of  Wagner,  40 
Misc.  490;  82  N.  Y.  Supp.  797;  Mat- 
ter of  Dittrich,  53  Misc.  514;  Matter 
of  Cozine,  104  App.  Div.  182 ;  93  N.  Y. 
Supp.  1124.  The  burden  of  proving 
that  an  execiitor  might  have  collected 
a  demand  inventoried  is  upon  the  con- 
testant (Smith  V.  Collamer,  2  Dem. 
147)  ;  and  so  is  the  burden  of  im- 
peaching the  justness  of  disbursements, 
made  by  a  trustee  for  expenses  of  ad- 
ministration. (Valentine  v.  Valentine, 
3  Dem.  597.)  So,  too,  as  to  the  cor- 
rectness of  the  inventory.  (Matter  of 
Perry,  129  App.  Div.  587.)  On  the 
accounting  of  an  administratrix  of  an 
executor,  to  whom  the  will  gave  the 
right  to  use  the  estate  for  his  own 
benefit,  the  burden  is  upon  the  con- 
testants to  show,  by  competent  proof, 
the  amount  remaining  in  the  exec- 
utor's hands  at  his  death.  (Matter 
of  Ryalls,  80  Hun,  459;   62  St.  Rep. 


287;  Seaward  v.  Davis,  133  App.  Div. 
191;  Swarthout  v.  Ranier,  143  N.  Y. 
504. )  But  in  the  absence  of  a  voucher, 
the  burden  is  upon  the  accounting 
party  to  prove  the  correctness  and 
justice  of  a  charge  for  which  he  asks 
credit,  and  the  voucher  for  which  has 
been  lost.  (Matter  of  Rowland,  5 
Dem.  216.)  See  Rose  v.  Rose,  6  Dem. 
26;  s.  c,  19  St.  Rep.  783.  But  com- 
pare Matter  of  Nockin,  15  id.  731; 
Matter  of  Selleck,  111  N.  Y.  284.  The 
surrogate  may  compel  an  accounting 
executor  to  be  cross-examined  as  to 
the  items  of  his  attorney's  bill  for 
costs.  (Matter  of  Denike,  48  Hun, 
606.)  Where  the  accounting  party  is 
thus  examined  under  oath  by  an  ad- 
verse party,  his  whole  statement  must 
be  taken  together;  and  a  part  tending 
to  charge  him  cannot  be  separated 
from  a  part  tending  to  explain  it  and 
operating  in  his  favor.  (Ogilvie  v. 
Ogilvie,  1  Bradf.  356.)  Compare 
Rouse  V.  Whited,  25  N.  Y.  170.  Upon 
a  question  of  assets,  the  declarations 
of  the  decedent  as  to  the  amount  or 
value  of  his  property  are  not  compe- 
tent to  charge  the  administrator  with 
assets.  The  administrator  is  only 
bound  to  a  faithful  attempt  to  realize 
upon  such  assets  as  may  come  to  his 
knowledge.  The  declarations  of  de- 
ceased can  have  no  other  effect  than 
to  put  him  upon  inquiry,  upon  their 
being  brought  home  to  him.  ( Ginochio 
V.  Porcella,  3  Bradf.  277.)  See  Mat- 
ter of  Woodward,  69  App.  Div.  286; 
74  N.  Y.  Supp.  755.  It  is  error  for 
the  surrogate  to  receive  evidence  of 
the  declarations  of  the  testator, 
against  the  executor,  in  reference  to 
business  matters  between  them,  tend- 
ing to  charge  the  latter  with  an  in- 
debtedness to  the  estate.  (Everts  v. 
Everts,  62  Barb.  577.)  Where  the 
representative  sold  property  belonging 
to  the  estate,  the  price  mentioned  in 
the  conveyance  is  not  necessarily  con- 
clusive on  him  on  the  accounting. 
(Upson  V.  Badeau,  3  Bradf.  13.)     The 
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been  paid  —  the  allowance  and  payment  of  which  are  contested  — 
in  order  to  shift  the  burden  of  proof  from  the  contestant;  it  is 
enough  that  the  claim  has  been  allowed  by  the  accounting  party.^^ 

§  977.  Proceedings  upon  referee's  report The  report  of  the 

referee  being  filed/^  any  party  dissatisfied  therewith  should  file 
exceptions  thereto/'  and  these  should  specifically  point  out  the 
errors  complained  of,  where  they  do  not  appear  from  a  mere  de- 
nial of  the  correctness  of  the  finding.^*  It  is  the  duty  of  the  court 
to  consider  the  exceptions  filed,  and  determine  the  questions  pre- 
sented thereby. ■'^^     The  court  is  not  bound  to  sustain  or  overrule 

surrogate  should  not  refuse  to  allow  follow  the  confirmation  of  the  report 
proof  of  certain  payments  to  the  next  or  other  determination  upon  it.  (Mat- 
of  kin,  because  the  parties  have  sub-  ter  of  Woodhouse,  1  L.  Bui.  15 ;  Mat- 
mitted  their  case  without  proof  of  such  ter  of  Foster,  3  Redf.  532.)  In  the 
payment,  if  the  application  is  made  .latter  case,  the  auditor  instituted  a 
while  the  proceedings  are  still  pend-  proceeding  to  compel  the  executor  to 
ing,  and  after  the  surrogate  has  an-  take  up  a  report  in  his  favor,  and 
nounced  that  he  would  hear  the  par-  there  were  no  assets  in  his  hands, 
ties  touching  anything  that  had  es-  Otherwise,  as  to  a  referee  appointed 
caped  his  attention,  when  they  come  in  accordance  with  the  provisions  of 
before  him  to  settle  the  decree.  (Peo-  the  statute  of  1870.  (lb.)  Doubt- 
pie  V.  Coffin,  7  Hun,  608.)  The  sub-  less,  the  latter  ruling  applies  to  a 
mission  of  the  case,  without  proof  of  referee  appointed  under  the  Code, 
the  payment,  at  most,  furnishes  mat-  13  In  New  York  county  the  follow- 
ter  for  the  exercise  of  his  discretion,  ing  rule  is  in  force:  "When  a  ref- 
like  an  application  on  a,  trial  to  intro-  tree's  report  shall  be  filed,  together 
duce  further  testimony  after  counsel  with  the  testimony  taken  before  him, 
have  rested,  or  to  recall  a  witness  said  report  shall  be  confirmed  as  of 
after  he  has  left  the  stand;  and  al-  course,  unless  exceptions  thereto  shall 
though,  as  a  general  rule,  a  higher  be  filed  by  a  creditor  or  party  inter- 
court  will  not  review  the  exercise  of  ested  in  the  accounting  or  proceeding, 
a  discretionary  power  by  an  inferior  within  eight  days  after  a  written 
tribunal,  yet  it  is  its  duty  to  do  so,  notic  of  such  filing  and  a  copy  of 
in  the  case  of  a  palpable  abuse  of  dis-  such  report  shall  have  been  served 
cretion.  As  the  surrogate  in  this  case  upon  the  opposing  party;  and  in  case 
refused  to  exercise  his  discretion,  on  exceptions  shall  be  so  filed,  either  party 
the  ground  of  a  want  of  power,  that  may  bring  on  the  hearing  of  said 
was  an  error  which  it  was  the  duty  exceptions  on  eight  days'  notice,  on 
of  the  higher  court  to  correct.     (lb.)  any  stated  motion  day  of  said  Surro- 

11  Matter  of  Warrin,  56  App.  Div.  gate's  Court."  \^'here  the  accounting 
414;  Matter  of  Prince,  56  Misc.  222;  party  does  not  file  exceptions,  it  will 
Matter  of  Nelson,  63  Misc.  627.  Com-  be  inferred  that  he  acquiesced  in  the 
pare  Matter  of  Davis,  N.  Y.  I/aw  J.,  report,  and  the  court  will  not  after- 
Feb.  19,  1892.  ward   grant  him   a,  rehearing  on   the 

12  As  to  form  of  report,  exceptions  matters  decided  by  the  referee.  (Mat- 
thereto,  and  proceedings  thereon,  gen-  ter  of  Mull,  22  St.  Rep.  327.) 

crally,  see  §118e*seg.,  ante.    After  a       14  Ingrem   v.   Mackey,   5   Redf.    357. 

referee  has  filed  his  report,  he  cannot  The    court    is    entitled    to    something 

make  an  additional  finding.      (Matter  more   than   a   general   exception    that 

of  Richardson,  2  Misc.  288. )     But  see  the  conclusion  of  law  is  "  contrary  to 

§    964,    ante.     An    auditor    appointed  the  evidence  and  the  law."      (Matter 

pursuant  to  the  Revised  Statutes  could  of    Sickles,   N.    Y.   Law   J.,    Feb.    10, 

not  withhold  his  report  until  his  fees  1890.) 

were  paid,  since  the  allowance  to  be        15  Matter    of    Pool,    18    Week.    Dig. 

made  to  him  by  the  surrogate  was  to  555. 
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the  exceptions  specifically,  but  if  it  is  satisfied  that  justice  re- 
quires the  taking  of  further  testimony,  it  will  reserve  the  ques- 
tions on  the  exceptions,  and  order  further  testimony  to  be  taken.  ^® 
The  proceedings  to  review  a  referee's  report  are  now  substantially 
the  same  as  if  the  reference  was  had  in  an  ordinary  civil  action, 
and  the  rules  applicable  thereto  are  to  be  found  in  the  general 
provisions  of  the  Code  of  Civil  Procedure. 

AETICLE  FIFTH. 

rOEM  AND  CONTENTS  OF  THE  ACCOUNT;,  AND  PEODUCTION  OP 

VOUCHEES. 

SUBDIVISION  1. 

FOEM  OF  THE  ACCOUNT,  ITS   VEEIFICATION,  AND  VOUCHEES. 

§  978.  The  debtor  side  of  the  account —  Executors  and  adminis- 
trators, in  making  up  their  accounts,"  are,  in  convenient  order, 
first,  to  charge  themselves  with  the  amount  of  the  property  of  the 
deceased  contained  in  the  inventory,  at  the  appraised  value.^*  They 
are  then  to  charge  themselves  with  the  increase  thereof,  such  as 
interest  that  has  accrued  on  debts  owing  to  the  deceased,  and  prop- 
erty and  demands  which  have  been  discovered  subsequently  to  the 
taking  of  the  inventory;  next,  sums  for  which  they  have  sold 
property  exceeding  its  appraised  value,  and  then  all  other  increase 
to  the  inventory,  showing  the  items  thereof.  The  sum  total  of 
these  matters  of  increase,  added  to  the  value  of  the  property 
shown  by  the  inventory,  and  subject  to  such  modification  as  the 
event  justifies,  upon  principles  which  are  elsewhere  explained, 
constitutes  the  debtor  side  of  the  account.-'®    Where  the  executor 


16  Matter  of  Pollock,  3  Redf.  101.  the   court   for   instructions   as   to   the 

17  The  statute  does  not  prescribe  any  proper  mode  of  presenting  the  account, 
special  form  to  be  adopted  by  an  exec-  Held,  that  such  instructions  should  not 
utor  in  making  up  his  account.  Such  be  given;  the  executor  should,  in  the 
a  paper  should  contain  a  clear  and  first  instance,  solve  for  himself  the 
definite  statement  of  his  dealing  with  problem  which  confronted  him,  leaving 
his  test.itor's  estate,  so  that  it  can  be  it  to  those  interested  to  raise  desired 
made  the  subject  of  intelligent  objec-  issues  by  filing  abjections. 

tions.  (Solomons  v.  Kursheedt,  3  18  The  executor  should  charge  him- 
Dcm.  307.)  In  that  case,  the  exec-  self  with  the  value  of  property  as 
Titor  of  the  will  of  each  of  two  de-  shown  in  his  inventory  on  his  perma- 
oedents,  whose  respective  testamentary  nent  appointment,  and  not  as  shown 
provisions  were  in  direct  antagonism,  on  a  prior  inventory  made  as  tempo- 
cited  all  persons  interested  in  either  rary  administrator.  (Matter  of  Tis- 
of  the  o.'tates  to  attend  the  judicial  dale,  110  App.  Div.  857.) 
settlement  of  his  account  as  represen-  19  Matter  of  Jones,  1  Redf.  263; 
tative  of  one  thereof,  and  applied  to  Willoox  v.  Smith,  26  Barb.  316,  346. 
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or  administrator  has  received  the  proceeds  of  real  property,  he 
should  not,  in  the  absence  of  any  equitable  conversion  of  such 
proceeds  into  personalty,  include  them  as  personal  assets,  but  they 
should  be  stated,  if  at  all,  separately.^"  When  the  provisions  of 
the  will  operate  as  an  equitable  conversion  of  the  real  estate,  the 
executor  is  accountable  for  the  rents.^^ 

§  979.  The  credit  side  of  the  account The  next  business  of 

the  accounting  party  is  to  show  what  has  become  of  the  sum  total. 
And,  in  a  convenient  order,  the  first  class  of  items  on  the  credit 
side  consists  of  debts  found  to  be  bad  or  doubtful,  which  have  not 
been  paid,  and  these  are  credited  as  the  uncollectible  amounts  set 
down  in  the  inventory.  And  the  reason  why  such  debts  were  not 
collectible  should  be  stated,  except  where  it  is  unnecessary  because 
they  were  marked  worthless  in  the  inventory,  and  may  be  pre- 
sumed uncollectible.  The  fact  whether  debts  are  marked  worthless 
were  collectible  or  not,  is  a  fact  to  be  judicially  determined  by  the 
surrogate  in  passing  upon  the  account.  And  if  a  final  accounting 
is  sought,  the  facts  justifying  the  credit  claimed  should  be  stated. 
The  statement  of  the  fact  that  the  debts  are  not  collected  will  not 
justify  a  decree  that  they  were  not  collectible.^^  The  next  class  of 
credits  comprise  the  sums  for  which  the  representative  has  neces- 
sarily sold  property  at  less  prices  than  its  appraised  value,  with  a 
list  of  articles  or  description  of  the  property  so  sold.^^  A  third 
class  comprises  the  articles  of  property  lost  without  the  fault  of 
the  executor  or  administrator.  And  here,  too,  the  cause  of  loss, 
with  the  appraised  value  of  the  articles  in  question,  should  be 
stated,  for  the  surrogate  is  here,  also,  to  pass  judicially  on  the 
sufficiency  of  the  excuse  offered.  The  fourth  class  comprises  the 
funeral  expenses  and  the  debts  of  the  decedent,  naming  the  credit- 
ors and  the  times  and  amounts  of  payments.  The  fifth  class  com- 
prises the  items  of  the  actual  and  necessary  expenses  paid  in  the 
course  of  administration  in  execution  of  duty.^*    The  sixth  class 

20  Matter    of    Place,    1    Eedf.    276;  of    the    estate.       (Wilcox    v.    Quinby, 

Matter  of  Brown,  5  Dem.  223.     As  to  73  Hun,  524;  26  N.  Y.  Supp.  114.) 

the   proper   statement   of  the  account  21  Matter  of  Langlois,  26  Abb.  N.  C. 

of    a    testamentary    trustee    who   has  226;  14  N.  Y.  Supp.  146. 

invested    moneys    on    mortgage,     and  22  Matter  of  Jones,  1  Redf.  263. 

bought   in    the"  property    at   a   lesser  23  Willcox  v.   Smith,  26   Barb.   316, 

figure,    and    subsequently    sold    at    a  346.     See  Farmers'  Loan  &  Trust  Co. 

higher  sum,  see  Farmers'  Loan  &  Trust  v.  Hall,  5  Dem.  73. 

Co.  V.  Hall,  5  Dem.  73.     A  testamen-  24  The    expenses    of    the    accounting 

tary  trustee    of   a   life  estate  in   net  proceeding  should  not  appear   in   the 

income   must    distinguish    in    his    ac-  account,  but  should  form  a  part  of  the 

counts    between    the    income    derived  bill  of  costs   presented   for   allowance 

from     the     estate     and     the     charges  and   taxation   upon   the   entry   of   the 

thereon,   and  the  principal  or   corpus  decree  passing  the  account.      (Matter 


S97  Accountings.  §  980. 

comprises  payments  to  legatees  and  next  of  kin.^^  The  sum  total 
of  such  credits  is  then  to  be  subtracted  from  the  amount  of  the 
debtor  side  of  the  account.  Following  this,  should  be  mentioned 
the  articles  of  property  which  are  yet  unsold,  with  the  appraised 
value  thereof,  and  the  reasons  why  they  have  not  been  sold.  And 
the  delivery  of  articles  set  apart  for  the  widow  and  children,  if 
any,  under  the  statute,  may  also  properly  be  stated. 

§  980.  Facts  additional  to  the  pecuniary  items Besides  the 

items  of  account,  strictly  so  called,  the  accounting  party  should 
set  forth  a  number  of  other  facts  which  are  pertinent  and  proper 
to  be  considered  by  the  surrogate  in  making  up  his  decree  - —  such 
as  an  enumeration  of  the  parties  in  interest,  and  a  statement  as 
to  the  proceedings  of  advertisement,  etc.,  to  ascertain  the  debts. 
Under  these  heads,  the  executor  or  administrator  should,  in  ordi- 
nary cases,  state. the  names  and  ages  of  the  legatees  and  next  of 
kin;  and  if  any  are  minors  or  incompetents,  that  fact  should  be 
stated,  and  whether  they  have  guardians,  and,  if  so,  their  names, 
residences,  and  the  mode  of  their  appointment;  and  if  any  are 
females,  whether  they  are  married  or  unmarried  —  these  circum- 
stances being  necessary  to  enable  the  surrogate  to  pass  on  the  pro- 
priety of  payments  made  to  them,  or  their  right  in  respect  to 
claims  of  legacies  or  shares.  The  account  should  also  state,  as 
part  of  the  proceedings,  when  the  inventory  was  filed;  when  the 

•of  Perry,  5  Miac.  149.)  The  failure  the  support  of  infant  children  of  the 
of  the  executor  to  set  forth  in  his  ac-  testator,  before  his  receipt  of  any 
<!ount  the  items  of  necessary  expense  moneys  in  the  capacity  of  guardian, 
actually  paid  by  him,  does  not  pre-  should  be  credited  in  his  account  as 
■elude  an  allowance  therefor  by  the  executor.  (Matter  of  Gearns,  27  Misc. 
surrogate.  (Matter  of  Kane,  64  App.  76;  58  N.  Y.  Supp.  200.)  Where  a 
Div.  566;  72  N.  Y.  Supp.  333.)  will  gave  testator's  widow  the  income 
25  The  account  should  be  made  up  so  of  the  estate,  and  so  much  of  the 
as  to  show,  in  the  first  instance,  the  principal  as  she  should  think  best  for 
net  amount  of  assets  in  the  hands  her  support  and  that  of  her  imbecile 
of  the  accounting  party,  and  the  dis-  son,  the  residue  and  remainder  at  the 
tributive  share  to  which  each  legatee  death  of  both  to  go  to  residuary  lega- 
is  entitled.  In  ascertaining  this  tees,  it  is  proper  for  the  surrogate  to 
amount,  the  executors  are  entitled  require  the  widow,  as  executrix,  to 
to  credit  for  payments  to  legatees,  file  a  supplemental  account  showing 
only  to  the  extent  of  the  distribu-  in  detail  her  transactions  with  the 
tive  share  to  which  each  legatee  principal  of  the  estate,  including  an 
was  entitled  at  the  time  of  the  ac-  itemized  statement  of  incomes  received 
counting.  If  they  have  overpaid  a  and  of  payments  made  for  the  benefit 
legatee,  they  must  look  to  him  for  of  the  son  and  for  her  own  support, 
reimbursement;  they  cannot  claim  in  order  to  ascertain  if  any  part  of 
•credit  for  the  amount  so  overpaid,  the  estate  had  been  diverted  from  the 
and  thereby  diminish  or  postpone  the  purposes  specified  in  the  will.  (Mat- 
amounts  payable  to  other  legatees,  ter  of  Hunt,  84  App.  Div.  159;  82 
(Adair  v.  Brimmer,  74  N.  Y.  539.)  N.  Y.  Supp.  538;  aflf'd,  179  N.  Y.  570.) 
Moneys  paid  out  by  the  executor  for 

57 


§§  981,  982.  Accountings.  898 

advertisements  for  claims  were  published;  what  claims  were  al- 
lowed, what  disputed,  and  what  were  rejected,  and  the  time  and 
manner  in  which  they  were  rejected  or  disputed;  what  suits,  if 
any,  have  been  commenced  thereon ;  which  of  them  have  been  de- 
termined, and  how,  and  which  are  pending,  and  the  amount 
claimed.  This  is  necessary,  -in  order  to  enable  the  surrogate  to 
determine  if  any  of  the  estate  is  to  be  reserved  for  disputed 
claims.  The  account  should  also  state  what  claims  have  been 
presented  and  allowed  since  the  expiration  of  the  advertisement 
for  claims.  If  no  such  claims  have  been  rejected  or  disputed 
and  no  suits  have  been  commenced,  it  must  be  so  stated.  If  the 
accounting  party  has  a  claim  for  debt  owing  to  him  by  the  dece- 
dent, it  should  be  stated  with  some  fullness.  If  he  took  no  voucher 
when  he  made  payment  of  a  claim,  or  if  the  voucher  taken  has 
been  lost  or  destroyed,  he  should  state  the  fact,  and  attach  the 
proof  of  payment.^®  All  these  things  are  essential  in  the  account.^'^ 
It  is  material,  also,  that  the  character  of  the  debts  paid,  allowed, 
or  prosecuted  should  be  stated;  that  is,  whether  they  are  judg- 
ments docketed,  etc.,  or  debts  of  an  inferior  class.^*  If  any  other 
fact  has  occurred,  as  a  part  of  the  proceedings,  which  may  affect 
the  estate,  or  the  rights  of  any  party  in  interest,  or  his  own  rights, 
he  ought  to  state  it. 

§  981.  Separate  account  for  each  of  several  trusts In  the  case 

of  several  distinct  trusts,  as  where  the  decree  settling  the  ac- 
counts of  executors  directs  them  to  set  apart  twelve  different  trusts 
as  provided  by  the  will,  the  trustees,  in  subsequently  accounting, 
may  properly  do  so  by  twelve  separate  petitions  and  citations, 
instead  of  one,  the  trustees  having  kept  the  accounts  as  to  each 
trust  separately;  and  the  surrogate  properly  denied  a  motion  to 
compel  a  consolidation  of  the  accounts.^* 

§  982.  Verification  of  account —  To  each  account  "  must  be  ap- 
pended the  affidavit  of  the  accounting  party,  to  the  effect  that 
the  account  contains,  according  to  the  best  of  his  knowledge  and 
belief,  a  full  and  true  statement  of  all  his  receipts  and  disburse- 
ments on  account  of  the  estate  of  the  decedent;  and  of  all  money 

26  See  §  984,  post.  28  See  Matter  of  Jones,  1  Redf.  263. 

27  But  it  need  not  show  the  amount  Wliere  executors  credit  themselves 
of  the  residuary  estate  when  it  does  with  payment  of  a  debt  by  offsetting 
show  the  amount  of  such  estate,  sub-  one  due  the  estate,  they  rawst  show 
ject  to  deductions  which  can  only  be  such  offset  has  been  allowed  by  the 
fixed  at  the  entry  of  the  decree  of  other  party.  (In  re  Archer,  23  N.  Y. 
settlement.       (Bullard    v.    Benson,     1  Supp.  1041.) 

Dem.  486.)  29  Matter  of  Willets,  112  N.  Y.  289. 
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and  other  property  belonging  to  the  estate,  which  have  come  to 
his  hands,  or  been  received  by  any  other  person,  by  his  order  or 
authority,  for  his  use ;  and  that  he  does  not  know  of  any  error  or 
omission  in  the  account,  to  the  prejudice  of  any  creditor  of,  or 
person  interested  in,  the  estate  of  the  decedent."  ^°  The  lilte  affi- 
davit must  be  appended  to  each  account  iiled  with  the  surrogate 
by  a  testamentary  trustee,  "  except  that  the  expression,  '  the  trust 
created  by  the  will,'  with  such  other  description  of  the  trust  as  is 
necessary  to  identify  it,  must  be  submitted  in  place  of  the  words, 
'  the  estate  of  the  decedent.'  "  ^^ 

§  983.  Production  of  vouchers —  The  accounting  party  must 
produce  and  file  a  voucher  for  every  payment,  except  in  one  of 
the  following  cases:  "(1)  He  may  be  allowed,  without  a  voucher, 
any  proper  item  of  expenditure,  not  exceeding  twenty  dollars, 
if  it  is  supported  by  his  own  uncontradicted  oath,  stating  posi- 
tively the  fact  of  payment,  and  specifying  when  and  to  whom 
the  payment  was  made ;  but  all  the  items  so  allowed  against  an 
estate,  on  all  the  accountings  of  all  the  executors,  or  adminis- 
trators, shall  not  exceed  five  hundred  dollars.  (2)  If  he  proves, 
by  his  own  oath,  or  another's  testimony,  that  he  did  not  take  a 
voucher  when  he  made  the  payment;  or  that  the  voucher  then 
taken  by  him  has  been  lost  or  destroyed;  he  may  be  allowed  any 
item,  the  payment  of  which  he  satisfactorily  proves  by  the  testi- 
mony of  the  person  to  whom  he  made  it ;  or,  if  that  person  is 
dead,  or  cannot  after  diligent  search  be  found,  by  any  competent 
evidence,  other  than  his  own  oath  or  that  of  his  wife."  *^ 

30  Co.  Civ.  Proc,  §  2729  (consolidat-  by  personal  infoi-mation  of  their  cor- 
ing former  §  2733 ) .  See  Williams  v.  rectness  from  his  bookkeeper  (Gillespie 
Purdy,  6  Paige,  166;  Gardner  V.  Card-  v.  Brooks,  2  Redf.  349);  and  that 
ner,  7  id.  112.  information   from    the   widow   that   a 

31  Co.  Civ.  Proc,  §  2811.  certain  sum  was   due   from  the   dece- 

32  Co.  Civ.  Proc,  §  2729  (consolidat-  dent  to  a  servant  was  sufficient  to 
ing  former  §  2734).  And  see  Co.  Civ.  justify  the  executor  in  making  pay- 
Proc,  §2811.  The  last  clause  modifies  ment  without  a  voucher.  (lb.)  In 
the  provision  of  the  former  statute,  Willco.x  v.  Smith  (26  Barb.  316), 
as  to  which  it  was  said  to  be  manifest,  it  was  held,  that  the  statute  was 
that  if  the  rules  should  not  be  re-  imperative  in  requiring  the  production 
laxed,  in  favor  of  the  representative  of  vouchers;  and  that  if  an  account 
of  an  estate  under  certain  circum-  could  be  allowed  in  any  case  without 
stances,  injustice  would  be  done,  and  vouchers,  and  without  proof,  other 
a  serious  obstacle  to  the  assumption  than  the  oath  of  the  executor  or  ad- 
of  such  trusts  be  prevented.  (Matter  ministrator,  it  was  only  where  credi- 
of  Pollock,  3  Redf.  100,  130.)  So,  tors  refused  to  give  vouchers,  or  where 
it  was  held,  that  executors  were  not  they  had  been  lost  or  destroyed.  See 
bound  to  require  vouchers  from  credi-  Matter  of  Wicke,  74  App.  Div.  221 ; 
tors  whose  claims  were  attested  by  77  N.  Y.  Supp.  558.  In  Westervelt  v. 
the  decedent's  books  of   account,   and  Gregg  (1  Barb.  Ch.  469,  479),  it  was 
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§  984.  Proof  on  nonproduction  of  voucher. — ■"  But  an  allowance 
cannot  be  so  made,  unless  the  surrogate  is  satisfied  that  the  charge 
is  correct  and  just."  ^^  The  accounting  party  is  not  bound  to 
establish  payments  for  which  he  presents  vouchers  unless  denied 
by  objections,  and  the  burden  of  impeaching  such  payments  is 
on  the  contestant.^*  The  lack  of  vouchers  is  not  necesssrily  an 
insuperable  obstacle  to  passing  the  accounts.  The  surrogate,  by 
reason  of  the  nature  of  his  office,  may,  by  evidence  morally  admis- 
sible, ascertain  where  truth  and  justice  lies  and  decree  accord- 
ingly.^^   It  seems,  however,  that  an  oral  admission  by  contestant's 


held,  t)iat  an  estate  should  not  be  sub- 
ject to  the  useless  expense  of  produc- 
ing evidence  to  prove  the  items  in  a 
verified  account,  vfhen  the  correctness 
of  those  items  was  not  in  fact  ques- 
tioned by  the   parties  in  interest. 

33  Co.  Civ.  Proc,  §  2729.  See  Peck 
V.  Sherwood,  56  X.  Y.  015.  Payments 
made  by  the  representative  cannot  be 
rejected  merely  because  neither  the  ac- 
counts, nor  the  oath  to  the  accounts, 
disclose  to  whom  such  payments  have 
been  made ;  it  is  sufficient  if  the  testi- 
mony of  the  representative  shows  to 
whom  the  money  has  been  paid;  and 
it  seems  that  in  case  of  payments 
under  $20,  where  there  is  no  reason 
to  doubt  that  the  payment  has  been 
made,  such  payments  will  not  be  dis- 
allowed in  all  cases,  even  where  the 
representative  cannot  remember  the 
name  of  the  payee,  and  cannot  identify 
him.  Matter  of  Nichols,  4  Redf .  288 ; 
decided  under  the  R.  S.  It  is  not  an 
insuperable  objection  to  allowing  a 
gross  sum  for  disbursements  made  by 
the  executor,  in  managing  the  estate 
for  a  series  of  years,  that  he  is  not 
able  to  give  in  detail  all  the  various 
items  of  charge.  (Brohde  v.  Bruner. 
2  Redf.  333.)  See  Cornwell  v.  Deck, 
id.  87.  But  where  the  executor  die, 
not  file  vouchers,  admitted  to  have, 
been  received,  for  disbursements  aggre- 
gating many  thousand  dollars,  the  de- 
cree settling  their  account  should 
have  been  set  aside  on  application  of 
the  heirs.  (Matter  of  Wicke,  74  App. 
Div.  221,  77  N.  Y.  Supp.  558.) 

34Boughton  V.  Flint,  74  N.  Y.  477; 
Bainbridge  v.  McCullough,  1  Hun, 
488;  Carroll  V.  Hughes,  5  Redf.  337. 
Where  an  administrator  actually  has 
vouchers  for  claims  under  $20  which 
he  has  paid,  the  surrogate  may  require 
their  production  upon  his  accounting 
in  order  that  they  may  be  scrutinized 


by  the  contestants,  and  his  refusal  to 
do  so  will  be  a  ground  for  suspicion 
and  furnish  the  surrogate  sufficient 
reason  in  the  exercise  of  his  discretion 
for  the  rejection  of  such  claims  as 
credits.  (Orser  v.  Orser,  5  Dem.  21.) 
The  neglect  of  the  representative  to 
require  the  affidavit  of  the  claimant  on 
the  presentation  of  the  debt,  as  he 
is  authorized  to  do,  is  not  in  itself 
ground  for  rejecting  the  allowance,  if 
the  demand  is  supported  by  a  voucher 
upon  the  accounting.  (Metzger  v. 
Metzger,  1  Bradf.  265.)  See  §  640, 
ante. 

35  Matter  of  Langlois,  2  Connoly, 
481;  26  Abb.  N.  C.  226.  In  that  case, 
the  books  of  a  deceased  executrix  were, 
without  objection,  received  in  evidence 
in  support  of  the  account  of  her  suc- 
cessors, and  contestants'  counsel  orally 
admitted  in  open  court  the  correctness 
of  the  account.  In  Matter  of  Wagner 
(119  N.  Y.  31),  the  remark  of  Gray, 
J.,  though  obiter,  commends  itself: 
"  The  general  jurisdiction  conferred 
upon  the  Surrogate's  Court  in  mat- 
ters relating  to  the  conduct  of  execu- 
tors and  administrators  would  seem 
meaningless,  if  not  an  absurdity,  if  it 
did  not  comprehend  the  right  to  de- 
cree intelligently,  and  upon  equitable 
principles,  and  to  order  their  conduct 
upon  principles  of  justice  and  of  rea- 
son." In  Willcox  V.  Smith  (26  Barb. 
343 ) ,  after  stating  the  stringent  rules 
to  which  executors  and  administrators 
are  held  in  establishing  their  accounts, 
and  pronouncing  them  "  eminently 
just,"  the  court  said  these  rules 
"  should  not  be  departed  from  except 
in  cases  of  the  most  urgent  necessity, 
and  in  order  to  prevent  absolute  injus- 
tice." In  Matter  of  Gerow  (23  N.  Y. 
Supp.  847),  the  surrogate  of  Rock- 
land held,  that,  in  the  absence  of 
vouchers,  some  proof  of  payment  must 
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counsel  in  open  court,  of  the  correctness  of  the  account,  is  a  com- 
plete waiver  of  the  objection  that  proper  vouchers  or  evidence 
have  not  been  produced.^" 

SUBDIVISION  2. 

THE    SUBJECT-MATTER    OF    THE   ACCOUIirT. 


§  985.  The  assets  mentioned  in  the  inventory If  a  proper  in- 
ventory has  been  filed,  it  will  usually  disclose  the  principal  assets 
for  which  the  representative  is  bound  to  account ;  and  presump- 
tively, the  value  fixed  in  the  inventory  is  the  value  for  which  he 
must  account.^^  The  inventory  is  prima  facie  evidence  against 
him,  both  of  what  the  assets  consist  of  and  of  their  value.  But 
the  inventory  is  not  conclusive  against  either  party.  The  repre- 
sentative has  a  right  to  show  that  property  was  included  in  the 
inventory  which,  in  fact,  did  not  belong  to  the  estate,^®  and  he 
may  also  show  that  property  belonging  to  the  estate  was,  in  fact, 


be  furnished  by  competent  witnesses, 
as  provided  by  subdivision  2.  Refer- 
ring to  Matter  of  Langlois,  he  said: 
"  If  a  surrogate  can  substitute  his 
own  sense  of  justice  in  place  of  that 
of  the  Legislature,  as  embodied  in  sec- 
tion 2734,  and  determine  that  vouchers 
need  not  be  taken,  then  the  rule  is 
practically  annulled."  C!ompare  Mat- 
ter of  Cruger,  34  N.  Y.  Supp.  191 ;  68 
St.  Eep.  241.  In  Matter  of  Grant  (40 
St.  Rep.  944;  16  N.  Y.  Supp.  716),  the 
General  Term  of  Fifth  Department 
reversed  a  decree  allowing  payments 
for  a  tombstone  and  funeral  expenses, 
where  no  vouchers  were  filed  and  no 
evidence  showing  payment  appeared 
in  the  ease  on  appeal.  The  letter,  as 
well  as  the  policy  of  the  statute,  re- 
quire that  the  oath  of  the  accounting 
party,  in  the  case  of  a  lost  or  de- 
stroyed voucher,  should  be  excluded. 
But  where  he  is  called  as  a  witness 
by  the  contestant  and  examined  as  to 
such  payments,  his  testimony  concern- 
ing payments  made  by  him,  where  he 
took  vouchers,  which  are  lost,  con- 
cludes the  contestant.  (Rose  v.  Rose, 
6  Dem.  26;  s.  c.  as  Matter  of  Rose, 
19  St.  Rep.  783.) 

36  Matter  of  Langlois,  supra. 

37  Matter  of  Childs,  26  N.  Y.  Supp. 
721;    Matter    of    Shipman,    82    Hun, 


108;  31  N.  Y.  Supp.  571;  Matter  of 
Maack,  13  Misc.  368;  35  N.  Y.  Supp. 
109.  See  Co.  Civ.  Proc;  §  1832.  An 
executor  should  be  charged  with  the 
value  of  property  as  shown  in  his  in- 
ventory on  his  appointment  as  per- 
manent executor  and  not  as  shown  on 
a  prior  inventory  made  as  temporary 
executor.  (Matter  of  Tisdale,  110 
App.  Div.  857.)  Where,  in  the  six 
months  between  the  time  when  execu- 
tors filed  their  accounts  as  such  and 
the  time  when  a  decree  was  entered 
settling  their  accounts  and  directing- 
them  to  pay  the  balance  of  the  es- 
tate in  their  hands  to  themselves  as 
trustees,  they  sold  a  leasehold  for 
double  its  inventoried  value  and  paid 
over  to  themselves  as  trustees  only 
the  inventoried  value  as  being  the 
amount  with  which  they  were  charged 
in  the  decree,  the  surrogate  let  that 
part  of  the  decree  and  account  stand 
but  held  that  while  they  might  retain 
the  other  half  of  the  price  they  had 
received  they  must  thereafter  account 
for  it  as  executors.  (Matter  of 
Mitchell,  41  Misc.  603.) 

38  Where  the  appraisers  had  failed 
to  set  apart  the  statutory  allowance 
to  the  widow,  it  may  be  done  on 
the  accounting.  (Matter  of  Maack, 
supra. ) 
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of  less  value  than  the. amount  at  which  it  was  inventoried,  and 
that,  notwithstanding  his  diligence  and  fidelity,  he  has  been  un- 
able to  realize  the  amounts  contained  in  the  inventory.^"  So, 
where  the  representative  received  money  paid  to  him  by  mistake, 
as  due  to  the  estate,  he  is  not  chargeable  with  it  as  assets,  unless 
the  person  paying  it  has  waived  his  claim  to  recall  it.*"  He  may 
also  show  that  the  value  placed  upon  any  article  of  the  assets  in 
the  inventory  was  excessive,  but  very  clear  proof  of  this  should 
be  required.  It  is  not  enough  to  show  that  he  has  not  realized 
the  inventory  value.  Thus,  if  he  sells  assets  at  the  inventory 
valuation,  and,  instead  of  securing  payment  of  the  price,  gives 
a  long  credit  without  sufficient  security,  and  by  this  negligence 
loses  a  part  of  the  price,  he  is  not  entitled  to  a  diminution  of  the 
valuation  upon  the  ground  that  the  price  for  which  he  bargained 
was  higher  than  he  could  have  secured  on  a  cash  sale.*-^  Upon 
the  same  principle,  if  the  executor  buys  in  assets  for  his  own 
benefit,  though  in  the  name  of  another  person,  at  less  th-n  the 
inventory  price,   he   cannot   be   allowed  to   account   at   only   the 


39  Co.  Civ.  Proc,  §  1832 ;  Schultz  v. 
Pulver,  11  Wend.  361.  Where  debts 
due  decedent,  to  a  large  amount,  were 
inventoried  as  ■worthless,  and  the  ex- 
ecutors, under  the  advice  of  decedent's 
bookkeeper,  who  was  familiar  witli  the 
circumstances,  did  not  attempt  to  col- 
lect them  by  suit, —  Held,  they  were 
not  chargeable  with  such  debts,  in  the 
absence  of  evidence  that  the  debts 
might  have  bef.n  collected.  (Gillespie 
V.  Brooks,  2  Redf.  349.)  Where  the 
surviving  partner  is  also  the  executor 
or  administrator  of  the  deceased  part- 
ner, a  statement  of  the  partnership 
affairs  is  incidental  to  the  settlement 
of  the  accounts  of  the  executor  or 
administrator,  and,  in  a  case  of  final 
accounting,  is  absolutely  necessary. 
(Marre  v.  Ginochio,  2  Bradf.  165.) 
The  books  of  the  firm  and  the  balance 
sheet,  showing  the  amount  due  the  es- 
tate, are  evidence  against  him  on  his 
accounting.  And  if  he  claims  that 
any  deduction  shall  be  made  with  ref- 
erence to  the  uncertain  value  of  the 
assets,  the  burden  is  upon  him  to 
show  what  corrections,  if  any,  are  to 
be  made.  (Matter  of  Saltus,  3  Abb. 
Ct.  App.  Dec.  243.)  Where  the  bulk 
of  a  large  estate  consisted  of  stocks, 
and,  fifty  days  after  the  appointment 
of  administrators,  a  general  decline 
began  in  the  stockmarket,  and  it  did 
not  recover  during  the  following  year 


and  the  administrators  did  not  sell 
because  of  the  prospective  loss  but 
applied  as  soon  as  possible  for  a  ju- 
dicial settlement  of  their  accounts,  the 
surrogate  held  that  they  were  not 
chargeable  with  the  stocks  at  their  in- 
ventory value  and  made  them  an  al- 
lowance to  cover  the  decrease  of  the 
estate  as  having  occurred  without 
their  fault.  (Matter  of  Thompson,  41 
Misc.  420,  84  N.  Y.  Supp.  1111;  alT'd, 
87  App.  Div.  609.) 

40  Johnson  v.  Corbett,  1 1  Paige, 
265.  In  Matter  of  Pollock  (3  Redf. 
101),  the  executor,  in  his  accounts, 
erroneously  charged  himself  with  sums 
of  money, —  Held,  it  did  not  prevent 
him  from  afterward,  on  his  account- 
ing, claiming  that  he  was  not  properly 
chargeable  with  them.  See  Matter  of 
Rembe,  23  Misc.  44;  51  N.  Y.  Supp. 
507.  In  Betts  v.  Betts  (4  Abb.  N.  C. 
324,  439),  an  agent  of  executors  re- 
ported to  them  the  sum  of  $475,  as 
collected  from  a  tenant,  which  was 
not  actually  collected;  and  the  execu- 
tors, in  accounting  before  the  surro- 
gate, credited  the  estate  with  that 
sum.  But  the  tenant  having  failed, 
and  the  sum  remaining  uncollected, 
without  fault  of  the  agent, —  Held, 
proper  for  the  executors  to  repay  it, 
and  charge  it  in  their  account. 

41  Hasbrouck  v.  Hasbrouck,  27  N.  Y. 
182. 
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price  fixed  by  the  sale.  In  such  a  case,  he  is  properly  chargeable 
with  the  value  of  the  assets  so  sold;  and  in  the  absence  of  any 
decisive  and  satisfactory  proof  otherwise,  the  best  evidence  will 
be  the  sworn  inventory  filed  by  the  representative  himself.*^ 

§  986.  Impeaching  inventory. —  On  the  other  hand,  the  parties 
interested  may  show  that  assets,  other  than  those  contained  in 
the  inventory,  have  come  to  the  hands  of  the  representative,  or 
might  have  come,  by  the  exercise  of  due  care  and  attention.*^ 
The  inventory  may  be  rebutted  by  showing  that  the  account  which 
the  representative  renders  is  false  or  erroneous  in  the  omission 
of  assets  received,  or  which  ought  to  have  been  received,  or  by 
showing  that  the  accounting  party  has  intentionally  failed  to 
account  for  parts  of  the  estate,  or  made  himself  liable  by  wrong 
dealing  or  negligence.''* 

§  987.  Assets  not  in  inventory —  Where  the  existence  of  other 
assets  is  alleged,  for  which  the  representative  has  not  accounted, 
the  surrogate  has,  of  course,  jurisdiction  to  determine  the  ques- 
tion ;  and  if  the  representative,  admitting  that  the  articles  referred 
to  belong  to  the  decedent,  sets  up  a  gift  by  the  decedent  to  him 
before  death,  the  surrogate  has  jurisdiction  to  determine  the 
question  of  a  gift  as  necessarily  incidental  to  the  settlement  of  the 
accounts,  and  making  a  decree  for  distribution.*^     It  will  often 

42  Schenck  v.  Dart,  22  N.  Y.  420.  some  years  before  her  death,  does  not 
Tn  Wright  v.  Fleming  (71  N.  Y.  612),  authorize  the  presumption  that  she 
an  administrator's  accounts  showed  a  died  the  owner  of  it.  (Matter  of 
sale  of  bonds  belonging  to  the  estate,  Ryalls,  80  Hun,  459;  30  N.  Y.  Supp. 
and    he    accounted    for    the    proceeds.  455.) 

In    the    absence    of    any    objection    to       45  Merchant   v.   Merchant,   2    Bradf. 

them  or  proof  tending  to  impeach  the  432,  437.     See  §§  584,  967,  ante.    Also 

statement, —  Held,   error   for   the   sur-  Doty  v.  Willson,  47  N.  Y.  580 ;  Fowler 

rogate  to  charge  him  with  the  value  v.  Lockwood,  3  Eedf .  465 ;   Matter  of 

and    interest,    as    if   he    had    retained  Barefield,   177  N.  Y.  387.     So,  too,  a 

them.     See  Matter  of  Yetter,  44  App.  person  interested   in   the   estate   as   a 

Div.   404;   61  N.  Y.  Supp.   175;   aff'd,  widow  or   next  of  kin,   who  has   pre- 

162  N.  Y.  615.  sented   to    the    appraisers    an   article, 

43  The  burden  of  so  doing  is  upon  under  the  belief  that  it  was  a,  part 
the  contestant.  (jMatter  of  Mullon,  of  the  property  of  the  decedent,  is 
145  N.  Y.  98;  64  St.  Rep.  551;  Mat-  not  necessarily  estopped  by  the  ap- 
ter  of  Van  Sise,  38  Misc.  ,155;  77  N.  praisal;  but  may  subsequently,  on 
Y.  Supp.  266.)  Co.  Civ.  Proc,  §  1832,  being  advised  of  his  own  title  thereto, 
relating  to  the  rebuttal  of  inventories,  interpose  his  claim.  (Sanford  v.  San- 
was  not  designed  to  operate  upon  an  ford,  5  Lans.  486;  61  Barb.  293.) 
accounting  where  an  administrator's  Compare  Van  Slooten  v.  Wheeler,  140 
management  of  his  trust  is  upon  trial.  N.  Y.  624.  See  Matter  of  Myers,  36 
(Matter  of  Woodworth,  5  Dem.  156.)  App.  Div.   625;   55   N.   Y.   Supp.    168. 

44  Hasbrouck  v.  Hasbrouck,  supra;  For  a  case  where  the  representative 
Halsted  v.  Hyman,  3  Bradf.  426 ;  deposited  her  own  moneys  in  the  testa- 
Montgomery  V.  Dunning,  2  id.  220.  tor's  bank  account  and  it  was  sought 
See  Matter  of  Tobin,  40  St.  Rep.  366;  to  add  them  to  the  inventory,  see  Mat- 
16  N.   Y.   Supp.   462.     The  mere  fact  ter  of  Shipman,  82  Hun,  108. 

that  decedent  owned  certain  property 
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happen  that  assets  have  been  acquired  since  the  filing  of  the 
inventory,  the  existence  of  which  was  unknown  at  the  time,  or 
depended  on  a  contingency,  making  their  inventory  and  appraisal 
impracticable.  In  case  of  an  equitable  conversion,  the  executor 
has,  by  virtue  of  his  office,  the  administration  of  both  kinds  of 
property,  real  and  personal,  and  should  account  for  all  as  assets.*® 
The  representative  is  not  chargeable  with  the  value  of  chattels, 
in  the  use  of  which  the  testator  has  given  a  life  estate  to  one  per- 
son, with  remainder  over  to  others.  The  remedy  of  the  remain- 
dermen is  not  against  the  representative,  but,  in  case  of  danger 
to  the  chattels,  to  require  the  life  tenant  to  give  security.*^  Hav- 
ing already  treated,  as  fully  as  was  thought  to  be  necessary,  of 
the  quantity  of  the  estate,  and  what  assets  executors  and  admin- 
istrators are  accountable  for,  it  will  be  unnecessary  to  pursue  the 
subject  any  further  here.*^ 

AETICLE  SIXTH. 

COMPENSATION   OF  EXECUTOES,   ADMINISTEATOES,   AND  TESTA- 
MENTARY TEUSTEES. 

§  988.  Rate  of  compensation  of  executors  and  administrators. — 

The  statute  provides  that,  "  on  the  settlement  of  the  account  of 
an  executor  or  administrator,  the  surrogate  must  allow  to  him 
for  his  services,  and  if  there  be  more  than  one,  apportion  among 
them,  according  to  the  services  rendered  by  them  respectively, 
over  and  above  his  or  their  expenses : 

"  For  receiving  and  paying  out  all  sums  of  money  not  exceed- 
ing one  thousand  dollars  at  the  rate  of  five  per  centum. 

40  Matter  of  Mitchell,  61  Hun,  372;  Redf.  175.)     As  to  powers  of  personal 

16  N.  Y.  Supp.  180,    See  Shuttleworth  representatives    with    respect   to    real 

V.    Winter,   55   N.   Y.   624,   631.     The  estate    and    their    accountability    for 

surrogate  has  power  to  compel  an  ex-  rents    and   profits,    see   ante,    §§    530, 

ecutor  to  account  for  proceeds  result-  532. 

ing  from  the  exercise  of  a  discretion-        47  Matter  of  Place,  1  Redf.  276.    See 

ary  power  to  sell  real  estate.     (Matter  Earle    v.    Earle,    73    App.    Div.    300; 

of  Cutting,  N.  Y.  Daily  Reg.,  Nov.  18,  76  N.  Y.  Supp.  851,  and  §  749,  ante. 

1885.)      A  general  devise  to  executors  Under  a  will  which  gave  to  trustees 

to   sell   and  distribute,   in  a   specified  a  farm  and  farming  utensils  and  live 

way,  the  proceeds  of  real  estate,  does  stock  for  the  use  of  testator's  son, — 

not  convert   it  into  personalty,  so  as  Held,     that    the     trustees     were    not 

to  make  them  accountable  for  such  as  chargeable   to   the    remainderman   for 

has  not  been  sold,  as  personalty  upon  the    personal    property    because    they 

their  final   accounting,  and,  if  a  sale  gave  it  into  the  custody  of  the  son. 

is  not  made  within  a.  proper  time,  the  (Matter  of  Washbon,  38  St.  Rep.  619; 

remedy  is  by  application  to  the  court  14  N.  Y.  Supp.  672.) 
to  compel  it.      ( Matter  of  Hunter,  3        48  See  §  528  et  seq.,  ante. 
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"  For  receiving  and  paying  out  any  additional  sums,  not  amount- 
ing to  more  than  ten  thousand  dollars,  at  the  rate  of  two  and 
one-half  per  centum. 

"  For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one 
per  centum."  *^ 

§  989.  Allowance  for  expenses — In  addition  to  the  allowance 
by  way  of  compensation  for  their  personal  services,  the  represen- 
tatives must  be  allowed  for  their  "  necessary  expenses  actually 
paid  by  them."  ^°  The  reader  is  referred  to  previous  pages,  where 
the  subject  of  expenses  of  administration  is  fully  dealt  with.^^ 
Expenses  of  accounting  are  mentioned  later  on. 

§  990.  Compensation   of  testamentary  trustees K  otwithstand- 

ing  the  repeal  of  the  statute,^^  which  gave  the  same  commissions 
to  testamentary  trustees  as  to  executors,  etc.,  it  was  held  that  trus- 
tees were  within  the  equity  of  the  statute,  and  the  surrogate  had 
power  to  grant  them  such  commissions  as  are  incident  to  his 
general  power  to  settle  their  accounts,  and  the  power  was  imi- 
formly  assumed. ^^      The  statute  now  provides,  however,  that  in 

49  By  L.  1893,  e.  686,  the  foregoing  But  where  he  is  subjected  to  inoon- 
provision  of  the  Revised  Statutes  (2  sistent  demands  by  two  successors  of 
R.  S.  93,  §  58,  as  amended  L.  1863,  the  original  trustee,  one  a  substituted 
e.  362,  §  8;  L.  1880,  c.  245)  was  car-  trustee  appointed  by  the  surrogate, 
ried  into  the  Code,  and  being  consoli-  and  the  other  an  agent  and  representa- 
dated  with  the  former  sections  2736,  tive  of  the  Supreme  Court  to  fulfill 
2737,  and  2738  (now  repealed),  con-  the  same  trust,  he  will  not  be  required 
stitute  section  2730.  The  second  para-  to  turn  over  the  trust  estate  without 
graph  of  the  original  statute  (before  compensation  for  his  services  and  the 
the  amendment  of  1893,  on  bringing  proper  expenses  which  he  has  incurred 
it  into  the  Code)  allowed  2%  per  in  the  payment  of  his  counsel.  See 
cent.  "  for  receiving  and  paying  out  Matter  of  McCoy,  51  Misc.  441 ;  Mat- 
any  sums  exceeding  $1,000,  and  not  ter  of  Fisk,  45  Misc.  298;  Whitehead 
amounting  to  $10,000,"  that  is,  on  v.  Draper,  132  App.  Div.  799;  Matter 
$9,000;  and  1  per  cent,  on  all  sums  of  McCormiok,  46  Misc.  386.  But 
above  $10,000;  whereas  now  the  rate  compare  Matter  of  Whipple  (81  App. 
is  increased  by  $25  on  all  sums  of  Div.  589;  81  N.  Y.  Supp.  393),  where 
$11,000  or  under.  As  to  compensation  it  was  held  that  the  estate  of  a  de- 
of  temporary  administrators,  see  §  423,  ceased  executor  is  entitled  to  eommis- 
ante,  and  of  ancillary  administrators,  sions  on  such  sums  as  were  received 
Matter  of  Kucielski,  49  Misc.  404.  In  and  paid  out  during  his  life. 
Matter  of  Ingraham  (60  Misc.  44),  50  Co.  Civ.  Proc,  §  2730. 
it  was  said  that  section  2730  does  not  51  gee  §  552  et  seq.,  ante. 
govern  the  case  of  an  executor  or  ad-  52  L.  1866,  i;.  155. 
ministrator  of  a  deceased  representa-  53  Hurlburt  v.  Durant,  88  N.  Y. 
tive,  and  that  hence  he  is  not  entitled  121;  Johnson  v.  Lawrence,  95  id.  154; 
to  commissions  upon  the  estate  in  the  Laytin  v.  Davidson,  id.  263;  Meelicr 
hands  of  his  testator  at  the  time  of  v.  Crawford,  5  Redf.  450;  Matter  of 
his  death,  nor  even  upon  sums  of  Roosevelt,  id.  601 ;  Hall  v.  Campbell, 
money  which  have  since  been  collected  1  Dem.  415 ;  Slosson  v.  Naylor,  2  id. 
by  him  for  jents  and  interest  on  mort-  257 ;  4  Civ.  Proc.  Rep.  280 ;  Matter 
gages   belonging   to   the    trust   estate,  of  Johnson,  170  N.  Y.  139. 
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all  "  annual  accountings  "  of  trustees  created  by  will  or  appointed 
by  any  competent  authority  to  execute  a  trust  created  by  will, 
the  surrogate  "  shall  allow  to  the  trustee  or  trustees  the  same  com- 
pensation for  his  or  their  services,  by  way  of  commission,  as  are 
allowed  by  law  to  executors  and  administrators,  besides  their  just 
and  reasonable  expenses  therein."  ^^ 

§  991.   Ground  of  the  rigrht  to  compensation The  statute  gives 

the  commissions  as  matter  of  right,  and  the  surrogate  has  no  power 
to  withhold  them,  or  to  state  a  balance  excluding  them,^"  providing 
the  representative  has  properly  administered  the  estate.^'^  The 
doctrine  of  the  common  law,  on  the  contrary,  is  that  an  executor 
or  administrator,  like  any  other  trustee,  is  not  entitled  to  com- 
missions, nor  to  any  compensation  for  his  services  in  the  execution 
of  his  trust;  the  reason  of  this  refusal  to  award  a  compensation, 
without  statute  authority,  being,  that  the  acceptance  of  a  trust 
must  be  deemed  voluntary  and  confidential,  and  a  just  indemnity 
is  all  that  can  be  expected  or  required.^**      The  statute  now  allows 

54  Where  a  substituted  trustee  of  a  50  Halsey  v.  Vau  Amringe,  6  Paige, 

testamentary    trust    dies    before    the  12 :  Dakin  v.  Demming,  id.  95 ;  Matter 

trust   is  fully   executed  his   estate   is  of  Curtiss,  9  App.  Div.  285.     Compare 

entitled    to    commissions   at    half   the  Secor  v.  Sentis,  5  Eedf.  570.    The  eom- 

statutory  rate  upon  the  cash  received  missions'  of   an   executor,   who   is   in- 

by    him    upon    taking    over    the    trust  debted  to  the  estate,  must  be  applied, 

fund   and  half   commissions   upon   the  on    the  settlement  of   his    account,   to 

monoys  which  he  received  during  his  the  liquidation  of  his  indebtedness  to 

administration  of  the  estate  and  also  the  decedent.      (Freeman  v.  Freeman, 

to  a  commission  of  one-half  the  statu-  4  Eedf.  211;  Matter  of  Brintnall,  40 

tory  rate  on  the  total  fund  which  he  Misc.   67;    81   N.   Y.   Supp.   250.     See 

has  to  distribute  in  cash  or  securities;  Ward  v.  Ford,  4  Eedf.  34.) 

that  the  fund  is  to  be  turned  over  to  57  See  Wheelwright  v.   Ehoades,   28 

other  testamentary  trustees  under  the  Hun,  57;    11   Abb.  N.   C.  382;   Matter 

same    will    of    whom    the    accounting  of   Dutcher,    102    App.    Div.    410;    92 

trustee  is  one  is  immaterial.      (White-  N.   Y.  Supp.   418;   Matter   of  Ordway, 

head  v.  Draper,  132  App.  Div.  799.)  131   App.  Div.  339;   Welling  v.  Well- 

65  Co.   Civ.  Proc,   §   2802.      See  also  ing,  3  Dem.  511,  and  cases  infra.     See 

id.,   §  3320.     The  life  beneiiciary,  act-  Matter  of  Ingersoll,  95  App.  Div.  211; 

ing    as    trustee    with    others    in    the  88  N.  Y.  Supp.  698. 

management  of  the  trust,   is  entitled  58  In  an  early  case,  Chancellor  Kent, 

to   the   same   commissions   as   her   co-  in  refusing  a  trustee's  request  to  be 

trustees  upon  the  corpus  of  the  trust,  allowed  commissions,  said  that  it  could 

(Robertson  v.  de  Brulatour,  188  N.  Y.  not  have  a,  very  favorable  influence  on 

301 ;     Matter    of    Wilcox,     125     App.  the  prudence  and  diligence  of  a  trus- 

Div.  152.)     The  commissions  of  testa-  tee,  were  the  court  to  promote,  by  the 

mcntary  trustees  are  governed  by  the  hopes    of    reward,    a    competition,    or 

law  in  force  at  the  time  of  the  settle-  even   a   desire,   for   the    possession   of 

ment  of  their  accounts,  although  the  private     trusts     that     relate     to     the 

services     may    have    been    performed  moneyed  concerns  of  the  helpless  and 

prior  to   the  enactment  of  such   law.  infirm.        (Manning     v.     Manning,     1 

(Naylor  v.  Gale,  73  Hun,  53;  25  N.  J'ohns.  Ch.  527.) 
Y.   Supp.   034 ;   Whitehead  v.  Draper, 
132  App.  Div.  799.) 
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a  specific  compensation ;  but  as  to  all  beyond  that,  the  courts  still 
adhere  to  this  statutory  principle,  and  the  executor  or  adminis- 
trator cannot,  even  by  rendering  service  beyond  his  duty  as  trus- 
tee, entitle  himself  to  additional  compensation,  however  necessary 
the  service  and  reasonable  his  price."" 

§  992.  Statute  allowance  exclusive — The  statute  allowance,  if 
claimed,  is  exclusive  of  a  specific  compensation  in  the  will;  and 
if  a  testator  has  provided  for  such  compensation,  ani  election 
between  that  and  the  statute  allowance  is  necessary.  The  Code 
declares  that  where  the  will  provides  a  specific  compensation  to 
an  executor,  administrator,  or  trustee,  he  is  not  entitled  to  any 
allowance  for  his  services,  unless,  by  a  written  instrument  filed 
with  the  surrogate,  he  renounces  the  specific  compensation.^"  The 
subject  of  legacies  given  in  lieu  of  commissions  is  considered  else- 

69  Myers  v.  Bolton,  157  N.  Y.  393 ;  would  be  more  advantageous,  and  they 
28  Civ.  Proc.  Kep.  397;  Matter  ol  may  lose  their  opportunity  by  laches. 
Howard,  3  Misc.  170;  24  N.  Y.  Supp.  (Arthur  v.  Nelson,  1  Dem.  33V.)  In 
836;  Matter  of  Krisfcldt,  49  Misc.  26;  Matter  of  Weeks  (5  Dem.  194),  it  was 
Matter  of  Seigler,  49  Misc.  189;  Mat-  held,  that  the  time  within  which  an 
ter  of  Popp,  123  App.  Div.  2;  Matter  executor  may  renounce  his  legacy  is 
<)f  Dummett,  38  Misc.  477;  77  N.  Y.  not  limited  by  law.  So  long  as  he  has 
Supp.  1118.  See  §  557  et  seq.,  ante,  not  indicated  his  election  between  such 
As  to  the  transferable  nature  of  the  provision  and  the  statutory  commis- 
right  to  commissions,  see  De  Peyster  sions,  either  by  taking  to  himself  one 
V.  Ferrers,  11  Paige,  13;  Gray  v.  Mur-  or  the  other,  or  by  some  other  mode, 
ray,  3  Johns,  th.  167;  Worrall  v.  his  right  to  file  a  renunciation,  and  to 
Driggs,  1  Redf.  449;  Matter  of  Worth-  avail  himself  of  its  benefits,  remains 
ington,  141  N.  Y.  9;  56  St.  Rep.  561.  unimpaired.  To  the  same  effect,  Mat- 
A  decree  of  a  surrogate  will  not  be  ter  of  Arkenburgh,  38  App.  Div.  473; 
reversed  because  it  allows  a  gross  sum  56  N.  Y.  Supp.  523 ;  distinguishing 
to  the  administrator  for  his  services,  Arthur  v.  ISTelson,  supra.  Where  an 
if  it  appear  that  it  does  not  exceed  the  executor  has  renounced  the  right  to 
amount  of  his  statutory  fees.  (Green  specified  compensation,  the  surrogate 
V.  Sanders,  18  Hun,  308.)  For  pro-  is  not  authorized  to  permit  him  to 
ceedinga  in  an  action  to  recover  from  retract  the  same  without  the  consent 
executors  commissions  allowed  by  a  of  the  parties  in  interest.  (lb.)  In 
decree  of  the  surrogate,  which  was  Matter  of  Tilden  (5  Dem.  230;  44 
afterward  reversed,  see  Scholey  v.  Hal-  Hun,  441;  98  N.  Y.  Supp.  434),  the 
eey,  72  N.  Y.  578.  will  provided  for  compensation  to  be 

60  Oo.  Civ.  Proc,  §  2730  (consolidat-    received  by  the  executors,  which  it  di- 
ing    former    §  2737 ) .      For    the    cor-    reeted  to  be  paid  to  them  from  time 
responding  statute  as  to  trustees,  see   to  time  in  proportion  to  their  services. 
Co.  Civ.  Proc,  §  3320.     Compare  Rus-    Held,  that  a  decree  settling  their  ac- 
sell  V.  Hilton,  37  Misc.  642 ;  76  N.  Y.    counts  was  not  an   adjudication  that 
Supp.    233;    80    App.    Div.    178;    175    the   sum   therein   charged   as   commis- 
N.    Y.    525.      Section    2811,'    making   sions    was    all    the    compensation    to 
former    section    2737    (now   repealed)    which   the    executors   were   then   enti- 
,    apply   to    testamentary   trustees,   will    tied,    and    that    such    decree    did    not 
■   doubtless  be  held  to  make  present  sec-    prevent    a     subsequent    allowance    as 
'    tion  2730  applicable  to  them.    Though    commissions  of  any  sum  in  addition  to 
the  statute  fixes  no  time  for  the  elec-    the  sums  there  allowed  which  the  ex- 
tion,  the  executors  are  bound,  if  they    ecutors  could  show  themselves  entitled 
desire  to  renounce  the  latter,  to  do  so    to     upon     a     subsequent     accounting, 
as  soon  as  they  ascertain  which  rate    See  Smith  v.  Lansing,  24  Misc.  566. 
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where.^^  When  the  provision  made  by  the  will  fails,  the  court 
cannot,  in  construing  the  will,  award  the  executor  a  compensation 
in  money,  in  lieu  thereof,  on  the  theory  that  it  may  award  a 
pecuniary  equivalent.^^  But  since  a  testator  may  give  what 
compensation  he  pleases  (except  as  against  creditors),  he  may 
expressly  give  compensation  in  addition  to  the  statute  allowance, 
and  in  such  case  the  court  will  award  payment  of  both,  if  the 
services  are  actually  performed.^^  On  the  other  hand,  the  will 
may  limit  the  compensation  for  particular  services  rendered.  Thus 
a  direction  in  a  will,  that  one  of  three  executors  should  "  receive 
a  commission  of  six  per  cent,  upon  all  moneys  collected  by  him," 
does  not  entitle  him  to  the  commission  on  the  entire  proceeds  of 
the  estate,  or  upon  all  sums  received  by  him,  but  only  on  col- 
lections, giving  the  word  its  ordinary  meaning.®* 

§  993.  Compensation  regardless  of  statute. —  It  is  a  general 
rule,  that  where  the  instrument  creating  a  trust  provides  that  the 
trustee  shall  have  "  a  reasonable  compensation  "  for  his  services, 
he  is  not  confined  to  the  statutory  allowances  to  executors,  etc. ; 
but  his  compensation  is  to  be  adjusted  at  what  shall  be  deter- 
mined, upon  judicial  investigation,  to  be  reasonable  under  the 
circumstances,  without  regard  to  the  statute.®"  It  is  perfectly 
competent  for  the  parties  interested  to  agree  with  the  representa- 
tive for  the  allowance  to  him  in  addition  to  his  statutory  commis- 
sions, and  such  an  agreement,  if  just  and  fair,  will  be  enforced.®® 

61  See  §  746,  ante.  five  per  cent,  of  the  amount  received;" 

62  Downing  v.  Marshall,  1  Abb.  Ct.  —  Held,  to  include  the  principal  of 
App.  Dee.  525.  See  Bigelow  v.  Tilden,  government  bonds  held  by  testator  at 
52  App.  Div.  390.  the  time  of  his  death,  and  paid  by  the 

03  Clinch  V.  Eckford,  8  Paige,  411;  government  to  such  executors.  (Mat- 
Matter  of  Sprague,  46  Misc.  216;  94  ter  of  Tilden,  44  Hun,  441;  5  Dem. 
N.   Y.   Supp.   84;    but  not  where  the  230.) 

representative   has  neglected  and   mis-  65  JIatter   of   Schell,   53   N.   Y.   263 ; 

managed    the   estate.      (Widmayer   v.  Matter    of    Froelich,    122    App.    Div. 

Widmayer,  76  Hun,  251;   27  St.  Rep.  440;   107  N.  Y.  Supp.  173;   aflf'd,  192 

773.)      A    testator    may    likewise   au-  N.    Y.    566.      See    Cram    v.    Cram,    2 

thorize  his  executors  to  agree  with  one  Eedf.  246. 

of  their  own  number  for  a  special  com-  60  Matter   of   McCord,   2   App.    Div. 

pensation  to  be  made  to  him  for  special  324 ;   37  N.  Y.  Supp.  852 ;   Matter  of 

services.     (Clinch  v.  Eckford,  supra.)  Braunsdorf,   13  Misc.   666;    35   N.   Y. 

And  see  §  557,  onte;  Supp.    298;     aff'd,    2    App.    Div.    73; 

64  Ireland   v.   Corse,   67   N.   Y.   343.  Matter  of  Young,   17  Misc.   680;   suh 

A    will    provided   that   the  executors  nom.  Matter  of  Cornell,  41  N.  Y.  Supp. 

should  receive  for  their  services  "  on  539 ;  aff'd,   15  App.  Div.  285 ;  Matter 

all   sums   received   for   personal   prop-  of   Turfler,   24   N.   Y.   Supp.   91.     See 

ertv  sold,  or   rents,   or  the   collection  Matter    of    Hodgraan,    69    Hun,    484; 

of  debts  owing  to  me,  or  for  the  in-  aff'd,  140  N.  Y.  421. 
come   of   other   funds   or   investments, 
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§  994.   Estoppel  from  claiming  commissions >  The  allowance  of 

commissions  is  not  mandatory  or  compulsory,  but  is  to  be  adjudged 
by  the  surrogate.  A  party  may  be  estopped  from  claiming  them 
by  an  agreement,  express  or  implied,^^  or  by  the  terms  of  the  will, 
in  the  case  of  executors.®^  The  fact  that  the  executor  was  given 
the  whole  income  for  life  will  not  bar  his  right  to  commissions 
upon  sums  received  and  paid  for  the  benefit  of  the  general  estate.®® 

§  995.  Forfeiture  of  commissions —  Executors  and  administra- 
tors who  have  resigned  their  trusts,  before  the  complete  execution 
of  the  duties  imposed  upon  them,  are  not  entitled  to  compensation 
to  be  charged  upon  the  corpus  of  the  estate.™     Although  one  of 

67  Matter  of  Hopkins,  32  Hun,  618; 
Matter  of  Cooper,  93  N.  Y.  507.  See 
Matter  of  Allen,  96  id.  327 ;  Matter  of 
Hodgman,  supra.  Where  the  trustees 
annually  rendered  accounts,  and  paid 
over  the  whole  net  income  to  the  bene- 
ficiaries, without  making  any  claim 
for  commissions,  they  waived  their 
right  thereto,  the  income  being  the 
sole  fund  from  which  the  commissions 
were  payable,  and  they  cannot  charge 
past  commissions  upon  the  income  of 
future  years.  (Spencer  v.  Spencer,  38 
App.  Div.  403;  56  N.  Y.  Supp.  460.) 
To  the  same  effect;  Conger  v.  Conger, 
105  App.  Div.  589;  94  N.  Y.  Supp. 
547;  aflF'd,  185  N.  Y.  554;  Olcott  v. 
Baldwin,  190  N.  Y.  99;  Matter  of 
Bevier,  17  Misc.  486;  41  N.  Y.  Supp. 
268;  Matter  of  Harper,  27  Misc.  471; 
59  N.  y.  Supp.  373 ;  Matter  of  Haight, 
51  App.  Div.  310;  64  N.  Y.  Supp. 
1029;  Matter  of  Slocum,  60  App.  Div. 
438;  69  N.  Y.  Supp.  1036;  modified 
on  another  point,  169  N.  Y.  153; 
Matter  of  Tucker,  29  Misc.  728;  62 
N.  y.  Supp.  1021.  Compare  Matter 
of  Fisk,  45  Misc.  298.  It  is  otherwise 
where  no  accounting  has  been  had. 
(Matter  of  Haskin,  111  App.  Div. 
754.) 

68  Matter  of  Eowe,  42  Misc.  172. 
In  Matter  of  Kernochan  (104  N.  Y. 
618),  testator's  will  provided:  "It 
is  also  my  request  that  all  persons 
herein  named  as  executors  and  trus- 
tees, and  that  each  executor  and  trus- 
tee, other  than  my  wife,  do  also  re- 
ceive and  take  the  full  rate  of  com- 
missions provided  by  law  for  each 
executor,  intending  this  to  provide 
suitable  compensation  for  their  ser- 
vices in  and  attention  to  the  duties 
herein  devolved  upon  them."    Substan- 


tially the  whole  income  of  the  estate 
in  the  hands  of  the  executors  was 
given  to  the  wife ; —  Held,  that  it  was 
testator's  intention  to  exclude  his  wife 
from  compensation.  Where  an  execu- 
tor is  denied  compensation  in  the  will, 
the  surrogate  cannot  allow  him  com- 
missions on  the  ground  that,  by  the 
nonaction  of  a,  co-executor,  his  labors 
have  been  more  onerous  than  testa- 
tor anticipated.  (Matter  of  Gerard, 
1  Dem.  244.)  The  testator,  by  his 
will,  granted  to  one  of  two  executors, 
and  to  the  wife  of  the  other,  one-half 
of  the  residuum,  and  declared  that  the 
executors  should  receive  no  compensa- 
tion or  fees  for  their  services  in  set- 
tling the  estate.  On  their  final  ac- 
counting, the  executors  asked  for  fees ; 
—  Held,  not  allowable.  (Secor  v. 
Sentis,  5  Eedf .  570 ;  explaining  Halsey 
V.  Van  Amringe,  6  Paige,  12 ;  Dakin 
v.  Demming,  id.  95.) 

69  Betts  V.  Betts,  4  Abb.  N.  C,  324. 

70  Matter  of  Hayden,  54  Hun,  197; 
aff'd,  125  N.  Y.  776;  Matter  of  Allen, 
96  id.  327;  Matter  of  Baker,  35 
id.  272;  Matter  of  Jones,  4  Sandf. 
Ch.  615.  Compare  Matter  of  Doug- 
las, 60  App.  Div.  64;  69  N.  Y.  Supp. 
687.  See  Matter  of  Fisk,  45  Misc. 
298.  But  a  permanent  administrator 
appointed  before  the  discovery  of  a 
will,  and  acting  in  good  faith,  is  en- 
titled to  commissions  on  being  super- 
seded by  an  executor  thereafter  ap- 
pointed. But  full  commissions  are  to 
be  allowed  only  on  moneys  collected 
and  disbursed.  He  is  only  entitled  to 
partial  commissions  for  collecting 
without  disbursing.  Paying  over  to 
the  executor  is  not  disbursing  the 
fund.  Neither  are  moneys  left  in  the 
savings   bank   as   originally  deposited 
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several  executors  has  not  resigned,  yet  where  he  declined  to  unite 
in  the  inventory,  and  performed  none  of  the  duties  as  executor, 
he  may  be  refused  commissions.'^^  Trustees  do  not  necessarily 
lose  their  right  to  commissions  by  improper  investment  of  the 
trust  funds,  for  vsrhich  payment  of  interest  has  been  imposed  upon 
them,  where  the  estate  has  suffered  no  loss.''^  But  where  the 
accounting  party  is  shown  to  have  grossly  mismanaged  the  trust, 
in  effect  converting  a  part  of  the  estate  to  his  ovm  use,  keeping 
no  proper  accounts,  and  subjecting  the  parties  interested  to  great 
difficulty  and  expense  in  attempting  to  unravel  them,  the  court 
may  properly  disallow  commissions.''^ 

§  996.  Double  commissions  as  executor  and  as  trustee —  Some 
embarrassment  has  been  met  with  in  deciding  the  question  whether 
one  who  is  both  executor  and  trustee  is  entitled  to  commissions 
in  each  character,  i.  e.,  to  double  commissions.  Many  authorities 
may  be  cited  against  giving  an  executor  double  commissions  on 
the  same  fund,  where  he  is  merely  required  by  the  will  to  invest 
and  hold  it  in  trust  and  apply  the  income,  until  such  time  as,  by 


by  the  deceased  "  collected  "  by  such 
administrator  so  as  to  entitle  him  to 
commissions  thereon.  (Matter  ol 
Hurst,  111  App.  Div.  460;  97  N.  Y. 
Supp.  697.) 

71  Eager  v.  Eoberts,  2  Redf.  247 ; 
Walke  V.  Hitchcock,  5  id.  217;  Matter 
of  Pike,  2  id.  255.  But  see  Matter  of 
Dunkel.  5  Dem.  1S8,  and  §  487,  ante. 

72  Morgan  v.  Morgan,  4  Dem.  353 ; 
Gillespie  v.  Brooks,  2  Redf.  349 ;  Mat- 
ter of  Baker,  72  App.  Div.  211;  76 
N.  Y.  Supp.  61;  aff'd,  172  N.  Y.  617. 
See  Wheelwright  v.  Rhoades,  28  Hun, 
57;  Matter  of  Baker,  72  App.  Div. 
211;  76  N.  Y.  Supp.  61;  ail'd,  172 
N.  Y.  617.  But  where  an  executor 
used  the  trust  funds  to  speculate  in 
claims  against  the  estate,  he  will  be 
denied  commissions,  and  will  be 
charged  with  all  costs  of  an  account- 
ing. (Matter  of  Rainforth,  40  Misc. 
609;  83  N.  y.  Supp.  57.) 

73  Cook  V.  liowry,  95  N.  Y.  103; 
Matter  of  Hartnett,  15  St.  Rep.  725; 
Matter  of  Conklin,  2  Connoly,  176; 
20  N.  Y.  Supp.  59 ;  Stevens  v.  Melcher, 
152  N.  Y.  551;  Matter  of  Wotton,  59 
App.   Div.  584;    69  N.  Y.  Supp.  753 


(167  N.  Y.  629)  ;  Matter  of  Matthew- 
son,  8  App.  Div.  8;  40  N.  Y.  Supp. 
140;  Matter  of  Welling,  51  App.  Div. 
355;  64  N.  Y.  Supp.  1025;  Matter  of 
Scudder,  21  Misc.  179;  47  N.  Y.  Supp. 
101;  White  v.  Rankin,  18  App.  Div. 
293;  46  N.  Y.  Supp.  228;  aff'd,  162 
K.  Y.  622;  Matter  of  Williamsburgh 
Tr.  Co.,  60  Misc.  296;  Matter  of 
Hayes,  40  Misc.  500;  82  N.  Y.  Supp. 
792;  Matter  of  Gall,  107  App.  Div. 
310;  95  N.  Y.  Supp.  124.  See  Matter 
of  Rutledge,  id.  31;  30  Civ.  Proc.  Rep. 
405 ;  Matter  of  Brintnall,  40  Misc.  67 ; 
81  N.  Y.  Supp.  250.  An  executor  who 
pays  the  whole  of  the  assets  to  a  lega- 
tee for  life,  without  taking  security  to 
protect  the  interest  of  the  remainder- 
men, can  only  have  commissions  (and 
any  demand  established  by  him  against 
the  estate ) ,  to  be  paid  out  of  such 
assets  as  remain^  in  his  hands,  or  may 
be  thereafter  received.  (Lang  v.  How- 
ell, 20  Abb.  N.  C.  117.)  Where  an 
executor  had  wrongfully  withheld  a 
bond  and  mortgage,  he  was  not  al- 
lowed commissions  upon  it.  (Mc- 
Mahon  v.  Allen,  4  E.  D.  Smith,  519.) 
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the  terms  of  the  will,  the  principal  is  payableJ^  If  it  does  not 
appear,  from  the  language  of  the  will,  that  the  testator  contem- 
plated a  trust  that  would  attach  to  the  person  of  the  executor,  or 
intended  the  execution  of  it  in  the  character  of  a  trustee  rather 
than  as  executor,  a  payment  out  of  the  general  fund,  held  in  trust, 
is  a  payment  by  him  as  executor  and  not  as  trustee;  and  having 
been  allowed  full  commissions  as  executor,  he  is  not  entitled  to 
additional  commissions  as  trusteed'     That  is,  where  the  functions 

74  Valentine  v.  Valentine,  2  Barb,  trustees,  were  allowed.  (Hall  v. 
Ch.  430:  Drake  v.  Price,  7  Barb.  388;  Campbell,  1  Dcm.  415.)  To  the  same 
aff'd,  5  N.  Y.  430 ;  Westerfield  v.  Wes-  effect  are  Matter  of  Carman,  3  Redf . 
terfield,  1  Bradf.  198;  Mann  v.  Law-  46;  Ward  v.  Ford,  4  id.  34.  The  em- 
rence,  3  id.  424;  Lansing  v.  Lansing,  ployment  of  no  other  than  merely  ex- 
45  id.  182;  Betts  v.  Betts,  4  Abb.  N.  editorial  functions  being  required  by 
C.  437 ;  Meeker  v.  Crawford,  5  Redf.  the  will,  the  wording  of  a  decree  that 
450;  Johnson  v.  Lawrence,  95  N.  Y.  the  executor  do  retain  a  certain  sum 
154;  Matter  of  Woolsey,  29  Hun,  626;  "as  trustee"  does  not  change  the 
Matter  of  Leinkauf,  4  Dem.  1 ;  Matter  character  of  the  executor  into  that  of 
of  Starr,  2  id.  141 ;  Matter  of  Slocum,  a  trustee  so  as  to  entitle  him  to 
169  N.  Y.  153.  double  commissions.     (McKie  v.  Clark, 

75  Hall  V.  Hall,  78  N.  Y.  535.  In  3  Dem.  380.)  In  Matter  of  Town- 
that  case,  the  will  devised  real  estate,  send  (5  Dem.  147),  testator  gave  the 
subject  to  a  power  of  sale  given  to  the  residue  of  his  real  and  personal  prop- 
executors;  the  residuary  estate  was  erty  to  his  executors,  in  trust  to  sell 
given  to  the  executors  and  trustees,  the  former,  and  divide  the  proceeds  of 
"  the  survivors  and  survivor  of  them  the  entire  residue  into  thirty-two 
and  the  siiccessors  and  successor  of  equal  parts,  whereof  he  directed  the 
them  in  trust,"  to  convert  into  money,  executors  to  invest  in  their  names  as 
invest  and  hold  for  the  purposes  of  trustees,  five  for  the  benefit  of  his 
certain  trusts  specified.  The  execu-  daughter  M.,  eight  for  that  of  his 
tors  exercised  the  power  of  sale  as  to  daughter  B.,  and  nineteen  for  that  of 
the  real  estate,  and  invested  and  held  his  daughter  C,  during  their  respect- 
the  proceeds.  On  an  accounting,  they  ive  natural  lives,  and,  at  the  death 
were  allowed  full  commissions  as  ex-  of  each  of  his  said  daughters,  to  pay 
ecutors.  In  subsequent  proceedings  the  principal  invested  for  her  benefit 
for  a  final  accounting  as  executors,  a  to  her  descendants.  He  appointed  C. 
decree  was  made,  directing  them  to  and  two  others  "  executors  of  this  my 
pay  over  to  one  of  the  legatees  her  will,  and  trustees  of  the  several  trusts 
share  of  the  estate;  there  had  been  hereinbefore  created,"  and  provided,  in 
no  separation  of  this  share  from  the  case  "  any  of  said  trustees "  should 
general  fund  in  the  hands  of  the  ex-  die  or  become  disqualified,  for  the  ap- 
ecutors.  Held,  that  the  executors  were  pointment  of  a  successor.  Held,  that 
properly  allowed  commissions  only  on  the  executors  were  not  entitled  to 
the  amount  of  income  collected  since  double  commissions.  See  Matter  of 
the  last  accounting;  that  they  were  Hitchins,  39  Misc.  767 ;  80  N.  Y.  Supp. 
entitled  to  full  commissions  as  trus-  1125.  While  the  same  person  is  en- 
tees  on  the  amount  paid  such  legatee;  titled  to  commissions  both  as  execu- 
and,  as  the  payment  was  not  of  a  sepa-  tor  and  trustee  when,  apart  from  his 
rate  fund  in  the  hands  of  the  execu-  executorial  duty,  there  is  a  devise  to 
tors,  there  "was  no  such  holding.  In  him  of  the  subject-matter  of  the  trust, 
this  same  estate,  subsequently  to  this  either  express  or  implied;  yet,  in  such 
decision  the  trustees  separated  each  a  case,  he  is  not  entitled  to  commis- 
trust  fund  from  the  general  fund,  and  sions,  as  executor,  upon  moneys  re- 
kept  them  separately  invested.  Upon  ceived  for  the  sale  of  real  estate  de- 
paying  the  principal  of  one  of  such  vised  to  him  as  trustee.  (Matter  of 
trust  funds,  and  on  an  accounting  as  Waterman,  60  Misc.  292.) 

to    that    fund,    full    commissions,    as 
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or  duties  of  executor  and  of  trustees  are  not  separable,  but  are 
blended,  double  commissions  are  not  allowable.'^® 

§  997.   Same;  when  allowed But  where  the  will  contemplates 

a  time  when  the  duties  of  the  executors,  as  such,  shall  cease,  after 
which  they  shall  assume  the  character  exclusively  of  trustees,  an 
allowance  to  them  as  executors,  on  their  accounting  as  such,  does 
not  prevent  a  like  allowance  to  them  on  a  subsequent  accounting 
as  trustees.''^  In  order  to  entitle  them  to  such  double  commis- 
sions, it  is  not  necessary,  as  was  at  one  time  held,  that  the  separa- 
tion of  the  two  functions  of  executor  and  trustee  shall  have  been 
actually  effected,  either  voluntarily  by  the  executor  in  the  actual 
division  of  the  trust  estate  into  several  distinct  trusts,''^  or  that 
the  separation  shall  have  been  ordered  by  the  decree  of,  the  court. 

of  Crawford,  113  X.  Y.  560;  Foote  v. 
Bruggerhof,  66  Hun,  406;  21  N.  Y. 
Siipp,  509;  Blake  v.  Blake,  30  Hun, 
471.  See  Matter  of  Martens,  16  Misc. 
245;  39  N.  Y.  Supp.  189;  Matter  of 
Beard,  77  Hun,  111;  28  N.  Y.  Supp. 
305;  Matter  of  Curtiss,  9  App.  Div. 
285;  Matter  of  Gilbert,  25  Misc.  584; 
56  N.  Y.  Supp.  149 ;  Matter  of  Tucker, 
29  Misc.  728;  62  N.  Y.  Supp.  1021; 
Matter  of  Union  Trust  Co.,  70  App. 
Div.  5;  75  N.  Y.  Supp.  68.  Wliere  it 
was  for  the  mutual  benefit  of  the 
beneficiaries  tliat  tlie  trust  estate 
should  not  be  presently  divided  as  di- 
rected by  the  will,  and  each  got  his 
proper  income,  the  executors'  failure 
to  make  a  division  does  not  affect 
their  right  to  commissions  as  trus- 
tees. (Matter  of  Johnson,  57  App. 
Div.  494;  67  N.  Y.  Supp.  1004;  modi- 
fied on  another  point,  170  N.  Y.  139.) 
In  Clute  V.  Gould  (28  Hun,  348),  tes- 
tator, after  the  payment  of  debts  and 
certain  specific  legacies,  bequeathed 
$30,000  to  his  executor  in  trust,  to 
invest  and  collect  the  interest  and  in- 
come thereof,  and  pay  over  the  same 
to  testator's  widow  so  long  as  she  re- 
mained unmarried;  then  to  divide  the 
residue  of  his  estate  into  five  equal 
parts.  One  of  said  parts  he  sepa- 
rately b<!queathed  to  his  executor  to 
be  held  in  trust  for  one  of  testator's 
five  children.  He  appointed  one  Sav- 
age guardian  and  trustee  of  his  chil- 
dren, and  executor  of  his  will.  Savage 
was  removed  for  misconduct,  and 
plaintiff  was  appointed  trustee,  and 
subsequently  he  was  appointed  admin- 
istrator with  the  will  annexed.  Upon 
an  accounting  by  plaintiff, —  Held, 
that  he   was  entitled   to   commissions 


T6  Johnson  v.  Lawrence,  95  N.  Y. 
154;  Matter  of  Babcock,  52  Hun,  510; 
Matter  of  McAlpine,  15  St.  Rep.  532; 
113  N.  Y.  658;  MoAIpine  v.  Potter, 
126  id.  285;  Matter  of  Hogarty,  62 
App.  Div.  79;  70  N.  Y.  Supp.  839; 
Matter  of  Clinton,  12  App.  Div.  132; 
42  N.  Y.  Supp.  674;  Matter  of  Slo- 
eum,  169  N.  Y.  153.  Where  the  peti- 
tion, on  an  accounting,  alleges  that 
there  has  been  no  accounting  by  the 
executor  and  trustee,  and  the  will  it- 
self is  not  before  the  court,  it  cannot 
assume  that  the  functions  of  executor 
and  trustee  co-exist  and  are  insepara- 
bly blended.  (Matter  of  Hammond, 
92  Hun,  478;  36  N.  Y.  Supp.  1074.) 

77  Matter  of  Harteau,  125  App.  Div. 
710;  Matter  of  Hunt,  121  App.  Div. 
96;  Olcott  V.  Baldwin,  190  N.  Y.  99; 
Matter  of  Free],  49  Misc.  386 ;  Matter 
of  Waterman,  60  Misc.  292.  See  Mat- 
ter of  Martin,  124  App.  Div.  793. 

78  Laytin  v.  Davidson,  95  N.  Y.  263. 
In  that  case,  the  executors  had  a  final 
accounting;  the  amount  of  the  residu- 
ary estat<>  was  adjudged,  and  the  de- 
cree directed  the  executors  to  retain 
and  hold  the  same  "  as  trustees  "  un- 
der the  will.  Subsequently,  upon  the 
death  of  one  of  the  cestuis  que  trust, 
the  trustees,  on  a  judicial  settlement 
of  their  accounts,  claimed  one-half 
commissions  on  thd  whole  capital  of 
the  trust  fund,  and,  in  addition,  one- 
half  on  the  share  of  the  deceased 
cestuis  que  trust  directed  to  be  dis- 
tributed. Held,  that  they  were  en- 
titled to  commissions  as  claimed,  and 
the  fact  that  they  had  not  made  an 
actual  division  of  the  trust  fund  into 
shares,  as  directed,  did  not  change  the 
question.     To  the  same  effect.  Matter 
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No  doubt  a  separation  by  order  or  decree  of  the  surrogate  would 
be  the  most  satisfactory  evidence  of  the  real  relation  of  the  party 
to  the  fund,  but  the  statute  recognizes  the  existence  of  the  office 
of  executor  and  of  testamentary  trustee  in  the  same  person,  and 
provides  for  compensation  of  each  under  certain  circumstances.™ 
It  is  not  necessary,  therefore,  that  the  decree  upon  the  settlement 
of  their  accounts  as  executors  should,  in  terms,  discharge  them  as 
such.^"  It  is  sufficient  that  their  functions  as  executors  have  been, 
in  effect,  terminated,  and  that  they  have  assumed  the  duties  of 
trustees.*^  Thus,  where,  upon  the  settlement  of  the  accounts  of 
executors,  the  decree  directed  them  to  pay  to  themselves,  as  trus- 
tees, the  several  trust  funds,  under  the  will,  which  was  done,  they 
thenceforth  assume  the  duties  of  trustees.*^ 

§  998.  One-half  commissions. —  Executors,  administrators,  and 
trustees  are  entitled  to  one-half  of  their  commissions  for  the 
receipt  of  the  funds  and  the  other  half  for  paying  out  the  same.*^ 


as  trustee  upon  each  of  the  six  dis- 
tinct trusts  held  by  him,  even  tliough 
there  had  been  no  actual  division  of 
the  estate  into  separate  funds.  See 
also  s.  c,  24  Hun,  307.  Where  the 
trust  estates  were  actually  severed 
from  the  general  assets,  and  thereafter 
separate  accounts  were  kept  with  each 
beneficiary,  there  is  no  doubt  as  to  the 
trustee's  right  to  receive  double  com- 
missions. (Phoen.ix  v.  Livingston,  101 
N.  Y.  451;  28  Hun,  629.)  Ckjmpare 
Roosevelt  v.  Van  Alen,  31  App.  Div. 
1;  52  N.  y.  Supp.  304.  But  where 
the  life  beneficiary  died  before  the 
payment  over  by  the  executors  of  the 
trust  fund  to  themselves  as  trustees, 
they  were  not  entitled  to  commissions 
on  the  principal  as  trustees.  (Mat- 
ter of  Irwin,  29  Misc.  266;  Matter  of 
Lawrence,  37  id.  702;  76  N.  Y.  Supp. 
653.) 

79Hurlburt  v.  Durant,  88  N.  Y. 
121;  Johnson  v.  Lawrence,  95  id.  154; 
Matter  of  Mason,  98  id.  527 ;  Olcott  v. 
Baldwin,  190  N.  Y.  99.  But  where 
there  has  been  no  accounting  as  execu- 
tor, nor  separation  of  his  functions, 
he  is  not  entitled  to  trustee's  commis- 
sions. (Matter  of  Reed,  45  App.  Div. 
196;   61   N.   Y.  Supp.  50.) 

80  Laytin  v.  Davidson,  95  N.  Y.  263. 
Compare  Matter  of  Sloeum,  169  N.  Y. 
153. 

81  Olcott  v.  Baldwin,  190  N.  Y.  99. 

82  Matter  of  Willets,  112  N.  Y.  289; 
Matter  of  Crawford,  113  id.  560;  Wil- 

58 


dey  V.  Robinson,  85  Hun,  362;  32 
N.  Y.  Supp.  1018;  Matter  of  Rafferty, 
52  Misc.  69.  In  Matter  of  Carman 
(3  Redf.  46),  testator  devised  all  the 
residue  of  his  property  to  his  execu- 
tors in  trust  (with  power  of  sale)  to 
divide  it  into  three  equal  shares,  and 
pay  over  the  rents  and  profits  of  one 
share  to  A.  for  his  life.  The  executors, 
on  a  final  accounting,  on  which  they 
were  allowed  full  commissions,  were 
ordered  to  set  apart  and  keep  in- 
vested, for  the  benefit  of  A.,  a  fixed 
sum  (being  one-third  of  the  residue). 
The  executors  set  apart  such  sum,  and 
kept  a  separate  account  of  it,  and  paid 
over  the  rents  and  profits  to  A.  during 
his  life,  and  on  his  death  accounted  as 
testamentary  trustees  before  the  surro- 
gate. Held,  that  they  were  entitled  to 
the  full  commissions,  as  though  they 
had  never  accounted  as  executors. 

S3  Matter  of  Roosevelt,  5  Redf.  601 ; 
Morgan's  Estate,  15  Abb.  N.  C.  198; 
a.  c.  as  Rowland  v.  Morgan,  3  Dem. 
289;  Lyndeeker  v.  Eisemann,  3  id. 
72;  Frame  v.  Willets,  4  id.  368.  The 
mere  transfer  of  the  fund  to  another 
trustee  is  not  a  "  paying  out."  (Mat- 
ter of  Todd,  64  App.  Div.  435;  72 
N.  Y.  Supp.  277.)  An  executrix  who 
did  not  close  up  the  estate  of  her 
testator  is  not  entitled  to  commissions 
for  merely  receiving  its  moneys  nor  un- 
less she  has  also  paid  them  out.  (Mat- 
ter of  Bidgood,  36  Misc.  516;  73  N.  Y. 
Supp.   1061.) 
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A  trustee,  as  such,  is  entitled  to  one-half  commissions  for  receiving 
trust  funds  from  himself  as  executor,  although  the  corpus  remains 
in  his  hands,®*  and  the  other  half  on  the  termination  of  the  trust, 
when  he  pays  the  principal  to  the  beneficiary.  Thus,  where  one 
of  several  trusts  has  terminated,  the  executor  is  entitled  to  full 
commissions  as  trustee  upon  the  principal  released  for  distribu- 
tion, and  half  commissions  on  the  residue  still  held  in  trust. ^°  In 
case  an  account  is  presented  for  settlement  before  completion  of 
the  performance  of  the  executorial  duties,  only  half  commissions 
can  be  allowed  upon  proceeds  of  sale  in  hand,  the  other  half  being 
awardable  when  those  duties,  with  respect  to  the  fund,  are  termi- 
nated, and  the  accounting  parties  enter  upon  the  discharge  of 
their  functions  as  trustees.®^  Where  one  of  two  executors  qual- 
ifies and  receives  full  commissions  and  then  dies,  and  thereafter 
the  other  nominee  receives  letters,  he  is  entitled  to  full  commis- 
sions on  moneys  received  and  paid  out,  and  half  commissions  on 
moneys  received  and  held.*'' 

§  999.  Full  compensation  to  each  of  several. — "  If  the  gross 
value  of  the  personal  property  of  the  decedent  amounts  to  one 
hundred  thousand  dollars  or  more,  each  executor,  or  adaninistrator, 
is  entitled  to  the  full  compensation  on  principal  and  income 
allowed  herein  to  a  sole  executor  or  administrator,  unless  there 
are  more  than  three;  in  which  case,  the  compensation,  to  which 
three  would  be  entitled,  must  be  apportioned  among  them  accord- 
ing to  the  services  rendered  by  them  respectively,  and  a  like  appor- 
tionment shall  be  made  in  all  cases  where  there  shall  be  more  than 
one  executor  or  administrator."  **      The  intention  of  the  statute, 

84  Matter  of  Willets,  112  N.  Y.  289.  received  one-half  commissions  for  re- 
The  decision  In  tliis  case  was  explained  ceiving  the  fund,  his  estate  is  not  en- 
in  McAlpine  v.  Potter  (126  N.  Y.  titled  to  the  remaining  half  for  pay- 
285),  where  it  was  held  that  no  law  ing  over  the  principal  to  the  substi- 
justifies  the  allowance  of  one-half  tuted  trvistee.  (Matter  of  Fisk,  45 
commissions  upon  the  estimated  value  Misc.   298.) 

of  securities,  in  advance  of  their  con-  ss  Co.  Civ.  Proc,  §  2730,  as  amended 

version  into  money  or  its  equivalent.  1895,  consolidating  former   §  2736,  as 

"  Until  the  securities  become  sums  of  amended  1892.     For  the  corresponding 

money,  either  by  conversion  into  cash,  statute    as   to   trustees,    see    Co.    Civ. 

or    by    their    acceptance    as    cash    by  Proc,   §   3320.     The  words   in  italics 

those  entitled,  the  allowance  is  prema-  were    inserted   by    the    amendment   of 

ture."     Compare  Matter  of  Garth,  10  1892,   and  supersede   the   ruling  that 

App.  Div.   100 ;  41  N.  Y.  Supp.  1022.  in   determining  whether  the  value  of 

85  Matter  of  Morris,  10  St.  Rep.  701.  the  personal  estate  amounts  to  $100,- 
so  Matter   of   Leinkauf,   4   Dem.    1;  000,  reference  must  be  had  to  the  es- 

Matter  of  Douglas,  60  App.  Div.  64;  tate  as  it  existed  at  the  time  of  dece- 

69  N.  Y.  Supp.  687.  dent's  death,  and  not  at  the  time  of 

87  Matter    of     Depew,    6    Dem.    54.  the     accounting,     and,     consequently. 

Where  a  sole  trustee  died  after  having  that    accumulations    of    income    could 
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even  before  the  amendment,  was  assumed  to  be  that  the  value  of 
the  estate,  for  the  purpose  of  computing  commissions,  was  to  be 
determined,  not  as  of  the  date  of,  decedent's  death,  but  at  the  close 
of  the  administration,  that  is,  on  the  final  accounting,  and,  con- 
sequently, that  the  increase  of  the  estate,  pending  administration, 
was  to  be  included  in  the  valuation.®^  Trustees  are  entitled, 
without  doubt,  to  commissions  on  the  income  of  funds  invested  by 
them  f°  they  are  not  limited  to  the  principal  fund.  If  the  annual 
income  or  annuities  exceed  $100,000,  double  or  triple  commis- 
sions are  awardable;  but  where  the  accounting  is  of  income  only, 
the  fact  that  the  principal  exceeds  that  sum  is  no  ground  for  allow- 
ing double  commissions  on  its  income  which  is  less  than  that 
amount.®-^      So,  too,  where  the  trusts  are  separated,  the  basis  for 


not  be  added  to  the  principal,  so  as  to 
malce  up  the  sum  of  $100,000.  (SIos- 
son  V.  Taylor,  2  Dem.  257;  4  Civ.  Proc. 
Eep.  280;  Waters  v.  Faber,  2  Dem. 
290.)  The  rents  and  profits  of  the 
estate  result,  it  was  said,  from  its 
management  and  use  by  the  trustees, 
and  did  not  constitute  a  part  of  the 
property  left  by  the  decedent,  on 
which  the  commissions  were  comput- 
able. (Savage  v.  Sherman,  24  Hun, 
307.)  Where  but  two  of  three  per- 
sons named  as  executors  in  a  last  will 
qualify  and  one  of  them  dies  after 
serving  for  nine  months  and  t)efore  the 
judicial  settlement  of  the  surviving 
executor's  accounts,  the  estate  exceed- 
ing $100,000  personal  over  all  debts, 
and  no  separate  accounting  has  been 
made  by  the  executor  of  the  deceased 
co-executor  for  his  acts  and  doings, 
but  one  full  commission  may  be  al- 
lowed and  that  to  the  accounting  ex- 
ecutor for  receiving  the  principal  of 
the  esta,te  and  for  turning  it  over  to 
himself  in  the  form  of  the  invest- 
ments in  which  he  received  it.  (Mat- 
ter of  McCormick,  46  Misc.  386;  94 
N.  Y.   Supp.   1071.) 

83  In  Matter  of  Blakeney  (1  Con- 
noly,  128;  23  Abb.  N.  C.  32),  the  in- 
ventory value  of  the  assets  was  $96,000. 
By  the  executors'  accounts,  on  their 
accounting,  the  assets  were  then  of 
the  value  of  $101,000.  Held,  that  each 
executor  was  entitled  to  full  commis- 
sions. This  was  sustained  in  principle 
by  the  decision  in  Matter  of  Hayden 
(54  Hun,  197;  aflf'd,  125  N.  Y.  776), 
that  the  section  had  no  application 
to    a   case   where   the    trust   had   not 


been  fully  executed,  the  executors 
having  resigned.  On  an  examina- 
tion of  the  authorities,  Mr.  Abbott, 
in  a  note  to  the  Blakeney  case  (23 
Abb.  N.  C.  38 ) .  states  the  rule  thus : 
"Although  executors,  as  such,  may  not 
be  entitled  to  charge  commissions  on 
the  value  of  real  estate  of  which  they 
have  charge,  all  the  property  of  the 
estate  which  comes  into  their  hands 
in  money,  and  is  paid  out  by  them, 
as  well  as  all  personalty  upon  the  in- 
ventory, is  to  be  regarded,  when  pre- 
sented upon  the  accounting,  as  the 
basis  for  determining  whether  several 
executors  are  entitled  to  full  commis- 
sions." In.  Matter  of  Leggatt  (4  Redf. 
148 ) ,  the  personal  assets  did  not 
amount  to  $100,000,  but  the  rents  of 
real  estate  collected  and  paid  out 
amoimted  to  more  than  that  sum,  and 
the  accounting  included  the  rents, 
loith  the  concurrence  of  all  the  parties. 
Held,  the  executors  were  entitled  to 
three  several  commissions.  See  Matter 
of  Van  Pelt,  63  Misc.  616. 

90  Co.  Civ.  Proc,  §  3320 ;  Matter  of 
Mason,  98  N.  Y.  527,  and  cases  infra. 

91  Matter  of  Willets,  112  N.  Y.  289; 
explained  and  applied  in  Matter  of 
McAlpine,  126  N.  Y.  285;  37  St.  Rep. 
6;  Matter  of  Holbrook,  39  Misc.  139; 
78  N.  Y.  Supp.  972.  See  Matter  of 
Hunt  (41  Misc.  72;  83  N.  Y.  Supp. 
652),  where  Thomas,  S.,  says,  on  the 
authority  of  Naylor  v.  Gales,  73  Hun, 
53,  that  the  rule  in  the  Willets  and 
McAlpine  cases  was  changed  by  the 
amendment  of  1892 ;  but  in  the  Hunt 
case  the  accounting  was  apparently  of 
both  principal  and  income. 
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computing  commissions  is  the  value  uf  each  trust  separately  con- 
sidered; hence,  although  the  entire  estate  exceeds  $100,000,  full 
commissions  cannot  be  allowed,  if  the  assets  belonging  exclusively 
to  each  trust  do  not  equal  that  amount.^^  In  ascertaining  whether 
the  "  personal  estate "  exceeds  $100,000,  the  proceeds  of  real 
estate,  equitably  converted  by  the  will,  are  to  be  regarded  as  per- 
sonal estate  for  this  purpose  f^  and  the  same  may  be  said  of  land 
bought  in  by  the  executors  upon  foreclosure  of  a  mortgage  belong- 
ing to  the  estate.®*  Prior  to  1895  the  value  of  the  estate  of  the 
decedent  was  required  to  be  $100,000  or  more,  "  over  all  his 
debts,"  before  double  commissions  were  allowed.  Where,  there- 
fore, the  purchase  price  of  lands,  sold  by  the  executor,  included 
the  amount  of  a  mortgage  incumbrance  upon  the  land,  the  mort- 
gage was  to  be  regarded  as  a  debt  of  the  decedent,  and  the  equity 
of  redemption  only  was  taken  account  of.®'  While  the  subject 
of  a  specific  bequest — 'e.  g.,  shares  of  stock  —  does  not  form  a 
basis  for  charging  the  statutory  commissions,  it  is  nevertheless  held 
that  its  value  is  to  be  taken  into  consideration,  in  ascertaining 
whether  the  estate  amounts  to  $100,000,  entitling  each  executor 
to  full  commissions.®® 

§  1000.    Compensation  on  different  letters "  Where  successive 

or  different  letters  are  issued  to  the  same  person,  on  the  estate  of 
the  same  decedent,  including  a  case  where  letters  testamentary  or 
letters  of  general  administration  are  issued  to  a  person  who  has 
been  previously  appointed  a  temporary  administrator,  he  is 
entitled  to  compensation,  in  one  capacity  only,  at  his  election ; 
except  that  where  he  has  received  compensation  in  one  capacity, 
he  is  entitled  to  the  excess,  if  any,  of  the  compensation  allowed 
by  law,  above  the  sum  which  he  has  already  received  in  the  other 
capacity."  ^''     It  will  be  observed  that  this  provision  applies  only 

02  Matter  of  Johnson,  170  N.  Y.  139.  Ross,   33  Misc.   103;    68  N.   Y.   Supp. 

93  Smith  V.  Buchanan,  5  Dem.  169;  373. 

Matter  of  McLaren,  6  Misc.  483;   27  95  Matter  of  St.   John,  N.  Y.  Daily 

N.  Y.  Supp.  289;   Matter  of   Clinton,  Reg.,  June  10,  1884.     Compare  Cox  v. 

16  Misc.  199;  aff'd,  12  App.  Dlv.  132.  Schermerhorn,   18   Hun,   16.     Funeral 

But   the   rule    does   not    apply  where  expenses  and  expenses  of  administra- 

there  is  merely  a,  discretionary  power  tion  were  not  debts  in  reckoning  the 

of  sale.      (Matter  of  Hardenbroolt,  23  amount    of    the    assets.       (Matter    of 

Misc.  .538;  Chisolm  v.  Hamersley,  114  Franklin,  supra.) 

App.   Div.   56.5,  99   N.  Y.   Supp!  .590;  86  Matter  of   Jones,  N.   Y.  Law  J., 

Matter  of  McGlynn,  41  Misc.  156;  83  May  IL  1893. 

N.    Y.    Supp.    975.)       See    Savage    v.  97  Co.   Civ.    Proc,    §   2730    (consoli- 

Sherman.  24  Hun,  307.  dating   former    §    2738).      See    §    423, 

04  Matter  of  Franklin,  26  Misc.  107  ;  ante. 
56  N.  Y.  Supp.   858.     See  Matter  of 
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to  a  case  where  two  sets  of  "  letters  are  issued,"  and,  therefore, 
would  not  extend  to  an  executor,  acting  also  as  testamentary  trus- 
tee, not  having  received  letters  in  the  latter  capacity. 

§  1001.    Commissions  on  trust  income Where  the  subject  of  the 

accounting  is  the  principal  fund,  and  the  income,  the  income  is  to 
be  regarded  as  an  addition  to  the  principal,  and  the  commissions 
are  to  be  computed  xipon  the  sum  of  the  two,  that  is,  the  aggre- 
gate of  capital  and  income  as  received  once  and  paid  out  once.®* 
Where  the  accounting  is  of  the  income  only,  commissions  are 
chargeable  at  the  same  rate  as  are  allowed  on  the  principal  of  the 
estate.*®  The  income  which  the  trustee  is  required  by  the  will 
to  receive  and  distribute  among  beneficiaries,  constitutes  an  alto- 
gether new  fund,  on  which  commissions  will  be  separately  allowed. 
The  novelty  of  the  fund  is  the  controlling  fact.'^  As  a  general 
rule,  the  amount  of  commissions  on  the  income  is  a  charge,  not 
upon  the  principal  of  the  estate,  but  upon  the  interest  of  the  bene- 
ficiary;^ that  is,  a  trustee  holding  a  fund  under  a  trust  to  pay 
the  net  income  annually  to  a  beneficiary,  may,  on  paying  over  the 
income  and  settling  his  account  with  the  beneficiary,^  deduct  and 
retain  full  commissions  each  year  from  the  income  received;  and 
in  such  a  case  there  is  no  occasion  for  an  annual  judicial  settle- 
ment of  his  account.*      A  different  rule  might  apply  where  the 

98  Betts  V.  Betts,  4  Abb.  N.  C.  324.  where,  in  lieu  of  the  income  from  a 
See  Slosson  v.  Naylor,  2  Dem.  257.         stated    amount    of    money    left    to    a 

99  Matter  of  Mason,  98  N.   Y.   527.    widow  by  will,  the  heirs  have  agreed 

1  Matter  of  Meserole,  36  Hun,  298.  that  she 'shall  he  paid  a  fixed  sum  out 
See  Morgan  v.  Hannas,  13  Abb.  Pr.  of  the  estate  as  an  annuity,  the  execu- 
(N.  S.)  361;  Fisher  v.  Fisher,  1  tors'  commissions  on  the  annuity 
Bradf.  335 ;  Brush  v.  Smith,  1  Dem.  should  be  charged  to  the  estate  and 
477;  Matter  of  Pimie,  1  Tuck.  119;  not  deducted  from  the  sum  due  the 
Betts  V.  Betts,  4  Abb.  N.  C.  324;  widow.  (Van  Sise  v.  Van  Sise,  113 
Frame   v.   Willets,   4  Dem.   368,  over-  App.  Div.  691.) 

ruling  Andrews  v.  Goodrich,  3  id.  245.  3  Jlatter  of  Norton,   58   Misc.    133; 

See  also  Matter  of  Johnson,  170  N.  Y.  Conger  v.  Conger,  105  App.  Div.  589; 

139.     Full  commissions  on  annual  rests  94  N.  Y.  Supp.  547 ;  aff'd,   185  N.  Y. 

are     not     allowable     merely     because,  554. 

without  the  order  of  court  or  require-  *  Matter   of   Mason,   98   N.   Y.   527. 

ment  of  statute,  rests  have  been  made  But  the  fact  that  the  income  was  re- 

for  the  purpose  of  charging  the  trustee  ceived   and   distributed   monthly    does 

with  interest.     (Tucker  v.  McDermott,  not  warrant  a  charge  of  full  commis- 

2  Redf.  321.)     See  Cram  v.  Cram,  id.  sions    monthly.      (Matter    of    Selleck, 

246;  Ward  v.  Ford,  4  id.  34.  Ill  N.  Y.  284.)     To  the  same  effect, 

2  Cammann  v.  Cammann,  2  Dem.  Matter  of  Mitchell,  41  Misc.  603. 
211;  overruling  Matter  of  Mount,  2  Where  the  trustee  is  required  to  pay 
Redf.  405,  and  citing  Stubbs  v.  Stubbs,  out  the  income  semi-annually,  he  may 
4  Redf.  171 ;  Pinekney  v.  Pinckney,  1  receive  his  commissions  semi-annually. 
Bradf.  269;  Booth  v.  Ammermann,  4  (Matter  of  Roberts,  40  Misc.  512;  82 
id.  129;  Lansing  v.  Lansing,  45  Barb.  N.  Y.  Supp.  805.)  Where  a  trust  is 
182;  Drake  v.  Price,  5  N.  Y.  430;  created  solely  for  the  support  of  the 
W^hitson  v.  Whitson,  53  id.  481.    But  cestui  que  trust,  with  no  disposition 
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trustee  is  required  to  accumulate  the  income,  or  if  he  allowed  it 
to  accumulate  in  his  hands  for  several  years,  and  then  accounted 
and  paid  over  a  gross  sum  to  the  beneficiary.^  An  exception  to 
the  general  rule  also  arises  where  the  intention  of  the  testator 
was  that  the  commissions  should  be  paid  as  an  administrative 
expense.®  The  right,  however,  of  a  trustee  to  make  periodical 
rests  in  his  accounts,  and  at  such  times,  even  without  presenting 
his  accounts  for  settlement,  to  withhold  his  lawful  commissions, 
is  not  limited  to  cases  where  by  statute,  or  by  general  rule,  or 
special  order  of  court,  such  periodical  rests  are  required  or  per- 
mitted, but  extends,  also,  to  cases  where,  by  the  direction  of  his 
testator's  will,  or  for  the  proper  administration  of  his  testator's 
estate,  he  is  required  to,  and  does,  make  periodical  payments.^ 

§  1002.  Basis  for  computing  commissions. — ^We  remark,  in  the 
first  place,  that  an  award  of  statutory  commissions  is  not  regu- 
lated by  the  law  as  it  existed  at  the  time  the  services  were  ren- 
dered, but  by  the  rule  existing  at  the  time  of  the  award  f  and,  in 
the  next  place,  that  sums  of  money,  received  and  paid  out,  are  the 
basis  of  computation.  The  statute  gives  the  commissions  "  for 
receiving  and  paying  out  all  sums  of  money ;"  hence  the  proceeds 
of  lands,  whether  by  way  of  rents,®  or  by  a  sale  under  authority, 
passing  through  the  hands  of  an  executor  or  trustee,  are  to  be  con- 
sidered in  computing  the  commissions,  but  the  value  of  real  prop- 
erty, as  such  and  unsold,  is  not  to  be  taken  into  account.''^''     Even 

as   to   the    remainrler,   and   the   cestui  received    and    paid    out,    and   not   on 

que  trust  dies  before  the  final  account-  the   value   of   the   real    estate    unsold 

ing  of  the  executors,  they  are  entitled  at  the  termination  of  the  trust.     See 

as  trustees  to  commissions  only  upon  Wagstaff   v.   Lowerre,   23   Barb.   209; 

the  amoimt  expended  for  such  support.  Stevenson   v.    I^esley,    70   N.   Y.    512; 

(Matter  of  Bennett,  16  Misc.  199;  38  Matter  of  Baker,  35  Hun,  272;   Sav- 

N.  Y.  Supp.  945;  suit  nom.  Matter  of  age  v.   Sherman,   24   id.   307;    Matter 

Clinton,    74    St.    Rep.    534;    aff'd,    12  of  McLaren,   6   Misc.   483;    27   N.    Y. 

App.   Div.  132.)  Supp.    289;     Matter    of    Bennett,    16 

B  Matter  of  Mason,  supra.  Misc.   199:   38  N.  Y.   Supp.  945;   suh 

6  Reynolds  v.  Reynolds,  3  Dem.  82.  nom.  Matter   of  Clinton,  74  St.   Rep. 

7  Hancox  V.  Meeker,  95  N.  Y.  528.  534;    aff'd,    12    App.    Div.    132;    Mat- 

8  Matter  of  Harris,  4  Dem.  463.  ter  of  Tucker,  29  Misc.  728 ;  62  N.  Y. 
9^3   to   rents   of   land   occupied  by  Supp.    1021;    Matter  of   McGlynn,   41 

life  tenant,  see  Matter  of  Washbon,  38    Misc.  156;  83  N.  Y.  Supp.  975;  Matter 
St.  Rep.  619.  of  Wanninger,  120  App.  Div.  273;  105 

10  Phoenix  v.  Livingston,  101  N.  Y.  N.  Y.  Supp.  4;  .aff'd,  190  N.  Y.  527; 
451.  In  that  case,  as  the  fee  in  the  Matter  of  Waterman,  60  Misc.  292.  In 
real  estate  vested  at  once  in  the  re-  Matter  of  Tilden  (44  Hun,  441),  it 
mainderman,  the  trustees  taking  only  was  held,  that  executors  were  not  en- 
an  estate  commensurate  with  their  titled  to  commissions  upon  the  value 
trust,  which  simply  terminated,  and  of  real  estate,  the  title  to  which  was 
was  never  transferred,  or  paid  over, —  in  testator's  sons  under  the  will,  and 
Held,  therefore,  their  commissions  which  they  partitioned  among  them- 
must  be   computed   upon   the  amount    selves,    the    executors    uniting   in    the 
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where  tte  will  works  an  equitable  conversion,  the  executors  are 
not  entitled  to  commissions  thereon,  until  actual  conversion  takes 
place.*^  Where,  however,  property  or  securities  are  turned  over 
to  a  party  who  accepts  them  as  a  payment  of  money,  the  commis- 
sions are  earned. -"^^  Assets  other  than  money,  which  are  specifically 
beqiieathed,  and  which  the  executor  delivers  specifically  to  the 
legatee,  are  not  the  subject  of  commissions  ;^^  nor  is  any  property, 

deed  by  reason  of  the  will  conferring 
upon  them  certain  powers  in  reference 
thereto,  but  not  tlie  power  of  parti- 
tion or  division.  To  tlie  same  effect, 
Hatter  of  lioss,  33  Misc.  163;  68  N.  Y. 
Supp.  373.  So  an  administrator, 
though  concurring  in  a  sale  by  a 
ti'Listee  appointed  by  the  court  to  exe- 
cute a  power  in  the  will,  is  not  en- 
titled to  share  the  commissions  for 
tlie  sale.  (Matter  of  Paton,  41  Hun, 
497.)  See  Matter  of  McKay,  37  Misc. 
590;  7-5  N.  Y.  Supp.  1069;  75  App. 
Div.  78.  Where  an  executor  sells  tes- 
tator's real  property  under  a  power  in 
tlie  will,  personally  and  not  as  an  ex- 
ecutor, he  should  not  include  the  pro- 
ceeds of  sale  in  his  official  account, 
nor  are  the  same  chargeable  with  com- 
missions. (Matter  of  Brown,  5  Dem. 
223.)  See  McKee  v.  Weeden,  1  App. 
Div.  583 ;  37  N.  Y.  Supp.  465.  Where, 
although  the  legal  title  to  real  estate 
and  a  power  of  sale  are  given  to  ex- 
ecutors, it  is  evident  from  the  terms 
of  the  will,  that  the  power  was  given 
to  them  only  to  be  exercised  for  the 
purposes  of  a  trust  conferred  upon 
them,  and  not  to  be  exercised  by  them 
as  executors  (except  for  the  payment 
of  debts  or  legacies ) ,  commissions  can 
be  allowed  to  them  thereon,  only  in 
their  capacity  as  trustees,  and  where 
they  apply  for  leave  to  resign  the 
trust,  no  commissions  will  be  allowed 
to  them  as  tiustees,  upon  the  proceeds 
of  land  sold  under  such  a  power. 
(Matter  of  Curtiss,  9  App.  Div.  285.) 
An  allowance  of  commissions  to  an 
executor  on  the  transfer  of  real  estate 
to  an  heir  is  erroneous.  (Matter  of 
Hull,  97  App.  Div.  258;  89  N.  Y. 
Supp.  939.) 

11  Matter  of  W^anninger,  supra. 

12  Matter  of  Mason,  98  N.  Y.  527; 
McAlpine  v.  Powell,  126  id.  285; 
Cairns  v.  Chaubert,  9  Paige,  160; 
Matter  of  Kellogg,  7  id.  265 ;  Foley  v. 
Egan,  13  Abb.  Pr.  (N.  S.)  362,  note; 
flatter  of  MoflFat,  24  Hun,  325;  Mat- 
ter of  Koss,  33   Misc.   163;   68  N.  Y. 


Supp.  373 ;  Martin  v.  Andrews,  59 
Misc.  298.  See  Matter  of  Fleming,  51 
Misc.  662;  Matter  of  Dill,  60  Misc. 
294;  Matter  of  Freel,  49  Misc.  386; 
Matter  of  Curtiss,  9  App.  Div.  285. 
In  Smith  v.  Buchanan  (5  Dem.  169), 
the  executors  had  sold  part  of  testa- 
tor's lands  to  his  children,  taking  from 
them  receipts  for  the  purchase  price, 
which  were  applied  upon  their  share 
in  the  estate  of  their  father :  —  Held, 
in  legal  effect,  to  be  substantially  a 
sale  and  conveyance  of  the  same,  as  if 
the  payment  had  been  made  in  cash, 
so  that  the  executors  were  entitled  to 
have  commissions  computed  on  the 
amount  of  such  purchase  price. 

ISSchenck  v.  Dart,  22  N.  Y.  420; 
Hawley  v.  Singer,  3  Dem.  589 ;  Matter 
of  Robinson,  37  Misc.  336;  75  N.  Y. 
Supp.  490;  Matter  of  Whipple,  81  App. 
Div.  589;  81  N.  Y.  Supp.  393;  Matter 
of  Fisher,  93  App.  Div.  186;  87  N.  Y. 
Supp.  567.  But  see  Matter  of  Haw- 
ley, 104  N.  Y.  250;  and  same  case  on 
a  rehearing  before  the  surrogate,  5 
Dem.  82.  In  Matter  of  Egan  (7  Misc. 
262;  27  N.  Y.  Supp.  1009),  it  was  in- 
timated that  the  statute  awarding 
commissions  did  not  apply  to  a  tem- 
porary administrator,  and  hence  that 
property  specifically  bequeathed  should 
be  considered  in  estimating  his  com- 
missions. Commissions  are  not  to  be 
computed  upon  specific  legacies,  al- 
though converted  into  money.  (Far- 
quharson  v.  Nugent,  6  Dem.  296.)  In 
Hall  V.  Tryon  (1  id.  296),  testator  left 
a  personal  estate  including  certain  cor- 
porate bonds,  which  he  bequeathed  to 
his  executors  in  trust,  to  collect  and  pay 
the  income  to  certain  life  beneficiaries, 
at  whose  death  the  executors  were  di- 
rected to  divide  and  deliver  the  said 
bonds  and  accrued  income  among  and 
to  certain  persons  named.  The  execu- 
tors were  also  given  a  discretionary 
power  to  sell  any  of  the  bonds.  On 
an  accounting,  during  the  lifetime  of 
the  life  beneficiaries,  none  of  the 
bonds  having  been  sold,  the  executors 
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inventoried  but  not  actually  sold,  though  a  sale  will  ultimately  be 
necessary."  Trustees,  however,  upon  receiving  the  trust  fund 
from  themselves  as  executors,  are  entitled  to  commissions  upon 
the  value  cf  securities  forming  a  part  of  the  corpus.^'' 

In  computing  the  one-half  commissions  "  for  receiving,"  to 
which  a  representative,  who  qualified  after  moneys  or  securities 
had  been  received  by  his  co-representative,  is  entitled,  the  securi- 
ties are  to  be  valued  by  the  highest  market  quotations  on  the  day 
he  qualified.^®  The  amount  of  a  debt  due  the  representative,  and 
allowed  him  on  the  accounting,  is  properly  included  in  the  sum 
on  which  his  commissions  are  calculated."  So,  where  he  is 
charged  with  loss  resulting  from  his  neglect  to  make  regular  invest- 
ments of  a  fund,  he  is  entitled  to  commissions  on  the  amount 
charged  against  him.-^*     Where  an  executor  sells  real  estate,  sub- 


asked  half  commissions  on  the  value 
of  the  bonds,  as  constituting  a  sum 
of  money  received  by  them.  Held,  that 
the  bonds,  in  respect  to  the  principal 
thereof,  were  specific  legacies,  and  tliat 
no  commissions  were  allowable  on 
their  value.  Where  the  share  of  one 
of  the  residuary  legatees  was  provided 
for  by  a  specific  devise  of  land,  the 
executor  was  not  allowed  commissions 
upon  it.  (Burtis  v.  Bodge,  1  Barb. 
Ch.  77.)  Where  a  testator,  by  his 
will,  bequeaths  the  contents  of  a  safe 
deposit  box,  which  consist  of  stocks, 
bonds,  mortgages  and  life  insurance 
policies,  to  eleven  persons,  in  the  pro- 
portion of  one-twelfth  each  to  ten 
of  such  persons  and  the  remaining 
two-twelfths  to  the  other  one,  and 
the  value  of  the  respective  se- 
curities is  unequal,  thus  making 
it  impossible  to  divide  them  into 
twelfths  for  the  purpose  of  delivery 
to  the  respective  legatees,  the  bequest 
is  a  general  legacy  and  not  a  specific 
legacy  and  the  executor  is  entitled  to 
commissions  for  the  services  rendered 
by  him  in  selling  the  securities  and 
distributing  the  proceeds.  Such  com- 
missions should  not  be  charged  upon 
the  residuary  estate  alone,  but  should 
be  borne  proportionately  by  the  securi- 
ties included  in  the  bequest.  (Mat- 
ter of  Fisher,  93  App.  Div.  186;  87 
N.  Y.  Supp.  567.) 

14  Cairns  V.  Chaubert,  9  Paige,  160; 
Matter  of  McAlpine,  15  St.  Eep.  532; 
Matter  of  Benneft,  16  Misc.  199;  38 
N.  y.  Supp.  945;  sub  nom.  Matter  of 
Clinton,  74  St.  Eep.  534;  aff'd,  12  App. 


Compare  Matter  of  Curtiss, 


Div.  132. 
9  Id.  285. 

15  Eobertson  v.  de  Brulatour,  188 
N.  Y.  301;  Olcott  V.  Baldwin,  190 
N.  Y.  99. 

16  Betts  V.  Betts,  4  Abb.  N.  C.  324 ; 
Rowland  v.  Morgan,  3  Dem.  289.  See 
Foley  V.  Egan,  13  Abb.  Pr.  (N.  S.) 
.■562,  note;  Matter  of  Baker,  35  Hun, 
272;  and  ante,  §  1001.  Commissions 
are  not  chargeable  upon  receipts  and 
disbursements  having  only  a  con- 
structive, and  not  an  actual,  exist- 
ence. Accordingly,  where  testator  re- 
cited that  he  had  made,  and  might 
continue  to  make,  advances  to  his 
children,  etc.,  and  had  or  might  be- 
come liable  to  pay  certain  sums  for 
them,  and  directed  the  amount  of  such 
payments,  etc.,  to  be  deducted  from 
their  respective  shares  of  his  estate,— 
Held,  that  commissions  must  be  com- 
puted upon  the  amount  of  the  several 
shares  after  making  the  deductions 
provided  for  in  the  will.  (Hill  v. 
Nelson,   1  Dem.  357.) 

"Matter  of  Mount,  2  Redf.  405. 
See  Hosack  v.  Rogers,  9  Paige,  461. 

18  Matter  of  Mount,  2  Redf.'  405. 
See  Morgan  v.  Morgan,  4  Dem.  353; 
Gillespie  v.  Brooks,  2  Redf.  349.  Sur- 
viving executors  are  not  entitled  to 
commissions  upon  a  sum  paid  to  per- 
sonal representatives  of  a  deceased  ex- 
ecutrix, for  arrears  of  commissions 
due  to  her.  (Betts  v.  Betts,  4  Abb. 
N.  C.  324.)  And  where  testamentary 
trustees  have  been  allowed  commis- 
sions on  so  much  of  the  corpus  of  the 
trust   fund   as  has   been   received   by 
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ject  to  mortgages,  which  were  personal  liabilities  of  the  decedent, 
he  is  entitled  to  commissions  on  the  whole  purchase  price,  includ- 
ing the  amount  of  the  mortgages,  and  is  not  limited  to  commis- 
sions on  what  remains  after  deducting  the  amount  of  the  mort- 
gages therefrom.-^® 

Legacies  are  not  subject  to  a  charge  for  commissions,  unless 
indirectly,  by  way  of  abatement,  where  the  estate  is  not  sufficient 
to  pay  the  commissions.  On  a  regular  accounting,  the  whole 
amount  of  receipts  and  disbursements  forms  the  basis  of  charging 
commissions,  which  are  deducted,  and  the  legacies  are  then  paid 
out  of  the  surplus  remaining  after  the  payment  of  the  debts  and 
expenses  of  administration.^" 

Reinvestments  of  principal  are  not  ground  for  allowing  com- 
missions;^^ if  they  were,  the  principal  would  soon  be  impaired. 

Payment  of  dower,  admeasured  by  a  judgment  of  the  Supreme 
Court,  is  not  an  executorial  duty  under  the  will,  and  no  commis- 
sions can  be  allowed  on  the  payment.^^ 

§  1003.    Apportioning  commissions Where  there  are  several 

co-executors  or  co-administrators,  the  commissions  should  be  com- 
puted upon  the  aggregate  sums  received  and  paid  out  by  any  and 
all  of  them,  and  not  upon  the  amount  received  and  paid  out  by 
each  individually;^^  and  the  surrogate  may  apportion  the  com- 
missions among  them  according  to  the  services  rendered  by  them 
respectively.  If  he  fails  to  do  so  (except  in  case  of  an  estate  over 
one  hundred  thousand  dollars  in  value),  and  the  account  is  finally 
settled  without  apportionment,  it  seems  that  each  is  entitled  to 


them  they  are  not  entitled  to  further  cipal    of   the    fund    in  his   hands,    on 

commissions  on  sums  received  by  the  which  he  was  not  entitled  to  commis- 

cestui  que  trust  who  was  also  an  ex-  sions  for  his  services.    Followed,  Beard 

ecutrix  and  applied  by  her  to  her  own  v.  Beard,  140  N.  Y.  260 ;  55  St.  Rep. 

use    as    beneficiary    under    the    trust.  408. 

(Stevens  v.  Melcher,  152  N.  Y.  551.)  22  Matter  of  Lawrence,  37  Misc.  702; 

19  Cox  V.  Schermerhorn,  18  Hun,  16.  76  N.  Y.  Supp.  653. 

But  see  Baueus  v.  Stover,  24  id.   109  23  Valentine    v.    Valentine,    2    Barb, 

(rev'd   on   another   ground,    89   N.   Y.  Ch.  430;  Betts  v.  Betts,  4  Abb.  N.  C. 

1 )  ;    and   Matter    of    St.    John,    ante,  324.      But    where    the    personalty    is 

§  999,  note  95.  given  to  one  class  of  persons  and  the 

20  Westerfield  v.  Westerfield,  1  Bradf .  proceeds  of  realty  to  another  class, 
198.  and  each   executor   has   solely  admin- 

21  Morgan  v.  Hannas,  13  Abb.  Pr.  istered  as  to  one  kind  of  property  and 
(N.  S.)  361.  In  Matter  of  Hayden  rendered  a  separate  account  thereof, 
(125  N.  Y.  776;  aff'g  54  Hun,  197),  each  executor  is  entitled  to  commis- 
the  representative  continued  the  tes-  sions  on  the  fund  he  represents  and 
tator's  business :  —  Held,  that  the  each  class  of  persons  •should  bear  the 
amounts  paid  out  for  expenses  of  the  expense  of  accounting  as  to  the  fund 
business,  but  subsequently  repaid,  in  in  which  it  is  Interested.  (Matter  of 
the  general  aggregate  receipts,  con-  Mansfield,  10  Misc.  296;  31  N.  Y. 
Btituted   a   reinvestment  of   the  prin-  Supp.  684.) 
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an  equal  share,  irrespective  of  the  relative  services  rendered.^ 
Although  commissions  are  intended  to  compensate  executors  for 
their  services,  care,  and  responsibility,  and  should  be  apportioned 
accordingly,  yet  because  one  executor  voluntarily,  and  perhaps 
by  design,  takes  possession  of  all  the  assets  and  transacts  prac- 
tically all  the  business,  it  does  not  follov7  that  he  should  receive 
all,  and  his  co-executor  none,  of  the  commissions.^* 

§  1004.  Apportionment  of  three  commissions. —  In  dividing  the 
three  commissions  between  the  executors,  according  to  the  services 
rendered  by  them,  each  should  be  awarded  the  proportion  thereof 
which  the  evidence  shows  he  fairly  earned ;  and  although  this  can- 
not be  ascertained  to  a  mathematical  certainty,  it  is  the  duty  of 
the  surrogate  to  make  the  apportionment  in  view  of  the  situation 
of  the  estate,  and  the  residence  and  relation  of  the  parties  to  it, 
and  in  consideration  of  the  burden  of  the  labors  that  fell  upon 
each.^®  The  intention  of  the  statutory  provision  for  three  com- 
missions was  that  they  should  be  given  only  when  the  trust  has 
been  fully  administered.  That  is,  the  number  of  executors  or 
administrators,  to  whom  commissions  can  be  allowed,  is  measured 
by  the  number  in  office  at  the  time  for  awarding  such  commissions, 
and  not  by  the  number  who,  from  first  to  last,  may  have  qualified 
and  acted,  and  for  one  reason  or  another  have  ceased  to  be  execu- 
tors or  administrators  at  the  time  of  the  judicial  settlement  of  the 
account.^'^  Consequently,  where  all  three  executors  resigned 
before  their  duties  were  finished,  three  commissions  will  not  be 
given  to  one  of  them  who  had  alone  managed  the  estate  up  to  the 
time  of  his  resignation:  he  is  only  entitled  to  receive  one  full 
commission  on  sums  paid  out  for  debts  and  legacies, — ■  nothing  by 
way  of  commissions  on  the  body  of  the  estate.^^  So,  too,  where 
the  surviving  executor,  the  other  having  died  pending  the  admin- 
istration, completed  the  trust,  two  full  commissions  will  not  be 

24  White  V.  Bullock,  4  Abb.  Ct.  App.  aff'd,  181  N.  Y.  562.  Before  the 
Dec.  578.  amendment  of  1881,  providing  for  an 

25  Matter  of  Dunkel,  5  Dem.  188.  apportionment  of  commissions,  no  dis- 
See  Matter  of  Arnton,  106  App.  Div.  crimination  could  be  made  among 
326.  But  where  one  of  two  trustees  them,  although  one  of  them  performed 
has  had  almost  the  entire  management  most  of  the  labor.  See  Matter  of 
of  the  trust  estate,  it  is  proper  to  Harris,  4  Dem.  463 ;  Matter  of  Van 
award  to  him  two-thirds  of  the  com-  Nest,  1  Tuck.  130;  Bohde  v.  Bruner, 
missions  allowed  to  both  trustees.  2  Redf.  333;  Matter  of  Pike,  id.  255. 
(Matter  of  Curtiss,  9  App.  Div.  285.)  27  Matter    of   McCormick,    46   Misc. 

26  Smith  V.  Buchanan,  5  Dem.  169;  386;  94  N.  Y.  Supp.  1071. 

Matter  of  Franklin,  26  Misc.  107;  56       28  Matter  of  Hayden,  54  Hun,  198; 
N.  Y.  Supp.  858 ;  Matter  of  Meyer,  95    aff'd,  125  N.  Y.  776. 
App.  Div.  443;   88  N.  Y.  Supp.  798; 
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allowed,  on  the  accounting  of  the  survivor,  to  be  apportioned 
among  the  latter  and  the  representative  of  the  deceased  executor.^® 
But  the  statute  does  not  apply  to  a  case  where  the  representatives 
were  appointed  to  succeed  each  other  and  did  not  act  simul- 
taneously in  the  administration  of  the  trust.^"  This  power  to 
apportion  commissions  does  not  include  the  power  totally  to  abate 
any  executor's  commission,  except,  perhaps,  in  case  of  misconduct 
resulting  in  loss,  or  where  the  net  estate  proves  to  be  less  than  one 
hundred  thousand  dollars. ^^ 

§  1005.  When  commissions  are  payable — The  commissions  are 
allowed  only  by  order  of  the  surrogate,  and  on  the  settlement  of 
the  account ;  those  claiming  them  have  no  authority  to  appropriate 
sums  to  their  own  use,  as  commissions,  until  they  are  so  allowed,^^ 
except  in  the  case  of  periodical  payments  of  trust  income.^^  If 
they  do  so,  it  is  a  misappropriation,  and  they  are  chargeable  with 
interest,  from  the  date  of  the  withdrawal  to  the  date  of  the 
decree  f*  but  where  there  is  no  intentional  violation  of  duty,  and 


,29  Matter  of  McCormick,  46  Misc. 
386;  94  N.  Y.  Supp.  1071;  Matter 
of  Newland,  7  Misc.  728;  28  N.  Y. 
Supp.  496.  Compare  Welling  v.  Well- 
ing, .3  Dem.  511;  followed  in  Matter  of 
Garrison,  N.  Y.  Law  J.,  July  28,  1890. 

30  Thus,  in  Matter  of  Kennedy 
(N.  Y.  Law  J.,  June  13,  1891),  the 
testator  appointed  three  executors,  one 
of  them  being  his  wife,  and  provided, 
in  case  of  the  death  of  any  of  them 
other  than  his  wife,  for  the  appoint- 
ment of  another  in  place  of  the  de- 
ceased executor.  The  wife  predeceased 
the  testator.  The  other  two  executors 
qualified  and  entered  upon  the  admin- 
istration of  the  estate.  One  of  them 
afterward  died,  and  in  his  place  an- 
other qualified  and  acted.  The  estate 
was  of  the  value  of  $100,000  in  ex- 
cess of  the  decedent's  debts.  Three  full 
commissions  were  disallowed. 

31  Matter  of  Kenworthy,  63  Hun, 
165;  44  St.  Rep.  275.  In  that  case, 
one  of  three  executors  was  allowed 
nothing,  the  others  being  allowed  full 
commissions,  on  the  ground  that  they 
had  performed  all  the  work  of  the  ad- 
mijiistration.  Held,  error;  that  hav- 
ing duly  qualified  and  having  done 
some  acts  in  administration,  the  for- 
mer was  "  entitled  "  to  compensation. 
"  The  basis  for  her  commissions  is  the 
amount  of  the  estate.  I  can  see  no 
other  meaning  to  the  words  '  full  com- 


pensation.' This  '  compensation  '  is  by 
means  of  commissions;  full  compensa- 
tion, therefore,  -means  '  full  commis- 
sions.'"     (Per  Pratt,  J.) 

32  Freeman  v.  Freeman,  4  Redf.  211 ; 
Whitney  v.  Phosnix,  id.  180;  Wheel- 
wright V.  Wheelwright,  2  id.  501 ; 
Matter  of  Willard,  29  St.  Rep.  949; 
9  N.  Y.  Supp.  555;  Matter  of  Rich- 
ardson, 2  Misc.  288;  23  N.  Y.  Supp. 
978;  Matter  of  Furniss,  86  App.  Div. 
96;  83  N.  Y.  Supp.  530.  The  com- 
missions are  to  be  deducted  as  of  the 
date  of  the  settlement  of  the  account, 
and  not  as  of  the  date  of  filing  it. 
(Haskin  v.  Teller,  3  Redf.  316.)  Until 
they  are  fixed  by  the  decree,  the  right 
to  them  is  merely  inchoate,  and  they 
cannot  be  assigned.  (Matter  of  Worth- 
ington,  141  N.  Y.  9;  56  St.  Rep.  561.) 
The  commissions  of  a  deceased  admin- 
istratrix should  be  determined  on  an 
accounting  brought  by  her  executor  to 
ascertain  the  liability  of  her  estate  to 
the  estate  for  which  she  acted  and 
should  not  be  allowed  on  the  account- 
ing of  an  administrator  de  bonis  non 
thereafter  appointed.  (Matter  of  Hal- 
lenbeck,  119  App.  Div.  757;  aff'd  195 
N.  Y.  143.) 

33  See  anre,  §   1001. 

34  Wheelwright  v.  Rhoades,  28  Hun, 
57;  11  Abb.  N.  C.  382;  Carroll  v. 
Hiighes,  5  Redf.  337;  Matter  of  Pey- 
ser, 5  Dem.  244. 
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no  loss  or  injury  to  the  estate  is  shown,  interest  will  not  be  charged 
thereon,^''  particularly  where  the  taking  of  commissions  was  by  the 
consent  of  the  beneficiaries.^®  But  they  are  not  bound  to  part 
with  possession  or  control  of  funds  necessary  to  meet  their  com- 
missions, until  their  claim  thereto  has  been  determined  by  the 
surrogate.^^ 

ARTICLE  SEVENTH. 

THE  DECREE  AND  ITS  EFFECT. 

§  1006.  Decree  on  judicial  settlement —  To  settle  the  accounts 
of  a  representative,  is  to  ascertain  what  is  justly  due  by  him  to 
the  several  persons  who  are  entitled  to  share  in  the  distribution 
of  the  moneys  in  his  hands,  after  defraying  the  expenses  of  the 
trust.^*  The  main  purpose  of  a  judicial  settlement  is  the  distri- 
bution of  the  surplus,  and  some  good  reason  must  be  given  for 
omitting  to  make  provision  for  such  distribution  in  the  decree  pro- 
posed for  signature.^®  It  is,  of  course,  otherwise  in  the  case  of 
an  intermediate  account.  A  decree  which  merely  settles  the 
account  of  the  representative  by  fixing  the  amount  of  the  balance 
in  his  hands  subject  to  distribution,  but  which  does  not  direct  the 
distribution  or  name  the  distributees,  or  provide  any  mode  of 
ascertaining  them,  or  the  shares  due  them,  respectively,  cannot  be 
made  the  foundation  of  an  action  by  one  claiming  to  be  entitled 
to  one  of  such  distributive  shares.*" 

§  1007.  Decree  must  contain  summary  of  account "  Each  de- 
cree, whereby  an  account  is  judicially  settled,  must  contain,  in  the 
body  thereof,  a  summary  of  the  account  as  settled,  or  must  refer 
to  such  a  summary,  which  must  be  recorded  in  the  same  book,  and 
is  deemed  a  part  of  the  decree.*^ 

§  1008.   Direction  for  payment   and  distribution Where   an 

account  is  judicially  settled,  "  and  any  part  of  the  estate  remains, 


35  Beard  v.   Beard,   140  N.   Y.   260.  38  People  v.  Coffin,  7  Hun,  608.    See 
In  Whitney  v.  Phoenix    (supra),  aim-  Seaman  v.  Duryea,  11  N.  Y.  324. 
pie  interest  waa  charged.  39  Matter    of    Roux,     N.    Y.    Surr. 

36  Matter  of  Ross,  33  Misc.  163;  68  Decis.  1889,  p.  603;  Matter  of  Quinn, 
N.  Y.  Supp.  373;  Matter  of  Franklin,  N.  Y.  Law  J.,  May  2,  1890. 

26  Misc.  107 ;  56  N.  Y.  Supp.  858.  40  Johnson  v.  Eichards,  3  Hun,  454. 

37  Wheelwright  v.  Wheelwright,  au-  «  Co.   Civ.  Proc,   §   2551. 
pra. 
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and  is  ready  to  be  distributed^^  to  the  creditors,  legatees,  next  of 
kin,  husband  or  wife  of  the  decedent,  or  their  assigns,  the  decree 
must  direct  the  payment  and  distribution  thereof  to  the  persons 
so  entitled,  according  to  their  respective  rights.  In  case  of  whole 
or  partial  intestacy,  the  decree  must  direct  immediate  payment 
and  distribution  to  creditors,  next  of  kin,  husband  or  wife  of  the 
decedent,  or  their  assigns,  where  the  executor  or  administrator 
has  petitioned  voluntarily  for  judicial  settlement  of  his  account 
as,  and  in  the  case,  provided  in  subdivision  two  of  section  twenty- 
seven  hundred  and  twenty-eight  of  [the  Code]  ;  but,  such  decree 
shall  not  direct  the  payment  of  any  legacy  prior  to  the  expiration 
of  one  year  after  the  granting  of  letters  upon  such  estate,  unless 
the  will  otherwise  direct.  If  any  person,  who  is  a  necessary 
party  for  that  purpose,  has  not  been  cited  or  has  not  appeared,  a 
supplemental  citation  must  be  issued,"  as  heretofore  mentioned.*^ 
"  Where  the  validity  of  a  debt,  claim,  or  distributive  share,  is 
admitted,  or  has  been  established,  upon  the  accounting,  or  other 
proceeding  in  the  Surrogate's  Court,  or  other  court  of  competent 
jurisdiction,  the  decree  must  determine  to  whom  it  is  payable,  the 
sum  to  be  paid  by  reason  thereof,  and  all  other  questions  concern- 
ing the  same."  ** 

§  1009.   Direction  to  deliver  specific  property In  either  of  the 

following  cases,  the  decree  may  direct  the  delivery  of  an  unsold 
chattel,  or  the  assignment  of  an  uncollected  demand,  or  any  other 
personal  property,  to  a  party  or  parties  entitled  to  payment  or  dis- 
tribution, in  lieu  of  the  money  value  of  the  property :     "  1.  Where 

42  An   estate    is   "  ready   to   be    dis-  43  Co.  Civ.  Proc,  §  2743.     This  sec- 

tributed,"    when    its     resources    have  tion,  -n-hich  attained  its  present  form 

been  gathered  and  marshaled  so  that  in  1906  precludes  a  decree  of  distribu- 

their    extent    and   nature    are    known  tion  upon  an  accounting  of  an  execu- 

and   the   expenses   and   obligations   of  tor,  under  the  subdivision  referred  to 

the   estate   have  been   ascertained;    it  except  as  to  property  upon  which  the 

does   not   mean    that   a    direction   for  will  does  not  operate.     Prior  to  1906 

the  final  disposition  of  the  estate  can  it  was  the  rule  that  an  executor  could 

only  be  made  when  it  has  been  wholly  not  in  any  case  judicially  settle  his  ac- 

reduced  to  money.     Where  there  still  count    until    after    the    expiration    of 

remains   property   that   has   not  been  one    year.       (Matter    of    Lawson,    36 

turned   into   cash,    a    complete   decree  Misc.    96;    72   N.    Y.    Supp.   645,   and 

may  be  made,  in  which  the   property  eases  cited  in  §   919,  note  39,  ante.) 

may   be   taken   at   an  estimate  of  its  A  decree  which  distributes  the  estate 

present    value,    however    nominal     or  of  a  decedent  should  adjudge  that  the 

tentative;  and,  upon  a  change  of  cir-  payment   of   the   amounts   to   be   dis- 

oumstances,  further  direction  may  be  tributed   be    made   by    the    individual 

made  upon  the  foot  of  the  decree,  the  and  not  as  executor  or  administrator, 

enforcement  of  which,  in  the  meantime,  (Matter  of  Monell,  28  Misc.  308;   59 

may  be  subject  to  regulation  and  re-  N.  Y.  Supp.  981.) 

strkint.  Matter  of  Snedeker,  61  Misc.  44  Co.  Civ.  Proc,  §  2743.  See  §2811. 
216. 
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all  the  parties  interested,  who  have  appeared,  manifest  their  con- 
sent thereto  by  a  writing  filed  in  the  surrogate's  oifice.  2.  Where 
it  appears  that  a  sale  thereof,  for  the  purpose  of  payment  or  dis- 
tribution, would  cause  a  loss  to  the  parties  entitled  thereto.  The 
value  must  be  ascertained,  if  the  consent  does  not  fix  it,  by  an 
appraisement  under  oath,  made  by  one  or  more  persons,  appointed 
by  the  surrogate  for  the  purpose."  *^ 

§  1010.    Direction  to  retain  money  for  undetermined  claim — 

"  Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and  the 
creditor  will  not  accept  present  payment,  with  a  rebate  of  interest ; 
or  where  an  action  is  pending  between  the  executor  or  adminis- 
trator, and  a  person  claiming  to  be  a  creditor  of  the  decedent;*® 
the  decree  must  direct  that  a  sum,  sufficient  to  satisfy  the  claim, 
or  the  proportion  to  which  it  is  entitled,  together  with  the  probable 
amount  of  the  interest  and  costs,  be  retained  in  the  hands  of  the 
accounting  party ;  or  be  deposited  in  a  safe  bank  or  trust  company, 
subject  to  the  surrogate's  order;  or  be  paid  into  the  Surrogate's 
Court,  for  the  purpose  of  being  applied  to  the  payment  of  the 


45  Oo.  Civ.  Proc,  §§  2744,  2811. 
The  application,  by  the  Code,  of 
this  regulation  to  testamentary  trus- 
tees, as  well  as  executors  and  admin- 
istrators, sustains  Carman  v.  Cowles, 
2  Redf.  414.  The  former  ruling  that 
an  administratrix  could  not,  through 
the  decree  on  an  accounting,  secure 
the  setting  apart  to  her  of  articles 
which  she  might,  as  widow,  have 
claimed  to  be  exempt  in  her  favor 
(Oornwell  v.  Deck,  2  Redf.  87),  is 
now  superseded  by  section  2724,  as 
amended  1893  (former  §  2721).  See 
§  510,  ante.  Where  a  will  empowered 
the  executors  to  sell  personalty  "  to 
pay  just  debts,  and  to  sell  and  rein- 
vest securities  as  may  be  necessary," 
and  after  the  estate  is  fully  settled, 
and  all  specific  lega/cies  are  paid,  cer- 
tain stocks  remain  in  their  hands, 
which  the  residuary  legatee  prays  be 
assigned  to  him  in  specie,  such  assign- 
ment should  be  made  as  authorized  by 
Code  Civ.  Proc,  §  2744,  (Lane  v. 
Albertson,  78  App.  Div.  607;  79  N.  Y. 
Supp.  947.)  When  the  residuary 
legatees  have  elected  to  take  the  se- 
curities undisposed  of  in  specie,  and 
have  filed  due  notice  of  such  election 
in  the  surrogate's  office,  the  executors 
may  not  sell  such  securities  and  dis- 
tribute the  proceeds  to  the  residuary 


legatees  in  money.  (Martin  v.  An- 
drews, 59  Misc.  2'98.)  When  a  trust 
estate  includes  securities,  an  order  di- 
recting the  trustee  to  transfer  the  en- 
tire fund  to  the  remaindermen  entitled 
thereto  in  certain  proportions  is  er- 
roneous; the  proper  division  of  the 
securities  should  also  be  determined 
in  order  to  avoid  subsequent  litigation 
on  that  question.  (Matter  of  Hunt, 
121  App.  Div.  96.)  See  s.  c,  110  App. 
Div.  533,  where  it  was  said  that  the 
surrogate  has  no  power,  in  a  proceed- 
ing by  ii  testamentary  trustee  for  a 
final  accounting,  to  order  a  transfer  of 
specific  bonds  to  a  legatee  who  con- 
tests the  account,  with  a  provision 
that  the  trustee  be  credited  therewith 
at  a  value  thereafter  to  be  determined 
by  the  court.  Such  bonds  must  be  re- 
duced to  cash  before  distribution,  un- 
less the  case  is  brought  within  section 
2744  of  the  Code  of  Civil  Procedure. 
Moreover,  the  surrogate  has  no  power 
to  fix  the  value  of  such  bonds  for  the 
purpose  of  distribution. 

46  Such  a  provision  is  proper,  even' 
though  the  action  has  not  been  com- 
menced, owing  to  inability  to  serve 
process  upon  the  representative.  (Mat- 
ter of  Rasch,  26  Misc.  459;  55  N.  Y. 
Supp.  434.) 
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claim,  when  it  is  due,  recovered  or  settled;  and  that  so  much 
thereof,  as  is  not  needed  for  that  purpose,  be  afterward  distributed 
according  to  law."  '^^ 

And  where,  on  the  judicial  settlement  of  a  testamentary  trus- 
tee's account,  a  controversy  respecting  the  right  of  a  party  to  share 
in  the  money  or  other  personal  property  to  be  paid,  distributed, 
or  delivered  over,  "  remains  undetermined  after  the  determina- 
tion of  all  other  questions  upon  which  the  distribution  of  the  fund, 
or  the  delivery  of  the  personal  property  depends,  the  decree  must 
direct  that  a  sum,  sufficient  to  satisfy  the  claim  in  controversy, 
or  the  proportion  to  which  it  is  entitled,  together  with  the  probable 
amount  of  the  interests  and  costs,  and,  if  the  case  so  requires,  that 
the  personal  property  in  controversy  be  retained  in  the  hands  of 
the  accounting  party;  or  that  the  money  be  deposited  in  a  safe 
bank  or  trust  company,  subject  to  the  surrogate's  order,  for  the 
purpose  of  being  applied  to  the  payment  of  the  claim,  when  it  is 
due,  recovered,  or  settled ;  and  that  so  much  thereof,  as  is  not 
needed  for  that  purpose,  be  afterward  distributed  according  to 
law."  *^ 

§  1011.  Direction  as  to  paying  minor's  and  unknown  person's 
share —  The  Code  gives  very  particular  instructions  as  to  the 
mode  of  paying  and  investing  a  legacy  or  a  distributive  share  due 
to  an  infant,**  or  to  a  person  who  is  unknown.^" 

§  1012.    Direction  as  to  paying  unclaimed  legacy The  decree 

"  must  also  direct  the   executor  or   administrator  to  pay  to  the 

*7  Co.  Civ.  Proc.,  §  2745.     See  Giles  that  time  tlie  court  has  no  authority 

V.  De  Talleyrand,  1  Dem.  97;  Du  Bois  on  the  judicial   settlement  of  the  ac- 

V.  Brown,  id.  317;   Matter  of  Brown,  counts    of    her    administrators   to    re- 

3  Civ.  Proc.  Rep.  39;  Greene  v.  Day,  quire  tliem  to  retain   in   their   hands 

1   Dem.   45;    Matter  of   Orser,   4   Civ.  the    probable    amount   of    their    claim 

Proc.  Rep.   129.     The  section  only  re-  under  Co.  Civ.  Proc,  §  2745,  authoriz- 

fers  to  a  case  in  which  no  distribution  ing  such  act  "  where  an  admitted  debt 

has  been  made  before  the  pendency  of  of  the  decedent  is  not  yet  due."    (Mat- 

an    action    to    enforce    the    claim    is  ter  of  Henshaw,  37  Misc.  536 ;  75  N.  Y. 

brought  to  the  attention  of  the  surro-  Supp.     1047.)       As    to    retaining    an 

gate.     (Matter  of  Gall,  182  N.  Y.  270.)  amount  for  the  payment  of  taxes  as- 

It  does  not  apply  to  actions  involving  sessed  against  the  estate,   see  Matter 

claims  in  favor  of  the  estate.     (Matter  of  Sullivan,  84  App.  Div.   51;    82  N. 

of  Truslow,   37   Misc.   189;    74   N.   Y.  Y.  Supp.  32;  Matter  of  Kucielski,  49 

Supp.  944.)     Where  a  lessor,  since  de-  Misc.  404. 

ceased,    covenants    to    pay   her    lessee  48  Co.  Civ.  Proc,  §  2812. 

"  for    the    building   remaining   on   the  *»  Co.  Civ.  Proc,  §  2746.     See  §  792, 

premises    at    the     expiration    of    the  ante. 

term,"  it  does  not  make  her  a  debtor  so  Co.  Civ.  Proc,  §  2747.  See  Peo- 
to  the  lessee  until  the  term  has  actu-  pie  v.  Chapin,  101  N.  Y.  682;  Kin- 
ally  expired,  and  where  she  dies  before  neally  v.  People,  98  App.  Div.   192. 
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county  treasurer  a  legacy  or  distributive  share  which  is  not  paid 
to  the  person  entitled  thereto,  at  the  expiration  of  two  years  from 
the  time  when  the  decree  is  made,  or  when  the  legacy  or  distribu- 
tive share  is  payable  by  the  terms  of  the  decree.  The  money,  so 
paid  to  the  county  treasurer,  can  be  paid  out  by  him  only  by  the 
special  direction  of  the  surrogate;  or  pursuant  to  the  judgment  of 
a  court  of  competent  jurisdiction."  ^^ 

§  1013.   Conclusive  effect  of  decree  for  payment  and  distribution. 

— ^With  respect  to  directions  in  the  decree  for  the  payment  and 
distribution  of  the  surplus,  the  statute  declares  that  the  decree  is 
conclusive  upon  each  party  to  the  proceeding,  for  the  judicial  set- 
tlement of  the  account,  who  was  duly  cited  or  appeared ;  and  upon 
every  person  deriving  title  from  such  a  party.®^  The  usual  pro- 
vision, that  the  executor  or  administrator  pay  over  the  balance 
found  in  his  hands,  is  not  a  payment  so  as  to  exonerate  the  fund 
distributable,  as  against  the  person  to  whom  it  is  made  payable. 
The  decree  gives  to  the  distributee  a  remedy  against  the  executor 
personally,  for  his  proportion  of  the  fund  found  to  be  in  the  hands 

51  Co.  Civ.  Proc,  §  2748.  See  Koch  since  snch  payment  is  not  a  payment 
V.  Woehr,  3  Dem.  282.  Notice  of  the  into  court,  which,  if  at  any  time  re- 
application  for  payment  of  a  dis-  quired,  is  to  be  made  to  the  county 
tributive  share  must  be  given  to  the  treasurer.  (Matter  of  Te  Culver,  22 
other  next  of  kin.  (Matter  of  Mur-  Misc.  217;  49  N.  Y.  Supp.  820.)  To 
ray,  44  App.  Div.  640.)  As  to  pay-  the  same  effect.  Matter  of  Sackett,  38 
inent  of  shares  of  absentees  to  next  of  Misc.  463;  77  N.  Y.  Supp.  1030.  The 
kin,  see  Matter  of  Sullivan,  51  Hun,  consul-general  of  Italy  has  the  right, 
378.  Where  a  legatee  died  before  the  under  the  treaty  with  that  country, 
legacy  was  payable  and  no  adminis-  upon  giving  a  proper  receipt,  to  de- 
trator  of  his  estate  had  been  ap-  niand  and  receive  the  distributive 
pointed, —  Held,  that  a  decree  for  pay-  shares  in  an  estate  belonging  to  per- 
ment  to  his  next  of  kin,  under  Co.  sons  in  his  country  which  have  been 
Civ.  Proc,  §§  2747,  2748,  was  not  ap-  deposited  in  court.  (Matter  of  Tar- 
propriate,  but  on  an  accounting  by  taglio,  12  Misc.  245 ;  33  N.  Y.  Supp. 
the  executor  the  amount  should  be  1121;  Matter  of  Davenport,  43  Misc. 
ordered  paid  into  court.  (Matter  of  573;  89  N.  Y.  Supp.  537.)  See  ante, 
Morgan,  1  Misc.  71;  54  St.  Rep.  236.)     §  470,  note  50. 

See  Matter  of  Hunt,  121  App.  Div.  52  Co.  Civ.  Proc,  §§  2743,  2811; 
96.  It  is  against  public  policy  to  Skillin  v.  Central  Trust  Co.,  80  App. 
pay  a  legacy  to  the  administrator  of  Div.  206 ;  80  N.  Y.  Supp.  88 ;  Matter 
a  deceased  legatee  who  has  not  given  of  Halstead,  41  Misc.  606;  Chester  v. 
a,  bond  for  the  faithful  performance  Buffalo  Car  Mfg.  Co.,  183  N.  Y.  425. 
of  his  duties.  (Matter  of  Schmid,  116  An  executor  who  has  accounted  and 
App.  Div.  706.)  Administrators  are  been  discharged  remains  liable  to  ac- 
not  relieved  from  their  liability  to  count  to  persons  interested  in  the  es- 
the  next  of  kin  for  the  sums  due  to  tate  who  were  not  made  parties  to  the 
each  as  distributive  shares  of  the  es-  accounting  and  to  refund  them  their 
tate,  by  the  fact  that  just  before  entry  share  of  moneys  misapplied  by  him. 
of  the  decree  upon  final  accounting  (Matter  of  Lamb,  10  Jlisc.  638;  32 
they  paid  the  amount  found  due  to  the  N.  Y.  Supp.  225.)  The  general  sub- 
surrogate,  taking  his  receipt  as  paid  ject  of  the  effect  of  surrogate's  decrees 
to  the  next  of  kin,  if  the  surrogate  is  treated  in  c.  XXI, 
fails    to    pay   over    to   those   entitled. 
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of  the  latter.  But  this  remedy  is  cumulative,  and  does  not  impair, 
in  the  least,  the  remedy  against  the  fund  itself.  Nothing  short 
of  actual  payment,  or  some  act  of  the  distributee  to  its  prejudice, 
will  exonerate  the  trust  fund  from  the  claims  of  the  latter.^^ 

A  surrogate's  decree  on  an  executor's  accounting  does  not  dis- 
charge him  as  executor,  and  terminate  the  responsibilities  of  his 
sureties,  merely  because  the  will  expressly  gives  the  assets  to  him 
in  trust,  and  the  decree  directs  him  to  retain  the  balance  found  to 
be  in  his  hands,  and  invest  it,  and  keep  it  invested  according  to 
the  trust  expressed  in  the  will.^* 

53  Clapp  V.  Meserole,  38  Barb.  661 ;  of   the    decree   must   be   to   terminate 

aff'd,  1  Abb.  Ct.  App.  Dee.  362;   Far-  executorial  functions  as  to  this  fund, 

relly   v.    SIcelly,    130    App.    Div.    803.  as  well  as  to  inaugurate  the  functions 

See" Mosher  V.  Hubbard,  13  Johns.  510;  of    a    trustee.       (lb.)       See    Rosen    v. 

Rosen  v.   Ward,   96   App.  Div.   262.  Ward,   96  App.   Div.   262;    Willets  v. 

54CIuff  V.  Day,  124  N.  Y.   195;   26  Haines,    96    App.    Div.    5;    88    N.    Y. 

Abb.    N.    C.    300.      To    terminate    his  Supp.  1018;  aff'd,  182  N.  Y.  543.     As 

holding  as  executor,   and  charge  him  to  continuing  liability  of   sureties   in 

thereafter  solely  as  trustee,  the  effect  executor's  bond,  see  §  466,  ante. 
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CHAPTER  XX. 

GUARDIANSHIP, 


TITLE  riEST. 

GENEKAL    GUAEDIANS. 

AETICLE  FIEST. 

APPOINTMENT    AND    GENEEAL    POWEES. 

§  1014.   Concurrent  jurisdiction  of  surrogate  and  other  courts 

The  Code  contains  a  general  clause,  giving  the  Surrogate's  Court 
jurisdiction  "  to  appoint  and  remove  guardians  for  infants ;  to 
compel  the  payment  and  delivery  by  them  of  money  or  other  prop- 
erty belonging  to  their  wards ;  and  in  the  cases  specially  prescribed 
by  Zfflw/  to  direct  and  control  their  conduct,  and  settle  their 
accounts;"  which  jurisdiction  must  be  exercised  in  the  cases,  and 
in  the  manner  prescribed  by  statute.^  General  guardians  of 
minors  may  be  appointed  by  the  Supreme  Court,  etc.,  under  the 
General  Rules  of  Practice,  or  by  the  surrogate,  under  the  Code.® 
Appointment  in  the  former  mode  is  regulated  by  General  Rules 
52,  53,  and  54.*  The  Supreme  Court,  as  the  successor  of  the 
Court  of  Chancery,  independently  of  the  Code  and  General  Rules, 
acts  as  the  guardian  of  all  infants,  and  this  is  regarded  as  one  of 

1  The  italics  conform  to  Morgan  v.  thority  of  a  statute.  (Co.  Civ.  Proc, 
Hannas  (13  Abb.  [N.  S.]  361),  and  §  2481,  subds.  4,  5;  which  extend  also 
are  a  substitute  for  "  as  prescribed  by  to  executors,  administrators,  and  trus- 
law,"  in  the  original.  tees.)     See  Thomson  v.  Mott,  5  Redf. 

2  Co.   Civ.   Proc,    §    2472,   subd.   7;  574. 

Matter  of  Bolton,  159  N.  Y.  129.  3  The  power  of  appointing  the 
Among  the  incidental  powers  confer-  guardian  of  an  infant  can  only  be  ex- 
red  upon  a  surrogate,  are  included  the  ercised  by  the  courts  having  authority 
power  to  enjoin,  by  order,  a  guardian,  in  such  cases,  or  by  the  infant's  father 
to  whom  a  citation  or  other  process  or  mother.  (Fullerton  v.  Jackson,  5 
has  been  duly  issued  from  his  court,  Johns.  Ch.  278 ;  Hoyt  v.  Hilton,  2 
from  acting  as  such,  until  the  further  Edw.  202;  Matter  of  Lichtenstadter, 
order  of  the  court;  and  to  require,  by  5  Dem.  214.) 

order,  a  guardian,  subject  to  the  juris-        *  Whether   "  the    court,"    mentioned 

diction  of  his  court,  to  perform  any  in  Rule  52,   may  be   any   other   than 

duty  imposed   upon  him,   by   statute,  the   Supreme   Court,   quosre. 
or  by  the  Surrogate's  Court,  under  au- 

[930] 
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its  important  functions,  and  this  power  of  the  Supreme  Court  is- 
paramount  to  that  of  the  surrogate;  and  the  fact  that  the  surro- 
gate has  appointed  a  guardian  of  the  person  or  estate,  or  both, 
does  not  interfere  with  the  power  of  the  Supreme  Court  to  control 
the  custody  of  the  minor.^ 

§  1015.  Extent  of  surrogate's  power  to  appoint "  The  Surro- 
gate's Court  has  the  like  power  and  authority  to  appoint  a  general 
guardian,  of  the  person  or  of  the  property,  or  both,  of  an  infant,, 
which  the  chancellor  had  on  the  31st  day  of  December,  1846."  * 
It  has  also  power  and  authority  to  appoint  a  general  guardian,  of 
the  person  or  of  the  property,  or  both,  of  an  infant  whose  father 
or  mother  is  living,  and  to  appoint  a  general  guardian,  of  the 
property  only,  of  an  infant  married  woman.'' 

§  1016.  What  surrogate  has  jurisdiction — The  Code  permits  the 
appointment  of  a  general  guardian  for,  and  on  the  application  of, 

5  Wilcox  V.  Wilcox,  14  N.  Y.  575.  The  reason  for  thus  providing,  instead 
See  Strubbe  v.  Kings  County  Trust  of  making  the  power  coincident  with 
Co.,  60  App.  Div.  548;  69  N.  Y.  Supp.  that  of  the  Supreme  Court,  is  given 
1092;  aff'd,  169  K.  Y.  603.  It  was  in  Mr.  Commissioner  Throop's  note  to 
held,    in    the    early    cases,    that    the  Co.  Civ.  Proc,  §  2821. 

guardian,  whether  appointed  by  the  '^  Co.  Civ.  Proc,  §  2821 ;  confirming- 
surrogate  or  in  any  other  way,  is  Matter  of  Herbeek  ( 16  Abb.  Pr.  [N. 
deemed  an  officer  of  the  Supreme  S.]  214),  which  held  that  tlie  husband 
Court,  within  the  rule  that  he  may  of  a  female  infant,  though  himself  an. 
be  summarily  proceeded  against  by  adult,  does  not,  since  the  Married 
that  court  and  removed,  and  compel-  Women's  Acts,  acquire  control  of  her 
led  to  account  tiiere;  and  that  the  property  by  marriage,  and  that  the 
surrogate '  had  not  concurrent  juris-  Surrogate's  Court  has,  therefore,  au- 
diction  with  the  Supreme  Court  to  re-  thority  to  appoint  a  guardian  of  the 
move  or  change  a,  guardian  appointed  estate  of  a  married  female  infant; 
by  that  court,  or  to  compel  such  a  and  it  was  intimated  that  an  existing 
guardian  to  account,  either  before  or  guardianship  of  a  female  infant  is  not, 
after  removal.  See  Disbrow  v.  Hen-  since  those  acts,  terminated  as  to  her 
shaw,  8  Cow.  349;  Ea;  p.  Crumb,  2  property,  by  marriage.  Such  is  now 
Johns.  Ch.  439;  Matter  of  Andrews,  the  law  by  statute.  (Cons.  L.  1909, 
1  id.  99;  Matter  of  Dyer,  5  Paige,  c.  19,  §  84;  L.  1896,  c.  272,  §  54.) 
534;  People  ea;  rel.  Pruyne  v.  Watts,  It  had  been  previously  held,  that  the 
122  N.  Y.  238 ;  Matter  of  White,  40  marriage  of  a  female  ward  terminated 
App.  Div.  165;  57  N.  Y.  Supp.  862;  the  guardianship  (Brick's  Estate,  15 
aff'd,  160  N.  Y.  685.  In  the  last  case  Abb.  Pr.  12)  ;  but  this  ruling  must 
it  was  held  that  where  the  Supreme  now  be  deemed  superseded,  so  far  as 
Court,  upon  the  petition  of  the  infant,  guardianship  of  the  estate  is  con- 
appointed  the  father  guardian  of  his  cerned.  The  statute  requires  that 
person  and  estate,  it  may,  upon  notice  where  the  petitioner  is  a,  nonresident 
to  both,  revoke  the  appointment,  married  woman,  and  the  petition  re- 
against  the  wish  and  without  the  lates  to  personal  property  only,  it 
consent  of  the  infant,  and  appoint  a  must  affirmatively  show  that  the  prop- 
trust  company  guardian.  erty  is  not  subject  to  the  control  or 

6  That  is,  the  day  before  the  Con-  disposition  of  her  husband,  by  the 
stitution  of  1846  took  effect,  whereby  law  of  the  petitioner's  residence.  (Co> 
the  Court  of  Chancery  was  abolished.  Civ.  Proc,  §§  2822,  2827.) 
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an  infant,  of  the  age  of  fourteen  years  or  upward,  by  the  Surro- 
gate's Court  of  the  county  in  which  he  resides ;  or  if  he  is  not  a 
resident  of  the  State,  by  the  Surrogate's  Court  of  the  county  in 
which  any  of  his  property,  real  or  personal,  is  situated.^  The 
jurisdiction  of  the  surrogate  depends  on  the  fact  of  the  residence 
of  the  minor  within  his  county  f  not  on  the  domicile  or  legal  resi- 
dence, but  on  the  actual  residence.^" 

§  1017.  Temporary  guardianship —  The  same  facts,  as  to  resi- 
dence or  location  of  property,  determine  the  jurisdiction  of  the 
Surrogate's  Court,  to  appoint  a  general  guardian  of  an  infant, 
under  fourteen, ^^  but,  in  such  case,  the  appointment  is  only  tem- 
porary ;  the  application  must  be  made  by  a  relative,  or  some  other 
person  in  behalf  of  the  infant,  and  the  surrogate  must  nominate, 
as  well  as  appoint,  the  guardian.^^  On  reaching  the  age  of  four- 
teen years,  the  infant  may,  of  course,  apply,  for  the  appointment 
of  another  guardian,  to  the  surrogate  of  the  county  of  his  then 
residence,  and  such  appointment  will  supplant  the  guardian  pre- 
viously appointed  and  terminate  his  office,  without  the  entry  of  a 
formal  order  to  that  effect.-'^ 

§  1018.  Surrogate's  power  as  affected  by  prior  appointments — 
The  Code  permits  proceedings  by  the  surrogate  in  either  of  the 

8  Co.  Civ.  Proc,  §  2822.  In  Matter  competency  of  the  testator,  the  uncle 
of  Hosford  (2  Redf.  168),  it  was  de-  sent  the  child  to  its  maternal  grand- 
cided,  before  the  present  Code,  that  mother  in  New  York, —  Held,  that  the 
the  surrogate  had  not  jurisdiction  to  change  having  been  made  without  due 
appoint  a  guardian  of  the  person  and  authority,  and  the  child  having  equally 
estate  of  a  minor,  resident  in  another  near  relatives  in  Connecticut,  she  did 
State,  even  if  having  property  here,  not  become  a  resident  of  New  York, 
But  see  contra,  Andrews  v.  Town-  and  that  an  order  appointing  a  guard- 
sliend,  53  N.  Y.  Super.   (J.  &  S.)   522.  ian  in  the  latter  State  should  be  re- 

9  Brown    v.    Lynch,    2    Bradf.    214.  versed. 

Compare   Button    v.    Button,    8  How.        12  Co.  Civ.  Proc,  §  2827.     The  term 

Pr.  99 ;  Matter  of  Hubbard,  82  N.  Y.  of  office  of  a  guardian,  for  an  infant 

90;    Matter   of   Wildberger,   25   Misc.  under   fourteen,   expires   when   he   at- 

582;  55  N.  Y.  Supp.  1135.  tains  the  age  of  fourteen  years.     (Co, 

10  Matter  of  Pierce,  12  How.  Pr.  Civ.  Proc,  §  2828.)  After  attaining 
532;  Matter  of  Bartlett,  4  Bradf.  221;  that  age,  he  is  not,  however,  entitled, 
Matter  of  Hughes,  1  Tuck.  38.  In  the  as  of  course,  to  elect  a  new  guardian 
last  case,  it  was  held,  that  a  relative,  (Matter  of  Nicoll,  1  Johns.  Ch.  25; 
not  being  guardian,  could  not  change  Matter  of  Dyer,  5  Paige,  534)  ;  but 
the  legal  residence,  so  as  to  affect  the  the  guardian  continues  to  retain  all 
surrogate's  jurisdiction.  See  §  143o,  his  powers  and  authority,  and  is  sub- 
ante.  ject   to   all   the   duties   and   liabilities 

11  Matter  of  Daniels,  71  Hun,  195;  of  a  guardian,  until  his  successor  is 
24  N.  Y.  Supp.  506.  In  that  case  the  appointed  and  has  qualified,  or  until 
will  of  the  father  of  an  infant  who  his  letters  are  revoked;  and  his  sure- 
had  resided  in  Connecticut  appointed  ties  are  responsible  accordingly.  (Co. 
the    child's    maternal    uncle    in    that  Civ.  Proc,  §  2828.) 

State,  with  whom  she  had  resided  13  Matter  of  Sullivan,  N.  Y.  Law  J., 
after  her  mother's  death,  as  guardian;  Aug.  1,  1890;  Matter  of  Monell,  id., 
the  will  having  been  set  aside  for  in-    Oct.  28,  1891. 
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following  cases :  (1)  Where  a  general  guardian,  such  as  is  applied 
for,  has  not  been  duly  appointed,  either  by  a  court  of  competent 
jurisdiction  of  the  State,  or  by  the  will  or  deed  of  his  father 
or  mother,  admitted  to  probate  or  authenticated,  and  recorded, 
as  prescribed  in  section  2851  of  the  Code.  (2)  Where  a  general 
guardian,  so  appointed,  has  died,  become  incompetent  or  disquali- 
fied; or  refuses  to  act;  or  has  been  removed;  or  where  his  term 
of  office  has  expired.-^* 

§  1019.  Nomination  by  infant  over  fourteen. —  If  the  infant  is 
of  the  age  of  fourteen  years  or  upwards,  the  application  must  be 
by  his  or  her  written  petition,  duly  verified,  setting  forth  the  facts 
upon  which  the  jurisdiction  of  the  court  depends,  and  praying  for 
a  decree  appointing  a  general  guardian,  naming  him,-'"  either  of 
the  person  or  of  the  property  of  the  infant,  or  both,  as  the  case 
requires;  and,  if  necessary,  that  the  persons,  entitled  by  law  to 
be  cited  upon  such  an  application,  may  be  cited  to  show  cause 
why  such  a  decree  should  not  be  made.  The  petition  "  must  also 
state  whether  or  not  the  father  and  mother  of  the  petitioner  are 
known  to  be  living.  If  either  of  them  is  known  to  be  living,  and 
the  petition  does  not  pray  that  the  father,  or,  if  he  is  dead,  that 
the  mother,  may  be  apjDointed  the  general  guardian,  it  must  set 
forth  the  circumstances  which  render  the  appointment  of  another 
person  expedient ;  and  must  pray  that  the  father,  or,  if  he  is  dead, 
that  the  mother,  of  the  petitioner  should  be  cited  to  show  cause 
why  the  decree  should  not  be  made."  ^®  The  petition  should  show 
which  of  the  relatives  reside  in  the  county,  and,  also,  the  amount 
of  the  infant's  property  in  this  State,  so  as  to  enable  the  court  to 
fix  the  penalty  of  the  bond.^'^     The  surrogate  has  power  to  revoke 

14  Co.  Civ.  Proc,  §§  2822,  2827.  has  an  absolute  right,  even  though  his 
Where  the  case  is  within  subdivision  parents  are  living,  to  demand  from 
second,  the  petition  must  pray  that  the  Surrogate's  Court  the  appointment 
the  person  formerly  appointed  general  of  a  guardian,  and  of  whatever  guard- 
guardian  may  be  cited,  unless  it  is  ian  he  may  be  pleased  to  nominate, 
shown  that  he  is  dead.  (Co.  Civ.  provided  only  that  the  nominee  be,  in 
Proc,  §  2823.)  the    surrogate's    judgment,    a    proper 

15  Co.  Civ.  iProc,  §  2826.  This  does  person  to  execute  the  trust.  The  sur- 
not  confer  upon  an  infant  of  fourteen  rogate  has  a  discretion  to  determine 
years,  or  upward,  plenary  authority  whether  the  interests  of  the  infant 
to  emancipate  himself,  at  pleasure,  will  be  promoted  by  the  appointment 
from  parental  control.  The  provisions  of  any  guardian.  (Ledwith  v.  Led- 
of  that  section  afford  no  support  for  with,  1  Bern.  154.) 

the  claim  that  such  an  infant,  bavins;        16  Co.  Civ.  Proc,  §  2823. 

no  testamentary  or  general  guardian,        17  Johnson  v.  Borden,  4  Dem.  36. 
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the  appointment  of  a  guardian,  based  on  a  petition  which  omits 
these  particulars.-^* 

§  1020.  Citation — The  Code  contains  a  clause  to  the  effect 
that,  where  it  is  prescribed  that  a  petition  must  pray  that  a  person, 
or  that  creditors,  etc.,  may  be  .cited  for  any  purpose,  all  those 
persons  are  necessary  parties  to  the  special  proceeding.-^®  By  an 
examination  of  the  foregoing  provisions,  with  respect  to  the  con- 
tents of  a  petition  for  the  appointment  of  a  general  guardian,  it 
will  appear  that  a  citation  is  in  some  cases  essential.  In  others, 
however,  it  may  be  dispensed  with.  It  is,  however,  specially  pro- 
vided that  a  citation,  issued  to  the  father  of  the  petitioner,  must 
be  served  at  least  ten  days  before  it  is  returnable  f°  and  since,  by 
the  Domestic  Eelations  Law,  the  mother  has  a  legal  right  to  the 
custody  of  her  child,  co-equal  to  that  of  the  father,  notice  of  the 
latter's  application  should  be  given  to  her.^-"^ 

§  1021.  Notice  to  relatives,  when  discretionary. —  It  is  made  the 
duty  of  the  surrogate  to  "  inquire  and  ascertain,  as  far  as  practi- 
cable, what  relatives  of  the  infant  reside  in  his  county;  and  he 
may,  in  his  discretion,  cite  any  relative  or  class  of  relatives  of  the 
infant,  residing  in  that  county  or  elsewhere,  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted."  ^^  In  this  re- 
spect, the  surrogate's  course  of  procedure  is  just  as  undefined  by 
statute,  and  just  as  discretionary,  as  that  of  the  Supreme  Court; 
and  having  once  obtained  cognizance  of  the  subject-matter,  by 
the  residence  of  the  minor- and  application  for  guardianship,  his 

18  Matter  of  Feely,  4  Eedf .  306.  sence  of  such  recital  is  not  proof  that 
"Where  application  for  the  guardian-  the  citation  -was  not  in  fact  issued 
ship  of  infants  was  made  by  their  and  served.  (Prentiss  v.  -Weatherly, 
maternal  grandmother,  and  the  peti-  68  Hun,  114;  22  N.  Y.  Supp.  680; 
-tion  did  not  disclose  the  fact  that  the  aff'd,  144  K.  Y.  707.) 
paternal  grandfather  -was,  at  the  time,  20  Co.  Civ.  Proc,  §  2823.  This 
living  and  residing  in  the  county,  and  seems  to  apply  only  where  the  infant 
letters  were  issued  to  the  petitioner  petitions,  i.  e.,  where  he  is  over  four- 
without  notice  to  the  grandfather,  the  teen  years.  See  Co.  Civ.  Proc,  §  2827. 
letters  were  revoked  upon  the  appli-  21  Matter  of  Drowne,  56  Misc.  417. 
cation  of  the  latter.  (lb.)  Failure  22  Co.  Civ.  Proc,  §§  2823,  2827. 
to  cite  the  grandfather  of  the  infant.  See  Ledwith  v.  Ledwith,  1  Dem.  154. 
residing  without  the  State,  is  no  This,  and  the  other  provisions  of  sec- 
ground  for  setting  aside  the  appoint-  tion  2823,  apply  "  where  the  petitioner 
ment  of  the  infant's  aunt  as  guardian,  is  a  married  woman;  except  that  her 
(Matter  of  Bennett,  24  Week.  Dig.  husband  must  also  be  cited,  and  that 
233. )  the  surrogate  may,   in  his  discretion, 

1"  Co.  Civ.  Proc,  §  2518.     See  §  89,  make  a,  decree,  appointing  a  guardian 

ante.      Letters    issued    to    a    general  of   her   property,    without    citing   her 

guardian  need  not  show  on  their  face  father    or    her    mother."       (Co.    Civ. 

that    a,    citation    was    issued    to    the  Proc,  §  2824.) 
former   general   guardian,   as   the   ab- 
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jurisdiction  is  as  broad  as  that  of  such  court.^*  But,  though  notice 
of  the  hearing  to  the  relatives  is  within  the  discretion  of  the  surro- 
gate, yet  it  is  deemed  necessary,  for  the  purpose  of  having  the 
rights  of  the  infant  properly  attended  to,^*  and  to  enable  them  to 
appear,  if  they  think  proper,  not  as  parties,  but  for  the  purpose 
of  giving  the  surrogate  the  requisite  information  as  to  the  value 
of  the  infant's  property,  and  as  to  the  propriety  of  the  appoint- 
ment of  the  applicant  or  person  named  in  the  petition. ^^  Especially 
is  such  notice  requisite,  where  the  application  is  made  by  a  person 
not  connected  with  the  infant  by  blood  or  affinity.^®  An  omission 
by  the  surrogate  to  make  proper  inquiries  as  to  who  are  the  rela- 
tives, or  to  cause  the  near  relatives  to  be  notified,  is  a  ground  for 
setting  aside  his  appointment.^'^ 

§  1022.  Hearing  and  decree — "  Upon  the  return  of  the  citation, 
the  surrogate  must  make  such  a  decree  in  the  premises  as  justice 
requires.  He  may,  in  his  discretion,  hear  allegations  and  proofs 
from  a  person  not  a  party.  Where  a  citation  is  not  issued,  the 
surrogate  must,  upon  the  presentation  of  the  petition,  inquire 
into  the  circumstances.  For  the  purpose  of  such  an  inquiry,  or 
of  an  inquiry  into  the  amount  of  security  to  be  required  of  the 
guardian,  he  may  issue  a  subpoena,  requiring  any  person  to  at- 
tend before  him,  to  testify  respecting  any  matter  involved  therein. 
If  he  is  satisfied  that  the  allegations  of  the  petition  are  true  in 
fact,  and  that  the  interests  of  the  infant  will  be  promoted  by  the 
appointment  of  a  general  guardian,  either  of  his  person  or  of  his 
property,  he  must  make  a  decree  accordingly,  except  that  a  guard- 
ian of  the  person  of  a  married  woman  shall  not  be  appointed.  In 
&  proper  case,  he  may  appoint  a  general  guardian  in  one  capacity, 

23  Matter  of  Dawson,  3  Bradf.   130.    Notice  need  not  be  given  to  an  infant 

24  Underbill  v.  Dennis,  9  Paige,  202 ;  under  fourteen  for  an  appointment  of 
White  V.  Pomeroy,  7  Barb.  640.  a  general  guardi.nn,  but  notice  should 

25Kellinger   v.   Roe,   7   Paige,   362;  be  given  to  his  nearest  of  kin.    (Mat- 

Cozine  v.  Horn,  1  Bradf.  143.  ter  of  Van  Vranken,  20  St.  Rep.  387.) 

26  Morehouse   v.    Cooke,   Hopk.   226.  In  Matter  of  Church   (N.  Y.  Law  J., 

27  Underbill  V.  Dennis,  9  Paige,  202 ;  Nov.  28,  1890),  the  petition  for  the 
Matter  of  Feely,  4  Redf.  306.  Where  appointment  of  a  guardian  for  an 
a.  surrogate  has  appointed  a  general  infant  under  fourteen  years  of  age, 
guardian  of  an  infant,  without  notice  showed  that  an  aunt,  an  uncle,  and  a 
to  the  relatives  of  the  infant  residing  great-uncle  resided  within  the  county, 
in  the  county,  and  it  appears  that  the  — Held,  that  the  omission  to  cite  tbem 
relatives  would  have  opposed  such  was  irregular,  though  not  a  jurisdic- 
appointment,  had  notice  been  served  tional  defect.  But  the  omission  to 
upon  them,  the  Supreme  Court  will,  cite  a  person  named  guardian  in  the 
upon  application,  remove  such  guard-  deceased  father's  will  was  such  a 
ian  and  appoint  a  new  one.  (Matter  defect,  though  auch  person  had  not 
of  Rickard,  15  Abb.  Pr.  [N.  S.]  6.)  qualified  or  had  letters  issued  to  him 
S.    p..    Smith   V.    Smith,   2    Dem.   43.  as  a  testamentary  guardian. 
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without  a  citation;  and  issue  a  citation,  to  show  cause  against 
the  appointment  of  a  general  guardian,  in  the  other  capacity."  ^® 
Where  a  general  guardian  of  the  property  of  an  infant  is  ap- 
pointed, "  the  surrogate  must  inquire  into  the  infant's  circum- 
stances, and  must  ascertain,  as  nearly  as  practicable,  the  value 
of  his  personal  property,  and  of  the  rents  and  profits  of  his^  real 
property."  ^^ 

§  1023.  Infant's  right  of  appointment  not  absolute The  in- 
fant's right  of  appointment  is  not  absolute,  whether  his  parents 
are  living  or  dead.  The  surrogate  must  determine  whether  the 
nominee  is  a  proper  person  to  execute  the  trust.^"  If  an  infant 
over  fourteen  years  of  age  neglects  to  nominate  a  person  for  the 
guardianship,  it  seems  that  the  surrogate  has  no  power  to  do  so  f^ 
but  it  is  especially  provided  by  statute-  that  if  the  infant  "  has 
refused,  or  for  ten  days  has  failed  to  present  the  petition,  the 
surrogate,  upon  notice  to  be  giyen  in  such  manner  as  he  shall 
direct,  to  the  infant  and  the  persons  who  would  be  entitled  by 
law  to  be  cited  upon  the  application  of  the  infant,  shall  proceed 
to  the  appointment  of  a  general  guardian  of  the  property  of  the 
infant,  in  the  same  manner  as  if  the  infant  had  duly  presented  the 
petition. ^^  Upon  an  application  by  a  person  in  behalf  of  an  infant 
under  fourteen  years,  the  surrogate,  as  already  mentioned,  must 
nominate,  as  well  as  appoint,  a  temporary  guardian.^^  In  making 
the  appointment,  the  surrogate's  power  and  discretion  are  entirely 
unlimited,  except  by  such  known  and  established  principles  as 
govern  the  conscience  of  all  courts  of  equity,  and  are  not  under 
the  control  of  the  relatives  in  any  respect,^*  and  his  power  is  to 
be  exercised  in  accordance  with  what  appears  to  be  for  the  best 
interests  of  the  minor,  taking  into  view  not  merely  his  temporary 
welfare,  but  the  state  of  his  affections,  attachments,  his  training, 

28  Co.  Civ.  Proc,  §  2825.  ligence  and  capacity  to  make  a  proper 

29  Co.  Civ.  Proc,  §  2829.  The  choice,  the  surrogate  should  examine 
original  statute  expressly  directed  her  privately  as  to  her  wishes.  (Mat- 
that,  in  cases  of  application  for  minors  ter  of  Burdicli,  41  Misc.  346 ;  84  N.  Y. 
under    fourteen,    the    surrogate    must  Supp.  932.) 

assign  a  day  for  the  hearing;  but  this       31  Sherman  v.  Ballou,  8  Cow.  304. 
might  be  the  day  on  which  the  peti-        32  Co.  Civ.  Proc,  §  2822. 
tion   was   presented   if  he   determined       33  Co.  Civ.  Proc^  §  2827. 
that  notice  to  the  relatives  need  not       34  Matter  of  Dawson,  3  Bradf.   130. 

be  given.     And  this,  was  presumed  to  Nevertheless,  the  power  to   appoint  a 

be  the  case,  where  there  was  nothing  stranger  will  not  be  exercised,  where 

to    show    that    this    course    was    not  a  relative  of  the  infant  is  in  existence 

taken.      (People   v.   Wilcox,   22   Barb,  and    is    competent     and    desirous    of 

178.)  being  appointed.     (Matter  of  Buckler, 

30Ledwith  v.  Ledwith,  1  Dem.  154.  96  App.  Div,  397.) 
If    the    infant   is   of    sufficient   intel- 
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education,  and  morals,^^  and  also  the  expressed  wishes  of  the  de- 
ceased parents.^^  Although  a  father  is  entitled  by  right  of 
nature  to  guardianship  of  his  child,^''  still,  where  the  best  interests 
of  the  child  demand  it,  it  is  the  court's  duty  to  award  the  custody 
to  other  hands.^*  Since  the  Married  Woman's  Act,  there  is  no 
objection  to  the  appointment  of  a  mother  who  has  remarried  and 
is  living  with  a  second  husband.^®    Where  the  father  and  mother 

and  endanger  the  safety  and  future 
condition  of  the  children.  (Matter  of 
Watson,  10  Abb.  N.  C.  215;  Matter  of 
Eaborg,  3  St.  Rep.  323.)  S.  p.,  Mat- 
ter of  Meech,  1  Connoly,  536.  The 
mother,  after  the  decease  of  the  father, 
is  entitled  to  the  custody  of  her  in- 
fant children  (Cons.  L.  1909,  o.  19, 
§  84;  Matter  of  Burdick,  41  Misc. 
346;  84  N.  Y.  Supp.  932);  but  the 
security,  good  conduct,  and  well-being 
of  the  children  are  the  important  con- 
siderations to  be  regarded,  and,  where 
those  ends  can  only  be  best  accom- 
plished by  depriving  the  mother  of 
their  custody,  it  is  the  uniform  prac- 
tice of  the  courts  to  do  so.  (Matter 
of  Schroeder,  17  Week.  Dig.  71.)  The 
mother,  in  the  absence  of  the  father, 
has  the  right  to  influence  and  direct 
the  conduct,  residence,  education, 'oc- 
cupation, and  associates  of  her  infant 
child.  (Matter  of  Barrg,  5  Redf.  64.) 
In  a  contest  between  husband  and 
wife  for  the  custody  of  a  daughter  of 
six  and  a  son  of  five  years,  where  Kherc 
is  no  objection  to  the  mother  person- 
ally, it  is  for  the  welfare  of  the  chil- 
dren to  leave  them  with  her.  An  in- 
quiry as  to  the  husband's  ill-treatment 
of  the  mother  is  pertinent  in  such 
case.  (Matter  of  Play,  60  How.  Pr. 
194.) 

30  Matter  of  Hermance,  2  Dem.  1. 
The  cases  of  Holley  v.  Chamberlain  ( 1 
Redf.  333)  and  Swartwout  v.  Swart- 
wout  (2  id.  52)  are  obsolete  on  this 
subject.  Where  an  infant  of  the  age 
of  fourteen  'years,  or  upwards,  peti- 
tions for  the  appointment  of  a  gen- 
eral guardian,  and  it  appears  that  his 
father  is  a  resident  of  a  distant  State, 
and  that  there  exists  such  a  feeling 
of  antagonism  between  the  two  as  to 
induce  the  belief  that  the  petitioner's 
welfare  will  be  best  subserved  by  the 
appointment  of  another  person,  the 
claims  of  the  father  will  be  disre- 
garded. (Johnson  v.  Borden,  4  Dem. 
36.) 


35  Foster  v.  Mott,  3  Bradf.  409; 
Smith  V.  Smith,  2  Dem.  43.  The 
mother  of  an  infant  of  ten  years,  and 
also  a  friend  of  its  deceased  father, 
entitled  to  a  small  estate,  petitioned 
separately  for  the  guardianship  of  his 
person  and  property,  and  it  appeared 
that  the  infant  had,  for  three  years, 
resided  with,  and  been  cared  for  by, 
the  latter  petitioner,  to  whom  the 
father  had  informally  intrusted  him; 
that  the  father  had  been  for  several 
years  separated  from  his  wife  for  her 
fault;  and  that  she  was  engaged  in 
a  disreputable  business  while  the 
other  petitioner  was  a  suitable  person. 
The  surrogate  denied  the  mother's  pe- 
tition. (Burmester  v.  Orth,  5  Redf. 
259.) 

36  Foster  v.  Mott,  supra;  Underbill 
V.  Dennis,  9  Paige,  202;  Bennett  v. 
Byrne,  2  Barb.  Ch.  216;  Matter  of 
Pierce,  12  How.  Pr.  532;  Cozine  v. 
Horn,  1  Bradf.  143;  Smith  v.  Smith, 
2  Dem.  43.  The  objection  that  the 
surrogate  has  appointed  his  own  rela- 
tive as  guardian  does  not  go  to  the 
jurisdiction.  (Underbill  v.  Dennis,  9 
Paige,  202.)  See  Matter  of  Van  Wag- 
onen,  09  Hun,  365;  52  St.  Rep.  669. 

37  Matter  of  Tully,  54  Misc.   184. 

38  Griffin  v.  Sarsfield,  2  Dem.  4; 
Johnson  v.  Borden,  4  id.  36.  Consid- 
erations affecting  the  health  and  wel- 
fare of  a  child  may  justify  a  court  in 
withholding  the  custody  of  it  tempo- 
rarily, even  from  its  legal  guardian; 
and  they  are  so  purely  matters  of 
discretion  with  the  court  of  original 
jurisdiction  that  the  appellate  court 
will  not  review  the  conclusions 
thereon,  unless  some  manifest  error 
or  abuse  of  discretion  is  made  to  ap- 
pear. (Matter  of  Welch,  74  N.  Y. 
299.)  As  to  discretion  of  the  surro- 
gate in  making  the  appointment,  see 
Matter  of  Vandewater,  115N.Y.  669. 
Letters  of  guardianship  may  be  re- 
fused to  a  father  on  the  ground  that 
his  habits  are  such  as   to  demoralize 
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are  both  living,  the  statute  declares  the  latter  "  to  be  the  joint 
guardian  of  her  children  with  her  husband,  with  equal  powers, 
rights,  and  duties,  in  regard  to  them."  *"  The  surrogate  is  not 
restricted,  in  his  appointment,  to  relatives  of  the  infant;  he  may 
appoint  a  competent  stranger.  But  other  things  being  equal,  a 
relative  will  be  preferred  to  a  stranger.*^ 

The  same  person  may  be  appointed  guardian  of  an  infant  in 
both  capacities;  or  the  guardianship  of  the  person  and  of  the 
property  may  be  committed  to  different  persons,*^  but  a  joint 
guardianship  of  an  infant's  person  should  not  be  made.*^  The 
surrogate  may,  as  a  condition  of  awarding  the  custody  of  an  in- 
fant to  an  applicant  for  letters,  require  the  latter  to  permit  access 
to  his  ward  by  such  persons  as  the  court  may  designate.** 

§  1024.  What  constitutes  appointment A  guardian,   like  an 

executor  or  administrator,  gets  no  authority  until  his  letters  are 
signed  and  delivered,  or,  at  least,  are  ready  for  delivery.     His 


*0Laws  1893,  c.  175,  amending  2 
R.  S..  e.  8,  tit.  3,  §  1;  Laws  1896, 
c.  272,  §  51;  Cons.  L.  1909,  c.  19,  §  81. 
41  Morehouse  v.  Coolie,  Hopk.  226 ; 
Matter  of  Buckler,  96  App.  Div.  397. 
Nonresident  relatives  are  not  ineligi- 
ble;, (ilatter  of  Dawson,  3  Bradf. 
130.)  See  Matter  of  Zeller,  25  Misc. 
137.  The  inheritance  of  real  prop- 
erty, by  an  infant,  from  his  father, 
creates  no  preference  in  favor  of  the 
paternal  over  the  maternal  relatives. 
(Underhill  v.  Dennis,  9  Paige,  202.) 
In  a  contest  between  the  stepmother 
and  the  aunt  of  an  infant,  for  letters 
of  guardianship,  where  the  infant  had 
no  property,  and  the  stepmother  had 
nothing  except  what  she  could  earn, 
but  the  aunt  had  a  moderate  income 
for  life,  the  guardianship  was  awarded 
to  the  stepmother,  to  avoid  the  sepa- 
ration of  the  infant  from  a  brother 
in  the  charge  of  the  stepmother,  and 
to  carry  out  the  wish  of  the  infant's 
deceased  father.  (Matter  of  De  Mar- 
cellin,  4  Redf.  299;  aff'd,  24  Hun, 
207.)  The  sole  executor  of  the  estate 
of  a  deceased  father  is  not  a,  proper 
person  to  be  appointed  the  general 
guardian  of  his  orphan  child,  as  it 
might  lead  to  a  gross  wrong.  (Matter 
of  Rickard,  15  Abb.  Pr.  [N.  S.]  6.) 
This  rule  was  reaffirmed  in  Matter  of 
Lane,  N.  Y.  Law  J.,  June  6,  1893.  A 
corporation  may  receive  letters  of 
general   guardianship    of    an    infant's 


property.  (Ledwith  v.  Ledwith,  1 
Dem.  154;  L.  1885,  e.  425;  L.  1900, 
c.  552,  as  amended  L.  1908,  c.  184 
[banking  corporations] ;  L.  1901, 
c.  443,  as  amended  byL.  1902,  c.  360; 
Cons.  L.  1909,  c.  10,  §§  186,  189 
[trust  companies].)  These  statutes 
only  apply  to  domestic  corporations. 
(Matter  of  Avery,  45  Misc.  529;  92 
N.  Y.  Supp.  974.) 

42  Co.  Civ.  Proe.,  §  2821.  See  Peo- 
ple V.  Kearney,  31  Barb.  430;  Matter 
of  Buckler,  96  App.  Div.  397. 

43  Matter  of  Annan,  74  Hun,  19;  26 
N.  Y.  Supp.  258 ;  143  N.  Y.  623. 

44  Derickson  v.  Derickson,  4  Dem. 
2'J5;  s.  c.  as  Matter  of  Derickson,  3 
How.  Pr.  (N.  S.)  21.  But  on  an  ap- 
plication made  by  a  person  other  than 
the  father  of  an  infant  that  such 
person  be  appointed  guardian  of  the 
person  of  the  infant  and  a  trust  com- 
pany guardian  of  the  infant's  estate, 
the  court  has  no  power  to  grant  the 
application  of  the  father  (who  has 
been  adjudged  an  habitual  drunkard), 
that  tho  order  of  appointment  shall 
provide  that  the  guardian  of  the  es- 
tate shall  advise  him  of  all  matters 
which  may  affect  the  infant's  estate, 
and  that  the  guardian  of  the  person 
shall  allow  him  to  see  his  child  at  all 
suitable  times,  and  shall  consult  with 
him  in  reference  to  the  management 
of  said  child.  (Matter  of  Lindley,  1 
Conuoly,  500;  9  N.  Y.  Supp,  291.) 
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appointment  results  from  several  steps  and  culminates  and  is 
finished  in  the  delivery  of  the  signed  and  sealed  letters,  after 
their  record  in  the  guardian's  book,  to  the  guardian.  Entries  in 
the  court's  minutes  do  not  constitute  an  appointment  any  more 
than  an  order  for  judgment,  in  the  minutes  of  the  court,  consti- 
tutes the  judgment.*^ 

§  1025.  Conclusive  effect  of  an  appointment Where  the  peti- 
tion contains  sufficient  facts  to  give  the  surrogate  jurisdiction 
of  the  person  of  the  infant,  and  he  proceeds  regularly  and  ap- 
points a  guardian,  the  appointment  is  valid  until  it  is  reversed  or 
vacated  by  a  direct  proceeding  for  that  purpose;  and  although 
the  infant  never  resided  in  the  county  of  such  surrogate,  an 
action  to  vacate  the  appointment  cannot  be  maintained.*® 

§  1026.  Two  or  more  guardians —  The  trust  of  tvro  or  more 
guardians  of  the  same  infant  is,  in  its  nature,  joint  and  several, 
and  they  may  act  separately  or  in  conjunction.  They  are  jointly 
responsible  for  joint  acts,  and  each  is  solely  responsible  for  his 
own  acts  and  defaults,  in  v^hich  the  others  did  not  participate ; 
and  the  fact  that  they  gave  a  joint  and  several  bond  to  the  surro- 
gate, with  the  same  sureties,  for  the  discharge  of  their  trust,  does 
not  vary  their  liability.*^  The  guardianship  of  a  judicially  ap- 
pointed guardian,  as  well  as  of  a  testamentary  guardian,  is 
deemed  an  authority  coupled  with  an  interest;  and  where  two 
guardians  are  appointed,  and  one  of  them  dies,  it  continues  to 
the  survivor.*^ 

§  1027.  Oath  of  office  and  official  bond. —  The  guardian  must  file 
with  the  surrogate,  before  letters  are  issued  to  him,  an  official 
oath  or  affirmation  to  the  effect  that  he  will  well,  faithfully,  and 
honestly  discharge  the  duties  of  his  office.*^  A  guardian  of  the 
property  must  also  execute,  and  file  with  the  surrogate,  his  bond 
to  the  infant,  for  the  faithful  discharge  of  his  trust,  etc. ;'"  and 

45  Potter  V.   Ogden,   136  N.  Y.  384,  fant  from  New  York  county,  where  he 

401 ;  49  St.  Rep.  829.  resided,  for  the  purpose  of  making  the 

40  Button  V.  Button,  8  How.  Pr.  99.  application  in  that  county.  Held,  that 
And  see  Matter  of  Pierce,  12  id.  532.  the  jurisdiction  of  the  Saratoga  sur- 
In  Matter  of  Sherman  (N.  Y.  Law  J.,  rogate  could  not  be  questioned  col- 
May  31,  1892),  on  an  application  to  laterally  in  this  proceeding, 
the  surrogate  of  New  York  for  guard-  «  Kirby  v.  Turner,  Hopk.  309.  See 
ianship  of  the  person,  it  appeared  that  ante,  §  602. 

letters    of    general    guardianship    had  48  People  v.  Byron,  3  Johns.  Caa.  53, 

already  been  granted  by  the  surrogate  4!)  Co.  Civ.  Proc,  §  2594. 

of  Saratoga  county,  but  it  was  alleged  50  Co.    Civ.    Proc,    §     2830 ;     ante, 

that  the  person  to  whom  such  letters  §    478.     As   to  the  form  of   security, 

had  been  issued   had  removed  the  in-  see  Rule  54  of   the  General  Rules  of 
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the  surrogate  has  a  discretion  to  require  an  ofScial  bond  from 
the  general  guardian  of  an  infant's  person.^^  The  form  and  con- 
dition ol  such  a  bond^  and  the  rules  pertaining  to  its  renewal,  the 
liabilities  incurred  thereunder,  and  actions  thereupon,  have  been 
generally  presented  in  the  chapter  on  official  bonds.^^ 

§  1028.  Powers  and  duties  of  guardians — Any  person  who  takes 
possession  of  an  infant's  property  takes  it  in  trust  for  the  infant,, 
and  will  be  held  to  the  same  degree  of  responsibility  as  if  he  had 
been  formally  appointed  to  the  office  of  guardian.^^  Every  gen- 
eral guardian,^*  whether  testamentary  or  appointed,  is  required 
safely  to  keep  the  things  that  he  may  have  in  his  custody  belong- 


Practice.  The  surrogate  may  dispense 
with  a  bond,  on  appointment  of  a 
trust  company  as  guardian.  (Cons. 
L.  1908,  c.  10,  §  190;  L.  1885, 
c.  425.)  The  provisions  of  Co.  Civ. 
Proc,  §  2595, —  allowing  the  surrogate 
to  accept  a  less  bond  on  deposit  of 
securities, —  were  extended  to  the  case 
of  guardians  by  L.  1885,  c.  516.  A 
guardian  of  an  infant,  giving  security 
upon  his  appointment  in  one  county, 
must  deposit  a  bond  before  he  can 
obtain  possession  of  his  ward's  estate 
in  another  county.  (Flagg  v.  Har- 
beck,  6  Dem.  289;  Eieck  v.  Fish,  1  id. 
75.)  So,  too,  in  case  of  payment  to  a 
successor  of  a  deceased  guardian,  by 
the  executor  of  the  latter,  of  moneys 
in  the  hands  of  the  first  guardian  at 
the  time  of  his  death.  (Van  Zandt  v. 
Grant,  67  App.  Div.  70;  73  N.  Y. 
Supp.  600;  aflf'd,  175  N.  Y.  150.) 

51  Co.  Civ.  Proc,  §  2831. 

B2  See  ante,  §  456  et  seq.  See,  also, 
the  following  decisions,  relating  to  re- 
quiring security  from  guardians,  and 
the  liability  of  the  sureties  in  their 
bonds:  Matter  of  Hedges,  1  Edw.  57; 
Matter  of  Thorne,  id.  507;  Ferris  v. 
Brush,  id.  572;  Genet  v.  Tallmadge,  1 
Johns.  Ch.  561;  People  v.  Byron,  3 
Johns.  Cas.  53;  Muir  v.  Wilson,  Hopk. 
512;  Clark  V.  Montgomery,  23  Barb. 
464;  Matter  of  Callahan,  1  Tuck.  62; 
Matter  of  Hamlen,  id.  408;  Matter  of 
Patterson,  39  St.  Rep.  849.  As  a  gen- 
eral rule,  an  accounting  by  a  guardian 
is  a  prerequisite  toi  an  action  against 
the  sureties  upon  his  bond  (Rouse  v. 
Payne,  120  App.  Div.  667);  but  not 
so  in  those  cases  in  which  the  extent 
of  his  liability  has  been  otherwise  as 
definitely  determined  as  it  could  be  by 
accounting.     (Girvin   v.  Hickman,  21 


Hun,  316.)  Nor  is  the  issue  and  re- 
turn of  an  execution  necessary  vfhere 
a  decree  has  been  made  fixing  the 
guardian's  liability.  (Allen  v.  Kelly, 
55  App.  Div.  454;  Van  Zandt  v. 
Grant,  67  id.  70 ;  73  N.  Y.  Supp.  600 ; 
afl'-d,  175  N.  Y.  150.)  As  to  a  suit 
to  establish  the  extent  of  an  abscond- 
ing guardian's  liability,  in  lieu  of  an 
accounting,  see  Kurz  v.  Hess,  86  App. 
Div.  529;  83  N.  Y.  Supp.  773;  Parker 
V.  Dominick,  105  App.  Div.  440.)  The 
appointment  of,  and  the  security  to  be 
given  by,  a  special  guardian  appointed 
to  sell  an  infant's  real  property,  are 
regulated  by  General  Rules  57-59.  As 
to  the  liability  of  the  sureties  on  such 
a  guardian's  bond,  see  Center  v.  Finch, 
22  Hun,  146.  A  guardian,  being  in- 
solvent, his  sureties  must  be  prosecuted 
before  a  motion  is  made  for  an  attach- 
ment against  him.  (Matter  of  Calla- 
han, 1  Tuck.  62.)  A  guardian's  bond 
was  ordered  prosecuted  when  there  had 
been  a  palpable  breach  of  its  condition, 
and  the  guardian  had  died  leaving  no 
will,  and  there  was  no  administration 
of  his  goods  in  this  State.  (Matter  of 
Hamlen,  1  Tuck.  408.)  Where,  upon 
the  failure  of  a  general  guardian  to 
pay  to  his  ward  the  amount  fixed  by 
the  surrogate's  decree,  the  surety  of 
the  guardian  is  compelled  to  pay  the 
same,  such  payment  does  not  satisfy 
the  decree,  but  the  surety  is  subro- 
gated to  all  the  rights  of  the  ward 
under  the  decree,  and  to  the  extent 
of  tlie  amount  paid  by  him  on  account 
of  such  decree,  he  is  entitled  to  issue 
execution  against  the  person  of  the 
guardian.  (Eapp  v.  Masten,  4  Redf. 
76.) 

53  Cromwell  v.  Kirk,  1  Dem.  599. 

54  Also,  every  "  guardian  in  socage." 
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ing  to  his  ward,  and  the  inheritance,  and  not  to  make  or  suffer 
any  waste,  sale,^^  or  destruction  of  such  things  or  inheritance,  but 
to  keep  up  and  sustain  the  houses,  gardens,  and  other  appur- 
tenances to  the  ward's  lands,  by  and  with  the  issues  and  profits 
thereof,  or  with  such  other  moneys  of  the  ward  as  are  in  his 
hands;  and  to  deliver  the  same  to  the  ward,  when  he  comes  to 
full  age,  in  as  good  order  and  condition,  at  least,  as  the  guardian 
received  the  same,  inevitable  decay  and  injury  only  excepted; 
and  to  answer  to  his  ward  for  the  issues  and  profits  of  real  estate 
received  by  him  by  a  lawful  account ;  and  if  the  guardian  makes 
or  suffers  any  waste,  sale,  or  destruction  of  the  inheritance,  he 
shall  lose  the  custody  of  the  same  and  the  ward,  and  shall  forfeit 
to  the  ward  thrice  the  sum  at  which  the  damages  shall  be  taxed 
by  the  jury.^'' 


55  The  general  guardian  of  infants 
who  are  legatees  of  personal  property- 
consisting  of  specific  stocli  has  power 
to  sell  such  stock  at  a  price  which  is 
adequate ;  hence  when  such  infants  are 
left  stock  in  a  private  corporation  the 
guardian  may  sell  the  same  to  other 
legatees  managing  the  business  if  the 
price  be  fair.  Such  sale  at  most  is 
voidable  on  the  ground  that  the  price 
was  inadequate.  (Cabbie  v.  Cabbie, 
111  App.  Div.  426.) 

56  Cons.  L.  1909,  c.  19,  §  83;  L. 
1896,  c.  272,  §  53,  as  amended  L.  1903, 
c.  369,  re-enacting  2  E.  S.  153,  §§  20, 
21.  "  A  guardian  in  socage  has,  so 
far  as  the  exigencies  of  the  case  at 
bar  demand,  the  same  powers  and 
duties  over  his  ward's  estate  as  a 
general  guardian.  A  general  guardian 
has  the  power,  and  in  some  instances 
it  is  an  imperative  necessity  and  duty, 
to  apply  personal  property  of  his  ward 
to  the  payment  of  a  mortgage  on  land 
to  which  his  ward  succeeds.  (Banks 
V.  Taylor,  10  Abb.  Pr.  199;  Ainsworth 
V.  Aldrich,  15  Week.  Dig.  199.)  Or- 
dinarily, the  administrators  would  not 
be  allowed  the  credit  of  such  payment, 
but,  inasmuch  as  one  of  them  is  the 
guardian  in  socage  of   the   infants,  I 

am  of  the  opinion  that  so  much  of 
their  personal  property  as  is  a  pro- 
portionate part  of  their  share  in  the 
payment  should  be  allowed.  The 
amount  of  the  contribution  of  the  life 
tenant  and  remaindermen  should  be 
computed  and  the  administrators 
charged  with  the  excess  of  the  in- 
fants' proportion,  with  interest."    (Per 


Ransom,  S.,  in  Matter  of  Farrell,  N.  Y. 
Law  J.,  July  1,  1892.) 

As  to  the  powers  of  a  guardian  in 
respect  to  property,  see  Banks  v.  Tay- 
lor, 10  Abb.  Pr.  199;  Matter  of  Eick- 
ard,  15  Abb.  (N.  S.)  6  White  v. 
Parker,  8  Barb.  48;  Hassard  v.  Rowe, 
11  id.  22;  Swartwout  v.  Oaks,  52  id. 
622;  Thacker  v.  Henderson,  63  id.  271 ; 
Poultney  v.  Randall,  9  Bosw.  232; 
Hoyt  V.  Hilton,  2  Edw.  202;  Knothe 
V.  Kaiser,  2  Hun,  515;  Willick  v. 
Taggart,  17  id.  511;  Wilcox  v.  Van 
Schaick,  19  id.  279;  Jackson  v.  Sears, 
10  Johns.  435 ;  Genet  v.  Tallmadge,  1 
Johns.  Ch.  561 ;  Thompson  v.  Brown, 
4  id.  619;  Field  v.  Schieflfelin,  7  id. 
150;  Copley  v.  O'Neil,  1  Lans.  214; 
Low  V.  Purdv,  2  id.  422 ;  Bostwick  v. 
Atkins,  3  N."  Y.  53 ;  Chapman  v.  Tib- 
bets,  33  id.  289;  Emerson  v.  Spicer, 
46  id.  594;  aff'g  55  Barb.  428;  Torry 
v.  Black,  58  N.  Y.  185;  rev'g  65  Barb. 
414;  Van  Epps  v.  Van  Deusen,  4 
Paige,  64;  Putnam  v.  Ritchie,  6  id. 
390;  Burtis  v.  Brush,  1  Redf.  448; 
Carman  v.  Cowles,  2  id.  414;  Torry  v. 
Frazier,   id.   486;   Matter   of  Jackson, 

1  Tuck.  71 ;  De  Peyster  v.  Clarkson,  2 
Wend.  77;  aff'g  Hopk.  424;  Pond  v. 
Curtiss,  7  Wend.  45 ;  Bayer  v.  Phillips, 
17   Abb.  N.  C.  425;  Matter  of  Kopp, 

2  N.  Y.  Supp.  495;  Matter  of  Terry, 
31  Misc.  477. 

A  general  guardian  has  no  author- 
ity, even  with  the  consent  of  the  in- 
fant and  by  authority  of  the  surro- 
gate, to  invest  the  funds  of  the  infant 
in  real  property  so  as  to  change  its 
character  for  the  purpose  of   descent 
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§  1029.  Application  of  infant's  property A  guardian  takes  tlie 

responsibility  of  encroaching  upon  the  capital  of  a  trust  fund, 
of  which  his  ward  is  entitled  to  the  income ;  he  must  make  out  as 
clear  a  case,  for  the  subsequent  sanction  of  his  course,  as  he 
would  have  been  required  to  do  had  he  applied  in  advance  for 

upon  the  death  of  the  infant  during  As  to  dealings  with  the  ward,   see 

minority.       (Matter    of    Bolton,     159  Limburger  v.  Raueh,  2  Abb.  Pr.  (N.  S.) 

N.  Y.  129.)     See  Matter  of  Decker,  37  279;  Gale  v.  Wells,  12  Barb.  84;  Low 

Misc.  527;   76  N.  Y.  Supp.  315.     Nor  v.    Purdy,    2    Lans.    422;    Seaman    t. 

has   he   power   to   invest   in  trade   or  Duryea,    11    N.    Y.    324;    Evertson   v. 

speculation.     (Warren  v.  Union  Bank  Evertson,  5  Paige,  644. 

of  Rochester,  157  N.  Y.  259.)     Nor  in  As  to  purchase  by  guardian  individ- 

bank  stock,  nor  in  a  foreign  corpora-  ually,   see   Boyer  v.   East,    161   N.   Y. 

tion.      (Matter     of     Decker,     supra.)  580;  Munsell  v.  Munsell,  33  Misc.  185; 

Kor  on  personal  security.     (Norris  v.  68  N.  Y.  Supp.  329;  Kullman  v.  Cox, 

ISTorris,   85   App.  Div.    113;   83  N.  Y.  26  App.  Div.   158;   Dugan  v.  Denyse, 

Supp.  77.)     As  to  investment  of  pro-  13   id.   214;    O'Douoghue  v.  Boies,   92 

ceeds  of  sale  under  a  power,  paid  to  Hun,    3 ;    O'Brien   v.    General    Synod, 

the  guardian,  see  Cons.  L.  1909,  u.  52,  etc.,  10  App.  Div.  605 ;  McCormick  v. 

§  116.  Shannon,  127  App.  Div.  745;  Coley  v. 

As    to   demands,    compromises,    and  Tallman,  107  App.  Div.  445;  95  N.  Y. 

suits,    see   White   v.   Parker,   8   Barb.  Supp.  339;  aff'd,  186  N.  Y.  569;  Cahill 

48 ;    Thomas  v.   Bennett,   56   id.   197 ;  v.  Seitz,  93  App.  Div.  105. 

Tuttle  V.  Heavy,  59  id.  334;  Weed  v.  As    to    the    custody,    residence,    and  ' 

Ellis,  3  Cai.  253;  Hauenstein  v.  Kull,  support    of    the    ward,    see    Clark    v, 

59  How.  Pr.  24;  Jackson  v.  Sears,  10  Montgomery,  23   Barb.  464;  Elliot  v. 

Johns.    435;    Swarthout   v.    Curtis,   4  Gibbons,  30  id.  498;  Matter  of  Kane, 

N.  Y.  415;  Chapman  v.  Tibbets,  33  id.  2  Barb.  Ch.  375;  Rait  v.  Rait,  1  Bradf. 

289 ;    Evertson   v.    Evertson,    5    Paige,  345 ;  Harring  v.  Coles,  2  id.  349 ;  Ex  p. 

644;    Voessing   v.    Voessing,    4    Redf.  Dawson,  3  id.  130;  Matter  of  Bartlett, 

360;  Miitter  of  Jackson,   1  Tuck.  71;  4  id.  221;  People  ex  rel.  Brooklyn  In- 

Matter  of  Chittenden,  id.  251 ;  Prentiss  dustrial   School  v.   Kearney,  21   How. 

V.  Weatherly,  68  Hun,   114;   22  N.  Y.  Pr.  74;  Hill  v.  Hanford,  11  Hun,  536; 

Supp.    680 ;    aff'd,     144    N.    Y.    707 ;  Wilcox  v.  Wilcox,  14  N.  Y.  575 ;  Wood 

Goughlinv.  Fay,  68  Hun,  521;  22  N.  Y.  v.  Wood,  5   Paige,  596;   Cook  v.  Lee, 

Supp.   1095.  6  id.   158;   Clark  v.  Clark,  8   id.   152; 

As    to    imposing    restrictions    upon  Voessing    v.    Voessing,    4    Redf.    360; 

ward's  property  by  contract,  see  Curry  Seiter  v.  Straub,  1  Dem.  264;  Matter 

v.  Keil,  19  App.  Div.  375.  of    Wentz,    9   Misc.    240;    Murphy   v. 

A  general  guardian  may  sue  for  Holmes,  87  App.  Div.  366;  84  N.  Y. 
and  recover  money  received  by  defend-  Supp.  806 ;  Williams  v.  Clarke,  82 
ant  by  collecting  the  rents  and  profits  App.  Div.  199 ;  81  N.  Y.  Supp.  381. 
of  the  land  of  the  ward  (Field  v.  As  to  payment  and  investment  of 
Schieffelin,  7  Johns.  Ch.  150,  154;  legacies  to  infants,  see  §  792,  ante. 
Thacker  v.  Henderson,  63  Barb.  271;  As  to  payment  of  infant's  distribu- 
Pond  V.  Curtiss,  7  Wend.  45 ;  White  tive  share,  to  general  guardian,  see 
V.  Parker,  8  Barb.  48,  52 ;  Chapman  Co.  Civ.  Proc,  §  2746 ; '  id.,  §  2796 ; 
V.  Tibbets,  33  N.  Y.  289);  for  this  is  L.  1879,  c.  389;  §§  792,  833,  ante. 
not  an  action  relating  to  real  property  As  to  appearance  by  general  guard- 
within  Co.  Civ.  Proc,  §  1666,  which  ian,  in  Surrogate's  Court,  for  infant, 
allows  such  actions  to  be  in  the  in-  see  Co.  Civ.  Proc,  §  25i30;  §  108,  ante. 
fant's  name.  (Coakley  v.  Mahar,  36  As  to  enforcement  of  decree  against 
Hun,  157.)  guardian,  see  Co.  Civ.  Proc,  §  2555; 

As  to  when  a  general  guardian  may  c.  XXI,  post. 

maintain  an  action  in  his  own  name,  As   to   effect  of  certain   appeals  by 

see  Perkins  v.  Stimmel,  114  N.  Y.  359;  guardian,  see  Co.  Civ.  Proc,  §§  2578 

Schlieder    v.    Dexter,    114    App.    Div.  2579;  c  XXIV,  post. 
417;  99  N.  Y.  Supp.  1000. 
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authority  to  adopt  it."''  A  guardian  may  be  allowed,  in  a  proper 
case,  for  necessaries  furnished  to  the  infant  before  his  appoint- 
ment as  guardian.^^  The  surrogate  may,  upon  the  petition  of 
the  general  guardian,  or  of  the  infant,  or  of  any  relative  or  other 
person  in  his  behalf,  upon  notice  to  such  persons,  if  any,  as  he 
thinks  proper  to  notify,  direct  the  application,  by  the  guardian, 
of  the  infant's  property,  to  the  support  and  education  of  the 
infant,  of  such  a  sum  as  he  deems  proper,  out  of  the  income  of 
the  infant's  property;  or,  where  the  income  is  inadequate  for  that 
purpose,  out  of  the  principal. °®  The  rule,  already  referred  to, 
that  in  proceedings  against  executors  or  administrators  to  com- 
pel the  payment  of  a  legacy  or  distributive  share,  payment  can 
be  decreed  only  where  the  legacy  or  share  is  not  disputed,  has 
no  application  to  the  case  of  a  guardian ;  hence,  on  the  applica- 
tion of  a  third  person  for  a  direction  that  a  guardian  pay  for  the 
ward's  board  furnished  under  an  agreement  with  the  guardian, 
the  fact  that  the  guardian  disputes  the  claim  does  not  oust  the 
court  of  jurisdiction  to  make  the  direction.^" 

57  Oakley  v.  Oakley,  3  Dem.  140 ;  reasonable  sum  as  has  been  in  good 
Matter  of  Wandell,  32  Hun,  545 ;  Mat-  faith  paid  by  him  for  that  purpose, 
ter  of  Clements,  N.  Y.  Daily  Reg.,  (Matter  of  Ackerman,  116  N.  Y.  654; 
Sept.  1,  1883.  See  Matter  of  Plumb,  s.  e.  with  opinion,  26  St.  Rep.  666.) 
52  Hun,  119.  Upon  the  accounting  of  Where  a,  ward  boards  in  the  family  of 
a  widow  as  general  guardian  of  the  her  guardian,  and,  in  fact,  renders 
property  of  her  son,  where  it  appears  services  of  value,  those  services  should 
that  she  was  in  moderate  circum-  be  allowed  as  a  claim  to  reduce  the 
stances  and  there  is  an  absence  of  any  charges  for  board.  (Matter  of  Clark, 
facts  indicating  a  purpose  on  her  part  36  Hun,  301.) 

to  relieve  the  son  and  his  estate  from  59  Co.    Civ.    Proc,    §    2846 ;    which 

liability  for   the  latter's  support,  she  supersedes   decisions   to   the   contrary, 

is  entitled  to  an  allowance  for  his  past  in  Matter  of  Parker,  1  Barb.  Ch.  154; 

maintenance.      (Matter   of   Winsor,   5  and  Morgan  v.  Hannas,   13   Abb.  Pr. 

Dem.  340;  citing  Matter  of  Bostwick,  (N.    S.)     361.      In    determining    the 

4  Johns.   Ch.   100;   Wilkes  v.   Rogers,  amount    to    be    allowed,    expenditures 

6  Johns.  566 ;  Matter  of  Kane,  2  Barb,  made  by  the  guardian,  prior  to  his  ap- 

Ch.   375 ;   Harring  v.   Coles,  2  Bradf .  pointment,  may  be  considered.     ( Hovell 

349;    Bruin    v.    Knott,    9    Jur.    979;  v.  Noll,  10  Misc.  546;  31  N.  Y.  Supp. 

Voessing    v.    Voessing,    4    Redf.    360;  439.)      The  Code  does  not  provide  for 

Browne  v.  Bedford,  4  Dem.  304;  Fur-  an   application   to    the   court   for   the 

man    v.    Van    Sise,    56    N.     Y.    435;  payment   of   a   debt   already   incurred 

Beardsley   v.   Hotohkiss,    96    id.    201;  for  the  infant.      (Welch  v.  Gallagher, 

Hyland  v.  Baxter,   98   id.   610.)      See  2  Dem.  40.) 

also  Williams  v.  Clarke,  82  App.  Div.  60  Matter  of  Kerwin,  59  Hun,  589 ; 

199;  81  N.  Y.  Supp.  381.  37  St.  Kep.  436.     This  case  is  not  an 

58  Matter  of  Miller,  34  Hun,  267;  authority,  however,  for  the  proposi- 
Shepard  v.  Stebbins,  48  id.  247;  17  tion  that  the  surrogate  has  jurisdic- 
St.  Rep.  900;  Matter  of  Ogg,  1  Con-  tion  to  order  payment  of  a  claim  for 
noly,  10;  Matter  of  Wright,  id.  281.  services  rendered  by  a  third  person  in 
See  Matter  of  Haslehurst,  4  Misc.  366.  caring  for  the  ward's  property  where 
A  general  guardian  of  a  stepdaughter  the  validity  of  the  claim  is  disputed 
has  a  legal  right  to  contract  with  the  by  the  guardian.  (Matter  of  Stoehr, 
stepfather  for  her  support,  and  on  23  N.  Y.  Supp.  281;  s.  c.  as  Hampton 
settlement  of  his  accounts  the  guard-  v.  Stoehr,  51  St.  Rep.  560.) 

ian    is    entitled    to    be    allowed    such 
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ARTICLE  SECOND. 

ACCOUNTING   OF   GENERAL   GUAEDIANS. 

§  1030.  Annual  inventory —  The  supervision  and  control,  which 
surrogates  exercise  over  guardians  to  vs^honi  they  have  issued  let- 
ters, includes,  besides  the  judicial  settlement  of  the  guardians' 
accounts,  on  the  cessation  of  their  office,  another  species  of  ac- 
counting, analogous  to  the  intermediate  accounting  of  executors, 
administrators,  and  testamentary  trustees ;  though,  unlike  the 
latter,  guardians'  accounts  are  required  to  be  rendered  and  exam- 
ined at  stated  periods,  so  long  as  they  continue  to  act.^^ 

"A  general  guardian  of  an  infant's  property,  appointed  by  a 
Surrogate's  Court,  must,  in  the  month  of  January  of  each  year,  as 
long  as  any  of  the  infant's  property,  or  of  the  proceeds  thereof,  re- 
mains under  his  control,  file  in  the  Surrogate's  Court  the  foUov?- 
ing  papers:  (1)  An  inventory,  containing  a  full  and  true  state- 
ment and  description  of  each  article  or  item  of  personal  property 
of  his  vrard,  received  by  him,  since  his  appointment,  or  since  the 
filing  of  the  last  annual  inventory,  as  the  case  requires ;  the  value 
of  each  article  or  item  so  received;  a  list  of  the  articles  or  items 
remaining  in  his  hands;  a  statement  of  the  manner  in  which  he 
has  disposed  of  each  article  or  item  not  remaining  in  his  hands; 
and  a  full  description  of  the  amount  and  nature  of  each  invest- 
ment of  money  made  by  him.  (2)  A  full  and  true  account,  in 
form  of  debtor  and  creditor,  of  all  his  receipts  and  disbursements 
of  money,  during  the  preceding  year ;  in  which  he  must  charge 
himself  with  any  balance  remaining  in  his  hands,  when  the  last 
account  was  rendered,  and  must  distinctly  state  the  amount  of  the 
balance  remaining  in  his  hands,  at  the  conclusion  of  the  year,  to 
be  charged  to  him  in  the  next  year's  account."  ®^  With  the  in- 
ventory and  account  so  filed  must  be  filed  an  affidavit,  by  the 
guardian,  or  by  an  agent  or  attorney,  who  is  cognizant  of  the 
facts,  stating,  in  substance,  the  facts,  as  required  by  the  statute.®^ 

61  An  infant  ward  may  bring  a  suit  money  properly  Invested ;   should  keep 

to    call    his   guardian   to    account,   or  the  account  in   a  separate  book,  and 

require  him  to  give  better  security,  if  should  take  and  keep  receipts.     (Mat- 

the  state  of  the  case  should  call  for  it.  ter   of  Bushnell,   17   St.   Rep.   813;    4 

(Monell  V.  Monell,  5  Johns.  Ch.  283.)  N.  Y.  Supp.  472.) 

As  to   accounting  of  a  guardian   ap-  63  Co.  Civ.  Proc,  §  2843.    "  The  sur- 

pointed   by    the    Supreme    Court,    see  rogate  must  annex  a  copy  of  this  and 

Matter  of  Muller,  2  L.  Bui.  28.  the    last    section,    to    all    letters    of 

82  Co.  Civ.  Proc,  §  2842.    The  guard-  .guardianship    of    the   property   of   an 

ian  shovild  file  an  inventory  as   soon  infant  issued  from  this  court."     (lb.) 

as  his  ward's  property  comes  into  his  The  above  affidavit  conforms  to  Wil- 

hands.    lie  should  also  keep  the  ward's  liams  v.  Purdy,  6  Paige,  166. 
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In  providing  for  annual  accounts,  the  statute  does  not  contem- 
plate the  settlement  of  these  accounts.  These  annual  accounts  are 
intended  to  inform  the  ward  and  the  court  of  the  manner  in  which 
the  guardian  is  discharging  his  trust.  The  ward  or  the  court 
may  act  upon  the  information  thus  obtained  to  remove  the  guard- 
ian, or  to  obtain  further  security  for  the  performance  of  his 
duties.  But  there  is  no  provision  of  the  statute  for  a  judicial 
examination  and  settlement  of  the  guardian's  accounts,  at  the 
instance  either  of  the  ward  or  the  guardian,  while  the  guardian- 
ship still  continues  and  is  intended  to  continue.®* 

§  1031.  Scrutiny  of  annual  inventory  and  account The  surro- 
gate is  required,  in  the  month  of  February  of  each  year,  and 
thereafter,  until  completed,  to  "  examine  or  cause  to  be  exam- 
ined, under  his  direction,  all  inventories  and  accounts  of  guard- 
ians filed  since  the  first  day  of  February  of  the  preceding  year." 
The  examination  may  be  made  by  the  clerk,  or  by  a  person  speci- 
ally appointed  by  the  surrogate  to  make  it,  who  must,  before  he 
enters  upon  the  examination,  subscribe  and  take,  before  the  sur- 
rogate, and  file  with  the  clerk  of  the  court,  an  oath  faithfully 
to  execute  his  duties,  and  to  make  a  true  report  to  the  surrogate.®^ 

§  1032.  Remedy,  where  account,  etc.,  not  filed  or  defective .If 

it  appears,  upon  such  an  examination,  that  the  guardian  has  omit- 
ted to  file  his  annual  inventory  or  account,  or  the  affidavit  relating 
thereto ;  or  if  the  surrogate  is  of  the  opinion  that  the  interest  of 
the  ward  requires  that  the  guardian  should  render  a  more  full  or 
satisfactory  inventory  or  account ;  "  the  surrogate  must  make  an 
order,  requiring  the  guardian  to  supply  the  deficiency,  and  also, 
in  his  discretion,  requiring  the  guardian  personally  to  pay  the 
expense  of  serving  the  order  upon  him.  Where  the  guardian  fails 
to  comply  with  such  an  order,  within  three  months  after  it  is 
made;  or  where  the  surrogate  has  reason  to  believe  that  suffi- 
cient cause  exists  for  the  guardian's  removal,  the  surrogate  may, 
in  his  discretion,  appoint  a  fit  and  proper  person  special  guardian 
of  the  ward,  for  the  purpose  of  filing  a  petition  in  his  behalf, 
for  the  removal  of  the  guardian,  and  prosecuting  the  necessary 
proceedings  for  that  purpose."  ®® 

64  Diaper     v.     Anderson,     37     Barb.  36.)       See    Matter    of   Holland    Trust 

108;  Matter  of  Hawley,  104  N.  Y.  250.  Co.,  76  Hun,  323;  27  N.  Y.  Supp.  687. 

See  post,  §  1033.     A  surrogate  cannot  6S  Co.   Civ.   Prop.,    §   2844.     See   id! 

compel  an  attorney  of  a  guardian  to  as  to  appointing  special  examiner, 

account  for  moneys  of  the   infant   in  68  Co.  Civ.  Proc,   §  2845.     The  fol- 

his  hands.     (Matter  of  O'Neil,  1  Tuck,  lowing  rule  is  in  force  in  New  York 
60 
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§  1033.  Judicial  settlement  of  account The  mere  rendering  of 

an  account  by  a  guardian  is,  obviously,  not  an  adjudication  of  its 
correctness ;  and  although  the  statute  makes  provision  for  an  ex- 
amination of  the  annual  inventory  and  account,  and  for  the  filing 
of  additional  ones,  vrhere  those  filed  are  not  sufiiciently  full,  or 
not  satisfactory ;  yet  the  result  of  this  proceeding  is  not  a  judicial 
determination  vi^hich  will  bind  the  parties  concerned.  To  make 
the  accounting  conclusive,  there  must  be  a  citation  or  appearance 
for  the  purpose  of  having  an  adjudication  upon  its  correctness. 
For  this  purpose  the  statute  provides  for  a  "  judicial  settlement " 
of  the  guardian's  account.®^  A  compulsory  judicial  settlement  of 
the  account  of  a  general  guardian  of  an  infant's  property  may  be 
had  upon  a  petition  in  either  of  the  following  cases:  (1)  By  the 
ward  after  he  has  attained  his  majority.  (2)  By  the  executor  or 
administrator  of  a  ward,  who  has  died.  (3)  By  the  guardian's 
successor,  including  a  guardian  appointed  after  the  reversal  of  a 
decree,  appointing  the  person  so  required  to  account.  (4)  By  a 
surety  in  the  ofiicial  bond  of  a  guardian  whose  letters  have  been 
revoked;  or  by  the  legal  representative  of  such  surety.  Citation 
under  this  subdivision  must  be  directed  to  both  the  guardian  and 
the  ward.^*  In  case  of  the  death  of  a  guardian,  the  Surrogate's 
Court  has  the  same  jurisdiction,  upon  the  petition  of  his  successor 

county:  "The  surrogate,  on  the  writ-  accounts  of  a  guardian,  as  guardian, 
ten  certificate  of  the  person  appointed  cannot  be  settled  in  proceedings  insti- 
under  section  2844  of  the  Code,  to  ex-  tuted  for  a  settlement  of  his  accounts 
amine  the  inventory  and  accounts  of  as  an  administrator.  (Banks  v.  Tay- 
guardians  filed  in  said  surrogate's  lor,  10  Abb.  Pr.  199.) 
office,  that  a  general  guardian  has  68  The  fourth  was  added  by  L.  1890, 
omitted  to  file  such  inventory  or  ac-  c.  62.  Prior  to  this  amendment,  a 
count,  or  the  affidavit  required  by  sec-  surety  on  a  guardian's  bond  could  not 
tion  2843,  or  that  the  interest  of  the  compel  an  accounting  by  his  principal 
ward  requires  that  the  guardian  (Matter  of  Voelpel,  3  L.  Bui.  79)  ; 
should  render  a  more  satisfactory  in-  nor  could  he  move  to  open  the  decree 
ventory  or  account,  will  make  an  order  settling  the  guardian's  account  (Smith 
requiring  the  guardian  to  supply  the  v.  Lusk,  2  Dem.  595)  ;  nor  move  for 
deficiency;  and  where  it  shall  appear,  relief  on  the  ground  of  fraud  on  the 
by  the  certificate  of  said  person,  that  part  of  the  guardian  in  charging  him- 
the  guardian  has  failed  to  comply  with  self  with  improper  amounts,  there  be- 
such  order  within  three  months  after  ing  no  allegation  of  collusion  on  the 
its  due  service  upon  him,  or  that  there  part  of  the  ward.  (Corbin  v.  West- 
is  reason  to  believe  that  sufficient  cause  cott,  2  Dem.  559. )  A  conservator  or 
exists  for  the  guardian's  removal,  the  committee  of  a  lunatic  minor,  ap- 
surrogate  will  appoint  a  special  pointed  in  another  State,  is  not  en- 
guardian  of  the  ward  for  the  purpose  titled  to  call  a  guardian  of  a  minor 
of  filing  a  petition  in  his  behalf,  and  in  this  State  to  account  for,  and  pay 
prosecuting  the  necessary  proceedings  over  to  him,  the  estate  of  the  minor 
for  the  removal  of  such  guardian."  in  his  hands.  The  remedy  is  by  ap- 
(Rule  XXI.)  Sec  Ledwith  v.  Union  plication  to  the  Supreme  Court.  (Mat- 
Trust  Co.,  2  Dem.  439.  ter  of  Traznier,  2  Eedf.  171.) 
67  Co.  Civ.  Proc,  §§  2847,  2849.    The 
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or  of  a  surviving  guardian  or  of  a  guardian's  ward,  to  compel  the 
executor  or  administrator  of  the  deceased  guardian  to  account, 
which  it  would  have  had  against  the  decedent,  on  a  revocation 
of  his  letters.^® 

A  compulsory  proceeding  for  an  accounting  by  the  general 
guardian  of  an  infant's  person,  may  be  instituted  by  the  general 
guardian  of  the  infant's  property;  but  upon  the  presentation 
thereof,  proof  must  be  made,  to  the  surrogate's  satisfaction,  that 
the  guardian  so  required  to  account  has  received  money  or  prop- 
erty of  the  ward,  for  which  he  has  not  accounted;  or  which  he 
has  not  paid  or  delivered,  to  the  general  guardian  of  the  infant's 
property.™  For  this  purpose  a  guardian  of  the  estate  only,  is 
deemed  to  be  a  general  guardian. 

§  1034.    Voluntary  accounting  and  discharge  of  general  guardian. 

—  The  guardian  may  himself  petition  for  a  judicial  settlement 
of  his  account,  and  a  discharge  from  his  duties  and  liabilities,  in 
any  case  where  a  petition  for  a  judicial  settlement  of  his  account 
may  be  presented  by  any  other  person  as  prescribed  above,  that 
is,  on  the  ward's  dying,  or  attaining  majority,  or  on  the  revoca- 
tion of  his  letters.  "  The  petition  must  pray  that  the  person  who 
might  have  so  presented  a  petition,  and  also  the  sureties  in  his 
official  bond  of  such  guardian,  or  the  legal  representatives  of  such 
surety,  may  be  cited  to  attend  the  settlement."  "'^  It  is  only  on 
the  happening  of  one  of  the  events  mentioned  that  a  judicial  settle- 
ment can  be  had.  'So  court  has  jurisdiction,  under  the  Code  or 
other  statute,  to  judicially  settle  a  guardian's  account,  either  on 
his  own  or  another's  application,  while  the  guardianship  con- 
tinues; and  an  attempted  settlement  of  the  kind  is  void.'''^ 

69  Co.     Civ.     Proc,     §     2606;     ante,  and  was  unpaid  and  unaccounted  for 

§  921;  Matter  of  Gamp,  91  Hun,  204;  at  the  time  of  his  death,  there  is  no 

36   N.   Y.   Supp.    1123.     The  executor  presumption  that  it  is  a  part  of  his 

or  administrator  of  a  deceased  general  estate  in  the  hands  of  his  executor,  so 

guardian  may  be  required  to  account  as   to  entitle    his   ward   to   an   order, 

for  the  latter's  administration,  imme-  under  Co.   Civ.  Proc,   §  2606,  compel- 

diately  upon   the   appointment  of  the  ling  such  executor  to  pay  to  the  ward 

executor    or    administrator.       (Matter  the  amount  due  lier  from  such  trust 

of   Wiley,   55   Hun,  248;    29   St.   Rep.  fund  in  preference  to  other  creditors, 

787.)     See  Andrade  v.  Cohen,  32  Hun,  without  evidence  that  decedent's  assets 

225 ;    Matter   of   Camp,   18   App.   Div.  in   the   hands   of   his   executor   are    a 

110;    45   N.   Y.    Supp.   600.     And  the  part  of,  or  created  by,  the  trust  fund, 

successor     may    maintain    an    action  (Matter    of    Hicks,    170    N.    Y.    195; 

upon  the   bond   of  his   predecessor  to  rev'g   Hicks   v.    Townsend,    66    N.    Y. 

recover   the   amount  found   due   upon  Supp.  1028.) 

such     accounting.        (Van     Zandt     v.  70  Co.  Civ.  Proc,  §  2848. 

Grant,    67    App.    Div.    70;    73    N.    Y.  71  Co.  Civ.  Proc,  §  2849. 

Supp.    600;    aff'd,    175    N.    Y.     150.)  72  Matter  of  Fawley,  104  N.  Y.  250, 

Where  a  trust   fund  has  been  in  tlie  and  cases  cited, 
hands  of  »  guardian  for  many  years, 
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§  1035.  Procedure  on  judicial  settlement The  manner  of  con- 
ducting the  proceedings,  upon  a  judicial  settlement  of  the  account 
of  a  general  guardian,  is  precisely  the  same  as  that  prescribed 
under  similar  circumstances  with  respect  to  an  executor  or  admin- 
istrator.'^^ Thus,  upon  the  return  of  a  citation  issued  against  the 
guardian,  unless  he  shows  cause,  or  himself  petitions  for  a  settle- 
ment, he  is  to  be  ordered  to  account,  and  must  attend  from  time 
to  time  for  that  purpose.  He  must  produce  vouchers  for  expendi- 
tures, except  where  an  executor,  etc.,  would  be  excused  from  so 
doing;  and  the  surrogate  may  require  him  to  make  and  file  his 
account,  and  to  submit  to  examination,  and  may  allow  him  for 
property  perished  or  lost  without  his  fault.  Where  there  are 
two  or  more  wards,  a  separate  account  should  be  filed  for  each.''* 

§  1036.  Limitation  of  proceeding. — As  it  is  the  duty  of  a  guard- 
ian to  invest  the  moneys  of  his  ward,  the  fund,  in  contemplation 
of  law,  remains  invested,  and  in  a  situation  at  any  time  to  be 
delivered  over.  After  the  ward  comes  of  age,  the  guardian  is  to 
be  considered  the  trustee  of  the  ward,  and  until  the  trust  is  repu- 
diated, or,  in  some  way,  the  guardian  claims  a  title  to  the  fund 
in  defiance  of  the  trust,  there  is  no  beginning  of  the  running  of 
the  Statute  of  Limitations.  Hence,  the  fact  that  the  petitioning 
ward  came  of  age  more  than  six  years  before  filing  the  petition 
is  no  ground  for  refusing  to  grant  a  citation.''^     Aside  from  this, 

73  Section  2727  and  sectiong  2733  to  T5  Matter  of  Camp,  50  Hun,  388 ;  21 
2738,  both  inclusive,  and  sections  2741  St.  Eep.  308 ;  and  same  case,  in  a  sub- 
and  2744  of  the  Code  [now  §§  2727,  sequent  proceeding,  126  N.  Y.  377;  37 
2729,  2730,  and  §  2744],  "apply  to  a  St.  Rep.  767;  Matter  of  Sack,  70 
guardian  accounting  as  prescribed  in  App.  13iv.  401;  75  N.  Y.  Supp.  120. 
this  article,  and  regulate  the  proceed-  In  Matter  of  Lewis  (36  Misc.  741;  74 
ings  upon  such  an  accounting.  The  N.  Y.  Supp.  469 ) ,  the  proceeding  was 
accounting  party  must  annex  to  every  held  barred  after  the  lapse  of  ten 
account  produced  and  filed  by  liim  an  years ;  and  in  Libby  v.  Van  Derzee  (80 
affidavit,  in  the  form  prescribed  in  this  App.  Div.  494 ;  81  N.  Y.  Supp.  139 ; 
article  for  the  affidavit  to  be  annexed  aff'd,  176  N.  Y.  591 ) ,  it  was  said  that 
by  him  to  liis  annual  inventory  and  after  a  ward  becomes  of  age,  the  re- 
account.  A  guardian  designated  in  lation  between  guardian  and  ward  is 
this  title  is  entitled  to  the  same  com-  that  of  debtor  and  creditor,  so  that 
pensation  as  an  executor  or  adminis-  the  latter's  right  to  sue  for  an  ac- 
trator."  (Co.  Civ.  Proc.,  §  2850.)  As  counting  is  barred  in  six  years.  In 
to  the  conclusiveness  of  a  private  set-  Matter  of  Barker  (4  Misc.  40),  it  ap- 
tlement  between  the  guardian  and  peared  that,  after  coming  of  age,  a 
ward  after  the  latter  reaches  majority,  ward  had  a  conversation  witli  her 
see  Norris  v.  Norris,  85  App.  Div.  113;  guardian  concerning  the  latter's  ae- 
83  N.  Y.  Supp.  77 ;  Kirby  v.  Taylor,  6  counts,  and  the  guardian  stated  that 
Johns.  Ch.  242;  Douglass  v.  Ferris,  she  had  expended  the  entire  fund. 
138  N.  Y.  200;  Downing  v.  Smith,  4  The  guardian  had  been  guilty  of  no 
Redf.  310.  fraud    or    concealment;    the    accounts 

74  Matter  of  Bostwick,  N.  Y.  Law  J.,  had  always  been  open  to  the  inspection 
Feb.  3,  1893.  of  the  ward,  and  it  was  proven  that 
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the  practice  in  equity  was  to  allow  a  ward  one  year's  time  to 
investigate  the  guardian's  accounts;  on  the  ground  that  when  he 
first  comes  of  age  he  is  still  too  much  under  the  influence  of  the 
guardian  to  protect  himself. '^^ 

§  1037.  Subject-matter  of  accounting The  surrogate's  author- 
ity to  compel  a  guardian  to  account  is  limited  to  an  account  of 
his  proceedings  under  the  power  given  him  by  his  letters;  and  is 
commensurate,  in  fact,  with  acts  or  neglects  of  duty  occurring 
during  the  period  of  his  official  authority,  and  cannot  be  extended 
back  to  previous  transactions,  e.  g.,  to  a  claim  for  money  received 
by  him,  before  his  &ppointment,  from  a  foreign  guardian  of  the 
ward,  with  directions  to  appropriate  it  to  his  benefit,  but  which 
remained  in  his  hands  at  the  time  of  his  appointment.^^  Neither 
can  the  guardian  be  allowed  for  services  rendered  for  the  ward 
before  he  was  appointed  guardian ;  and  a  promise  of  the  ward  to 
pay  for  them,  made  after  he  became  of  age,  does  not  make  them 
proper  matters  of  charge  on  such  accounting.''*  But,  under  the 
statute,  the  surrogate  is  authorized  to  ascertain  the  quantity,  qual- 
ity, and  condition  of  the  ward's  property  in  the  hands  of  the 
guardian,  and  to  decree  and  adjudge  the  time  when,  the  persons 
to  whom,  and  in  what  manner  it  shall  be  paid  or  delivered  over.^* 


she  was  in   a  measure  familiar  with  78  Clowes  v.  Van  Antwerp,  4  Barb, 

their  contents.     Held,  that  there  was  416.    Thus,  the  surrogate  has  no  power 

a   repudiation   of   the    trust   relation,  to  allow  the  claim  of  the  guardian  for 

and  that  the   Statute   of  Limitations  legal    services    rendered   to    the   ward 

began  to  run  against  the  ward  from  before  his   appointment.      (Matter   of 

that  time.    See  Matter  of  Van  Derzee,  Tyndall,  48  Misc.  39;   96  N.  Y.  Supp. 

73  Hun,  532;  26  N.  Y.  Supp.  121   (ac-  222.)     Taxes  paid  on  ward's  property, 

counting     by     executor     of     deceased  without  his  knowledge,  after  he  became 

guardian) .     A  ward  may,  by  conduct  of  age  are  not  to  be  included  in  the 

after    reaching    majority,    ratify    an  account.       (Matter    of    Kopp,    17    St. 

illegal       investment.          (Matter       of  Rep.  832.) 

Klunck,  33  Misc.  267 ;  68  N.  Y.  Supp.  79  Seaman  v.  Duryea,  10  Barb.  523 ; 

629.)  aff'd,  11  N.  Y.  324.     But  a  Surrogate's 

76  Matter  of  Van  Home,  7  Paige,  Court  has  no  power  to  direct  a  gen- 
46 ;  Douglas  v.  Low,  36  Hun,  497.  eral  guardian  to  gay  over  to  the  ward 
The  last  case  was  an  action  to  set  a  sum,  to  the  possession  of  which  the 
aside,  for  fraud,  the  surrogate's  de-  guardian  is  personally  entitled,  as  life 
cree  on  the  guardian's  accounting;  the  tenant,  the  interest  of  the  ward  being 
fraud  alleged  being  that  the  plaintiflF,  merely  that  of  remainderman;  and 
the  ward,  was  Induced  to  authorize  an  the  fact  that  the  guardian  has  lost 
attorney  to  appear  for  him  and  con-  the  money  will  not  confer  jurisdiction 
sent  to  a  discharge,  and  that  there  to  make  such  direction.  (Matter  of 
was  false  and  fraudulent  evidence  Camp,  126  N.  Y.  377;  37  St.  Rep.  767.) 
given.  The  complaint  was  held  good,  Without  the  guardian's  consent,  the 
on  demxirrer.  surrogate   has  not  jurisdiction  to  de- 

77  Rait  V.  Rait,  1  Bradf.  345.  See  duct  the  gross  value  of  his  life  in- 
Matter  of  Plumb,  24  Misc.  249;  53  terest  and  to  direct  the  payment  of 
N.  Y.  Supp.  588;  Matter  of  Mulligan,  the  balance.  (lb.)  As  to  allowance 
6  Misc.  546 ;  27  N.  Y.  Supp.  435.  for  payments  for  legal  services  for  the 
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Interest  is  chargeable  in  the  accounts  of  a  guardian,  upon  the 
same  principles  that  have  heretofore  been  explained  in  respect  to 
the  accounts  of  executors  and  administrators,  except  that  he  is  not 
entitled  to  the  same  exemption  for  considerable  sums  kept  in  hand, 
on  account  of  the  exigencies  peculiar  to  the  settlement  of  an  estate 
which  is  subject  to  large  debts  and  claims.  The  court  has  power 
to  allow  to  a  guardian  necessary  expenditures  made  for  the  sup- 
port of  the  infant  even  before  the  guardian  was  appointed, 
especially  where  he,  being  the  parent,  was  unable  to  support  the 
ward  himself.®" 

§  1038.    Expenses    and    compensation The    Eevised    Statutes 

provided  that  guardians  should  be  allowed  for  their  reasonable 
expenses,  and  the  same  rate  of  compensation  for  their  services  as 
provided  by  law  for  executors  f^  and  this  was  construed  as  refer- 
ring, not  to  the  old  rate  of  compensation  fixed  by  the  original 

estate,  see  Eait  v.  Rait,  1  Bradf.  345 ;  due,  and  the  ward  gave  a  receipt  tliat 
Matter  of  Decker,  37  Misc.  527;  76  lie  had  received  the  assignment  of  the 
N".  Y.  Supp.  315;  for  proceedings  to  mortgage  "as  equivalent"  to  the 
obtain  possession  of  the  ward,  Matter  amount  found  due, —  Hel-d,  that,  upon 
of  Grant,  56  App.  Div.  176;  67  N.  Y.  the  accounting  of  the  guardian,  the 
Supp.  654;  aff'd,  166  N.  Y.  640;  Mat-  surrogate  had  no  jurisdiction  to  try 
ter  of  Pruyne,  68  App.  Div.  584;  73  the  question  of  the  validity  of  the 
N.  Y.  Supp.  859 ;  and  for  the  support  settlement,  and  that  upon  the  question 
and  education  of  the  ward  by  the  of  the  acceptance  of  the  mortgage  by 
parent's  labor,  see  Harring  v.  Coles,  the  ward,  in  satisfaction  of  the  amount 
2  Bradf.  349 ;  Matter  of  Kane,  2  Barb,  due  him,  the  receipt  was  conclusive, 
Ch.  375 ;  Matter  of  Parker,  1  id.  154.  and  could  not  be  contradicted  by  parol 
And  see  also  Matter  of  Wilber,  27  evidence.  (Downing  v.  Smith,  4  Redf. 
Misc.  53;  57  N.  Y.  Supp.  942;  Matter  310.)  See  also  Matter  of  Gill,  3  Hun, 
of  Klunck,  33  Misc.  267;  68  N.  Y.  20.  In  Matter  of  Pruyne  (68  App. 
Supp.  629.  The  guardian's  giving  the  Div.  584;  73  N.  Y.  Supp.  859),  a  re- 
ward an  opportunity  to  examine  his  siduary  legatee,  who  was  guardian  of 
books,  and  informing  her  from  time  to  testator's  infant  child,  was  directed  to 
time,  after  she  came  of  age,  of  the  establish  a  trust  fund  in  favor  of 
balance,  is  not  a  settlement  of  the  ac-  such  child,  which  was  never  done,  the 
counts.  (Rapalje  v.  Hall,  1  Sandf.  Ch.  personal  estate  being  insufficient.  The 
399.)  One  who  was  substituted  as  guardian  remained  in  possession  of  the 
guardian,  on  removal  of  another,  gave  realty  as  residuary  legatee,  and  re- 
a  receipt  to  the  surrogate,  admitting  garded  the  trust  fund  as  invested 
that,  as  guardian  of  the  minor,  he  had  therein.  Held  not  entitled  to  credit 
received  from  the  surrogate  a  certain  in  his  account  for  taxes  paid  on  the 
sum  of  money, —  Held,  that  it  was  trust  fund  as  guardian, 
competent  for  him,  on  his  accounting,  80  Matter  of  Wright,  1  Connoly, 
to  prove  that  the  receipt  was  given  281;  22  St.  Rep.  83;  4  N.  Y.  Supp. 
for  certain  contracts  for  the  purchase  343,  and  eases  cited.  See  also  Matter 
of  lands,  which  were,  in  fact,  worth  of  Ogg,  1  Connoly,  10 ;  20  St.  Rep. 
less  than  the  sum  specified  in  the  re-  867;  Matter  of  BushneU,  17  id.  813; 
ceipt.  (White  v.  Parker,  8  Barb.  48.)  Welch  v.  Gallagher,  2  Dem.  40;  Mat- 
Where  the  guardian,  after  the  ward  ter  of  Putney,  61  Misc.  1. 
attained  his  majority,  had  a  settle-  8i  2  R.  S.  l53,  §  22;  Matter  of  Gar- 
ment with  him,  and  assigned  a  mort-  man,  21  St.  Rep.  254;  4  N.  Y.  Supp. 
gage  to  the  ward  for  the  amount  found  690. 
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Revised  Statutes,  but  to  the  rate  of  commissions  allowed  to  execu- 
tors and  administrators  by  subsequent  amendments  of  the  law.^^ 
The  section  of  the  Revised  Statutes  cited  was  repealed  in  1880  f^ 
but  by  the  amendment  of  section  2850  of  the  Code,  in  1882,  it 
was  declared  that  a  general  guardian  is  entitled  to  the  same  com- 
pensation as  an  executor  or  administrator.** 

§  1039.  Extra  services —  A  guardian  will  not  be  allowed,  any 
more  than  an  administrator,  an  extra  compensation  for  services, 
although  not  strictly  within  the  line  of  his  duties.  Thus,  where 
the  guardian  is  an  attorney  and  counselor-at-law,  he  cannot  charge 
for  professional  services  rendered  in  the  affairs  of  his  ward,  or 
where  he  is  a  mechanic,  he  cannot  charge  for  repairs  made  by  him, 
but  is  restricted  to  the  statutory  allowance.  Neither  an  order 
of  a  surrogate,  before  the  services  are  rendered,  directing  the 
performance  thereof,  and  fixing  the  extra  compensation,  nor  an 
order  ratifying  and  allowing  it,  will  legalize  the  charge.^" 

§  1040.  Computation  of  commissions —  The  amount  of  commis- 
sions can  only  be  determined  upon  the  judicial  settlement  of  the 
guardian's  accounts,  and  this  can  be  had,  as  we  have  seen,  only 
when  the  ward  becomes  of  age,  or  the  guardianship  is  otherwise 
terminated,  and  a  new  guardian  is  appointed,  or  the  ward  dies.*^ 


82  Foley  V.  Eagan,  13  Abb.  Pr.  (N.  S.)  527  ;  76  N.  Y.  Supp.  315.)  In  Matter 
361,  n.  And  see  Dakin  v.  Demming,  of  Binghamton  Tr.  Co.  (87  App.  Div. 
6  Paige,  95.  26;  83  N.  Y.  Supp.  1068),  the  expense 

83  L.  1880,  c.  245.  of  an  agent  to  collect  rents  was  dis- 

84  In  a  case  -where  an  executor  would  allowed. 

be  refused  commissions, —  e.  g.,  malad-        So  Morgan  v.  Hannas,  49  N.  Y.  667. 

ministration  —  a  general  guardian  will  See  §  556,  ante. 

be   denied   compensation.      (Matter  of       86  Matter  of  Hawley,  104  N.  Y.  250. 

Kopp,   17   St.  Rep.  832.)      S.  p.,  Mat-  A  guardian  is  entitled  to  commissions 

ter   of    Bushnell,   id.    813;    Matter  of  on  amounts  received  by  him  after  the 

Nowak,  3'8  Misc.  713;  78  N.  Y.  Supp.  ward  has  arrived  at  full  age  and  be- 

288.     In  an  action  for  a  settlement  of  come  entitled  to  tlie  possession  of  the 

a  guardian's  accounts  in  the  Supreme  fund,  until  his  duties  are  terminated 

Court,  an  allowance  of  $250  as  and  for  by  a  final  judicial   settlement  of  his 

the  expenses   of  the   accounting  were  accounts.     (Hawley  v.  Singer,  3  Dem. 

allowed.     (Matter  of  Carman,  supra.)  589.)     While  a  Surrogate's  Court  has 

Such  expenses  are  not  in  the  nature  of  no  power  to  open  and   reconsider,  on 

costs   and   allowance   in  an   action  at  the  ground  of  legal  error,  an  adjudi- 

law.      (lb.)      Where,    however,   objec-  cation  already  made,  still,  where  full 

tions  to  the  accounts  are  justified,  the  commissions    have   been    inadvertently 

estate    of    the    ward    should    not    be  awarded   on   a  fund   as    received   and 

charged  witn  the  expenses  of  the  pro-  paid  out,  when  in  truth  it  had  been 

ceeding  (Matter  of  Frank,  1  App.  Div.  received    and    not    paid    out,    such    a 

39;   s.   c.   as  Matter  of   Schneider,  36  tribunal    may,    in    a    subsequent    ac- 

N.   Y.   Supp.   972 )  ;   but,  on   the  con-  counting,  take  cognizance  of  the  fact, 

trary,  the  guardian  is  chargeable  with  and    decline    to    award    half    commis- 

costs.      (Matter   of   Decker,    37   Misc.  sions  again  for  paying  out.     (lb.)    As 
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As  in  the  case  of  executors  and  administrators,  the  commission 
is  computed  on  money  received  and  paid  out.  Where  the  guard- 
ian has  received  money,  but  has  not  paid  it  out  othervrise  than 
by  turning  it  over  to  his  successor,  or  has  paid  out  money  which 
he  did  not  receive,  except  by  succeeding  to  the  trust  turned  over 
to  him  by  a  predecessor,  he  is  only  allovfed  half  commissions,  upon 
the  same  principle  which  has  been  explained  in  a  previous  chapter 
on  accounting  by  executors  and  administrators.  In  other  words, 
he  is  to  be  paid  a  full  commission  only  on  moneys  which  he  has 
■  actually  both  received  and  paid  out,  not  upon  portions  of  the  fund 
which  may  have  come  into  his  hands  in  the  form  of  an  invest- 
ment previously  made  by  a  predecessor,  or  which  he  turns  over, 
as  a  part  of  the  trust  fund,  to  his  successor  in  the  trust.  ^^  But 
where  a  temporary  guardian  is  not  removed,  or  does  not  volun- 
tarily resign,  but  his  retiring  from  office  is  at  the  instance  of  the 
ward,  after  her  reaching  fourteen  years  of  age,  who  petitions  for 
the  appointment  of  a  successor,  he  is  entitled  to  full  commissions 
upon  the  entire  principal  of  the  fund  handed  over  to  his  successor.^* 

§  1041.  Commissions  on  annual  statement —  As  the  guardian  is 
required  by  law  to  render  annual  accounts,  he  may  be  allowed  full 
commissions  on  each  annual  account  rendered  by  him ;  and,  at  his 
final  accounting,  he  may  be  allowed  interest  on  the  balances  due 
him  on  his  annual  accounts.^^  But,  on  accounting  periodically, 
he  should  be  allowed,  upon  the  first  annual  statement,  or  passing 
of  his  accounts,  one-half  commissions  upon  all  moneys  received 
by  him,  other  than  principal  received  from  investments  made  by 
him,  and  half  commissions  on  all  moneys  paid  out  by  him,  other 
than  moneys  invested  or  reinvested  by  him  in  securities,  leaving 

to  whether  a  testamentary  guardian,  acted  in  complete  good  faith,  but,  as 
who  is  also  executor,  is  entitled  to  is  subsequently  ascertained,  wrong- 
charge  double  commissions  upon  the  fully  and  under  a  void  accounting, 
principal  of  the  ward's  estate,  see  Mat-  the  court  will  not,  upon  subsequently 
ter  of  Hawley,  104  N.  Y.  250.  /*  allowing  such  guardian  his  proper 
seems,  however,  that  if  such  double  commissions,  charge  him  with  interest 
commissions  are  allowable,  they  may  upon  the  sums  previously  allowed, 
be  charged  upon  the  value  of  property  87  Foley  v.  Egan,  13  Abb.  Pr.  (N. 
which  the  testator  directed  not  to  be  S.)    361,  note. 

sold,  but  to  be  divided  by  the  executors       88  Phillips  v.  Lockwood,  4  Dem.  299. 
and  given  to  the  legatees.     (lb.)      On        89  Morgan  v.  Hannaa,  49  N.  Y.  667; 

a   rehearing  before   the   surrogate   by  s.  c.  more  fully,  13  Abb.  Pr.    (N.  S.) 

direction    of    the    Court    of    Appeals,  361 ;     rev'g    in    effect,    39    Barb.    20. 

the    claim    to    commissions    was    al-  S.  p.,  Matter  of  Bell,   N.  Y.  Law  J., 

lowed.      (Hawley   v.    Singer,    5    Dem.  Feb.    16,    1893.      Compare    Matter    of 

82.)      The    surrogate    also    held    that  Decker,  37  Misc.  527;  76  N.  Y.  Supp. 

where  commissions  have  been  allowed  315.     As  to  annual  rests  in  trustees' 

a  guardian  by  the  surrogate,  in  pro-  accounts,  see  ante,  §  1001. 
ceediugs    in   which   the   guardian   has 
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the  residue  of  his  half  commissions  to  be  computed  upon  the  fund 
which  has  come  to  his  hands,  and  which  remains  invested  or  unex- 
pended at  the  time  of  the  accounting,  for  future  adjustment  when 
expended,  or  when  finally  accoimted  for;  and,  upon  subsequent 
statements,  half  commissions  should  be  computed  in  the  same 
manner,  upon  all  sums  received  as  interest  or  income,  or  as  further 
additions  to  the  capital  of  the  estate,  since  the  last  accounting, 
and  half  commissions  iipon  all  sums  expended  except  as  invest- 
ments.^" 

ARTICLE  THIRD. 

EESIGNATION    OF    GtTAEDIANS,    AND   EEVOCATIOIT    OF   lETTEES. 

§  1042.  Petition  of  guardian. — ■  A  guardian,  whether  appointed 
by  will  or  deed,  or  solely  by  letters  issued  by  a  Surrogate's  Court, 
may,  at  any  time,  present  to  the  Surrogate's  Court  a  petition,  set- 
ting forth  the  facts  upon  which  the  application  is  founded,  and 
praying  that  his  account  may  be  judicially  settled;  that  a  decree 
may  thereupon  be  made,  revoking  his  letters,  and  discharging  him 
accordingly;  and  that  the  ward  may  be  cited  to  show  cause  why 
such  a  decree  should  not  be  made.  The  surrogate  may,  in  his  dis- 
cretion, entertain  or  decline  to  entertain  the  application.^^  If  he 
entertains  it,  he  must  issue  a  citation,  as  prayed  for  in  the  peti- 
tion ;  and  he  may  also  require  notice  of  the  application  to  be  given 
to  such  other  persons,  and  in  such  a  manner  as  he  deems  proper.®^ 

§  1043.    Proceedings  on  return  of  citation "  Upon  the  return 

of  the  citation,  a  guardian  ad  litem  for  the  ward  must  be  ap- 
pointed; and  the  surrogate  may  also,  in  his  discretion,  allow  any 
person  to  appear  and  contest  the  application,  in  the  interest  of 
the  ward.  Upon  the  hearing,  the  surrogate  must  first  determine 
whether  sufficient  reasons  exist  for  granting  the  prayer  of  the 
petition.  If  he  determines  that  they  exist,  and  that  the  interests 
of  the  ward  will  not  be  prejudiced  by  the  resignation  of  the  guard- 
so  Matter  of  Kellogg,  7  Paige,  265.  will  or  deed,  the  application  must  be 
See  Matter  of  Decker,  supra.  The  made  to  "  the  Surrogate's  Court,  hav- 
guardian's  omission  to  claim  eommis-  ing  jurisdiction  to  require  security 
sions  is  no  reason  why  he  should  he  from  him."  (Co.  Civ.  Proc,  §  2859.) 
deprived  of  them,  when  a  strict  legal  See  id.,  §  2853.  Testamentary  guard- 
claim,  e.  g.,  for  interest,  is  made  ians,  who  are  also  testamentary  trus- 
against  him,  which  he  did  not,  at  the  tees  of  an  infant,  will  not  be  allowed 
time  of  such  omission,  expect  would  to  resign  as  trustees  and  continue  as 
be  made.  (Rapalje  v.  Hall,  1  Sandf.  guardians.  (Matter  of  Abbot,  39  Misc. 
Oh.  399.)  760;  80  N.  Y.  Supp.  1117.) 

91  Co.    Civ.    Proc,    §§    2835,    2859.        92  Co.  Civ.  Proc,  §  2836. 
In  case   of   a   guardian   appointed  by 
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ian,  the  surrogate  must  make  an  order  accordingly,  and  allowing 
the  petitioner  to  account,  for  the  purpose  of  being  discharged."  ®^ 

§  1044.  Decree  for  discharge,  on  accounting,  etc — Upon  the 
guardian's  fully  accounting,  and  paying  all  money  which  is  found 
to  be  due  from  him  to  the  ward,  and  delivering  all  books,  papers, 
and  other  property  of  the  ward  in  his  hands,  either  into  the  Sur- 
rogate's Court,  or  in  such  a  manner  as  the  surrogate  directs,  a 
decree  may  be  made,  revoking  the  petitioner's  letters,  and  dis- 
charging him  accordingly.^*  Notwithstanding  such  discharge  of  a 
guardian,  his  successor  or  the  ward  may  compel  a  judicial  settle- 
ment of  his  account,  as  heretofore  mentioned,®^  "  in  the  same  man- 
ner and  with  like  effect,  as  if  the  decree  discharging  him  had  not 
been  made.  With  respect  to  all  matters  connected  with  his  trust, 
his  sureties  continue  to  be  liable,  until  his  account  is  judicially 
settled  accordingly."  ®^  This  proceeding  by  the  retiring  guardian 
to  settle  his  account  is  tentative  only  and  the  decree  entered 
therein  should  merely  declare  the  balance  due,  without  any  direc- 
tion as  to  its  payment.  His  successor  or  ward  may  compel  an- 
other judicial  settlement  of  his  account  as  though  no  decree  had 
been  made.®'' 

§  1045.    Grounds  for  removing  guardian The  following  are 

specified  in  the  Code,®^  as  causes  for  removal  of  a  general  guard- 
ian, by  the  surrogate :  "  1.  Where  the  guardian  is  disqualified 
by  law,  or  is,  for  any  reason,  incompetent^®  to  fulfill  his  trust. 


93  Co.  Civ.  Proc,  §  2836.  Decker,  37  Misc.  527;  76  N.  Y.  Supp. 

94  Co.  Civ.  Proc,   §   2836.     The  de-  315. 

cree  is  conclusive.      (Matter  of  Hood,  9T  Matter    of    Wright,    2    Connoly, 

90  N.  Y.  512.)     As  to  advances  to  the  108;    20   N.   Y.   Supp.   86.      Where  it 

ward,  in  excess  of  income,  see   Smith  appears  that  the   desire   for  the  sub- 

v.  Bixby,  5  Eedf.  196;  Kelaher  v.  Mc-  stitution  of  another  guardian  is  mu- 

Cahill,  26  Hun,  148.    But  if  the  decree  tual,    and    that    the    interests    of    the 

is  made  before  the  guardian's  succes-  ward  will   be   promoted  by   so   doing, 

sor  is  appointed,  it  is  not  conclusive  the  court  will  apportion  the  costs  of 

on  an  accounting  after  such  appoint-  proceedings  to  that  eflfect  between  the 

ment.      (Matter   of  Tyndall,  48  Misc.  guardian  and  ward.      (lb.) 

39;  96  N.  Y.  Supp.  222.)  98  Co.  Civ.  Proc,  §  2832. 

95  See  §  1033,  ante.  Formerly,  the  99  It  was  held,  in  Damarell  v. 
personal  representatives  of  a  deceased  Walker  (2  Redf.  198),  that  the  "  in- 
guardian  could  not  be  called  upon  to  competency,"  for  which  a  surrogate 
account  by  the  Surrogate's  Court  on  may  remove  a  guardian,  has  relation 
petition  of  the  ward.  (Farnsworth  v.  not  merely  to  the  mental  condition 
Oliphant,  19  Barb.  30.)  and  moral  status  of  the  guardian,  but 

96  Co.  Civ.  Proc,  §  2837.  As  to  the  court  might  take  into  considera- 
personal  liability  of  a  guardian  for  tion  the  relative  social  and  pecuniary 
the  costs  of  an  accounting,  see  Crom-  position  of  the  guardian  and  the  in- 
well  V.  Kirk,  1  Dem.  599;  Matter  of  fant,  as  affecting  the  interests  of  the 
Frank,    1   App,   Div.   39 ;    Matter   of  latter  in  respect  of  nurture,  care,  edu- 
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2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied 
the  money  or  other  property  in  his  charge,  or  invested  money  in 
securities  unauthorized  by  law,  or  otherwise  improvidently  man- 
aged or  injured  the  real  or  personal  property  of  the  ward,  or  by 
reason  of  other  misconduct  in  the  execution  of  his  office,  or  his 
dishonesty,  'drunkenness,^  improvidence,  or  want  of  understand- 
ing, he  is  unfit  for  the  due  execution  of  his  office.^  3.  Where  he 
has  willfully  refused,  or,  without  good  cause,  neglected,  to  obey 
any  lawful  direction  of  the  surrogate,  contained  in  a  decree  or 
an  order,  or  any  provision  of  law,  relating  to  the  discharge  of  his 
duty.  4.  Where  the  grant  of  letters  to  him  was  obtained  by  a 
false  suggestion  of  a  material  fact.^  5.  Where  he  has  removed, 
or  is  about  to  remove,  from  the  State.  6.  In  the  case  of  the 
guardian  of  the  person,  where  the  infant's  welfare  will  be  pro- 
moted by  the  appointment  of  another  guardian."  *      The  surro- 


cation,  and  safety.  Insolvency  is  a 
cause  of  removal.  (Matter  of  Cooper, 
2  Paige,  34.)  In  respect  to  what  con- 
stitutes incompetency,  consult  also 
the  rules  applicable  to  executors  and 
administrators.     {Ante,  §  429  et  seq.) 

1  Matter  of  Moore,  18  Week.  Dig. 
42.  A  guardian  who  has  become  so 
Intemperate  as  to  be  occasionally  in- 
sane should  be  removed,  and  his  wife, 
being  subject  to  his  control,  is  an 
equally  improper  person  to  manage 
the  estate.-  (Kettletas  v.  Gardner,  1 
Paige,  488.) 

2  Where  a  guardian  of  an  infant 
wife  sold  property  to  the  infant's  hus- 
band and  took  back  a  mortgage  from 
the  two,  the  court  canceled  the  secu- 
rity and  removed  the  guardian.  (Mat- 
ter of  Cooper,  2  Paige,  34.)  See  also 
Matter  of  O'Neill,  1  Tuck.  34. 

3  To  justify  a  revocation  of  letters 
of  administration  or  of  general  guard- 
ianship, upon  the  ground  that  the 
same  were  "obtained  by  false  sugges- 
tion of  a  material  fact"  (under  Co. 
Civ.  Proc,  §  2685,  subd.  4;  §  2832, 
subd.  4),  it  must  be  made  to  appear 
that  the  suggestion  was  made  to'  the 
tribunal  by  which  the  letters  were 
granted.  It  is  not  enough  to  show 
false  representations  to  a  party  to 
the  proceeding  for  the  purpose  of  in- 
ducing his  consent  to  the  granting  of 
such  letters.  (Corn  v.  Corn,  4  Dem. 
394;  s.  c.  as  Estate  of  Corn,  3  How. 
Pr.  [N.  S.]  357;  9  Civ.  Proc.  Hep. 
243.)  See  O'Brien  v.  Neubert,  3  Dem. 
156;  Proctor  v.  Wanmaker,  1  Barb. 
Ch.  302.     The  words  "in  his  behalf," 


in  this  section,  refer  to  "  the  ward," 
and  not  to  "any  relative;"  the  in- 
tention of  the  section  being  to  enable 
any  person  to  apply  for  a  revocation 
of  letters  of  guardianship,  as  where  no 
relative  of  the  infant  is  willing  to 
make  the  application.  As  to  whether 
a  suppression  of  facts  is  equivalent 
to  "  a  false  suggestion  of  a  material 
fact,"  under  subdivision  4  of  that  sec- 
tion, qucere.  (Boiling  v.  Coughlin,  5 
Redf.  116.)     See  ante,  §  433. 

*  The  expressed  preference  of  the 
wards  for  a  particular  person  (e.  g., 
a  maternal  aunt),  and  the  likelihood 
that  a  lack  of  harmony  would  ensue 
from  a  contest  between  themselves  and 
the  present  guardian  of  their  persons, 
if  justifying  a  belief  that  the  welfare 
of  the  infants  requires  it,  warrant  a 
substitution  of  guardians.  (Matter 
of  Byrnes,  N.  Y.  Law  J.,  Oct.  25, 
1890.)  Where  a,  stepfather  was  ap- 
pointed guardian  of  the  persons  of  his 
stepchildren,  after  their  mother's 
death,  with  the  consent  of  their  near- 
est relatives  (sisters  of  their  deceased 
father),  and  after  his  appointment  it 
appears  that  he  is  a  zealous  Protes- 
tant; that  the  father  of  the  infants 
was  a  Catholic,  and  one  of  them  ex- 
presses the  desire  to  continue  in  his 
father's  church;  the  letters  will  be 
revoked  and  guardianship  will  be 
granted  to  a  paternal  aunt  of  the  in- 
fants who  adheres  to  the  Catholic 
faith.  (Matter  of  McConnon,  60  Misc. 
22.)  See  Matter  of  Crickard,  52  Misc. 
63;   102  N.  Y.  Supp.  440, 
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gate  will  not  revoke  letters  of  guardianship  unless  one  of  these 
grounds  is  shown,  even  though  it  would  seem  to  be  for  the  best 
interests  of  the  infant  to  do  so.^  Hence,  a  neglect  to  file  an  annual 
inventory,  unless  in  disobedience  of  an  order  requiring  it,  is  not 
ground  for  removing  the  guardian.^ 

§  1046.  Application  for  removal,  how  and  by  whom  made. — "  The 

ward,  or  any  relative  or  other  person  in  his  behalf,  or  the  surety 
of  a  guardian,  may,  at  any  time,  present  to  the  Surrogate's  Court 
a  written  petition,  duly  verified,  setting  forth  the  facts,  and  pray- 
ing for  a  decree,  revoking  letters  of  guardianship,  either  of  the 
person,  or  of  the  property,  or  both;  and  that  the  guardian  com- 
plained of  may  be  cited  to  show  cause  why  such  a  decree  should 
not  be  made."  ''  Upon  the  presentation  of  the  petition,  "  the  sur- 
rogate must  inquire  into  the  matter ;  and,  for  that  purpose,  he 
may  issue  a  subpoena  to  any  person,  requiring  him  to  attend  and 
testify  in  the  premises.  If  the  surrogate  is  satisfied  that  there  is 
probable  cause  to  believe  that  the  allegations  of  the  petition  are 
true,  he  must  issue  a  citation  to  the  guardian  complained  of."  ^ 

§  1047.  Temporary  suspension  of  guardian. —  Upon  issuing  the 
citation,  "  the  surrogate  may,  in  his  discretion,  make  an  order 
suspending  the  guardian,  wholly  or  partly,  from  the  exercise  of 
his  powers  and  authority,  during  the  pendency  of  the  special  pro- 
ceeding. A  certified  copy  of  an  order  so  made  must  accompany 
the  citation,  and  be  served  therewith;  but,  from  the  time  when 
it  is  made,  the  order  is  binding  upon  the  guardian  and  upon  all 
other  persons,  without  service  thereof,  subject  to  the  exceptions 
and  limitations  prescribed  in  "  the  Code,^  with  respect  to  a  de- 
cree revoking  letters.^" 

§  1048.  Proceedings  on  return  of  citation —  Upon  the  return  of 
the  citation,  if  the  material  allegations  of  the  petition  are  estab- 
lished, the  surrogate  is  required  to  make  a  decree  revoking  the 
guardian's  letters  accordingly;  except  that  where  the  basis  of  the 

5  Corn  V.  Corn,  supra.  See  Matter  7  Go.  Civ.  Proc,  §  2832. 
of  Twiehell,  117  App.  Div.  301.  A  8  Co.  Civ.  Proc,  §  2833.  The  ex- 
testamentary  guardian  cannot  be  re-  tent  of  the  inquiry  is  entirely  dis- 
moved  on  the  ground  that  a  member  cretionary  with  him.  (Matter  of 
of  his  family  has  an  evil  influence  Plumb,  21  St.  Rep.  107.) 
upon  the  ward;  for  the  statute  only  Bin  §§  2603,  2604.  See  §  448,  ante. 
prescribes  removal  in  case  of  mis-  lo  Co.  Civ.  Proc,  §  2834.  And  see 
conduct  in  the  execution  of  the  trust  id.,  §  2481,  subd.  4;  ante,  §  52.  A 
rendering  the  guardian  unfit.  (Macl^ay  surrogate  has  no  power  to  suspend  a 
v.  Fullerton,  4  Dem.  153;  s.  c  as  Mat-  general  guardian,  and  direct  him  at 
ter  of  King,  2  How.  Pr.   [N.  S.]  307.)    the  same  time  to  pay  a  gross  sum  to 

6Ledwith    v.    Union    Trust    Co.,    8    the   infant,    to   be   disbursed   by   him. 
Dem.  439.  (Matter  of  Plumb,  52  Hun,  119.) 
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application  for  removal  is  the  guardian's  alleged  refusal  or  neg- 
lect to  obey  a  direction  as  to  his  duty,  or  the  fact  that  letters  have 
been  obtained  by  false  suggestion,  the  surrogate  must  dismiss  the 
proceedings,  under  the  like  circumstances  and  upon  like  terms, 
as  prescribed  in  sections  2686,  2687,  of  the  Code,  where  a  similar 
complaint  is  made  against  an  executor  or  administrator/^  A  mere 
allegation  in  the  petition  of  conclusions  of  fact,  though  it  may 
be  sufficient  to  give  the  surrogate  jurisdiction  to  issue  the  citation, 
is  not  enough  to  justify  judicial  action,  and  the  petition  should 
be  dismissed,  unless  the  guardian  appears  and  answers  without 
objection/" 

§  1049.  Decree  ^revoking  letters. —  The  revocation  of  letters  is 
effected  by  a  decree  of  the  Surrogate's  Court,  to  that  effect.  It 
will  follow,  of  course,  where  a  guardian  is  removed  for  any  of  the 
causes  previously  mentioned  in  this  chapter ;  so,  where  he  fails 
to  renew  his  official  bond,^^  or  where  he  resigns  and  is  discharged. 
Upon  the  entry  of  the  decree  of  revocation,  the  guardian's  powers 
cease ;  and  the  surrogate  may,  thereby,  direct  him  to  account,  and 
pay  and  deliver  over  money  or  property  of  the  estate ;  but  previous 
acts,  in  good  faith,  are  protected.^*  The  surrogate  may,  thereiipon, 
appoint  a  successor,  "  as  if  the  letters  had  not  been  issued,"  and  the 
powers  of  such  successor,  as  to  compelling  accounting,  etc.,  are  pre- 
scribed.''''  The  guardian's  powers  are,  of  course,  revoked  by  his 
death;  and  the  surrogate  has,  thereupon,  the  same  jurisdiction,  on 
the  petition  of  his  successor,  or  of  a  surviving  guardian,  or  of  the 
ward,  etc.,  to  compel  the  decedent's  representative  to  account  for 
and  deliver  over  the  trust  property,  which  is  in  his  possession  or 
under  his  control,  which  he  would  have,  as  against  the  decedent,  if 
his  letters  had  been  expressly  revoked.^*  An  appeal  from  a  decree 
revoking  the  letters  does  not  stay  its  execution,  and  the  same  rule 
applies  where  the  decree  removes  or  suspends  a  guardian." 

11  Co.  Civ.  Proc,  §  2833.  to   whether   the  ward  resided,  at  the 

12  Matter  of  Plumb,  21  St.  Rep.  107.    time,  in  the  surrogate's  county. 

In  that  case,  no  objection  being  made  16  Co.  Civ.  Proc,  §  2606.     See  ante, 

to    the    form   of   the   petition, —  Held,  §§   923a,   1044.      Upon  the  coming  of 

that    the    objection    was    waived,    and  age  of  a  ward  whose  general  guardian 

an  order  of   reference  was  affirmed.  has   died,   his  executor   should   be  di- 

13  Co.  Civ.  Proc,  §§  2599,  2601;  rected  by  the  surrogate,  in  the  exer- 
§  462,  ante.  cise  of  the  authority  conferred  by  Co. 

14  Co.  Civ.  Proc,  §  2603 ;  Phillips  Civ.  Proc,  §  2606,  to  pay  the  fund  into 
V.  Liebmann,  10  App.  Div.  128;  41  court,  as  permitted  under  section  2603, 
N.  Y.  Supp.  1020.  and  not  to  pay  it   over  to  the  ward 

15  Co.  Civ.  Proc,   §   2605.     In  Peo-  without  providing  for  the  payment  of 
pie   V.   Wamsley    (15    Abb.    Pr.   323),  claims.      (Matter    of    Hicks,    54    App. 
it  was  held,  that  the  surrogate  might  Div.  582;  66  N.  Y.  Supp.   1028.) 
appoint  the   successor  without  regard  17  Co.  Civ.  Proc,  §  2583. 
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TITLE  SECOND. 

FOEEIGN  GUAEDIAlirS  AND  ANCILLARY  LETTEES. 

§  1050.  Foreign  guardianship The  appointment  of  a  guardian 

for  the  person  or  the  property  of  an  infant  is  an  act  of  jurisdic- 
tion dependent  upon  the  situation  of  the  person  or  the  property" 
within  the  territory  of  the  State,  not  upon  the  fact  of  citizenship.-'* 
In  the  absence  of  any  statutory  sanction  to  foreign  guardianships, 
money  due  to  an  infant  cannot  be  legally  collected  by  a  guardian, 
judicially  appointed  in  another  State  from  that  where  the  col- 
lection or  payment  is  to  be  made."*^^  Thus,  a  guardian  appointed 
out  of  the  State  is  not  entitled  to  receive,  from  executor  or  ad- 
ministrators here,  the  portion  of  the  infant,^"  or  to  be  recognized 
by  the  courts  of  this  State.^^ 

§  1051.  Petition  for  ancillary  letters,  where  infant  resides  in  the 
United  States — ^  The  Code,^^  however,  provides  that  "  where  an  in- 
fant, who  resides  without  the  State  and  within  the  United  States, 
is  entitled  to  property  within  the  State,  or  to  maintain  an  action 
in  any  court  thereof,  a  general  guardian  of  his  property,  who 
has  been  appointed  by  a  court  of  competent  jurisdiction,  within 
the  State  or  Territory  where  the  ward  resides,^^  and  has  there 
given  security,  in  at  least  twice  the  value  of  the  personal  prop- 
erty, and  of  the  rents  and  profits  of  the  real  property,  of  the  ward, 

18  McLoskey  v.  Reid,  4  Bradf.  334.    eign    guardian, —  a    guardian    having 
See  Matter  of  Hosford,  2  Eedf.  168.        been  appointed  foi'  the  infant  legatee 

19  McLoskey   v.    Reid,   supra.      And   in  this  State. 

see  Trimble  v.  Dzieduzyiki,  57  How.  21  West  v.  Gunther,  3  Dem.  386.  In 
Pr.  208.  Matter  of  Hanueman  (Ts.  Y.  Law  J., 
20Morrell  v.  Dickey,  1  Johns.  Ch.  April  11,  1890),  the  attorney  in  fact 
153;  WiUiams  v.  Storrs,  6  id.  353;  of  a  foreign  general  guardian  applied 
McLoskey  v.  Reid,  supra.  Where  the  to  the  surrogate  for  an  order  direct- 
English  Court  of  Chancery,  when  re-  ing  the  city  chamberlain  to  pay  to 
fusing  to  award  the  custody  of  the  him  money,  deposited  to  the  credit  of 
minor  to  the  American  guardian,  de-  the  infants  pursuant  to  a  decree  of 
creed  that  the  guardian  should  trans-  the  surrogate.  Held,  the  payment 
mit  the  income  of  the  minor's  prop-  would  not  be  ordered  until  original  or 
erty  to  England,  to  be  disposed  of  ancillary  letters  were  obtained  here, 
under  the  direction  of  that  court,  the  22  Co.  Civ.  Proc.,  §  2838. 
surrogate  refused  permission  to  the  28  Where  a  nonresident  father,  hav- 
guardian  to  transmit  the  funds  ing  taken  out  letters  of  guardianship 
abroad.  (Matter  of  Dawson,  3  Bradf.  in  another  State,  of  an  infant  residing 
130.)  And,  in  Matter  of  Biolley  (1  in  this  State,  petitioned  for  ancillary 
Tuck.  422),  the  surrogate  declined  to  letters  of  guardianship  here,  the  ap- 
order  payment  of  a,  legacy  to  a  for-  plication  was  denied  on  the  ground 
eign  guardian,  though  the  will  pro-  that  the  original  letters  were  not 
vided  that'  money  or  property  which  granted  within  the  State  where  the 
might,  under  it,  become  vested  in  a  ward  resided.  (Griffin  v.  Sarsfield,  2. 
minor,  might  be  delivered  to  any  for-  Dem.  4.) 
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may  present,  to  the  Surrogate's  Court  having  jurisdiction,  a  writ- 
ten petition,  duly  verified,-*  setting  forth  the  facts,  and  praying 
for  ancillary  letters  of  guardianship  accordingly.  The  petition 
must  be  accompanied  with  exemplified  copies  of  the  records  and 
other  papers,  showing  that  he  has  been  so  appointed,  and  has  given 
the  security  required  "  as  above ;  which  must  be  authenticated  in 
the  mode  prescribed  by  law,^*  for  the  authentication  of  records  and 
papers,  upon  an  application  for  ancillary  letters  testamentary,  or 
ancillary  letters  of  administration. 

§  1052.  Same ;  where  infant  resides  in  foreign  country Where 

an  infant  resides  within  a  foreign  country,  and  is  entitled  to  per- 
sonal property  within  this  State,  or  to  maintain  an  action  or  a 
special  proceeding  here  respecting  such  property,  a  general  guard- 
ian of  his  property,  authorized  to  act  as  such  within  the  foreign 
country  where  the  ward  resides,  may  apply  to  the  Surrogate's 
Court  of  the  county  where  such  personal  property  or  any  part 
thereof  is  situated,  for  ancillary  letters  of  guardianship  on  the 
personal  estate  of  the  infant.  The  person  so  authorized  must 
present  a  verified  petition,  setting  forth  the  facts,  and  accompany 
it  with  the  exemplified  copies  of  the  records  and  other  papers 
showing  his  appointment  f^  or,  where  he  has  not  been  appointed 
by  any  court,  with  other  proof  of  his  authority  to  act  as  such 
guardian,  in  the  foreign  country,  and  also  with  proof  that,  pur- 
suant to  the  laws  of  that  country,  he  is  entitled  to  the  possession 
of  the  ward's  personal  estate. 

§  1053.  Decree  granting  letters — Where  the  surrogate  is  satis- 
fied, upon  the  papers  presented,  that  the  case  is  within  the  stat- 
ute, "  and  that  it  will  be  for  the  ward's  interest  that  ancillary 
letters  of  guardianship  should  be  issued  to  the  petitioner,  he  may 
make  a  decree  admitting  the  exemplified  copies  of  the  foreign 

24  A  petition  verified  by  an  attorney  whom  such  foreign  guardian  was  ap- 
of  the  foreign  guardian,  where  there  pointed,  or  the  officer  having  the 
is  no  proof  of  the  power  of  the  at-  custody  of  the  seal  or  of  the  record 
torney  to  act,  other  than  his  own  dec-  thereof,  and  the  signature  of  a  judge 
laration,  is  not  sufficient.  (Matter  of  of  such  court,  or  the  signature  of 
Whittemore,  1  Connoly,  155;  9  N.  Y.  such  officer  and  of  the  clerk  of  such 
Supp.  296.)  court    or    officer,    if    any;    and    must 

25  Decedent's  Estate  Law  (Cons.  L.  be  further  authenticated  by  the  cer- 
1909,  c.  18,  §  45;  formerly  Co.  Civ.  tificate,  under  the  principal  seal  of 
Proc,  §  2704).  the  department  of  foreign   affairs,   or 

26  Co.  Civ.  Proc,  §  2838.  "  Exempli-  the  department  of  justice  of  such 
fied  copies  of  the  records,  *  *  ♦  country,  attested  by  the  signature  or 
must  be  authenticated  by  the  seal  of  seal  of  a  United  States  consul."  (lb.) 
the  court,  or  officer,  by  which  or  by 
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letters  to  be  recorded,  and  granting  ancillary  letters  accordingly. 
Such  a  decree  may  be  made  without  a  citation;  or  the  surrogate 
may  cite  such  persons  as  he  thinks  proper,  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted.  But  before  the  an- 
cillary letters  are  issued,  the  surrogate  must  inquire  whether  any 
debts  are  due  from  the  ward's  estate  to  residents  of  the  State;  and, 
if  so,  he  must  require  payment  thereof."  ^^ 

§  1054.  Security   by   ancillary   guardian Where  the   foreign 

guardian  appointed  within  the  United  States  has  given,  in  the 
foreign  jurisdiction,  "  security^^  in  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  prop- 
erty of  the  ward,"  ancillary  letters  are  issued  to  him  here  without 
security  and  without  oath  of  office.  But  in  the  case  of  a  guardian 
appointed  in  a  foreign  country,  giving  of  security  is  not  a  condi- 
tion precedent  to  a  grant  of  ancillary  letters.^® 

§  1055.  Powers  of  ancillary  guardian  of  property. — Ancillary 
letters  authorize  the  person  to  whom  they  are  issued  to  demand 
and  receive  the  personal  property,  and  the  rents  and  profits  of  the 
real  property,  of  the  ward;  to  dispose  of  them  in  like  manner  as 
a  domestic  guardian  of  the  property ;  "  to  remove  them  from  the 
State;  and  to  maintain  or  defend  any  action  or  special  proceed- 
ing in  the  ward's  behalf."  If  the  letters  are  issued  on  the  petition 
of  a  guardian  appointed  in  a  foreign  country,  they  authorize  the 
person  appointed,  "  to  demand  and  receive  the  personal  estate  of 
the  ward,  and  to  dispose  of  it  in  like  manner  as  a  guardian  of 
property  appointed  [as  above],  and  to  maintain  or  defend  any 
action,"  etc.  But  in  neither  case  do  such  letters  authorize  him 
"  to  receive,  from  a  resident  guardian,  executor,  or  administrator, 
or  from  a  testamentary  trustee,  subject  to  the  jurisdiction  of  a 
Surrogate's  Court,  money  or  other  property  belonging  to  the  ward, 
in  a  case  where  letters  have  been  issued  to  a  guardian  of  the  in- 
fant's property,  from  a  Surrogate's  Court  of  a  county  within  the 
State,  upon  an  allegation  that  the  infant  was  a  resident  of  that 
county;  except  by  the  special  direction,  made  upon  good  cause 
shown,  of  the  Surrogate's  Court  from  which  the  principal  letters 

27  Co.  Civ.  Proc,  §  2839.  ance   of  his  trust.     Held,  insufficient. 

28  In  Matter  of  Fitch  (3  Eedf.  457),  See  Matter  of  Cordova,  4  Redf.  66. 
the  foreign  guardian  had  entered  into  29  Co.  Civ.  Proc,  §  2840.     See  Mat- 
a   mere    covenant,   vrith   sureties,   not  ter  of  Hunt,  24  Civ.  Pl-oc.  Eep.  239; 
under  seal,  for  the  faithful  perform-  68  St.  Rep.  828. 
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were  issued;  or  unless  the  principal  letters  have  been  duly  re- 
voked." '» 

§  1056.  Foreign  guardianship  of  the  person. —  The  extent  to 
vsrhich  the  court  will  recognize  the  authority  of  a  judicially  ap- 
pointed foreign  guardian  over  the  person  of  the  v?ard,  vrhen 
brought  within  our  jurisdiction,  is  a  matter  within  the  discretion 
of  the  court,  to  be  exercised  in  view  of  the  circumstances  of  the 
case,  and  with  due  regard  both  to  the  doctrines  of  comity  and  the 
interests  of  the  infant  on  our  soil.^^ 

§  1057.  Revocation  of  ancillary  letters — Although  the  Code 
does  not  expressly  authorize  the  revocation  of  ancillary  letters,  yet 
such  power  exists,  and  will  be  exercised  when  facts  are  subse- 
quently presented  showing  that  the  ward's  interests  will  be  put  in 
jeopardy  by  permitting  their  continuance,  and  this,  although  the 
principal  lettets  have  not  been  revoked.  In  determining  the  pro- 
priety of  investments  by  a  foreign  guardian,  for  the  purpose  of  an 
application  for  such  revocation,  the  laws  of  this  State,  and  the 
rules  established  by  our  courts,  affecting  the  control  and  manage- 
ment of  trust  funds,  must  govern,  and  not  those  of  the  State  of 
the  guardian's  residence.^^ 

TITLE   THIED. 

GtTAEDIANS    BY    WILL    OE   DEED. 

§  1058.  Appointment  by,  and  for,  whom —  The  power  of  a  par- 
ent to  appoint,  by  deed  or  will,  a  guardian  of  his  infant  children 
does  not  exist  in  the  absence  of  a  statute  conferring  it;  and  the 
Legislature  may  define,  linlit,  and  regulate  the  authority  of  guard- 
ians, and  may  prescribe  the  conditions  under  which  it  shall  be 
exercised.     The  statutes  of  this  State,  in  reference  to  testamen- 

30  Co.  Civ.  Proc,  §  2840.     This  sec-  latter's   property  from  the  State,   ex- 

tion    applies    to   letters   issued  before  cept    upon    the    application    of    such 

September  1,   1880,  "by  a  Surrogate's  foreign  guardian  himself,   and  unless 

Court  of  the  State,  to  a  guardian  ap-  it    appears    that    the   removal    of    the 

pointed  by  a  court  of   another  State,  ward's  property  out  of  this  State  will 

or   a.  Territory  of  the  United  States,  not   conflict  with    the    ward's   owner- 

upon  a  presentation  of  an  exemplified  ship. 

transcript    of    the    record    of   his    ap-  31  Compare  Nugent  v.  Vetzera,  L.  E., 

pointment."     (Co.  Civ.  Proc,  §  2841.)  2  Eq.  704;  McLoskey  v.  Keid,  4  Bradf. 

It  was   said   in   the   Matter   of   Fitch  334;  Matter  of  Biolley,   1  Tuck.  422; 

(3  Redf.  '457),  that  letters  of  guard-  Townsend   v.    Kendall,   4   Minn.    412; 

ianship  will   not   be   issued   to   a  for-  Johnstone  v.   Beattie,   10   Clark  &  F. 

eign  guardian  of  a  nonresident  infant,  114. 

with    a   view   to    the   removal    of   the  32  Johnson  v.   Johnson,   4   Dem.    93. 
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tary  guardians,  relate  exclusively  to  domiciliary  guardianship  un- 
der wills  or  deeds  of  residents  of  this  jurisdiction.^^  The  statu- 
tory provision  authorizing  the  father  of  a  minor  unmarried  child 
to  appoint,  by  deed  or  last  will,  a  guardian  for  its  custody  and 
tuition  during  minority  or  for  any  less  time,  and  authorizing  the 
mother  to  make  such  appointment,  in  like  manner,  in  case  of  the 
failure  of  the  father  to  do  so,  and  of  his  death,^*  was  radically 
changed  by  the  Legislature  of  1893,  by  which^^  a  married  woman 
was  constituted  and  declared  to  be  the  joint  guardian  of  her  chil- 
dren with  her  husband,  with  equal  powers,  rights,  and  duties  in 
regard  to  them.  "  Upon  the  death  of  either  father  or  mother, 
the  surviving  parent,  whether  of  full  age  or  a  minor,  of  a  child 
likely  to  be  born,  or  of  any  living  child  under  the  age  of  twenty- 
one  years  and  unmarried,  may  by  deed  or  last  will,  duly  ex- 
ecuted, dispose  of  the  custody  and  tuition  of  such  child  during 
its  minority,  or  for  any  less  time,  to  any  person  or  persons.  Even 
prior  to  the  act  of  1893,  a  married  woman  could  not  appoint  a 
guardian  of  her  child,  the  issue  of  her  marriage  with  her  living 
husband;^®  and  the  fact  that  the  marriage  had  been  dissolved  by 
a  decree  of  divorce  made  no  difference.^'^  The  right  of  appoint- 
ment is  joint;  neither  parent  has  the  exclusive  right  while  the 
other  is  living,^*  even  with  the  consent  of  the  latter.*®    But  either 

SSWuesthofF  V.  Gennania  Life  Ins.       3eBeardaiey  v.  Hotchkiss,  96  N.  Y. 

Co.,  107  N.  Y.  .580.  "  201. 

34  2  R.  S.  150,  §  1,  as  amended  L.  37  Griffin  v.  Sarsfield,  2  Dem.  ■  4 ; 
1871,  c.  32;  L.  1888,  c.  454.  The  sec-  Matter  of  Waring,  46  Misc.  222;  94 
tion  of  the  act  {h.  1862,  c.  172,  §  6)  N.  Y.  Supp.  82. 

which   declared   that   no  man    should  38  Matter  of  Howard,  5  Misc.  293; 

create  a  testamentary  guardian  for  his  Matter  of  Zwickert,  id.  272 ;  26  N.  Y. 

child    unless     the    mother,    if    living,  Supp.    773;     Matter    of    Waring,    46 

should  signify  her  consent  thereto  in  Misc.  222 ;  94  N.  Y.  Supp.  82 ;  Matter 

writing,  was  repealed  by  L.  1871,  c.  32.  of  Alexandre,  25   Civ.  Proc.  Rep.  42; 

It  was  intended  to  dispense  with  the  35  N.  Y.  Supp.  658 ;  Matter  of  Schmidt, 

consent  of  the  mother,  and  to  reinstate  77    Hun,   201 ;    28    N.   Y.    Supp.    350. 

the  father  in  his  unqualified  right  to  While  a  testamentary  appointment  of 

appoint,   as   it  existed  under   the  Re-  a  guardian  for  testator's  minor  chil- 

vised   Statutes.      (Thomson   v.   Thom-  dren,  to  whom  he  bequeathed  his  es- 

son,  55  How.   Pr.   494;    Fitzgerald  v.  tate,   is  void  because   it  excludes   the 

Fitzgerald,  24  Hun,  370.)      For  cases  mother,  who  survived  him,  a  direction 

under  the  former  statute,  see  Ruppert's  that  "  all  funds  and  securities  belong- 

Estate,  1  Tuck.  480;  People  v.  Boice,  ing  to  each  of  my  children   shall  be 

39  Barb.  307;  People  v.  Wamsley,  15  received,  held  and  paid  out  by  them 

Abb.    Pr.   323.      For   the   common-law  jointly  as  such  guardians"  is  effective, 

rule,     see     Fullerton    v.     Jackson,     5  The  testator  could  not  say  who  should 

Johns.    Ch.    278;    Hoyt   v.    Hilton,    2  have   the  custody  and  control   of  the 

Edw.  202.  property    of  his   infant   cHildren   gen- 

35  L.  1893,  c.  175.  In  1896,  this  act  erally,  but  he  had  entire  power  to  say 
was  repealed  and  its  provisions  car-  who  should  have  the  custody  and  con- 
ried  into  the  Domestic  Relations  Law  trol  during  their  respective  minorities 
(L.  1896,  c.  272,  §  51)  ;  now  Cons,  of  that  part  of  his  property  that  he 
L.  1909,  c.  19,  §  81.  chose   to   give   to    them.      (Matter   of 
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parent  may,  by  will,  appoint  the  other  as  guardian  of  the  person 
and  property  of  their  infant  children.^"  The  "  child  "  may,  it 
seems,  include  an  adopted  child,*^  but  a  testator  cannot  appoint  a 
guardian  of  another  person's  child,  e.  g.,  his  grandchild,  as  such.*^ 

§  1059.  Powers  and  duty  of  guardian — Where  there  are  no 
words  indicating  the  duration  of  the  guardianship,  it  is  to  be  in- 
ferred it  was  intended  to  create  a  guardianship  for  the  whole 
period  of  the  child's  minority.*^  The  power  of  appointment  is  not 
confined  to  the  guardianship  of  either  the  person  or  of  the  prop- 
erty of  the  child,  if  it  have  any  property.  The  appointee  is 
vested  with  the  powers  and  is  subject  to  the  duties  of  guardian 
of  such  child,  with  respect  of  its  custody,  support,  maintenance, 
and  education,  out  of  the  estate,**  and  of  the  custody  and  manage- 
ment of  the  personal  estate,  and  profits  of  the  real  estate ;  and  is 
valid  and  effectual  against  every  other  person  claiming  the  cus- 
tody or  tuition  of  such  minor,  as  guardian  in  socage  or  other- 
wise;*^ and  is  not  defeated  by  a  subsequent  appointment  by  the 
surrogate.**  He  may  take  the  custody  and  charge  of  the  tuition 
of  such  minor,  and  may  maintain  all  proper  actions  for  the  wrong- 
ful taking  or  detention  of  the  minor,  and  shall  recover  damages 
in  such  actions  for  the  benefit  of  his  ward.    He  shall  also  take  the 


Kellogg,   187  N.   Y.   355.)      The  ques-  43  Matter  of  Reynolds,   11  Hun,  41. 

tion  of  the  validity  of  a,  clause  in  the  As  to  what  language  in  a  will  amount* 

wiU   of  a  married  woman   appointing  to  an  appointment  of  a  guardian,  see 

a  guardian  for  her  infant  son,  other  Corrigan   v.   Kiernan,    1    Bradf .    208 ; 

than   the   father,   does   not   affect   the  Hagerty  v.  Hagerty,  9  Hun,  175. 

proceeding  for  the  probate  of  the  will,  **  Clark    v.    Montgomery,    23    Barb, 

but  said  clause  is  void  during  the  life  464.     A  testamentary  guardian  acting 

of  the  father.     (Matter  of  Walker,  54  in  good  faith  may  change  the  domicile 

Misc.  177;   105  N.  Y.  Supp.  890.)  of  the  infant  for  its  benefit.     (Matter 

39  Matter  of  Schmidt,  supra.  of  Kiernan,  38  Misc.   394;    77   N.   Y. 

40  Cons.  L.  1909,  c.  19,  §  81.  Supp.  924.) 

41  See  §  815,  ante.  46  Cons.    L.    1909,    c.    19,    §    82    (L. 

42  Matter  of  Liehtenstadter,  5  Dem.  1896,  c.  272,  §  52,  re-enacting  2  R.  S. 
214.  Xevertheless,  a  provision  in  a  150,  §§  2,  3).  The  persons  who  are 
will  attempting  to  appoint  a  guardian  to  be  deemed  "  guardians  in  socage  " 
of  grandchildren  may  be  effectual  as  are  specified  in  1  R.  S.  718,  §§  5,  7. 
creating  the  person  a  trustee  of  the  See  Furman  v.  Van  Sise,  56  N.  Y. 
legacy   bequeathed   to    them,    and   the  435. 

surrogate  may  direct  payment  thereof  46  People  ex  rel.  Brooklyn  Industrial 

to  him.     (lb.)     See  McLoskey  V.  Reid,  School  v.  Kearney,  31   Barb.   430;    19 

4  Bradf.  334;   Rieck  v.  Fish,   1  Dem.  How.  Pr.  493;  21  id.  74.    The  appoint- 

79;  Matter  of  Moody,  2  id.  624;  Toler  ment     of     a     testamentary     guardian 

V.  Landon,  3  id.  337.    As  to  the  effect  operates   to  prevent  the   appointment 

of   an   indorsement  upon  a  certificate  of  a  guardian  by  the  surrogate,  upon 

of  benefit  insurance,  directing  payment  the  petition  of  the  infant,  after  he  has 

to    a    person    as    guardian,    see    Arm-  reached    the    age    of    fourteen    years, 

strong  V.   Warren,   83   Hun,   217;    31  (Matter  of  Reynolds,  11  Hun,  41,) 
N.  Y.  Supp.  665. 
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custody  and  management  of  the  personal  estate  of  such  minor  and 
the  profits  of  his  real  estate,  during  the  time  for  which  such 
disposition  shall  have  been  made,  and  may  bring  such  actions  in 
relation  thereto  as  a  guardian  in  socage  might  by  law.*^  Where 
two  persons  are  named  in  a  will  as  "  joint  guardians  "  of  the  per- 
son and  estate  of  the  minor,  and  one  of  them  refuses  to  act,  all 
the  rights  and  powers  created  by  the  appointment  become  vested 
in  the  other  guardian.^® 

§  1060.  Prerequisites  to  authority  to  act The  Code**  forbids  a 

person  to  exercise,  within  the  State,  any  power  or  authority,  as 
guardian  of  the  person  or  property  of  an  infant,  by  virtue  of  an 
appointment  contained  in  the  will  of  the  infant's  father  or  mother, 
being  a  resident  of  the  State,  and  dying  after  September  1,  1880, 
"  unless  the  will  has  been  duly  admitted  to  probate,^''  and  recorded 
in  the  proper  Surrogate's  Court,  and  letters  of  guardianship  have 
been  issued  to  him  thereupon;  or  by  virtue  of  an  appointment 
contained  in  a  deed  of  the  infant's  father  or  mother,  being  a  resi- 
dent of  the  State,  executed  after  "  the  same  date,  "  unless  the 
deed  has  been  acknowledged  or  proved,  and  certified,  so  as  to 
entitle  it  to  be  recorded,  and  has  been  recorded  in  the  office  for 
recording  deeds  in  the  county,  in  which  the  person  making  the 
appointment  resided,  at  the  time  of  the  execution  thereof.  Where  , 
a  deed  containing  such  an  appointment  is  not  recorded,  within 
three  months  after  the  death  of  the  grantor,  the  person  appointed 
is  presumed  to  have  renounced  the  appointment ;  and  if  a  guardian 
is  afterward  duly  appointed  by  a  Surrogate's  Court,  the  presump- 
tion is  conclusive." 

§  1061.  Oath  of  testamentary  guardian;  letters;  renunciation ■ 

Where  a  will,  containing  the  appointment  of  a  guardian,  is  ad- 
mitted to  probate,  the  person  appointed  must,  within  thirty  days 
thereafter,  take  the  oath  of  office  f^  "  otherwise  he  is  deemed  to 

47  Cons.  L.  1909,  c.  19,  §  82  (L.  authenticated  will,  admitted  to  pro- 
1806,  c.  272,  §  52).  bate  in  another  State  will  not  entitle 

48  Matter  of   Reynolds,   supra.  the   appointee   therein   named,   to  let- 

49  Co.  Civ.  Proc,  §  2851.  This  sec-  ters  of  guardianship.  The  foreign  will 
tion  is  not  applicable  to  an  appoint-  must  first  be  admitted  to  probate  here 
ment  made  before  September  1,  1880.  in    the    manner    pointed    out    by    the 

(Matter  of  Schroeder,  65  How.  Pr.  Code.  (Matter  of  Mehler,  N.  Y.  Law 
194.)  See  also  Cons.  L.  1909,  <s.  19,  J.,  June  23,  1892.)  Letters  of  guard- 
§81  (L.  1896,  c.  272,  §  51).  ianship  should  not  issue  to  a  non- 
50  It  was  said,  in  2  Kent's  Comm.  resident  alien,  though  appointed  by 
225,  that  a  will  merely  appointing  a  will.  (Matter  of  Taylor,  3  Redf.  259; 
testamentary  guardian  need  not  be  Matter  of  Zeller,  25  Misc.  137.) 
proved.  There  was  then  no  statutory  Bi  As  prescribed  in  Co.  Civ.  Proc., 
provision  on  this  point.  The  mere  §  2594.  See  ante,  §  300. 
filing,  with  the  surrogate,  of  a   duly 
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have  renounced  the  appointment.  But  the  surrogate  may  extend 
the  time  so  as  to  qualify,  upon  good  cause  shown,  for  not  more 
than  three  months.''^  And  any  person  interested  in  the  estate 
may,  before  letters  of  guardianship  are  issued,  file  an  affidavit 
setting  forth,  with  respect  to  the  guardian  so  appointed,  any  fact 
which  is  made  by  law  an  objection  to  the  issuing  of  letters  testa- 
mentary to  an  executor."  ^^  A  person  appointed  guardian  by 
will  may,  at  any  time  before  he  qualifies,  renounce  the  appoint- 
ment by  a  written  instrument,  under  his  hand,  filed  in  the  surro- 
gate's office.^* 

§  1062.  Requiring  security  from  testamentary  guardian In  the 

case  of  a  guardian  appointed  by  will  or  by  deed,  "  the  infant,  or 
any  relative  or  other  person  in  his  behalf,  may  present,  to  the 
Surrogate's  Court  in  which  the  will  was  admitted  to  probate;  or 
to  the  Surrogate's  Court  of  the  county  in  which  the  deed  was 
recorded ;"  a  petition,  setting  forth  any  fact,  "  respecting  the 
guardian,  the  existence  of  which,  if  it  was  interposed  as  an  ob- 
jection to  granting  letters  testamentary  to  a  person  named  as 
executor  in  a  will,  would  make  it  necessary  for  such  a  person  to 
give  a  bond,  in  order  to  entitle  himself  to  letters;  and  praying 
for  a  decree,  requiring  the  guardian  to  give  security  for  the  per- 
formance of  his  trust."  Upon  the  presentation  of  such  a  petition, 
and  proof  of  the  facts  therein  alleged,  to  the  satisfaction  of  the 
surrogate,  he  must  issue  a  citation  accordingly.  "  Upon  the  re- 
turn of  the  citation,  a  decree  requiring  the  guardian  to  give  secu- 
rity may  be  made,  in  the  discretion  of  the  surrogate,  in  a  case 
where  a  person  so  named  as  executor  can  entitle  himself  to  let- 
ters testamentary  only  by  giving  a  bond ;  but  not  otherwise."  ®^ 


52  That    is,   three  months   from   the       55  Co.  Civ.  Proc,  §  2853.     An  order 

probate  of  the  will.     (Matter  of  Con-  of  the  surrogate  denying  the  applica- 

stantine,    22    St.    Rep.    883.)      Where  tion  for  the  appointment  of  the  guard- 

the  appointment  is  to  take  eflfect  upon  ians  designated  in  a  will,  on  the  ob- 

the   happening  of   a  contingency,   un-  jeotion  taken  that  they  were  nonresi- 

less   he   qualifies  within   the   required  dents    of    the    State,    and    that    their 

time,  after  the  happening  of  the  con-  pecuniary     circumstances     were     such 

tingency,    he   is    deemed   to   have    re-  that  they  could  not  furnish  adequate 

nounced.      (lb.)  security, —  Held,    not    authorized;     if 

5S  Co.   Civ.   Proc,   §   2852.     Sections  the  bond  offered  was  not  large  enough 

2636   to    2638    of   the   Code,   both   in-  he   should   prescribe   the   amount   and 

elusive,  apply  to  such  an  affidavit  and  kind  of  bond  to   be  given,   and  upon 

to  the  proceedings  thereupon.     (lb.)  their  giving  it,  he  is  bound  to  issue 

54  Co.  Civ.  Proc,  §  2852.     This  pro-  letters   of    guardianship,   pursuant   to 

vision  is  inapplicable  to  the  case  of  a  Co.   Civ.   Proc,    §    2852.      (Matter    of 

will  proved  before  September  1,  1880.  Welsh,   50   App.   Div.    189;    63   N.   Y. 

(Geoghegaa  v.  Foley,  5  Redf.  501.)  Supp.  737.) 
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§  1063.  Requiring  inventory  and  account  to  be  filed. —  Upon  the 
petition  of  the  ward,  or  of  any  relative  or  other  person  in  his 
behalf,  the  Surrogate's  Court  having  jurisdiction  to  require  secu- 
rity, as  above  mentioned,  "  may,  at  any  time,  in  the  discretion 
of  the  surrogate,  make  an  order,  requiring  a  guardian,  appointed 
by  will  or  by  deed,  to  render  and  file  an  inventory  and  account, 
in  the  same  form,  and  verified  in  the  same  manner,  as  the  inven- 
tory and  account  required  to  be  filed  annually  by  a  guardian  ap- 
pointed by  a  Surrogate's  Court."  ^®  The  order  may  also  require 
such  an  inventory  and  account  to  be  filed,  in  the  month  of  January 
of  each  year  thereafter.®^ 

§  1064.  Judicial  settlement  of  account The  Surrogate's  Court 

may  also  compel  a  judicial  settlement  of  the  account  of  the  guard- 
ian, in  any  case  where  it  may  compel  a  judicial  settlement  of  the 
account  of  the  general  guardian ;  and  the  proceedings  to  procure 
such  a  settlement  are  the  same  as  if  the  guardian  had  been  ap- 
pointed by  the  court.  By  the  amendment  of  1891,  the  guardian 
was  authorized  to  petition  voluntarily  for  a  judicial  settlement  of 
his  account,  and  a  discharge  from  his  duties  and  liabilities,  in  any 
case  where  he  may  be  compelled  to  accoimt,  as  above.^^ 

§  1065.  Effect  of  decree.— A  decree,  made  upon  the  judicial  set- 
tlement of  the  account  of  a  guardian  appointed  by  will  or  by  deed, 
or  the  judgment  rendered  upon  appeal  from  such  decree,  has  the 
same  force  as  a  judgment  of  the  Supreme  Court  to  the  same 
effect.^« 

§  1066.  Compensation — ^A  guardian  appointed  by  will  or  deed 
is  declared  to  be  entitled  to  the  same  compensation  as  a  general 
guardian  appointed  by  the  court.^" 


B6  Co.  Civ.  Proo.,  §  2855.  general    guardian.       (lb.)      See    ante, 

B7Co.  Civ.  Proc,   §  2855.     Sections  §   1029. 
2842   to   2845   of   the   Code,   both   in-        58  Co.  Civ.  Proc,  §  2856.     Sections 

elusive,    apply   to    such   an   inventory  2733   to  2737,   inclusive,   and   sections 

and  account,  and  to  the  filing  thereof,  2741    and    2744,   are   made   applicable 

as  if  the  guardian  had  been  appointed  to  this  proceeding.     See  §§  833,  1035, 

by  the   Surrogate's   Court.     See  ante,  ante. 

§  1030.  So,  also,  section  2846  of  the  59  Co.  Civ.  Proc,  §  2857. 
Code  (direction  as  to  infant's  main-  60  Co.  Civ.  Proc,  §  2856.  A  sum 
tenance),  applies  to  a  guardian  ap-  of  money  given  by  the  will  for  services 
pointed  by  will  or  deed  with  the  same  to  be  rendered  by  the  guardian,  is  not 
eflfeet  as  if  such  guardian  had  been  a  legacy,  and  if 'the  person  designated 
mentioned  in  said  section,  and  the  does  not  act  as  guardian  he  is  not  en- 
proceedings  therein  prescribed  may  be  titled  to  receive  it.  (Matter  of  Brigg, 
had  in  the  case  of  any  such  guardian  39  App.  Div.  485 ;  57  N.  Y.  Supp.  390 ;' 
in  the  same  manner  as  if  he  were  a  aflf'd,  165  N.  Y.  673.)     See  §  I,  ante. 
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§  1067.  Eemoval  of  testamentary  guardian.—^  The  Surrogate's 
Court  may,  upon  the  petition  of  the  ward,  or  of  any  relative  or 
other  person  in  his  behalf,  remove  a  guardian,  by  will  or  deed,  in 
any  case  where  a  testamentary  trustee  may  be  removed  ;^-'-  and 
the  proceedings  are  the  same  as  for  the  removal  of  a  testamentary 
trustee.  Where  a  citation  is  issued,  upon  a  petition  for  the  re- 
moval of  such  a  guardian,  he  may  be  suspended  from  the  exer- 
cise of  his  powers  and  authority,  as  if  he  had  been  appointed  by 
the  Surrogate's  Court.®^  An  order  of  removal  will  be  revoked, 
at  any  time,  on  its  appearing  that  the  cause  justifying  the  removal 
no  longer  exists,  the  guardian  being  otherwise  a  suitable  person.^^ 

§  1068.  designation  and  appointment  of  successor The  guard- 
ian may  be  allowed  to  resign,  by  the  Surrogate's  Court  having 
jurisdiction  to  require  security  from  him.  The  proceedings  for 
that  purpose  and  the  effect  of  the  decree  thereon  are  the  same 
as  where  a  general  guardian's  letters  are  revoked.  If  the  resign- 
ing or  removed  guardian  was  sole  guardian,  a  successor  may  be 
appointed  by  the  court,  unless  such  appointment  would  contra- 
vene the  express  terms  of  the  will  or  deed.^* 

61  He  can  be  removed  only  upon  the  mentary  capacity,  will  not  preclude 
grounds  wliich  -would  justify  the  re-  the  court  from  passing  upon  the  ques- 
moval  of  a  testamentary  trustee,  tion  of  the  testator's  mental  condi- 
( Matter  of  King,  8  Civ.  Proe.  Rep.  tion,  on  a  subsequent  application  to 
159,  n.;  2  How.  Pr.  [N.  S.]  307;  aflf'd,  remove  the  guardian.  (lb.)  The  Su- 
4  St.  Rep.  570;  42  Hun,  607.)  See  preme  Court  has  authority  to  remove 
§  449,  ante.  Misconduct  of  the  guard-  a  testamentary  guardian  (Matter  of 
ian'a  son  toward  the  ward,  not  con-  Watson,  10  Abb.  N.  C.  215;  Matter  of 
nived  at  or  countenanced  by  the  Waldron,  13  Johns.  418;  People  exrel. 
guardian,  is  not  sufficient  ground  for  Brush  v.  Brown,  35  Hun,  324;  Matter 
such  removal.  (Mackay  v.  Fullerton,  of  Welch,  74  N.  Y.  299),  and  the  pro- 
4  Dem.  153.)  Before  the  Code,  the  ceeding  for  that  purpose  may  be  in- 
surrogate  had  power  to  remove  a  tes-  stituted  by  petition.  (Matter  of  Liv- 
tamentary  guardian  on  grounds  which  ingston,  34  N.  Y.  555 ;  Wilcox  v.  Wil- 
would  warrant  the  removal  of  a  gen-  cox,  14  id.  575 ;  Matter  of  King,  42 
eral  guardian.  (Damarell  v.  Walker,  2  Hun,  607.) 
Redf.  198.)  The  fact  that  a  will,  by  62  Co.  Civ.  Proc,  §  2858. 
which  a  guardian  is  appointed  for  an  63  Damarell  v.  Walker,  supra;  Mat- 
infant  child  of  the  testator,  had  been  ter  of  Raborg,  3  St.  Rep.  323. 
admitted  to  probate,  there  having  been       64  Co.  Civ.  Proc,  §§  2859,  2860.  t 

no  contest  on  the  question   of  testa- 


CHAPTER  XXI. 

SURROGATES'   DECREES:    THEIR    EFFECT  AND 
ENFORCEMENT. 


TITLE  FIEST. 


COL3UATEEAL  IMPEACHMENT   OF   SUEBOGATES     DECEEES. 

§  1069.  Conclusive  effect  of  surrog^ates'  decrees —  The  doctrine  of 
estoppel  by  former  judgment  is,  of  course,  applicable  to  surro- 
gates' decrees,  except  so  far  as  the  statute  has  expressly  defined 
the  extent  of  the  evidential  effect  of  such  decrees,  or  has  limited 
the  operation  thereof  to  particular  persons.  It  should  be  re- 
marked, in  the  first  place,  that  decrees  which  admit  wills  to  pro- 
bate, grant  letters  testamentary  or  of  administration,  direct  the 
sale  of  real  property  to  pay  debts,  and,  finally,  such  as  judicially 
settle  the  accounts  of  legal  representatives,  testamentary  trustees, 
and  guardians,  and  direct  a  distribution  of  the  surplus,  are  of 
the  nature  of  judgments  in  rem  as  distinguished  from  those  in 
personam}  They  are  judicial  declarations  of  the  state  and  condi- 
tion of  some  particular  thing  or  subject-matter,  by  a  court  of  ex- 
clusive, or  at  least  of  peculiar,  jurisdiction ;  they  are  not  founded 
on  a  proceeding  against  a  person  or  persons,  as  such,  but  against 
the  thing  or  subject-matter  itself,  and  hence  the  general  rule,  that 
they  are  conclusive  against  the  whole  world,  and  not  merely 
against  the  parties  or  their  privies,  as  in  the  ease  of  judgments 
in  personam;  provided,  always,  that  the  court  had  competent 
authority  to  make  them,  and  that  notice,  either  actual  or  con- 
structive, was  given  of  the  proceeding  in  which  they  were  pro- 
nounced. Statutes  which  declare  the  effect,  as  evidence,  of  cer- 
tain classes  of  decrees  will,  of  course,  supersede  the  general  rule, 

1  A  decree  refusing  letters  of  admin-  surrogate.      (Matter   of   MoGoughran, 

istration   upon    the   ground   that   the  124  App.  Div.  312 ;    108  N.  Y.  Supp. 

claimant  was  not  the  widow  of  the  de-  934;  192  N.  Y.  565.)    S.  p.,  Matter  of 

cedent,  the  decision  is  res  adjucUcata  Uoldsticker,  192  N.  Y.  35;  Matter  of 

so  as  to  bar  a  subsequent  claim  to  the  Guaranty   Trust   Co.,    131    App.    Div. 

estate  as  widow  made  on  an  account-  658. 
ing   of   the   administrator    before   the 

[968] 
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whenever  the  evidential  effect  of  that  class  of  decrees  is  called  in 
question,  the  rule  being  that  when  there  is  such  a  statute,  a  decree 
is  conclusive  only  so  far  as  it  is  made  so  by  the  statute.^  The 
statutes  declaring  the  effect,  as  evidence,  of  certain  decrees  in 
Surrogates'  Courts  will  be  mentioned  here,  with  some  illustra- 
tions of  their  application  to  particular  facts  and  circumstances, 
but  without  any  attempt  to  encompass  the  whole  of  this  branch 
of  the  law  of  estoppel.* 

§  1070.  Effect  of  probate  decree,  as  to  personalty. —  The  Eevised 
Statutes  provided  that  "  the  probate  of  any  will  of  personal  prop- 
erty taken  by  a  surrogate  having  jurisdiction,  shall  be  conclusive 
evidence  of  the  validity  of  such  will,  unless  such  probate  be  re- 
versed on  appeal  or  revoked  by  the  surrogate,  or  the  will  be  de- 
clared void  by  a  competent  tribunal."  *  By  the  Code  of  Civil 
Procedure,  this  provision  is  made  to  read  as  follows:  "A  decree 
admitting  to  probate  a  will  of  personal  property,  made  as  pre- 
scribed in  this  article  [i.  e.,  article  first  of  title  third  of  chapter 
eighteen] ,  is  conclusive,  as  an  adjudication,  upon  all  the  questions 
determined  by  the  surrogate  pursuant  to  this  article,  until  it  is 
reversed  upon  appeal,  or  revoked  by  the  surrogate;  except  in  an 
action  brought  under  section  2653a  of  this  act  to  determine  the 
validity  or  invalidity  of  such  will ;  and  except  that  a  determina- 
tion made  under  section  2624  [i.  e.,  upon  the  construction,  valid- 
ity, or  effect  of  a  disposition  of  personal  property,  if  any,  made 
by  the  surrogate  upon  the  probate],  is  conclusive  only  upon  the 
petitioner  and  each  party  who  was  duly  cited  or  appeared;  and 
every  person  claiming  from,  through,  or  under  either  of  them."  * 

2  Bank  of  Poughkeepsie  v.  Has-  Morrell  v.  Dickey,  1  Johns.  Ch.  153 ; 
brouck,  6  N.  Y.  216,  and  cases  infra.  Vanderpoel    v.    Van    Valkenburgh,    6 

3  The  evidential  effect  of  certain  de-  N.  Y.  190 ;  Campbell  v.  Logan,  2 
crees,  such,  for  instance,  as  that  given  Bradf.  90;  Bailey  v.  Hilton,  14 
by   Co.   Civ.   Proc,    §    2552,   to   a  de-  Hun,  3. 

cree    directing    payment   by    a    repre-       5  Co.  Civ.  Proc,  §  2626 ;   Matter  of 

sentative  to  a  creditor,  legatee,  or  dis-  Wohlgemuth,   110  App.   Div.   644;    97 

tributee,    or    permitting    a    judgment  N.  Y.  Supp.  367;  aff'd,  184  N.  y.  578. 

creditor  to  issue   execution,  has  been  In  an  action  under  section  2653a,  the 

mentioned   elsewhere   under   the   head  decree  is   presumptive,  merely,  of  the 

of  the  proceeding  in  which  they  were  due  execution  and  validity  of  the  will, 

granted.  (Ivison  v.   Ivison,  80  App.  Div.  599; 

4  2  R.  S.  61,  §  29.  This  provision  80  N.  Y.  Supp.  1011.)  The  term 
was  held  not  modified  by  the  subse-  "probate"  is  not  employed  by  the 
quent  statute  (L.  1837,  c.  460,  §  18),  Code  of  Civil  Procedure  in  a  concrete 
which  made  the  provision  of  2  R.  S.  sense;  accordingly,  this  section  pre- 
58,  §  15,  relating  to  reading  wills  of  scribes  the  effect  of  a  decree,  and  not 
real  property  in  evidence,  applicable  of  the  probate,  as  in  the  Revised  Stat- 
to  wills  of  personal  property.  (Van-  utes.  As  to  the  effect  of  the  decree 
derpoel  v.  Van  Valkenburgh,  6  N.  Y.  of  a  probate  court  in  another  State, 
190.)  See  Colton  v.  Ross,  2  Paige,  see  Matter  of  Law,  56  App.  Div.  454; 
396;    Bogardus   v.    Clark,    4   id.    623;  67  N.  Y.  Supp.  857. 
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According  to  the  interpretation  given  the  former  statute,  "  the 
validity "  of  the  v^ill,  of  which  the  probate  was  evidence,  had 
reference  only  to  the  due  execution  of  the  instrument,  and  the 
freedom   and   competency   of  the  testator, —  because  those   ques- 
tions marked  the  limit  of  the  surrogate's  jurisdiction.®     The  dif- 
ference in  phraseology  will  not  justify  giving  any  other  meaning 
to  the  present  statutory  provision, —  the  factum  of  the  will  still 
being  the  only  issue  in  a  probate  proceeding,  strictly  so-called. ''^ 
So,  the  effect  given  to  the  former  statute,  that  the  probate  was 
conclusive  upon  everybody,  and  not  merely  upon  parties  to  the 
probate  and  those  claiming  under  them,  is  the  same  as  that  given 
to  the  provision  of  the  present  Code.     The  only  exception  made 
is  in  respect  to  an  adjudication  upon  "  the  construction,  validity, 
and  effect "  of  wills,  which  may  now  be  made  by  the  same  decree 
which  admits  the  will  to  probate;  as  to  which  last  adjudication 
the  decree  is  conclusive  only  on  the  petitioner  and  parties  duly 
cited,  or  who  appeared,  and  those  claiming  under  them.     Upon 
the  question  of  the  factum  of  the  instrument,  the  decree  is  con- 
clusive against  the  whole  world,  with  the  single  exception  speci- 
fied in  the  statute.     The  clause  in  the  former  statute  which  de- 
clares,  in  effect,   that   a  will  may,   notwithstanding  probate,   be 
declared  void,  in  matter  of  substance,  "  by  a  competent  tribunal," 
is  omitted  from  the  latter  statute,  as  superfluous ;  but  while  the 
validity  of  particular  provisions  of  a  will  may  still  be  litigated, 
notwithstanding  the  probate  of  the  instrument,  yet,  if  that  ques- 
tion was  adjudicated  by  the  decree  of  probate,  the  decree  is  con- 
clusive, except  on  appeal,  on  the  petitioner  and  each  party  cited,  or 
who  appeared,  and  every  person  claiming  from,  through,  or  under 
either  of  them,  and  on  those  only.^     So,  too,  a  decree  rejecting  a 

0  See    Waters    v.    Cullen,    2    Bradf.  7  See  §  254,  ante;  Matter  of  Hasscl- 

354.     Prior  to  the  enactment  of  see-  brook,  128  App.  Div.  874. 

tion  2653a  It  was  held  that  a  claim  8  Assuming    that    the    probate    was 

that  a  will  of  personal  property,  which  regular,    it    can   be   overthrown    in    a 

has  been  admitted  to  probate,  was  ob-  direct  or   collateral  proceeding  by  an 

tained  by  undue  influence  and  fraudu-  adjudication  of  invalidity,  by  a  com- 

lent  representations,  must  be  litigated,  petent    tribunal.      But    a    declaration 

and    the    instrument    assailed    as    in-  that  the  will  is  void,  made  by  such  a 

valid  on  that  account,  in  the  first  in-  tribunal,  as  contemplated  by  the  stat- 

stance     in     the     Surrogates'     Courts,  ute,  does  not  reverse  the  probate,  but 

(Smith   V.    Hilton,   50   Hun,   236;    19  operates  to  supersede  it;   because  the 

St.   Rep.   340;    2   N.    Y.    Supp.   820.)  declaration  is  based  upon  the  substan- 

To  same  effect  are  Anderson  v.  Apple-  tial  illegality  of  the  provisions  of  the 

ton,  48  Hun.  534;   Clark  v.  Fisher,  1  will.      (Bogardus    v.    Clark,   4    Paige, 

Paige,     171;     Walter    v.     Fowler,    85  623.)     Compare  Phalen  v.  U.  S.  Trust 

N.   Y.    621 ;    Hagerty  v.   Andrews,   94  Co.,  100  App.  Div.  264. 
id.  195. 
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■will  and  refusing  probate  thereof,  on  the  ground  that  the  same  was 
not  executed  according  to  the  statute,  and  because  the  testator 
lacked  testamentary  capacity,  is  conclusive  on  the  parties  to  the 
proceeding  in  all  controversies  relating  to  personalty."  But,  it 
seems  that  a  will  which  has  once  been  rejected,  may,  at  the 
instance  of  one  not  a  party  to  the  original  proceeding,  be  again 
presented  for  probate  and  the  question  of  its  proper  execution  and 
validity  determined.^" 

§  1071.  Effect  of  decree,  as  to  realty —  In  respect  to  the  eifect 
of  probate  of  wills  of  real  estate,  the  Eevised  Statutes  distin- 
guished between  two  classes  of  cases,  viz. :  (1)  Where  one  or  more 
of  the  subscribing  witnesses  to  the  will  were  examined  upon  the 
probate;  and  (2)  where  it  satisfactorily  appeared  that  all  the  sub- 
scribing witnesses  were  dead,  insane,  or  nonresidents  of  the  State, 
and,  accordingly,  other  proof  than  their  examination  was  received. 
In  the  first  class  of  cases,  besides  providing  that  the  will,  in- 
dorsed with  the  surrogate's  certificate  of  proof,  might  "  be  read 
in  evidence  without  further  proof  thereof,"  ^^  the  statute  declared 
that  the  record  of  such  will  in  the  surrogate's  book,  or  an  ex- 
emplification thereof,  "  shall  be  received  in  evidence  and  shall 
be  as  effectual  in  all  cases  as  the  original  will  would  be,  if  pro- 
duced and  proved,  and  may  in  like  manner  be  repelled  by  con- 
trary proof."  ^^  In  the  second  class  of  cases,  the  will  was  to  be 
deposited  with  the  surrogate,  and  does  not  appear  to  have  been 
invested  with  any  evidental  character ;  but  it  was  declared  that 
the  record  of  the  proofs  and  examinations  taken  on  the  probate, 
or  the  exemplifications  of  such  record,  "  shall  be  received  as  evi- 

9  Thus,  where  the  contestants  of  a  Goldstieker,  192  N.  Y.  35.)  S.  P.,  Mat- 
will,  rejected  and  refused  probate  by  ter  of  McGoughran,  124  App.  Dlv. 
such  a  decree,  oflfered  for  probate  an  312;  192  N.  Y.  565;  Matter  of  Guar- 
earlier  will  of  the  testator  which  was  anty  Trust  Co.,  131  App.  Div.  658. 
contested  by  the  proponents  of  the  But  the  adjudication  that  one  of  two 
later  will,  who  put  that  will  in  evi-  papers  made  within  a  few  minutes  of 
<lenee  to  prove  a  revocation  of  the  each  other  should  not  be  admitted  to 
first  will,  the  second  will  containing  probate  as  the  will  of  the  person  sub- 
a  provision  revoking  all  former  wills,  scribing  it  does  not  constitute  a  former 
the  decree  of  the  surrogate  rejecting  adjudication  of  the  question  of  ad- 
said  second  will  and  refusing  probate  mitting  the  other  paper  to  probate, 
thereof  is  competent  and  conclusive  (Matter  of  Essig,  63  Misc.  612.) 
evidence  in  rebuttal,  since  said  second  lo  Matter  of  Tilden,  56  App.  Div. 
will  was  denied  probate  for  lack  of  277.  See  Corley  v.  McElmeel,  149 
testamentary  capacity  on  the  part  of  N.  Y.  228,  235. 

the  testator  to  execute  the  same,  and  n  See   Co.    Civ.    Proc,    §    2629,   for 

as   he   was   incompetent  to   make   the  the  counterpart  of  this  provision,  and 

dispository  provisions  of  such  will,  he  §  247,  ante. 

was   equally  incompetent  to  make  its  12  2  R.  S.  58,  §  15. 
revocatory     provisions.        (Matter    of 
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dence  upon  any  trial  or  controversy  concerning  the  same  will^ 
after  it  shall  have  been  proved,  on  such  trial  or  controversy,  that 
the  lands  in  question  therein  have  been  uninterruptedly  held 
under  such  will  for  the  space  of  twenty  years  before  the  com- 
mencement of  the  suit  in  which  such  trial  or  controversy  shall 
be  had ;  and  shall  be  of  the  same  force  and  effect  as  if  taken  in 
open  court  upon  such  trial  or  in  such  controversy."  ^^  Under 
these  provisions,  the  utmost  effect  of  the  probate  was  to  make  it 
equivalent  merely  to  that  of  acknowledging  or  proving  the  exe- 
cution of  a  deed.  The  evidence  was  not  conclusive.-"^*  And  where 
none  of  the  subscribing  witnesses  were  examined  upon  the  pro- 
bate, the  effect  of  the  record,  or  exemplification  of  the  record  of 
the  proofs,  was  still  further  circumscribed  by  requiring  it  to  be 
supplemented  by  proof  of  twenty  years'  adverse  possession  under 
the  will.  This  somewhat  extended  examination  of  the  rule  under 
the  Eevised  Statutes  has  been  made  because  it  is  believed  that  the 
meaning  of  the  portions  of  the  present  Code  upon  the  same  subject 
can  be  fully  apprehended,  if  at  all,  only  by  a  comparison  with  the 
statutes  upon  which  they  are  based. 

The  Code  provides,  that  "  a  decree,  admitting  to  probate  a  will 
of  real  property,  made  as  prescribed  in  this  article,  estab- 
lishes, presumptively  only,  all  the  matters  determined  by  the  sur- 
rogate, pursuant  to  this  article,  as  against  a  party  who  was  duly 
cited,  or  a  person  claiming  from,  through,  or  under  him ;  or  upon 
the  trial  of  an  action,  or  the  hearing  of  a  special  proceeding,  in 
which  a  controversy  arises  concerning  the  will,  or  where  the  decree 
is  produced  in  evidence,  in  favor  of  or  against  a  person,  or  in  a 
case  specified  in  this  section,  the  testimony  taken  in  the  special 
proceeding,  wherein  it  was  made,  may  be  read  in  evidence,  with 
the  same  force  and  effect  as  if  it  was  taken  upon  the  trial  of  the 
action,  or  the  hearing  of  the  special  proceeding,  wherein  the  decree 
is  so  produced."  ■"'  It  confirms  the  former  rule,  in  so  far  as  it 
makes   the   decree    presumptive   only.-"*      Its   true   interpretation 

13  2  R.  S.  59,  §  18.  tion    has    been    uninterruptedly    lield,^ 

a  Jackson  v.  Eumsey,  3  Johns.  Cas.  under    the   will,    for    at   least   twenty 

23.5.     See  Bogardus  v.  Clarl?,  4  Paige,  years    before     the    action    was     com- 

623;  Harris  v.  Harris,  26  N.  Y.  433.  meneed  or   the  special   proceeding  in- 

As  to  eiTect  of  probate  under  L.  1870,  stituted," — which  followed  the  words, 

c.  359,  §  11,  see  Bensen  v.  Manhattan  "concerning  the  will." 

R.  Co.,   14  App.   Div.  442;    43  N.  Y.  16  Norris  v.  Norris,  63  How.  Pr.  324 ; 

Supp.  914.  Thorn  v.   Sheil,   15  Abb.   Pr.    (N.  S.) 

13  Co.  Civ.  Proc,  §  2627,  as  amended  81.      The   record  of    the   will   is    pre- 

1881,    the    amendment    consisting    in  sumptive  evidence  only  of  its  due  exe- 

omitting    the    words     "  where    it     is  cution   and   the   mental   capacity    and 

proved  that  the  real  property  in  ques-  freedom  from  restraint  of  the  testator. 
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appears  to  us  to  be  a  matter  not  entirely  free  from  difficulty,  al- 
though the  reviser's  note  refers  to  it  as  based  on  the  section  of 
the  Revised  Statutes,  above  quoted,  "  without  material  change." 
Inasmuch  as  the  only  opportunity  to  apply  the  doctrine  of  pre- 
sumptive evidence  seems  to  be  in  the  course  of  a  litigation,  we 
construe  the  effect  of  this  provision  to  be  — 

First,  to  make  the  surrogate's  decree  granting  probate  of  a  will 
of  real  property,  presumptive  evidence  of  the  due  execution  of 
the  will  and  of  the  freedom  and  competency  of  the  testator,  in 
any  action  or  special  proceeding,  as  follows :  (a)  As  against  one 
who  was  duly  cited  to  attend  the  probate,  or  a  person  claiming 
from,  through,  or  under  him;  at  any  stage  of  the  proceedings, 
and  in  whatever  manner  a  question  may  arise,  upon  which  the 
evidence  is  available  to  his  adversary,  (b)  As  against  any  other 
person ;"  upon  the  former  trial  or  hearing,  where  such  person  seeks 
to  impugn  the  will  in  any  of  the  particulars  above  specified;  and 

Secondly,  to  allow  the  testimony  taken  upon  the  probate  to  be 
read  in  support  of  the  decree,  in  either  case. 

The  policy  of  the  law  is  measurably  obscure;  and  its  resem- 
blance to  the  pre-existing  regulations  is  not  striking. 

§  1072.  Effect  of  letters  testamentary,  etc.,  as  evidence Except 

as  between  different  letters  on  the  same  estate,  letters  testamen- 
tary, letters  of  administration,  and  letters  of-  guardianship  "  are 
conclusive  evidence  of  the  authority  of  the  person  to  whom  they 
are  granted,  until  the  decree  granting  them  is  reversed  upon 
appeal,  or  the  letters  are  revoked."  -^^     Surrogates'  Courts  have 

not  of  the  validity  of  a  devise  therein  400;   41  N.  Y.  Supp.  1129;   Bowen  v. 

in  any  tribunal  where  the  title  to  the  Sweeny,  89  Hun,  359;  35  N.  Y.  Supp. 

realty  may  be  in  issue.     See  Kline  v.  400;  aff'd,  154  N.  Y.  780. 
Farrell,  71  App.  Div.   219;   75  N.  Y.        it  The  decree  of  a  Surrogate's  Court 

Supp.  542.     The  provision  of  C!o.  Civ.  having  jurisdiction,  admitting  to  pro- 

Proc,   §  2623,  that  the  will  must  be  bate  the  will  of  a  deceased  person  in  a 

a,dmitted  to  probate  as  "  a  will  valid  proceeding   in   which   his    heirs-at-law 

to  pass  real  property,"  means  an  in-  and  next   of   kin  were   duly   cited,   is 

strument   duly  executed  which  under-  conclusive  upon  a  tenant  of  the  dece- 

takes  in  terms  to  convey  that  species  dent  in  an  action  by  a  devisee  of  the 

of  proj^erty.    The  court's  decision  pro-  demised     premises     to     recover     rent, 

bating  a  will  in  those  terms  has  not  (Drake  v.  Pechin,  58  Misc.  449.) 
the  effect  of  an  adjudication  as  to  the       18  Co.     Civ.     Proc,     §     2591.       See 

validitv    of   the    devises    in    the    will.  Leonard  v.  Columbia  Steam  Nav.  Co., 

(Matter  of   Merriam,   136   N.  Y.    58;  84  N.  Y.  48;  Abbott  v.  Curran,  98  id. 

48  St.  Rep.  897.)     To  the  same  effect,  665;   Brown  v.   Landon,  30  Hun,  57; 

Corley  v.  McElmeel,   149   N.   Y.   228;  4    Civ.    Proc.    Rep.    11;     Sullivan    v. 

43  N.  E.  Rep.  628.     Compare  Naylor  Tioga  R.  R.  Co.,  7   St.   Rep.  637;    12 

V.    Brown,    32    Misc.    298;    Baxter    v.  Civ.    Proc.    Rep.    301.      In   Crosier    v. 

Baxter,  76  Hun,  98;   27  N.  Y.  Supp.  Cornell  Steamboat  Co.   (27  Hun,  215), 

S34;    Rankin   v.   Janes,   10  App.   Div.  it  appeared  that  a  petition  for  letters 
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sole  and  exclusive  jurisdiction  over  the  subject  of  granting  letters 
testamentary,  and  of  administration,  and,  as  a  part  of  that  juris- 
diction, have  power  to  determine,  upon  sufficient  evidence,  the 
facts  upon  which  their  action  must  rest.'^ 

§  1073.  Conclusive  effect  of  judicial  settlement  of  representatives' 
accounts —  The  Code  declares  that  "  a  judicial  settlement  of  the 
account  of  an  executor  or  administrator,  either  by  the  decree  of 
the  Surrogate's  Court  or  upon  an  appeal  therefrom,  is  conclusive 
evidence,  against  all  the  parties  who  were  duly  cited  or  appeared,^" 
and  all  persons  deriving  title  from  any  of  them  at  any  time,  of 
the  following  facts,  and  no  others:  (1)  That  the  items  allowed 
to  the  accounting  party,  for  money  paid  to  creditors,  legatees,  and 
next  of  kin,  for  necessary  expenses,  and  for  his  services,^^  are  cor- 
rect. (2)  That  the  accounting  party  has  been  charged  with  all 
the  interest  of  money  received  by  him,  and  embraced  in  the 
account,  for  which  he  was  legally  accountable.  (3)  That  the 
money  charged  to  the  accounting  party,  as  collected,  is  all  that 
was  collectible,  at  the  time  of  the  settlement,  on  the  debts  stated 
in  the  account.  (4)  That  the  allowances  made  to  the  accounting 
party,  for  the  decrease,  and  the  charges  against  him  for  the  in- 
crease, in  the  value  of  property,  were  correctly  made."  ^^ 


of  administration  was  verified  before  an   absentee,   see  Marks   v.    Emigrant 

"  J.  P.  C,  Notary  Public."     No  sepa-  Ind.  Savings  Banic,  122  App.  Div.  661. 

rate   affidavit  of  verification  was   ap-  The  subject  of  impeax^hing  judgments,, 

pended,  but   a   jurat,  thus:      "Sworn  for  the  court's  lack  of  jurisdiction  to 

before   me,"    etc.     It   did   not   appear  grant  it,  is  mentioned  on  a  subsequent 

whether  the  notary  was  for  the  county  page. 

of   the   surrogate  who  issued  the   let-  20  As  to  those  not  cited  the  a^count- 

ters.     Held,    that   the   jurisdiction   of  ing   is    void    (Matter   of    Killan,    172 

the  surrogate  to  grant  the  letters  on  N.  Y.  547;  Matter  of  Gall,  182  N.  Y. 

such   a  verified  petition  could  not  be  270),  and   the  representative  remains 

impeached    collaterally,   the    presump-  liable  to  account.      {Matter  of  Lamb,, 

tion  being  that  the  aflBdavit  was  taken  10  Misc.  638;  32  N.  Y.  Supp.  225.) 

within  the   limits  of  his  jurisdiction.  21  Matter  of  Prentice,  25  App.  Div. 

See    Skelton   v.    Scott,    18   Hun,   375;  209;   49  N.   Y.   Supp.   353;   aff'd,   160 

Lowman   v.    Elmira,   etc.,   R.    Co.,    85  N.  Y.  568. 

Hun,  188;   32  N.  Y.  Supp.  579;  More  22  Co.  Civ.  Proc,  §  2742.     The  orig- 

V.  Finch,  65  Hun,  404;  20  N.  Y.  Supp.  inal    of    this    provision     (2    R.    S.    94, 

164;  Czech  v.  Bean,  35  Misc.  729;   72  §  65)  did  not  cure  defects  in  the  juris- 

N.  Y.  Supp.  402.  diction   of    the    subject-matter   of   the 

10  Bolton   V.    Schriever,    135    N.    Y.  settlement;   the  decree  being  not  con- 

65.     Letters  of  administration  are  in  elusive,    even    in    the    respects    enu- 

thcmselves  prima  facie  evidence  of  the  merated,   as  to  a  claim  of  which   the 

death    of    the    intestate.       (Euoff    v.  surrogate       had       not       jurisdiction. 

Greenpoint    Savings    Bank,    40    Misc.  (Tucker   v.   Tucker,  4   Abb.   Ct.   App. 

549;  82  N.  Y.  Supp.  881.)     As  to  the  Dec.  428.)      See  Brown  v.  Brown,  53 

evidential  eifect  of  a  grant  of  letters  Barb.  217. 
by  a  foreign  court  upon  the  estate  of 
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§  1074.  Application  of  statute —  In  the  first  place,  observe  that 
the  object  of  the  statute  was  to  make  certain  facts  final  after  they 
should  be  adjudged  by  the  surrogate,  as  against  creditors  and 
others,  in  favor  of  the  executors  or  administrators,  as  such}^  Con- 
sequently, the  decree  is  not  a  tar  to  an  action  brought  for  the 
enforcement  of  a  trust  of  which  the  accounting  parties  become 
trustees,  ex  maleficio,  where  the  matter  was  not  embraced  in  the 
accounts,  and  the  question  was  not  litigated  on  the  settlement;^* 


23  Bank  of  Poughkeepsie  v.  Has-  the  decree  is  no  bar  to  an  action  by 
brouck,  6  N.  Y.  216.  In  that  case,  one  against  the  other,  for  a  debt  due 
the  payee  of  a  note  of  the  intestate  by  the  latter  to  the  estate,  and  which 
had  pledged  it,  but  concealing  this  did  not  enter  into  the  accounting, 
fact,  he  claimed  payment  from  the  ad-  (Wurts  v.  Jenkins,  11  Barb.  546.) 
ministrator,  representing  that  it  was  See  Merritt  v.  Merritt,  33  Misc.  230; 
lost,  and  the  administrator  paid  him,  67  N.  Y.  Supp.  188.  Where  both 
and,  upon  his  final  accounting,  had  it  of  two  representatives  were  cited  to 
allowed  to  himself,  upon  the  distribu-  account,  but  one  of  them  assumed  to 
tion.  Held,  that  the  payee,  who  had  act  alone,  and  alone  accounted  and 
not  presented  the  demand,  nor  ap-  was  treated  by  the  court  as  account- 
peared  before  the  surrogate,  was  en-  ing  for  the  whole  estate; — Held,  that 
titled  to  proceed  against  the  estate,  this  was  a  final  settlement  of  the 
or  to  recover  the  money  from  the  ad-  whole  estate,  and  not  a  partial  settle- 
ministrator,  as  received  to  his  use.  ment  of  the  accounts  of  only  one  of 
As  to  the  effect  of  the  decree  upon  its  representatives.  (People  v.  Town- 
the  right  of  the  executor  to  recover  send,  37  Barb.  520.)  See  Matter  of 
an  excessive  payment  on  account  of  a  Valentine,  22  N.  Y.  Supp.  195.  A 
legacy,  see  Underbill  v.  Rodwell,  18  decree  directing  executors  to  transfer 
App.  Div.  361;  46  N.  Y.  Supp.  22.  to  themselves   as  trustees   the   corpus 

24  Fulton  V.  Whitney,  66  N.  Y.  548.  of  the  trust  estate  is  conclusive  as  an 
For  a  case  where  the  decree  was  held  adjudication  of  tlie  existence  of  the 
not  to  be  a  bar  to  an  action,  by  lega-  trust.  (Matter  of  Garth,  10  App.  Div. 
tees  who  were  not  parties  to  the  ac-  100 ;  41  N.  Y.  Supp.  1022 ;  Matter  of 
counting,  to  obtain  a  construction  of  Chase,  40  Misc.  616;  83  N.  Y.  Supp. 
the  decedent's  will,  and  in  effect  to  re-  62.)  Such  a  decree  discharges  them 
view  the  determination  of  the  surro-  from  liability  as  to  the  property  so 
gate,  see  Fisher  v.  Banta,  66  N.  Y.  transferred  but  they  remain  liable  as 
468.  See  also  Matter  of  Gall,  42  App.  executors  with  respect  to  the  assets 
Div.  255;  50  N.  Y.  Supp.  254.  Where,  not  turned  over  (Willets  v.  Haines, 
by  its  terms,  the  decree  was  not  final,  96  App.  Div.  5 ;  88  N.  Y.  Supp. 
but  assets  remained  in  the  hands  of  1018;  aff'd,  182  N.  Y.  543.)  See 
the  accounting  party  which  he  was  Phalen  v.  U.  S.  Trust  Co.,  100 
directed  by  the  decree  to  thereafter  App.  Div.  264 ;  Brown  v.  Wheeler, 
use  diligence  to  collect,  a  party  to  the  53  App.  Div.  6;  Matter  of  Halstead, 
proceeding  is  not  concluded  by  the  de-  41  Misc.  606.  A  former  adjudication 
cree,  in  an  action  brought  by  him  to  of  the  Surrogate's  Court,  the  only 
enforce  a  claim  against  the  decedent,  effect  of  which  was  to  dismiss  the 
It  is  not  necessary  for  him  to  show  in  creditor's  petition  for  an  accounting, 
such  an  action  that  anything  has  been  containing  the  statement  that  the 
or  might  have  been  since  collected,  al-  proceeding  was  "  barred  by  the  Stat- 
though  this  inquiry  may  become  nee-  ute  of  Limitations,"  does  not  con- 
essary,  when  an  enforcement  of  the  stitute  a  final  adjudication  upon  the 
judgment  is  attempted.  (Sheldon  v.  validity  of  his  claim  and  is  not  a. 
Sheldon,  33  St.  Rep.  754;  11  N.  Y.  bar  to  the  maintenance  of  an  action 
Supp.  477.)  Sec  Matter  of  Heaney,  to  compel  execution  of  power  of  sale 
125  App.  Div.  619.  So,  where  the  for  payment  of  debts.  (Holly  v.  Gib- 
accounting    is    by    co-representatives,  bons,  176  N.  Y.  520.) 
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otherwise,  however,  where  the  matters  in  dispute  were  passed 
upon  the  decree,  or  were  necessarily  involved  in  the  account- 
ing.^* The  decree,  and  the  formal  discharge  contained  in 
it,  relate  only  to  his  accounts  up  to  that  period;  other 
assets  may  be  realized,  and  new  liabilities  incurred;^®  and  where, 
on  the  accounting,  a  creditor  does  not  take  his  share  of  the  fund, 
the  representative  retains  it  in  his  capacity  as  such.^''  In  the  second 
place,  a  party  to  an  accounting  is  bound  to  exhaust  the  remedies 
afforded  by  that  proceeding,  and  any  relief  which  the  court  might 
or  ought  to  have  granted,  cannot  afterward  be  obtained,  by  action, 
in  another  court. ^^  Thus  a  claim  that  an  administrator  was 
chargeable  upon  certain  notes  made  by  him  and  held  by  the  estate 
at  a  greater  rate  of  interest  than  he  paid  thereon,  cannot  be  raised 
after  a  judicial  settlement  of  the  account  at  which  the  claim  could 
have  been  raised.^®  But  a  party  is  not  concluded  as  to  a  matter 
which  was  not  properly  before  the  court  and  not  made  the  basis 
of  any  decision,  e.  g.,  the  construction  of  a  will  as  to  real  property, 
where  the  accounting  deals  only  with  personalty.^"     In  the  next 

25  Shimmel  v.  Morse,  57  App.  Div.  ing,  turn  over  to  themselves,  as  trus- 
434;  distinguishing  Fulton  v.  Whit-  tees,  the  balance  of  the  estate  found 
ney,  supra;  Weintraub  v.  Siegel,  133  to  be  in  their  hands,  it  is  tantamount 
App.  Div.  677.  See  Rhodes  v.  Caswell,  to  a  discharge  with  respect  to  the 
41  App.  Div.  229;  58  N.  Y.  Supp.  property  so  turned  over.  But  the  ex- 
470;  Matter  of  Turner,  79  App.  Kv.  ecutorial  functions  are  not  absolutely 
495;  80  N.  Y.  Supp.  573;  Chester  v.  terminated  thereby;  and  we  cannot  at 
Buffalo  Car  Mfg.  Co.,  183  N.  Y.  425 ;  all  agree  to  the  appellant's  proposi- 
GrifTen  v.  Keese,  187  N.  Y.  454 ;  Mat-  tion  that  thus  '  the  executors  became 
ter  of  Oltmans,  53  Misc.  208 ;  Matter  non-existent.'  They  were  in  legal  in- 
of  Guaranty  Trust  Co.,  131  App.  Div.  tendment  discharged  pro  tanto."  Com- 
658.  But  the  decree  is  conclusive  pare  Paif  v.  Kinney,  5  Sandf.  380. 
only  in  respect  to  the  grounds  cov-  A  final  decree  against  an  administra- 
ered  by  it  and  the  necessary  facts  tor,  adjudging  money  in  his  hands  to 
passed  upon  to  uphold  it.  A  deter-  be  due  and  payable  to  parties  entitled, 
mination  as  to  immaterial  facts  is  runs  against  him  personally  and  de 
not  binding.  (Matter  of  Mason,  120  honis  propriis.  (Laney  v.  Laney,  47 
App.  Div.  738;  105  N.  Y.  Supp.  667;  St.  Rep.  99;  19  N.  Y.  Supp.  518.) 
aff'd,  189  N.  Y.  556.)  So,   too,   an  execution   upon   such   de- 

26  Matter  of  Hoyt,  160  N.  Y.  607;  cree.  (Matter  of  Waring,  7  Misc. 
55  N.  E.  Rep.  282;  Rosen  v.  Ward,  502;  28  N.  Y.  Supp.  393;  Ma;tter  of 
1)6  App.  Div.  262;  Matter  of  Doheny,  Quackenbos,  38  Misc.  66.)  See  §  468, 
70  App.  Div.  370;  75  N.  Y.  Supp.  24;  ante. 

aff'd,  171  N.  Y.  691.  The  last  case  2S  Laney  v.  Laney,  47  St.  Rep.  99; 
dealt  with  the  conclusive  effect  of  a  19  N.  Y.  Supp.  518;  Matter  of  Men- 
decree  settling  tlie  accounts  of  tern-  zie,  54  Misc.  188.  But  see  Matter 
porary  administrators  upon  their  sub-  of  Whitbeck,  22  Misc.  494 ;  50  N.  Y. 
sequent  accounting  as  trustees  under  Supp.  932;  Farrelly  v.  Skelly,  130 
the  will.         .  App.  Div.  803. 

2T  Faff  v.  Kinney,  1  Bradf.   1 ;  Ma-  29  Matter  of  Gilbert,  104  K  Y.  200. 

honey  v.  Bernhard,  45  App.  Div.  499.  30  Corse  v.  Chapman,  153  N".  Y.  466 ; 

In  that   case,  Barrett,  J.,  said :     "  It  Washbon    v.    Cope,    144    id.    287 ;    63 

is  true  that  when  executors,  under  a  St.    Rep.    716;    Trustees    of    Amherst 

surrogate's  decree  upon  their  account-  College  v.  Ritch,  151  N.  Y.  282;  Mat- 
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place,  where  several  successive  accountings  are  had,  each  based 
upon  the  one  preceding,  the  validity  of  each  previous  accounting 
heing  unchallenged  by  any  objection,  the  last  decree  is  binding 
and  conclusive  as  to  the  validity  of  those  preceding  it.^^  The  rule 
of  estoppel  by  a  former  accounting  does  not  apply  beyond  the 
question  of  the  funds  distributed,  and  consequently  one  set  of 
legatees  is  not  precluded  by  the  former  decree  from  seeking  an 
equalization  of  funds  not  distributed,  so  as  to  correct  an  error  of 
law  made  on  the  former  proceeding,  although  the  effect  would  be 
to  protect  the  trustee  from  personal  loss  f^  but  the  former  decree, 
although  erroneous,  is  conclusive  as  to  the  matters  with  respect  to 
which  it  was  made.^^ 

§  1075.  As  to  payments  to  creditors  and  others —  The  decree  es- 
tablishes not  only  the  fact  that  the  payments  were  made,  but  that 
they  were  rightfully  made.  The  validity  of  the  debt,  and  the  right 
of  the  party  to  whom  it  is  paid,  are  adjudged,  as  well  as  the  fact 
of  payment.^*  Hence  a  judgment  creditor,  who  was  a  party  to 
the  accounting,  is  barred  by  the  decree  from  bringing  thereafter 
a  creditor's  suit  to  impeach  as  fraudulent  the  settlements  made  by 
the  representative,  and  embraced  in  the  account.^^     So,  also,  a 

ter   of   Froelich,    122    App.    Div.   440;  33  Matter   of    Elting,   93   App.    Div. 

aff'd,  192  N.  Y.  566;  Matter  of  Peck,  516;  Matter  of  O'Reilly,  supra;  Kirk 

131    App.   Div.    81 ;    Matter   of   Hunt,  v.   McCann,   supra;  Matter   of   Irwin, 

41    Misc.    72;    83   N.    Y.    Supp.    652;  supra. 

Cochrane  v.  Alexandre,  56  Misc.  212.  34  Wright    v.    Meth.    Epis.    Church, 

Compare  Matter  of  Perkins,  75  Hun,  HofFm.   202;   Altman  v.   Hofeller,   152 

129;   26  N.   Y.   Supp.   958;   Brown  v.  N.   Y.   498;    Skillin  v.    Central   Trust 

Wheeler,    53   App.   Div.   6;    65   N.   Y.  Co.,  80  App.  Div.  206;  80  N.  Y.  Supp. 

Supp.  436.  188 ;  Armstrong  v.  Stone,  64  Misc.  504. 

31  Matter  of  Tilden,  98  N.  Y.  434 ;  A  person  claiming  to  be  a  creditor 
Matter  of  Douglas,  60  App.  Div.  64;  of  a  deceased  person  cannot  avail 
69  N.  Y.  Supp.  687 ;  Matter  of  Union  herself  of  an  adjudication  establish- 
Trust  Co.,  65  App.  Div.  449;  72  N.  Y.  ing  the  existence  of  his  claim,  conr 
Supp.  977 ;  aff'd,  174  N.  Y.  541 ;  Mat-  tained  in  a  former  decree  settling 
ter  of  Guaranty  Trust  Co.,  131  App.  the  account  of  the  administratrix, 
Div.  658.  See  Matter  of  McGoughran,  without  accepting  the  further  adjudi- 
124  App.  Div.  312;  192  N.  Y.  565;  cation,  also  contained  in  the  decree. 
Matter  of  Goldsticker,  id.  35.  See  that  the  claim  has  been  paid.  (Mat- 
Matter   of    Clapp,    30    Misc.    395;    63  ter  of  Murphy,  59  Misc.  131.) 

N.  Y.  Supp.  1096.  35  Rose  v.  Lewis,  3  Lans.  320.     The 

32  Bowditeh  v.  Ayrault,  63  Hun,  23 ;  allowance  made  by  a  surrogate,  for 
17  N.  Y.  Supp.  281;  128  N.  Y.  222;  the  costs  and  counsel  fees  on  an  ac- 
Matter  of  O'Reilly,  59  Misc.  136;  eovmting,  is  not  conclusive  in  an  ac- 
Matter  of  Hurlbut,  51  Misc.  263;  tion  by  the  attorney,  to  recover  for 
Kirk  V.  McCann,  117  App.  Div.  56;  his  services  and  disbursements.  (My- 
101  N.  Y.  Supp.  1093;  Matter  of  Mar-  gatt  v.  Wilcox,  1  Lans.  55;  aff'd,  45 
shall,  43  Misc.  238;  Matter  of  Irwin,  N.  Y.  306.)  Where  money  has  been 
59  Misc.  143 ;  Matter  of  Trust  &  Dep.  paid  upon  an  erroneous  decree  which 
Co.,  110  App.  Div.  528.  is  afterward  reversed,  the  payor  may, 

62 
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decree  settling  the  accounts  of  executors  and  charging  them  with 
a  certain  mortgage  which  they  are  declared  to  hold  in  trust  for 
certain  purposes  directed  hy  the  will,  directing  payment  of  the 
interest  thereon  to  the  beneficiaries  under  the  trust,  estops  not 
only  the  beneficiaries,  who  were  parties  to  the  proceeding,  from 
subsequently  questioning  the  propriety  of  the  transactions  by  which 
the  trustees  became  possessed  of  such  mortgage,^®  but  as  well  the 
executors,  from  seeking  to  evade  their  liability  to  account.^^  Ajid 
the  same  principle  applies  to  a  decree  confirming  a  sale  of  lands 
under  a  power,  and  directing  distribution  of  the  proceeds.^* 

§  1076.  Sureties  concluded — Except  on  voluntary  accountings,^' 
the  sureties  on  the  accounting  party's  bond  are  not  necessary 
parties  to  the  judicial  settlement  of  their  principal's  accounts,  and 
are  not  usually  actual  parties;  but,  in  the  absence  of  fraud,  or 
collusion,  they  are  concluded  by  the  decree,  for,  by  the  terms  of 
their  contract,  they  are  privy  to  the  proceeding.*"  The  decree  is 
conclusive  as  evidence  only.*^  Sureties  upon  an  administration 
bond,  as  well  as  the  principal,  are  estopped  from  questioning  the 


after  demand  and  refusal,  maintain 
an  action  to  recover  the  amount  paid. 
(Scholey  v.  Halsey,  72  N.  Y.  578.) 
A  decree  settling  an  account,  which 
includes  a  bill  only  partly  paid,  pro- 
tects the  accounting  party  only  as  to 
that  so  paid.  (Matter  of  White,  6 
Dem.  375.)  An  interested  party  who 
was  present  at  an  accounting,  in  the 
absence  of  proof  to  the  contrary,  will 
be  presumed  to  have  knowledge  of  the 
presence  of  items  in  the  account,  in 
the  distribution  of  its  balance,  of 
which  he  is  a  participant.  (Robinson 
V.  Robinson,  2  St.  Rep.  666.)  A  de- 
cree upon  an  accounting  adverse  to  a 
claim  is  a  bar  to  a  subsequent  action 
thereon.  (Baldwin  v.  Smith,  91  Hun, 
230;  36  N.  Y.  Supp.  159;  Sexton  v. 
Sexton,  64  App.  Div.  385;  72  N.  Y. 
Supp.  213;  aff'd,  174  N.  Y.  510.) 

36  Matter  of  Denton,  103  N.  Y.  607; 
Matter  of  Hawley,  100  id.  206;  Ells- 
worth V.  Hinton,  47  Hun,  625.  See 
Matter  of  Willets,   112  N.  Y.  289. 

37  Kager  v.  Brenneman,  47  App.  Div. 
63;   62  N.  Y.  Supp.  339. 

38Burkard  v.  Crouch,  169  N.  Y. 
399;  Shimmel  v.  Morse,  57  App.  Div. 
434 ;  Mutual  Life  Ins.  Co.  v.  Schwaner, 
36  Hun,  373;  aff'd,  101  N.  Y.  681; 
Rhodes  v.  Caswell,  41  App.  Div.  229; 
58  N.  Y.  Supp.  470;  Weintraub  v. 
Siegel,  133  App.  Div.  677.     As  to  the 


application  of  the  doctrine  of  equitable 
estoppel  to  prevent  impeachment  of  de- 
crees generally,  see  Matter  of  Lyman, 
14  Misc.  352;  36  N.  Y.  Supp.  117; 
Durvea  v.  Mackey,  151  N.  Y.  204; 
Williams  v.  Whittell,  69  App.  Div. 
340;  74  N.  Y.  Supp.  820;  Boyer  v. 
Decker,  5  App.  Div.  623;  40  N.  Y. 
Supp.  469;  Matter  of  Irvin,  24  Misc. 
353;  53  N.  Y.  Supp.  715. 

39  Since  the  amendment  in  1893,  of 
section  2728,  of  the  Code  of  Civil  Pro- 
cedure, the  sureties  are  necessary  par- 
ties to  a  voluntary  accounting.  Hence, 
if  such  sureties  are  not  cited  on  an 
accounting  and  did  not  appear,  they 
are  not  liable  to  an  action  to  re- 
cover a  legacy  ordered  to  be  paid  on 
the  accounting.  The  amendment  ap- 
plies to  a  surety  whose  bond  was  exe- 
cuted before  the  amendment.  There  is 
no  impairment  of  the  abligation  of  the 
contract  expressed  in  the  bond,  as  the 
amendment  affects  procedure  only. 
(Cookman  v.  Stoddard,  132  App.  Div. 
485.) 

40  Matter  of  Bodine,  119  App.  Div. 
493.     See  §  469,  ante. 

41  See  Hood  v.  Hayward,  48  Hun, 
330 ;  124  N.  Y.  1 ;  Wright  v.  Fleming, 
12  id.  469;  Stiles  v.  Burch,  5  Paige, 
132;  Altman  v.  Hoffeller,  152  N.  Y. 
498;  Martin  v.  Hann,  32  App.  Div. 
602;  53  N.  Y.  Supp.  186. 
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authority  of  the  surrogate  to  grant  the  letters,  or  the  liabilities  o£ 
the  sureties  for  the  acts  of  their  principal,  in  the  execution  of  his 
duties  as  administrator,  or  the  order  made  by  the  surrogate  fixing 
his  liability  ;^^  nor  will  they  be  allowed  to  question  the  jurisdiction 
for  a  defect  in  the  order  removing  their  principal.*^  A  decree 
discharging  an  administrator  and  his  sureties  is  assailable  by  any 
party  aggrieved,  either  by  motion  to  set  it  aside  or  by  proceedings 
on  appeal ;  and  in  neither  case  is  it  necessary  that  the  sureties 
have  notice  of  the  proceedings.** 

§  1077.  Direct  impeachment  of  decrees It  may  be  well  to  re- 
peat, that  the  doctrine  of  estoppel,  whether  statutory  or  otherwise, 
has  no  application  to  a  proceeding  instituted  for  the  express  pur- 
pose of  revoking  or  modifying  the  decree  in  the  court  which 
granted  it,  or  to  appeals  therefrom;*''  One  of  the  incidental  powers 
conferred  upon  Surrogates'  Courts  is  the  power  to  open,  vacate, 
modify,  or  set  aside  their  own  decrees  —  a  power,  however,  which 
can  only  be  exercised  "  in  a  like  case  and  in  the  same  manner  as  a 
court  of  record  and  of  general  jurisdiction  exercises  the  same 
powers.*®  As  a  general  rule,  where  an  account  of  an  executor 
has  been  judicially  settled,  it  may  be  presumed  that  he  has 
accounted  for  all  property  that  came  into  his  hands;  and  a  party 

42  Field  V.  Van  Cott,  15  Abb.  (N.  S.)  distinguished  from  his  general  power 
349;  People  v.  Falconer,  2  Sandf.  81;  to  grant  new  trials.  (People  v.  Jus- 
Cadwell  v.  Colgate,  7  Barb.  253;  tices,  etc.,  1  Johns.  Cas.  180.)  Sur- 
Thayer  v.  Clark,  4  Abb.  Ct.  App.  Dec.  rogates'  Courts  have  always  had  the 
391;  Scofield  v.  Churchill,  72  N.  Y.  power  to  reopen  a  decree  settling  an 
565 ;  Keegan  v.  Smith,  60  App.  Dlv.  account,  to  correct  a  mistake,  by 
168;  70  N.  Y.  Supp.  260;  aff'd,  172  amendment, —  e.  g.,  to  require  a  fur- 
N.    Y.    624.  ther  account,  in  respect  to  a  sum  re- 

43  Harrison  v.  Clarke,  20  Hun,  404.  ceived  by  the  accounting  party,  with 

44  Deobold  v.  Oppermann,  111  N.  Y.  which  he  had  charged  himself  at  less 
531;  20  St.  Rep.  81;  Matter  of  Bodine,  than  the  real  amount.  (Sipperly  v. 
119  App.  Div.  493.  Baueus,  24  N.  Y.  46.)      But  see  Mat- 

45  Campbell  v.  Logan,  2  Bradf.  90;  ter  of  Mount,  27  Misc.  411;  59  N.  Y. 
Kerr  v.  Kerr,  41  N.  Y.  272;  Post  v.  Supp.  176.  The  causes  for  which  sur- 
Mason,  26  Hun,  187;  afi'd,  91  N.  Y.  rogates'  decrees  may  be  vacated  under 
539.  Where  a  decree  has  been  modi-  section  2481  are  analogous  to  those 
fied  after  the  bringing  in  of  additional  enumerated  in  sections  1282  and  1283, 
parties  for  the  purpose  of  enabling  and  governed  by  the  limitation  im- 
them  to  present  de  novo  all  questions  posed  therein,  except  where  fraud  and 
concerning  their  rights,  the  prior  de-  collusion  are  made  the  ground  of  the 
cree  is  not  res  adjudicata  as  to  the  application.  In  the  latter  cases,  those 
rights  of  such  additional  parties,  limitations  have  no  application.  (Mat- 
{Matter  of  Keogh,  126  App.  Div.  285.)  ter    of    Tilden,    98    N.    Y.    434;    with 

46  Co.  Civ.  Proc,  §  2481,  subd.  6;  opinion  below,  1  How.  Pr.  [N.  S.] 
Matter  of  Richardson,  81  Hun,  425;  409;  Melcher  v.  Stevens,  1  Dem.  123- 
30  N.  Y.  Supp.  1008.  See  §§  52,  54  Matter  of  Henderson,  157  N.  Y.  423; 
et  seq.,  ante.  The  power  which  a  Matter  of  Flynn,  136  id.  287;  49 
surrogate  has  to  set  aside  a  decree  St.  Rep.  388.)  A  notice  to  vacate  a 
which  he  had  no  power  to  make  (Vree-  decree,  on  the  ground  that  the  de- 
denburg  v.  Calf,  9  Paige,  128),  is  to  be  cision  does  not  state  the  facts  and  con- 
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who  seeks  to  compel  a  further  accounting  should  present  a  clear 
case  before  the  application  will  be  granted.*'^  It  is  said  that  the 
power  of  a  surrogate  to  open  a  decree  made  by  him  should  be 
cautiously  exercised,  and  not  simply  for  the  purpose  of  reviewing 
his  decision;  and  his  discretion  in  respect  thereto  is  reviewable  on 
appeal.     Laches,  in  moving  to  open  the  decree,  may  be  the  ground 

of  refusing  the  application.**  While  the  proceeding  is  in  the 

elusions  separately,  cannot  be  allowed  ever,  be  vacated  because  of  a  false 
after  the  expiration  of  one  year  from  statement  by  the  administrator,  in 
its  filing.  (Matter  of  Hesdra,  i  Misc.  his  petition  therefor,  that  he  was  the 
37;  23  N.  Y.  Supp.  84G.)  Heirs  who  husband  and  sole  next  of  kin,  without 
were  not  parties  to  an  accounting  can-  revoking  his  letters  of  administration. 
not  have  the  decree  opened  on  the  (Matter  of  Patterson,  146  N.  Y.  327; 
ground  that  the  account  may  be  used  66  St.  Eep.  639.)  So,  too,  if  a  party, 
against  them  under  section  1848.  from  any  excusable  cause,  fail  to  ap- 
(Matter  of  MeCunn,  15  St.  Rep.  712.)  pear  and  a  decree  is  entered  against 
Tlie  fact  that  one  of  the  next  of  kin  him  by  default,  the  surrogate  has  the 
of  a  testator  was  not  cited  in  pro-  power  to  open  the  decree.  (Matter 
ceedings  for  probate  is  "sufficient  of  Doig,  125  App.  Div.  746.) 
cause"  within  Co.  Civ.  Proc,  §  2481,  4T Matter  of  Soutter,  105  N.  Y.  514. 
for  opening  the  decree  of  probate  as  See  Matter  of  McManus,  66  App.  Div. 
to  such  next  of  kin.  (Matter  of  53;  73  N.  Y.  Supp.  88.  A  decree 
Odell,  1  Misc.  390;  '23  N.  Y.  Supp.  should  not  be  opened  for  the  purpose 
143 ;  Matter  of  Harlow,  73  Hun,  433 ;  of  including  in  the  account  disburse- 
26  N.  Y.  Supp.  469.)  So,  too,  as  to  ments  made  after  it  was  filed.  (Mat- 
one  who,  though  cited,  was  sick  and  ter  of  Arkenburgh,  38  App.  Div.  473 ; 
had  no  knowledge  of  the  hearing.  56  N.  Y.  Supp.  523.)  But  where  the 
(Matter  of  Traver,  9  Misc.  621 ;  30  N.  final  accounting  of  the  executor  of  a 
Y.  Supp.  851.)  But  otherwise  as  to  deceased  executrix  iails  to  include 
one  not  required  to  be  cited,  where  moneys  which  should  have  been  re- 
the  decree  refused  probate.  (Matter  ceived  by  her  estate  as  commissions 
of  Tilden,  56  App.  Div.  277.)  See  allowed  on  the  settlement  of  the  es- 
Matter  of  Wohlgemuth,  110  App.  Div.  tate  of  which  she  was  executrix,  the 
644;  97  N.  Y.  Supp.  367;  aff'd,  184  beneficiary  under  her  will  may,  by 
N.  Y.  578.  A  creditor  of  the  estate  motion,  compel  her  executor  to  make 
who  has  presented  his  claim,  may  pro-  a  further  accounting  for  the  commis- 
cure  a  decree  opening  the  final  settle-  sions.  The  petitioner  is  not  compelled 
ment  of  the  .account  of  the  adminis-  to  move  to  open  the  former  decree, 
trator,  obtained  without  notice  to  (Matter  <A  Heaney,  125  App.  Div. 
him,    and    thereupon   proceed    against  619.) 

the     administrator,    without     making  48  Story   v.    Dayton,    22    Hun,   450; 

beneficiaries     of     the    estate     parties.  Strong  v.  Strong,  3  Redf.  477 ;  Matter 

though  they  have  received  their  shares,  of    Salisbury,    6    N.    Y.    Supp.    932 ; 

(Matter  of   Gall,   47   App.   Div.   490;  Decker     v.     Elwood,    3    Sup.    Ct.    (T. 

62  N.  Y.  Supp.  420.)      See  Matter  of  &   C.)    48;    Yale   v.   Balier,   5   id.    10. 

Killan,   172  N.  Y.  547.     The  petition  See  Matter  of  Bodine,  IIJ  App.  Div. 

and  account  of  an  executor  are  in  the  493.      After    the    lapse   of   years, —  in 

nature  of  pleadings,   and,  when  prop-  this   case  nine, —  a   surrogate's   decree 

erly  verified,  the  statements  contained  should   not  be  opened  for   an   alleged 

in  the  accounts  are,  unless  questioned,  mistake,   except   upon    clear   evidence, 

to  be  regarded  as  true;  a  decree  will  (Matter   of  Deyo,  36  Hun,  512.)      S. 

not  be  set  aside,  therefore,  on  motion,  p..  Matter  of  Waack,  5   N.   Y.   Supp. 

for  failure  to  prove  facts,  when  they  522;    Matter    of    Stevens,    6    id.    635. 

are  there  sufficiently  stated.     (Matter  The  application  to  vacate  the  decree, 

of     Baity,     2     Connoly,     485.)        See  if  based  on  the   infancy  of  the  party 

§    1081,   post,   notes    64    and    66.      A  applying,   or  the  existence   of  irregu- 

decrec  upon  an  accounting  may,  how-  larities  in  the  course  of  the  proceed- 


981 


Their  Effect  and  Enfoecement. 


1077. 


appellate  court,*®  or  even  where  the  decree  has  been  affirmed  upon 
appeal,  and  remitted  by  that  court  for  further  proceedings,  the 

ing,  should,  if  two  years  have  expired 
from  the  entry  of  the  decree,  be  made 
within  one  year  after  the  minor  ar- 
rives at  the  age  of  twenty-one  years. 
(Matter    of    Tilden,    98    N.    Y.    434.) 

.  The  time  to  appeal  from  a  surrogate's 
decree   having   expired,  it   seems   that 

I  an  error  in  substance  cannot  be  cor- 
rected therein  by  him,  on  motion. 
(Matter  of  Seaman,  63  App.  Div.  49; 
71  N.  Y.  Supp.  376;  Matter  of  Coogan, 
27  Misc.  563;  59  N.  Y.  Supp.  Ill; 
Matter  of  Campbell,  55  Misc.  469; 
Matter  of  Gaflfney,  116  App.  Div.  583; 
101  N.  Y.  Supp. '882;  afif'd,  189  N.  Y. 
503.)  See  Matter  of  Cook,  68  Hun, 
280;  22  N.  Y.  Supp.  969.  In  Matter 
of  Baker  (N.  Y.  Law  J.,  July  15, 
1892),  the  decree  which  directed  the 
fund  in  question  to  be  distributed  by 
the  executor  was  made  without  no- 
tice to  the  attaching  creditor.  Sub- 
sequently, a  motion  was  made  by  the 
executor  on  notice  to  all  the  parties 
in  interest  to  modify  said  decree  by 
striking  out  sucli  direction  and  pro- 
viding for  the  deposit  of  the  fund  in 
a  trust  company  to  await  the  deter- 
mination of  the  conflicting  claims  of 
tlie  attaching  creditor  and  the  other 
claimant  of  the  fund.  This  was  denied. 
An  application  was  then  made  by  the 
attaching  creditor,  and  the  sheriff 
holding  the  attachment,  to  have  their 
right  of  claim  to  the  money  attached 
determined,  and  for  leave  to  intervene 
for  the  purpose.  Per  Ransom,  S.: 
"As  tlie  attachment  was  issued  prior 
to  the  entry  of  the  decree,  I  have  con- 
cluded to  open  the  decree  for  the  pur- 
pose of  hearing  the  parties  respecting 
the  disposition  of  the  fund  in  con- 
troversy, although  I  am  not  at  all 
satisfied  that  the  same  relief  could 
not  be  given  without  disturbing  the 
decree.  (Russell  v.  Ruckman,  3  E.  D. 
Smith,  427,  428.)  I  was  previously 
of  the  opinion  that  I  did  not  have 
the  power  which  I  am  now  exercising, 
but  further  consideration  of  the  sub- 
ject has  convinced  me  that  I  was  in 
error.  (Co.  Civ.  Proc,  §  655,  subd. 
1;  O'Brien  v.  Glenville  Wool  Co.,  50 
N.  Y.  134  J  Russell  v.  Ruckman,  su- 
pra; Hall  V.  Brooks,  89  N.  Y.  33; 
Baker  v.  Brown,  64  Hun,  627 ;  Backus 
V.  Kimball,  27  Abb.  N.  C.  364,  365.)" 
See  Matter  of  Pierson,  19  App.  Div. 
478;    -16   N.  Y.   Supp.   557.     A  decree 


settling  an  executor's  account  will  not 
be  opened  and  modified,  upon  the  ap- 
plication of  the  executor,  on  the 
ground  that  he  included  in  his  ac- 
count a  sum  wliich  was  not  assets, 
where  it  appears  tliat  he  had,  in  fact, 
received  such  sum  with  knowledge  of 
all  the  facts,  and  his  mistake,  if  any, 
was  one  of  law.  (Matter  of  Watts,  2 
Connoly,  415.)  S.  p.,  Matter  of  Beach, 
3  Misc.  393;  24  N.  Y.  Supp.  717;  Mat- 
ter of  Monteith,  27  Misc.  163;  58  N. 
Y.  Supp.  379.  Where  executors  dis- 
tributed, in  kind,  assets  consisting  of 
things-  in  action,  guaranteeing  their 
collection,  and  subsequently  had  a 
final  accounting  and  distribution  of 
the  remainder  of  the  estate, —  Held, 
that  the  decree  on  the  accounting 
should  not  be  opened  on  account  of  a 
loss  on  the  things  in  action,  but  the 
parties  concerned  must  resort  to  the 
guaranty.  (Redmond  v.  Ely,  2  Bradf. 
175.)  A  proceeding  by  a  creditor  of 
a  decedent  to  procure  a  modification 
of  a  decree  finally  settling  the  ac- 
counts of  the  administratrix  and  dis- 
tributing the  estate,  by  directing  the 
payment  of  his  claim,  brought  eight 
years  and  one  month  after  the  grant- 
ing of  letters,  is  not  barred  by  the 
Statute  of  Limitations  where  it  ap- 
pears that  the  administratrix  was 
served  with  notice  of  the  claim  within 
six  months  after  the  granting  of  let- 
ters, did  not  reject  it,  and  no  pro- 
ceedings were  taken  to  have  the  claim 
passed  upon  under  section  1822  of  the 
Code  of  Civil  Procedure,  but  an  ac- 
counting and  distribution  of  the  es- 
tate were  had,  in  which  she  not  only 
made  no  mention  of  the  claim,  but 
alleged  upon  oath  that  her  daughter, 
an  infant,  was  the  only  creditor;  and 
the  claimant  was-  not  cited  to  appear 
and  had  no  notice  of  that  proceeding; 
and,  acting  upon  the  assumption  that 
no  final  decree  settling  her  accounts 
would  be  made  without  notice  to  him, 
he  began  an  action  at  law  against  her 
for  the  payment  of  his  claim,  which 
she  contested  for  over  five  years,  and 
which  finally  resulted  in  a  judgment 
in  his  favor  and  in  the  meantime  she 
devastated  the  estate.  (Matter  of 
Gall,  182  N.  Y.  270.) 

4»  Matter  of  Murphy,  79  App.  Div. 
541;  SI  N.  Y.  Supp.  101;  Matter  of 
Patterson,    63    Hun,    329.       Compare 
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surrogate  cannot  open  the  decree  and  grant  a  rehearing  for  alleged 
error  in  law,  but  must  give  effect  to  the  judgment  of  the  appellate 
court.^° 

§  1078.  "When  decree  may  be  impeached  collaterally. —  The  con- 
clusive effect  of  a  decree  necessarily  depends  upon  the  power  of 
the  court  to  pronounce  it.  A  decree,  which  transcended  the  juris- 
diction of  the  court  to  make,  may  be  attacked  in  all  courts,  either 
directly  or  collaterally,  as  being  void  for  want  of  jurisdiction.^^ 
Before  a  surrogate  can  acquire  jurisdiction  of  the  subject-matter, 
the  statute  requires  that  certain  facts  must  exist,  such  as  the  death 
of  a  person  whose  estate  is  sought  to  be  administered,  or  his  resi- 
dence in  the  county  of  the  surrogate,  or  the  location  of  assets  in 
that  county.  The  statute®^  provides,  that  "  the  Surrogate's  Court 
obtains  jurisdiction  in  every  case,  by  the  existence  of  the  jurisdic- 
tional facts  prescribed  by  the  statute,  and  by  the  citation  or  appear- 
ance of  the  necessary  parties."  If,  by  the  nonexistence  of  any 
jurisdictional  fact,  the  court  had  not  jurisdiction  of  the  subject- 
matter,  his  decree  is  not  merely  voidable,  subject  only  to  be 
reversed  on  appeal  or  by  a  direct  proceeding  for  that  purpose, 
but  it  is  absolutely  void,  and  no  rights  can  be  founded  thereon.^^ 

§  1079.  Evidence  of  jurisdictional  facts — When  the  authority 
of  a  surrogate's  decree  is  attacked  in  a  collateral  proceeding,  for 
want  of  jurisdiction  over  the  subject-matter,  or  the  parties,  alle- 
gations of  the  jurisdictional  facts  in  the  petition  or  pleadings  upon 
which  the  decree  or  order  is  based,  are  evidence  of  the  existence 
of  those  facts ;  and  a  recital  in  a  decree  of  the  due  citation  of  the 
necessary  parties  is  presumptive  proof  thereof.^*      The  rule  is 

Matter  of  Blair,  60  Hun,  523.     After  strong,   72  App.   Div.   286;    76   N.   l*. 

an  appeal  has  been  perfected  from  a  Supp.  37. 

decree  settling  an  account,  the  surro-  B2  Co.  Civ.  Proc,  §  2474. 

gate  has   no   power  to  open  the  pro-  53  Dakin  v.  Demming,  6  Paige,  95 ; 

ceedings  and  send  the  issues  back  to  Tucker    v.    Tucker,    4    Abb.    Ct.    App. 

the     referee     for     further     testimony.  Dec.  428;  Dudley  v.  Mayhew,  3  N.  Y. 

(Matter  of  May,  6  N.  Y.  Supp.  357;  9;   Van  Deusen  v.  Sweet,  51  id.  378; 

24  St.  Rep.  888.)  Roderigas  v.  East  River  Savings  Inst., 

BO  Reed  V.  Reed,  52  N.  Y.  651.     See  76  id.  310;    Hoes  v.  New  York,  etc.. 

Matter   of   Westerfield,    61    App.   Div.  R.   Co.,   173  N.  Y.  435;   McCarthy  v. 

413;    70   N.   Y.   Supp.    641.     But   an  Supreme  Court  of  Foresters,  107  App. 

affirmance  of  the  decree  does  not  de-  Div.  135;  Ziemer  v.  Crucible  Steel  Co., 

prive  persons  interested,  who  were  not  109   App.   Div.   169;    90   N.   Y.   Supp. 

parties  to  the  appeal,  of  the  right  to  962.     See  Hetzel  v.  Easterly,  96  App. 

have   the   decree   set   aside  for   fraud.  Div.  517;   89  N.  Y.  Supp.   154. 

(Matter  of   Hodgman,   82   Hun,   419;  54  Co.  Civ.  Proc,  §  2473;  Van  Gaas- 

31  N.  Y.  Supp.  263.)  beek   v.    Staples,    85    App.    Div.    271; 

51  See  Washbon  v.  Cope,   144  N.  Y.  83  N.  Y.  Supp.  225;   aff'd,  177  N.  Y. 

287;  63  St.  Rep.  716;  Matter  of  Arm-  524. 
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stated  to  be,  that  "  when  certain  facts  are  proved  to  a  court  or 
oiScer,  having  only  special  and  limited  jurisdiction,  as  a  ground 
for  issuing  process,  and  there  is  a  total  defect  of  evidence  as  to 
any  essential  fact,  the  process  will  be  void;  but  where  the  proof 
has  a  legal  tendency  to  make  out  a  proper  case,  in  all  its  parts, 
for  issuing  the  process,  then,  although  the  proof  may  be  slight 
and  inconclusive,  the  process  will  be  valid  until  set  aside  by  a 
direct  proceeding  for  that  purpose."  ^^  In  the  one  case,  the  court 
acts  without  authority ;  in  the  other,  it  only  errs  in  judgment  upon 
a  question  properly  before  it  for  adjudication.^®  In  granting  a 
citation  upon  a  verified  petition  which  alleges  all  the  necessary 
jurisdictional  facts  which  the  statute  requires  in  the  particular 
case,  the  surrogate  acts  judicially,  and  the  rule  is,  therefore,  that 
his  jurisdiction  thus  adjudged  by  him  cannot  be  impeached  col- 
laterally. It  can  be  attacked  only  directly  in  a  proceeding  for 
that  purpose,  or  by  appeal.  And  so,  inasmuch  as  the  surrogate, 
upon  probate  proceedings,  has  jurisdiction  and  is  bound  to  inquire 
whether  decedent  was  an  inhabitant  of  his  county  at  the  time  of 
his  death,  his  decision  that  such  was  the  case  cannot,  in  the  absence 
of  fraud  or  collusion,  be  questioned  collaterally.^''^    But  where  let- 

55  staples  V.  Faircliild,  3  N.  Y.  41  the  law  more  difficult  of  solution  than 
(per   Jewett,    Ch.   J.)  ;    S.    p..   Potter   to   define  when,   and  under  what  cir- 

V.  Ogden,  136  jST.  Y.  384,  396 ;  Suther-  cunistances  the  proceedings  of  inferior 

land  V.  St.  Lawrence  Co.,  42  Misc.  38;  as  well  as  superior  courts  may  be  at- 

rev'd  on  other   points,   101  App.  Div.  tacked,   and  when  they   are  a  protec- 

299.  tion    to    persons    acting   under    them. 

56  In  Potter  v.  Purdy  (29  N.  Y.  *  *  *  There  are  some  general  rules 
106 ) ,  which  was  an  appeal  from  a  that  are  well  settled ;  one  is  that  the 
justice's  judgment,  Mullin,  J.,  writ-  proceedings  of  courts,  especially  of 
ing  the  opinion  of  the  court,  said:  limited  jurisdiction,  may  be  attacked 
"  When  in  special  proceedings  in  collaterally  for  want  of  jurisdiction 
courts  or  before  officers  of  limited  over  the  subject-matter;  another  is 
jurisdiction,  they  are  required  to  as-  that  if  the  court  or  officer  has  juris- 
certain  a  particular  fact,  or  to  ap-  diction  of  the  subject-matter,  then  the 
point  persons  to  act  in  such  proceed-  exercise  of  that  jurisdiction,  however 
ings,  having  peculiar  qualifications,  or  irregular  or  erroneous,  is  conclusive 
occupying  some  peculiar  relation  to  until  reversed."  (Per  Church,  Ch.  J., 
the  parties  or  the  subject;  such  acts,  Eoderigas  v.  East  River  Savings  Inst., 
when  done,  are  in  the  nature  of  ad-  76  N.  Y.  316.)  See  Matter  of  Farnam, 
judications  which,  if  erroneous,  must  75  id.  187;  Matter  of  Hood,  90  id. 
be  corrected  by  a  direct  proceeding  for  512;  Post  v.  Mason,  26  Hun,  187; 
that  purpose;  and,  if  not  corrected,  Woodward  v.  James,  16  Abb.  N.  C. 
the  subsequent  proceedings  which  rest  246. 

upon   them   are  not  afi'ected,  however       5T  Bolton  v.  Schriever,  135  N.  Y.  65; 

erroneous  such  adjudication  may  be."  47  St.  Kep.  870.     That  was  an  action 

And  see  Bumstead  v.  Read,  31  Barb,  of    ejectment   for   land   in   New   York 

661;   Bolton  v.   Brewster,  32  id.  389;  city,     plaintifl's   claiming   as   heirs-at- 

Monell  V.  Denison,   17  How.  Pr.  401 ;  law  of  one  under  whose  will,  proved 

Miller    v.    BrinkerhoiT,    4    Den.    119;  before    the    surrogate    in    New    York 

People  V.  Sturtevant,  9  N.  Y.  263,  and  county,  in  1841,  defendant  made  title 

cases  infra.     "  There  is  no  branch   of  as  devisee,  plaintifl's  maintaining  that 
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ters  of  administration  were  issued  by  a  surrogate,  upon  due  statu- 
tory proof  of  the  death  of  the  person,  administration  of  whose 
estate  was  applied  for,  and  it  afterward  turned  out  that  such  person 
was  not  dead  at  the  time,  a  debtor  of  the  alleged  intestate  was 
protected  in  paying  the  debt  to  the  administrator  so  appointed.  ^^ 

§  1080.  The  decree  must  be  a  judicial  act —  It  is  always  com- 
petent for  a  party  to  show,  in  impeachment  of  the  decree,  that,  as 
a  matter  of  fact,  the  surrogate  did  not  exercise  his  judgment  in 
the  matter ;  that  he  never  acted ;  that  his  seal  is  a  forgery,^"  and 
that  blank  letters,  signed  and  sealed,  had  been  stolen,  etc. ;  in  fact, 
any  jurisdictional  defect,  which  does  not  impeach  the  surrogate's 
decision,  may  be  shown,  to  avoid  the  force  and  effect  of  the  decree. 
It  was  accordingly  held,  that  where  a  petition  for  letters  of  admin- 
istration, though  alleging  all  the  necessary  jurisdictional  facts, 
was  not  presented  to  the  surrogate  personally,  that  he  never  saw 
the  petitioner,  and  never,  in  fact,  acted  upon  the  petition,  and 
had  no  actual  knowledge  of  it,  nor  of  the  issuing  of  the  letters, 
but  the  petition  was  received  by  a  clerk  in  the  office,  who  filled 
up  and  issued  a  blank  which  had  been  signed  by  the  surrogate  and 
left  with  him,  and  attached  the  seal, —  the  letters  were  absolutely 
void.  The  act  of  the  clerk  was  not  the  act  of  the  surrogate,  and 
judicial  power  cannot  be  delegated.*"  To  render  a  decision  of 
the  surrogate  on  a  jurisdictional  fact  conclusive,  therefore,  it 
must  appear  that  he  decided  upon  proofs  presented  to  him  by  the 

the   testator   was    not    a    resident   of  East  River   Sav.   Bk.,   63   N.   Y.   460, 

New    York   county;    that   he   died   in  a  decision,  which  gave  rise  to  no  little 

Columbia  county,  and  that  the  surro-  discussion,  and  has  now  been  expressly 

gate    of    the    former    county    had    no  overruled    by    Scott    v.    McNeal,    154 

jurisdiction  to  take  proof  of  the  will  U.  S.   34,  and  Matter  of  Killan,  172 

or  issue  letters  testamentary  thereon;  N.  Y.  547.     The   authorities  are  uni- 

—  Held,  that  it  was  for  the  surrogate  form  that,  at  common  law,  the  juris- 

to  determine  the  fact  of  inhabitancy,  diction   of    surrogates    is    confined    to 

before  admitting  the  will  to  probate,  granting  administration  upon  the  es- 

and    that    his    decision   could   not   be  tatea   of   deceased    persons,    and   if    a 

attacked  collaterally.    "  We  do  not  in-  person  is  alive,  the  letters  are  an  ab- 

tend   by   this   decision    to    attack   the  solute  nullity.     ( Jochumsen  v.  Suffolk 

principle  or  to  shake  the  authority  of  Bank,   3  Allen,  87;   Allen  v.  Dundas, 

the  first  Eoderigas  case    {supra),  for  3   T.    R.    125;    Griffith   v.    Frazier,    8 

we  simply  say  it  is  not  necessary  to  Cranch,  9.)      And  see  a  learned  note 

here    go    so   far    as   that   case   goes."  by  Judge  Redfield,  in  Am.  Law  Reg., 

(Per    Peckham,    J.)      See    Conajit    v.  April,  1876,  p.  212;   ante,  §  342. 

Wright,  19  Misc.  321 ;  44  N.  Y.  Supp.  69  Wms.    on    Exrs.    489,    and    cases 

727;    Smith  v.  Blood,   106  App.  Div.  cited. 

317.  60  Roderigas  v.  East  River   Savings 

58  Marks  v.  Emigrant  Ind.  Sav.  Bk.,  Inst.,  76  N.  Y.  316.     And  see  Powell 

122   App.   Div.    661.     The  reverse  of  v.  Tuttle,  3  id.  396;  Keeler  v.  Frost, 

this  proposition  was  once  asserted  by  22  Barb.  400. 
the  Court  of  Appeals  in  Roderigas  v. 
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party  applying  for  process.  If  it  appears  by  the  record  that  no 
proof  was  presented  —  e.  g.,  where  the  petition  for  administration 
alleged  the  death,  "  upon  the  best  of  the  knowledge,  information, 
and  belief  "  of  the  petitioner  —  the  letters  issued  thereon  are  void ; 
such  an  allegation  is  not  "proof "  within  the  meaning  of  the 
statute.*^ 

§  1081.    Burden  of  proof  of  jurisdictional  facts Where,  in  a 

collateral  proceeding,  a  surrogate's  decree  is  set  up  as  a  ground  of 
right,  or,  on  the  other  hand,  is  impeached  for  want  of  jurisdiction, 
the  burden  of  proving  jurisdiction  on  the  one  hand,  or  want  of 
jurisdiction  on  the  other,  is  upon  the  party  so  claiming  under,  or 
impeaching,  the  decree.®^  The  rule  has  always  been,  that,  'prima 
facie,  the  recitals  in  the  record  were  evidence  of  the  existence  of 
the  necessary  jurisdictional  facts,  and  that  proof  of  want  of  juris- 
diction, outside  the  record,  was  only  admissible  where  there  was 
no  record  of  any  proof  of  such  facts  having  been  adduced  before 
the  surrogate,  or  where  evidence  was  offered  to  show  that  juris- 
diction over  the  parties  was  not  acquired. ^^  In  other  words,  if 
the  facts  necessary  to  give  the  surrogate  jurisdiction  appear  to 
have  been  alleged  in  a  duly  verified  petition  or  answer  used  in  the 
proceeding  before  him,  and  it  also  appears  that  the  necessary  par- 

61  Eoderigas  v.  East  Eiver  Savings  is  presumptively  proved,  by  a  recital 
Inst.,  supra.  to   that   effect   in   the   decree."       (Co. 

62  Welch  V.  N.  Y.  Cent.  R.  R.  Co.,  Civ.  Proc,  §  2473.)  As  to  proof  ali- 
53  N.  Y.  610;  Belden  v.  Meeker,  47  unde  the  record,  see  Van  Deusen  v. 
id.  307;  Westervelt  v.  Westervelt,  46  Sweet,  .51  N.  Y.  378;  Hard  v.  Ship- 
N.  Y.  Super.  (J.  &  S.)  298;  Baldwin  man,  6  Barb.  621,  625.  A  surrogate 
V.  Rice,  44  Misc.  64;  100  App.  Div.  should  not  allow  his  record  proeeed- 
241;  183  N.  Y.  55;  Matter  of  Long  ings  before  him  to  be  impeached  by 
Island  L.  &  T.  Co.,  92  App.  Div.  1 ;  affidavits.  (Matter  of  Luce,  17  Week. 
87  K.  Y.  Supp.  65;  aff'd,  179  N.  Y.  Dig.  35.)  A  writ  of  prohibition  should 
520;  Matter  of  Weil,  110  App.  Div.  not  be  granted  to  restrain  a  surro- 
67.  gate  from  taking  proof  of  a  will  where 

63  Substantially  the  same  rule  is  the  petition  for  proof  stated  the  facts 
now  declared  by  statute,  which  pro-  necessary  to  confer  jurisdiction,  but 
vides  that  "  where  the  jurisdiction  of  objection  was  thereafter  made  that 
a  Surrogate's  Court  to  make,  in  a  decedent  was  a  resident  of  another 
case  specified  in  [section  2472  of  the  county.  The  presentation  of  the  peti- 
Code]  a  decree  or  other  determination,  tion  gave  the  surrogate  jurisdiction  of 
is  drawn  in  question  collaterally,  and  the  subject-matter,  and  the  objection 
the  necessary  parties  were  duly  cited  raised  an  issue  which  the  surrogate 
or  appeared,  the  jurisdiction  is  pre-  had  power  to  determine  as  incident  to 
sumptively,  and,  in  the  absence  of  the  subject-matter,  and  his  decision  if 
fraud  or  collusion,  conclusively,  es-  erroneous  could  be  reviewed  on  appeal, 
tablished,  by  an  allegation  of  the  ju-  but  not  assailed  collaterally.  (People 
risdictional  facts,  contained  in  a  writ-  v.  Surrogate  of  Putnam  Co.,  36  Hun, 
ten  petition  or  answer,  duly  verified,  218;  16  Abb.  N.  C.  241.)  Beams  v. 
used  in  the  Surrogate's  Court.  The  Gould  (77  N.  Y.  455)  was  a  decision 
fact  that  the  parties  were  duly  cited  under  L.  1870,  u.  359,  now  abrogated 
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ties  were  duly  cited  or  appeared,  then,  "  in  the  absence  of  fraud 
or  collusion,"  the  jurisdiction  is  conclusively  proved,  whenever  the 
question  is  raised  collaterally.^*  This  rule  applies  only  where  the 
decree  is  collaterally  impeached.  It  does  not,  of  course,  apply  to 
a  proceeding  brought  directly  for  the  purpose  of  revoking  or  modi- 
fying a  decree.  The  surrogate  has  always  had  authority  to  open 
a  decree  which  he  had  no  power  to  make,^^  or  which  was  entered 
by  default,  in  consequence  of  a  mistake  or  accident  depriving  a 
party  of  a  hearing.^® 

§  1082.  Jurisdiction  of  parties. —  Though  the  court  had  juris- 
diction of  the  subject-matter,  its  decision  binds  only  those  who 
were  properly  before  it,  either  actually  or  constructively,  and  this 
ground  of  objection  to  the  decree  may  be  taken  in  any  proceeding 
where  it  is  brought  in  question.  The  adjudication  by  the  surro- 
gate is  conclusive  as  to  all  strangers,  and  as  to  all  parties  in  interest 
who  were  before  the  court  upon  the  adjudication;  and  citation  or 
appearance  of  the  necessary  parties  is  presum.ptively  proved  by  a 
recital  to  that  effect  in  the  decree.  But  a  decree  is  not  absolutely 
void  because  all  the  necessary  parties  were  not  cited  or  did  not 
appear.  Thus,  where  the  surrogate  had  jurisdiction  of  the  sub- 
ject-matter before  him,  but  subsequently  discovered  persons  inter- 
ested, who  were  entitled  to,  but  did  not  have,  notice,  because  their 
existence  was  denied  by  the  petition,  his  decree  was  held  not 
void,  but  only  inoperative  as  to  the  interest  of  those  not  served.®'' 
It  should  be  remarked  here,  however,  that  while  jurisdiction  of 
the  subject-matter  once  acquired  is  retained  throughout  all  the 

64  Harrison  v.  Clark,  87  N.  Y.  572 ;  Harrison  v.  McMahon,  1  Bradf .  283 ; 
Kelly  V.  West,  80  id.  139;  Beams  v.  Dobke  v.  McClaran,  41  Barb.  491. 
Ctould,  77  id.  455.  For  illustrations,  And  see  ante,  §  1077.  The  power  of 
see  Matter  of  Harvey,  3  Eedf.  214;  the  surrogate  under  Co.  Civ.  Proc, 
Sheldon  v.  Wright,  5  N.  Y.  497;  Far-  §  2481,  "to  open,  vacate,  modify  or 
ley  V.  McConnell,  52  id.  630 ;  aff'g  7  set  aside,  or  to  enter  as  of  a  former 
Lans.  428;  Vanderpoel  v.  Van  Valk-  time,  a  decree  or  order,"  is  limited  to 
enburgh,  6  N.  Y.  190 ;  Matter  of  Kel-  cases  of  "  fraud,  newly-discovered  evi- 
lura,  50  id.  298;  Colton  v.  Ross,  2  dence,  clerical  errors,  or  other  suf- 
Paige,  396 ;  Beers  v.  Shannon,  12  Hun,  ficient  cause."  And  the  words  "  other 
161;  Howard  v.  Moot,  64  N.  Y.  262;  sufficient  cause"  must  be  interpreted 
aff'g  2  Hun,  475 ;  Wetmore  v.  Parker,  to  mean  causes  of  like  nature  with 
52  N.  Y.  450;  aff'g  7  Lans.  121;  Jack-  those  specifically  named.  (McGaffin 
son  V.  Robinson,  4  Wend.  436;  Sul-  v.  City  of  Cohoes,  74  N.  Y.  387; 
livan  V.  Fosdick,  10  Hun,  173;  John-  Matter  of  Tilden,  98  id.  434.) 

ston  V.  Smith,  25  id.  171.  67  Bailey    v.    Stewart,    2   Redf.   212. 

65  Vreedenburg  v.  Calf,  9  Paige,  And  see  Brick  v.  Brick,  66  N.  Y.  144. 
12.8;  Campbell  v.  Logan,  2  Bradf.  90;  A  surrogate's  decree  having  been  ad- 
Kerr  v.  Kerr,  41  N.  Y.  272.  See  judged  void,  by  the  Supreme  Court, 
Melcher  v.  Stevens,  1  Dem.  123.  it  is  superfluous  for  the  surrogate  to 

00  Co.  Civ.  Proc,  §  2481,  subd.  6;  vacate  it.  (Matter  of  Espie,  2  Redf. 
Pew   V.   Hastings,    1    Barb,    Ch.   452;    445.) 
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proceedings,  from  the  time  letters  are  issued  to  the  final  distribu- 
tion of  the  residue,  and,  in  this  view,  the  record  is  a  continuous 
record;  yet,  in  respect  to  the  jurisdiction  of  persons,  the  rule  is, 
that  it  must  be  acquired  anew  in  each  particular  proceeding  which 
is  to  divest  any  title  or  change  the  character  of  the  title,  or  ascer- 
tain and  settle  the  respective  rights  of  the  persons  interested. 
The  failure  to  give  the  notice  required  by  law,  in  any  such  case, 
to  the  persons  interested  is  not  (as  in  proceedings  at  common  law 
Avhere  jurisdiction  has  once  been  acquired)  a  mere  irregularity 
which  can  be  corrected  on  motion. 

§  1083.   Irregularities  and  omissions  not  jurisdictional. —  It  has 

always  been  held  that  mere  irregularities  in  the  proceeding  could 
not  be  urged  in  a  collateral  proceeding,  and  this  rule  has  been 
declared  by  the  Code  of  Civil  Procedure;  which  provides,  that 
"  an  objection  to  a  decree  or  other  determination,  founded  upon 
an  omission  therein,"  or  in  the  papers  upon  which  it  was  founded, 
of  the  recital  or  proof  of  any  fact  necessary  to  jurisdiction  which 
actually  existed,  or  the  failure  to  take  any  intermediate  proceed- 
ing required  by  law  to  be  taken,  is  available  only  upon  appeal. 
But,  for  the  better  protection  of  any  party,  or  other  person  inter- 
ested, the  Surrogate's  Court  may,  in  its  discretion,  allow  such  a 
defect  to  be  supplied  by  amendment."  ^  Thus,  irregularities  in 
serving  the  citation,®*  or  omission  to  take  a  bond  with  two  or  more 
sureties,™  or  in  the  proper  penalty,''-^  are  not  jurisdictional  defects, 
exposing  the  proceeding  to  collateral  impeachment.  So,  the 
manner  prescribed  by  statute  of  exercising  a  power  is  not  juris- 
dictional, except  in  respect  to  statutory  prescriptions  as  to  the 
mode  of  acquiring  jurisdiction.  As  a  regulation  of  practice,  when 
the  surrogate  has  acquired  jurisdiction,  a  statute  is  modal,  and 
does  not  affect  the  power  of  the  officer.'^  Neither  a  literal  nor 
technical  construction,  inconsistent  with  the  general  purpose  of 
the  law  or  well-established  principles  affecting  the  administration 
of  estates  and  the  operation  and  execution  of  wills,  should  be 
given  to  the  statutes  which  only  affect  the  mode  of  procedure  in 
the  Surrogate's  Court. 

68  Co.  Civ.  Proc,  §  2474.     This  sec-  26.      Mere   error    in   the  amount   di- 

tion  is  an  adoption  of  L.  1870,  c.  359,  rected  to  be  paid  by  an  administrator 

§   1,  which  limited  the  rule,  however,  does  not  render  the  order  void.     (Mun- 

to  the  Surrogate's  Court  of  New  York  dorflf  v.  Wangler,  44  N.  Y.  Super.  [J. 

county.  &  S.]   495.) 

69Wetmore  v.  Parker,  52N.  Y.  450;        72  Hartnett   v.    Wandell,    60    N.    Y. 

Pryer  v.  Clapp,   1   Dem.  387.  346;    aff'g  Alexander's  Will,   16   Abb. 

70  Bloom  V.  Burdick,  1  Hill,  130.  Pr.   (N.  S.)    9. 

71  Lawrence  v.  Parsons,  27  How.  Pr. 
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TITLE  SECOND. 

PEOCEEDINGS  TO  ENFOECE  DECEEES  UNDEE  THE  EEVISED  STATUTES. 

§  1084.  Remedy  by  attachment  and  execution  against  the  person. 
—  A  decree  or  order  may  award  a  sum  of  money  to  be  paid  by  a 
party,  into  court  or  to  some  person,  or  it  may  direct  the  perform- 
ance of  some  other  act.  The  methods  of  enforcement  under  the 
present  Code  differ  in  these  two  classes  of  cases ;  as  they  did,  also, 
under  the  former  statutes.''*  To  throw  light  upon  the  changes 
made  by  the  scheme  adopted  in  the  Code,  it  will  be  useful  to 
examine  the  mode  of  enforcing  decrees  and  other  determinations 
of  Surrogates'  Courts  under  each  system. 

Before  the  adoption  of  the  Code  of  Civil  Procedure,  the  surro- 
gate had  power  to  enforce  all  lawful  orders,  process,  and  decrees 
of  his  court,  by  attachment  against  the  persons  of  those  who  neg- 
lected or  refused  to  comply  with  such  orders  and  decrees,  or  to 
execute  such  process;  which  attachments  were  required  to  be  in 
form  similar  to  that  used  hy  the  court  of  chancery  im,  analogous 
cases?*  This  extended  to  orders  and  decrees  for  the  payment  of 
money,  as  well  as  to  those  for  the  delivery  of  specific  property, 
or  the  performance  of  other  specific  acts';  and  it  extended,  also,  to 
decrees  against  guardians.''^  This  power  was  not  derived  from 
the  Statute  of  Contempts  applicable  to  courts  of  record,''®  but 
existed  independently  of  it.  Certain  sections  of  the  Statute  of 
Contempts  were,  it  is  true,  applicable  to  proceedings  in  a  Surro- 
gate's Court  ]'''  but,  in  exercising  the  power  above  mentioned,  the 
court  did  not  proceed  by  virtue  of  that  statute,  and  could  not,  for 
the  benefit  of  the  injured  party,  fine  for  a  contempt,  for  mere  non- 
payment of  money  adjudged  due  by  a  decree,  and  then  commit 
for  the  nonpayment  of  the  fine.''^  The  power  was  that  of  chan- 
cery, which  was  exercised  by  an  attachment  commanding  the 
sheriff  to  bring  the  person  charged  before  the  surrogate,  to  answer 
for  his  alleged  misconduct.  The  party  charged  might  be  allowed 
to  give  bonds  to  appear.      Upon  the  return  of  the  attachment,  if 

73  The  rules  established  by  the  Code  TS  Seaman  v.  Duryea,  11  N.  Y.  324. 
apply,  by  its  terms,  only  to  a  special  T6  Matter  of  Watson,  5  Lans.  466 ; 
proceeding  commenced  on  or  after  the  s.  e.  in  Ct.  App.,  Watson  v.  Nelson, 
1st  day  of  September,  1880.  (Co.  Civ.  69  ISf.  Y.  536;  Seaman  v.  Duryea,  10 
Proc,  §  3347,  subd.  11.)  Barb.  .532;  aff'd,  11  N.  Y.  324. 

74  2  R.  S.  221,  §   6,  subd.  4;  Dun-  77  Watson  v.  Nelson,  supra. 
ford  V.  Weaver,  84  N.  Y.  445;  21  Hun,  78  lb. 

349. 
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he  did  not  exonerate  himself,  the  surrogate  might  make  an  order 
that  he  comply  with  the  decree  or  order  in  question,  and  that  he 
be  taken  and  kept  in  custody  until  he  did  so,  and  paid  the  fees, 
unless  sooner  discharged  according  to  law. 

Upon  this  order,  a  precept  or  warrant  might  be  issued  to  the 
sheriff,  under  the  seal  of  the  surrogate,  commanding  him  to  take 
the  body  of  the  person  charged,  and  keep  him  in  custody  until 
he  paid  the  money  or  performed  the  other  acts  specified.  It  was 
proper  that  the  warrant,  as  well  as  the  rule  or  order,  should  show 
the  failure  to  pay,  or  do  the  other  act  required ;  but  this  was  not 
regarded  as  essential,  if  it  appeared  by  the  other  proceedings.''* 
It  was  settled  that,  on  a  settlement  of  accounts,  the  surrogate  had 
power  to  adjudge  the  balance  due,  and  decree  its  payment ;  and 
that  this  decree  could  be  enforced  against  the  person.  But  it 
remained  a  question  whether  the  proper  final  process  was  a  com- 
mitment as  for  a  contempt,  or  a  precept,  or  an  execution.^"  This 
question,  whether  a  person  taken  under  final  process,  for  nonpay- 
ment of  money  adjudged  due  by  a  decree,  was  to  be  deemed  com- 
mitted for  contempt,  and,  therefore,  to  be  kept  in  close  custody, 
or  whether  he  was  to  be  deemed  taken  as  upon  an  ordinary  execu- 
tion against  the  person,  and,  therefore,  entitled  to  the  jail  liberties, 
and  to  be  discharged  from  imprisonment  under  the  statute,  was, 
for  a  time,  left  in  doubt  by  the  authorities.^^  The  confusion  in 
the  cases  arose  in  part,  at  least,  from  not  observing  the  principle 
that  the  power  to  issue  process  against  the  person  in  this  court  did 
not  depend  solely  on  the  Statute  of  Contempts,  but  existed  inde- 
pendently of  it ;  the  requisite  question  in  each  case  being,  whether 
it  was  one  of  commitment  for  contempt,  or  merely  a  process  in  the 
nature  of  an  execution  against  the  person.^^  It  was  settled  that, 
where  a  party  was  adjudged  to  have  in  his  possession  a  specific 
sum  of  money,  and  that  he  should  pay  it  over,  and  he  refused  to 
do  so,  the  disobedience  was  a  contempt,  and  the  prisoner  was  not 
entitled  to  the  liberties.  And  it  was,  at  length,  explicitly  declared 
that  where  the  surrogate's  decree,  rendered  against  an  executor, 
adjudged  payment  by  him  of  a  sum  of  money  generally,  to  a 

'9  Seaman  v.  Duryea,  10  Barb.  536 ;  Dee.  507 ;  which  was  the  ease  of  a  re- 
aff'd,  11  N.  Y.  324.  fusal,  bv  a  judgment  debtor,  to  obey- 
so  See  Watson  v.  Nelson,  69  N.   Y.  an  order  made  in  supplementary  pro- 
536,   545;    Seaman   v.   Duryea,    11    id.  ceedings,  that  she  apply,  to  the  satis- 
324.  faction  of  a  judgment,  a  sum  of  money 

81  See   Matter  of   Watson,    5    Lans.  belonging  to   her,  which   it  was  duly 
466.  found  that  slie  had  in  her  possession. 

82  People  V,  Cowles,  3  Abb.  Ct.  App. 
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person  entitled  to  a  share  of  the  estate,  and  he  failed  to  pay  it,  ths' 
proper  process  was  an  execution  against  the  body,  in  the  form  pre- 
scribed by  the  Court  of  Chancery,  upon  which  the  defendant  was. 
entitled  to  the  jail  liberties.*^  And  if  the  payment  of  money  gen- 
erally was  directed  "  by  an  interlocutory  order,  a  precept  of  com- 
mitment, which  was  equivalent  to  an  execution  in  a  civil  action," 
was  the  appropriate  process,  and  the  defendant  would  be  entitled 
to  the  jail  liberties  thereupon.**  The  remedy,  by  process  in  the 
nature  of  attachment,  was  applicable,  therefore,  to  all  classes  of 
orders,  whether  requiring  the  payment  of  money  or  the  doing  of 
any  other  thing.  It  was  the  only  remedy  for  disobedience  to 
orders  other  than  those  requiring  the  payment  of  money,  with  one 
exception,  to  wit,  orders  requiring  the  return  of  an  inventory. 

§  1085.  Remedy  by  action  on  the  bond —  On  the  other  hand, 
orders  and  decrees  for  the  payment  of  money  might  be  enforced 
by  execution,  and  by  action  upon  the  official  bond  of  a  defaulting 
representative,  as  well  as  by  attachment, —  the  remedy  by  attach- 
ment, and  that  by  execution  or  action  on  the  bond,  being  distinct.*'' 


83  Watson  V.  Nelson,  69  N.  Y.  536. 

84  lb.  The  adjudication,  in  this 
case,  was  that  the  appellant  had  no 
standing  in  the  Court  of  Appeals, 
whereupon  the  appeal  was  dismissed; 
but  the  court  took  occasion  to  express 
its  opinion  upon  the  merits,  as  above. 
In  People  v.  Marshall  (7  Abb.  N.  C. 
380),  the  rule,  indicated  by  the  Court 
of  Appeals,  as  above  stated,  was  ex- 
plained to  be  that  a  mere  failure,  on 
the  part  of  a  representative,  to  pay  a 
debt  adjudged  due  by  a  surrogate's 
decree,  was  not  a  contempt  for  which 
the  latter  was  authorized  to  impose 
upon  the  former  a  fine,  and  commit 
him  to  close  custody  for  nonpayment 
thereof;  and,  it  was  hcJd,  that  an  ad- 
ministrator might  be  committed  to 
close  custody  upon  an  attachment  for 
disobedience  to  a  decree  requiring  him 
to  pay  over  a  fund  shown  to  6e  in  his 
possession.  In  that  case,  on  the  re- 
turn of  the  attachment,  the  adminis- 
trator appeared,  and,  in  answer  to  in- 
terrogatories, alleged  that  he  had  the 
fund  in  hand,  but  had  not  paid  it 
over  pursuant  to  the  decree,  because 
there  were  rival  claimants  to  it.  From 
the  language  of  the  opinion  of  the 
Court  of  Appeals,  in  Watson  v.  Nelson 
{supra),  it  does  not  clearly  appear 
that  the  aggrieved  party  was  not  en- 


titled to  an  attachment  to  bring  the 
delinquent  before  the  court,  but  it  was 
said  that  a  commitment  to  close  cus- 
tody was  improper.  The  court  re- 
marked, "  We  must  hold  the  form  of 
commitment  to  have  been  unauthor- 
ized." But,  in  Matter  of  Sherry  {7 
Abb.  N.  C.  390),  the  surrogate  of 
New  York  county,  citing  the  case  in 
the  Court  of  Appeals,  refused  to  issue 
an  attachment  for  nonpayment  of 
money  adjudged  to  be  paid  by  a  de- 
cree, saying:  "If  the  petitioner  shall 
be  able  to  show  that  the  executor  actu- 
ally, and  not  constructively',  had  suf- 
ficient funds  in  hand,  applicable  to 
the  payment  of  petitioner's  allowance, 
at  the  date  of  decree,  then  he  will 
have  a  prima  facie  case  for  attach- 
ment for  contempt,  and  only  then." 

85  See  Saltus  v.  Saltus,  2  Lans.  9; 
Sherwood  v.  Judd,  3  Bradf.  419.  The 
only  case  presented  by  the  Revised 
Statutes,  as  originally  adopted,  where 
the  surrogate  was  authorized  to  direct 
the  prosecution  of  an  executor's  or  ad- 
ministrator's bond,  was  the  refusal  of 
the  executor  or  administrator  to  make 
and  return  an  inventory,  and  his  con- 
sequent removal  (2  R.  S.  85,  §  21)  ; 
though  it  wac  also  provided  that  obe- 
dience to  an  order  requiring  an  execu- 
tor or  administrator  to  render  an  ac- 
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Where  a  party  elected  to  proceed,  in  the  first  instance,  by  action 
upon  the  representative's  official  bond,  it  was  necessary  to  satisfy 
the  surrogate  that  the  representative  had  refused  or  omitted  to 
perform  a  decree  in  proceedings  for  an  account,  or  upon  a  final 
settlement,  or  for  the  payment  of  a  debt,  legacy,  or  distributive 
share.  Thereupon  the  surrogate  might  cause  the  bond  to  be  prose- 
cuted ;  and  he  was  required  to  apply  the  moneys  collected,  in 
satisfaction  of  the  decree,  in  the  same  manner  as  they  ought  to 
have  been  applied  by  such  executor  or  administrator.^^ 

'§  1086.    Execution  against  property. — Where  the  party  elected 
to  proceed  by  execution,  in  case  of  nonpayment,  before  proceeding 


coudt;  miglit  be  enforced  in  the  same 
manner  as  an  order  to  return  an  in- 
ventory, and  the  same  proceedings 
might  be  had  to  attach  the  disobedieiit 
party,  and  hit  letters  might  be  revolted 
'■  with  lilce  effect  as  in  those  cases." 
It  may  be  doubted  whether  this  latter 
provision  furnislied  any  warrant  for 
an  order  directing  the  prosecution  of 
tiie  bond,  on  a  mere  removal  for  de- 
fault in  rendering  an  account.  With 
a  view,  apparently,  of  remedying  the 
defect,  the  Legislature  immediately 
passed  an  act  (L.  1830,  c.  320,  §  23) 
providing,  that,  in  case  of  the  neglect 
or  refusal  of  an  administrator  to  per- 
form any  decree  "  for  rendering  an 
account,  or  upon  u,  final  settlement,  or 
for  the  payment  of  any  debt,  legacy 
or  distributive  share,"  the  surrogate 
might  cause  the  bond  to  be  prose- 
cuted, and  might  apply  the  moneys 
collected  as  directed  by  the  decree. 
But  this  statute  would  seem  to  have 
contemplated  only  the  case  of  a  decree 
for  the  payment  of  money,  and  not  a 
decree  for  the  performance  of  any 
other  act,  such  as  the  rendering  an 
account,  etc.  In  1837  and  1840,  a 
further  and  cumulative  remedy  (see 
People  V.  Guild,  4  Den.  551)  was  fur- 
nished, for  disobedience  to  an  order 
for  the  payment  of  money,  by  per- 
mitting the  docketing  of  such  order  in 
the  county  clerk's  office,  and  the  issue 
of  execution  thereon,  and  authorizing, 
in  case  of  its  return  unsatisfied,  an 
action  on  the  bond.  (L.  1837,  c.  460, 
§  65;  L.  1844,  c.  104,  §§  1,  2.)  But 
neither  of  these  statutes  gave  the 
privilege  of  prosecuting  the  bond 
merely  upon  the  revocation  of  letters 
for  refusal  or  neglect  to  render  an  ac- 
count, or  to  do  anything  else  than  pay 


money.  The  result,  therefore,  was, 
that  the  only  cases  in  which  the  bond 
of  an  executor  or  administrator  would 
be  ordered  to  be  prosecuted  were :  ( 1 ) 
where  there  was  a  revocation  of  letters 
for  refusal  or  neglect  to  return  an  in- 
ventory; and  (2)  where  there  was 
neglect  or  refusal  to  obey  an  order 
directing  the  payment  of  money.  Two 
courses  were,  accordingly,  open  to  the 
party  desiring  to  enforce  a  decree  for 
the  payment  of  money.  He  might,  on 
proof  of  the  nonpayment  as  directed 
by  the  decree,  apply  to  the  surrogate 
for  an  order  that  the  bond  be  prose- 
cuted as  provided  by  the  statute  of 
1830  (siipra)  ;  or  he  might,  under  the 
statutes  of  1837  and  1844  (supra), 
file  the  decree  in  the  county  clerk's 
office,  and  issue  an  execution  thereon, 
and  then,  in  case  of  its  return  unsatis- 
fied, he  might  apply  to  the  surrogate 
to  have  the  bond  assigned  to  him  for 
the  purpose  of  being  prosecuted. 
These  remedies  were  cumulative,  and 
it  was  discretionary  with  the  party 
whether  he  would  proceed,  in  the  first 
instance,  by  execution  on  the  decree, 
or  immediately  by  action  on  the  bond. 
If  the  latter  course  was  adopted,  the 
action  on  the  bond  was  instituted  in 
the  name  of  the  people,  under  the  di- 
rection of  the  surrogate,  by  whom  the 
moneys  collected  were  to  be  applied. 
(People  V.  Townsund,  37  Barb.  520; 
People  V.  Laws,  3  Abb.  Pr.  450.)  In 
the  other  case,  the  party  sued  in  his 
own  name,  as  assignee  of  the  bond, 
and  recovered  only  what  was  due  to 
him.  (Baggott  v.  Boulger,  2  Duer, 
160.) 

86  2  K.  S.  116,  §  19a,  inserted  by  L. 
1830,  c.  320,  §  23. 
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against  the  sureties,  he  might  apply  to  the  surrogate  for  a  certifi- 
cate, stating  the  amount  of  the  debt  and  costs  directed  to  be  paid 
by  the  decree.  This  certiiicate,  being  filed  with  any  county  clerk, 
was  entered  on  the  docket  of  judgments,  and  was  enforceable  by 
execution,  as  if  it  were  a  judgment  of  the  County  Court.^^  If  the 
execution  was  returned  unsatisfied,  the  surrogate  might  assign  the 
bond  to  the  creditor  or  applicant,  who  could  bring  an  action  in  his 
own  name,  as  assignee,  and  recover  the  amount  awarded  him  by 
the  surrogate's  decree.^*  This  remedy  might  be  had  against 
guardians.^® 

§  1087.  Action  on  the  decree.— Finally,  an  action  might  be 
brought  on  a  surrogate's  decree,  to  compel  payment  of  any  sum 
thereby  adjudged  to  be  due;  but  it  would  be  barred  by  the  Statute 
of  Limitations,  unless  commenced  within,  six  years,  as  the  court 
was  not  a  court  of  record.^** 

TITLE  THIED. 

PEOCEEDINGS    TO    ENFORCE    DECREES    UNDER    THE    CODE. 

§  1088.  Different  kinds  of  orders —  The  adjudications  made  or 
entered  in  writing  by  the  surrogate,  in  proceedings  before  him, 
are  either  intermediate  orders,  or  decrees  — ■  also  termed  final 
orders.  It  is  essential  to  their  validity  that  they  should  be  signed 
by  the  surrogate  f^  and  it  is  required  that  they  be  recorded  in  the 
proper  books.®^  The  final  determination  of  the  rights  of  the  par- 
ties to  a  special  proceeding  in  the  Surrogate's  Court  is  styled, 
indifferently,  a  final  order  or  a  decree.^  A  direction  of  the  court, 
made  or  entered  in  writing,  and  not  included  in  a  decree,  is  styled 
an  order.®* 

§  1089.    Enforcement  of  intermediate  or  interlocutory  orders 

It  is  provided  that  any  order,  other  than  a  final  order  or  decree, 
may  be  enforced  in  like  manner  as  a  similar  order,  made  by  the 
Supreme  Court  in  an  action;  and  the  costs  are  the  same  as  upon 

87  L.  1837,  c.  460,  §§  63,  64.  Statute  of  Limitations.     But  see,  now, 

88  See  Baggott  v.   Boulger,  2  Duer,   upon  this  point,  Co.  Civ.  Proc,  §§376 
160 ;  Thayer  v.  Claris,  4  Abb.  Ct.  App.    and  382,  subd.  7. 

Deo.  391.  91  MeN'aughton  v.  Chave,  5  Abb.  N. 

89  2  R.  S.  152,  §  9.  C.  225. 

90  Paff  V.  Kinney,  1  Bradf.  1,  where        82  See  Co.  Civ.  Proc,  §  2498. 

it  was  held,  that  the  court,  not  being  93  Co.  Civ.  Proc.,  §  2550.     For  what 

a,  court  of  record,  although  its  decree  are  orders  and  what  final  decrees,  see 

would  form  the  basis  of  an  action  at  Matter  of  McMaster,  16  St.  Rep.  240; 

law,  yet  a  suit  on  it,  unless  brought  14  Civ.  Pi-oc.  Rep.  195. 

within   six  years,  was  barred  by  the  94  Co.  Civ.  Proc,  §  2556. 
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such  an  order,  and  may  be  collected  in  like  manner.*^  The  surro- 
gate has  power  to  punish  any  person  for  a  contempt  of  his  court, 
civil  or  criminal,  in  any  case  where  a  court  of  record  may  punish 
a  person  for  a  similar  contempt,  and  in  like  manner.®^ 

§  1090.  Order  for  costs. — ■  Costs,  whether  awarded  by  order^^  or 
decree,^^  cannot  be  collected  by  contempt  proceedings,  but  the  pro- 
vision directing  their  payment  may  be  enforced  by  execution  or 
a  stay  of  proceedings.®® 


05  Co.  Civ.  Proc,  §  2556. 

96  Go.  Civ.  Proc,  §  2481,  subd.  7. 
See  Matter  of  Odell,  6  Dem.  344.  For 
the  proceedings  to  inflict  such  punish- 
ment, see  Cons.  L.  1909,  c.  35,  §  754 
€t  scq.  (formerly  Co.  Civ.  Proc,  §  2266 
€t  seg.)  Thus  he  has  jurisdiction  to 
impose  a  line  upon  a  witness  com- 
mitted for  contempt  in  refusing  to 
testify,  not  exceeding  the  amount  of 
costs  and  expenses,  and  $250  besides. 

(Matter  of  Jones,  6  Civ.  Proc.  Rep. 
250.)  See  Matter  of  Husted,  37  Misc. 
237;  75  K.  Y.  Supp.  252.  On  appeal 
from  the  order  dismissing  a  writ  of 
certiorari,  in  this  case,  the  order  was 
reversed  and  the  prisoner  was  dis- 
charged on  the  ground  that  the  com- 
mitment was  defective.  (People  exrel. 
Jones  V.  Davidson,  35  Hun,  471.) 
The  refusal  of  one  of  the  accounting 
trustees,  on  the  hearing,  to  answer 
questions  put  to  him,  in  behalf  of  a 
beneficiary,  for  the  purpose  of  show- 
ing impropriety  of  an  investment,  as 
to  which  no  specific  objection  has  been 
filed,  is  not  a  contempt  punishable  as 
such.  ■  (Robert  v.  Morgan,  4  Dem. 
148.)  See  Matter  of  Freligh,  42  Misc 
11.  A  representative  who  fails  to  ap- 
pear as  directed,  and  show  cause  why 
a  collateral  inheritance  tax  should  not 
be  imposed  upon  the  estate,  is  punish- 
able as  for  a  contempt.  (Matter  of 
Pelton,  32  St.  Rep.  924.)  Where  an 
executor,  on  being  ordered  to  file  an 
account  of  his  proceedings,  files  the 
customary  printed  blank,  with  the 
word  "  Nothing "  written  in  each  ot 
the  schedules,  claiming  that  he  is  no 
longer  acting  as  executor,  he  is  guilty 
of  contempt.  (Matter  of  People's 
Trust  Co.,  37  Misc.  239;  75  N.  Y. 
Supp.  254.) 

97  Matter  of  Lippincott,  5  Dem.  299, 
"  A  person  shall  not  be  arrested,  etc, 
for  the  nonpayment  of  costs  awarded 
otherwise  than  by  a  final  judgment  or 
ii  final  order  made  in  a  special  pro- 
ceeding instituted  by  State  writ,   ex- 
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cept  where  an  attorney,  counselor,  or 
other  officer  of  the  court,  is  ordered 
to  pay  costs  for  misconduct  as  such, 
or  a  witness  is  ordered  to  pay  costs  on 
an  attachment  for  nonattendance." 
(Cons.  L.  1909,  c.  14,  §  20;  formerly 
Co.  Civ.  Proc,  §  15.)  Where  leave 
is  granted  to  issue  execution  agains.t 
decedent's  real  property,  the  provision 
of  Co.  Civ.  Proc,  §  2552,  making 
"  an  order  permitting  a  judgment 
creditor  to  issue  an  execution,"  etc., 
conclusive  evidence  of  assets,  is  in- 
applicable; but  if  the  administrator 
is  directed  to  pay  costs,  which  he  omits 
to  do,  he  is  guilty  of  disobedience  to  a, 
decree  directing  the  payment  of  money, 
—  which  is  conclusive  evidence  of  as- 
sets, under  that  section, —  and  he  is 
amenable  to  commitment.  An  admin- 
istrator, in  such  a  case,  by  alleging 
that  he  has  no  assets  of  the  estate, 
shows  no  cause  why  he  should  not  be 
punished  for  disobedience;  for  non 
constat  that  he  has  not  squandered  the 
same.  Co.  Civ.  Proc,  §  15  (now 
Cons.  h.  1909,  c  14,  §  20),  does  not 
protect  him  from  arrest  for  nonpay- 
ment of  such  costs.  (Gillies  v. 
Kreuder,  1  Dem.  349.) 

9S  Matter  of  Banning,  108  App.  Div. 
12;  Matter  of  Humfreville,  154  N.  Y'. 
115;  Matter  of  Feehan,  36  Misc  614; 
73  N.  Y.  Supp.  1126.  Compare  Mat- 
ter of  Davidson,  5  Dem.  224;  Matter 
of  Monell,  28  Misc  308;  59  N.  Y. 
Supp.  931.  Failure  to  pay  an  amoimt 
allowed  a  special  guardian  is  not  pun- 
ishable. (Matter  of  Grant,  130  App. 
Div.  706.)  Compare  Matter  of  Kurtz- 
man,  2  St.  Rep.  6o5. 

99  See  Co.  Civ.  Proc,  §  779.  In 
Scofield  V.  Adriance  (2  Dem.  486), 
the  surrogate  held  that  section  77u 
did  not  apply  to  Surrogates'  Courts, 
but  the  same  surrogate  held  otherwise 
in  the  subsequent  case  of  Matter  of 
Lippincott  (5  Dem.  209).  See  Co. 
Civ.  Proc,  §  2556. 
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§  1091.  Enforcement  of  decrees  or  final  orders — As  regards  the 
method  of  enforcement,  decrees  may  be  divided  into  such  as  direct 
(1)  the  payment  of  a  sum  of  money,  or  (2)  the  performance  of 
some  other  act,  or  (3)  both.  The  general  plan  of  the  Code,  for 
enforcing  decrees  of  the  several  descriptions,  may  be  stated  as 
f  ollov^s  •} 

1.  A  decree  for  money  may  be  docketed  -with,  the  county  clerk 
in  any  county  of  the  State,  and  thereupon  it  becomes  a  lien  upon 
the  real  property  of  the  debtor  in  that  county,  in  like  manner  as 
if 'it  were  a  judgment  of  the  Supreme  Court.  An  execution 
•against  the  debtor's  property  may  be  issued,  out  of  the  Surrogate's 
Court,  to  the  sheriff  of  any  county  where  the  decree  is  so  docketed. 
If  such  an  execution  is  returned  wholly  or  partly  unsatisfied,  sup- 
plementary proceedings  may  be  instituted  as  iii  an  action,  or  steps 
may  be  taken  to  punish  the  delinquent  for  contempt ;  and,  if  he  is 
an  executor,  administrator,  or  guardian,  the  issuing  of  an  execu- 
tion is  not  a  necessary  preliminary  to  the  contempt  proceedings. 
Finally,  if  the  debtor  is  an  official  who  has  given  a  bond,  an  action 
thereupon  may  be  maintained  pari  passu  with,  or  in  lieu  of,  any 
of  the  foregoing  remedies.^ 

2.  A  decree  directing  the  performance  of  an  act,  other  than  the 
payment  of  money,  is  to  be  enforced  by  serving  a  certified  copy 
on  the  person  required  to  obey  it,^  and  thereafter  punishing  him 
for  contempt  if  he  "  refuses  or  willfully  neglects  to  obey  it." 

3.  As  to  a  decree  of  the  third  class,  the  methods  of  enforcement 
mentioned  under  the  two  foregoing  heads  are  respectively  appli- 
cable to  its  different  portions.  It  is  proposed  to  discuss  these 
propositions  in  detail. 

§  1091a.  Docketing  decree  for  money — ^Where  a  decree  directs 
the  payment  of  money  into  court  or  to  a  person  designated,  the 
surrogate  or  the  clerk  is  required  to  furnish  a  transcript,  which 
may  be  filed  in  the  county  clerk's  ofiice,  and  docketed  in  the  appro- 
priate docket-book  of  judgments ;  and  such  docketing  has  the  sa"me 
force  and  effect,  and  the  lien  thereof  may  be  suspended  or  dis- 
charged, and  the  decree  may  be  assigned  or  satisfied,  in  the  same 
manner  and  with  like  effect  as  a  judgment.*     This  provision,  as 

1  A  final   decree  directing  the   pay-       2  See  §  467,  ante. 
ment  of  money  may  also  be  enforced        3  Sudlow  v.  Pinckney,  1  Dem.  158. 
by    action     in    the     Supreme     Court.       4  Co.  Civ.  Proc.,  §  2553 ;  ante,  §  696. 

(Koenig  v.   Wagoner,    126   App.   Div.  Like    the   corresponding    provision    of 

772.)  the  original  statute,  the  section  quoted 
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to  satisfying  decrees,  applies  to  all  decrees,  whether  docketed  or 
not  J  they  must  be  satisfied  as  if  they  were  judgments.^ 

§  1092.   Money  decree  enforced  in  first  instance  by  execution. — 

Where  the  decree  directs  the  payment  of  money,  by  a  person  other 
than  a  delinquent  representative,  guardian,  or  trustee,*  the  party 
,  in  whose  favor  it  is  made  must  proceed,  in  the  first  instance,  by 
an  execution  against  the  debtor's  property,  in  analogy  to  the 
method  of  enforcing  an  ordinary  money  judgment.^  The  Code 
provides  that  a  decree,  directing  the  payment  of  money,  may  be 
enforced  by  an  execution  against  the  property  of  the  party  directed 
to  make  the  payment.  The  execution  must  be  issued  by  the  sur- 
rogate, or  the  clerk  of  the  Surrogate's  Court,  under  the  seal  of  the 
court,  and  must  be  made  returnable  to  the  court.  In  all  other 
respects,  the  provisions  of  the  Code,  relating  to  an  execution 
against  the  property  of  a  judgment  debtor,  issued  upon  a  judg- 
ment, and  the  proceedings  to  collect  it,  apply  to  an  execution  issued 
from  the  Surrogate's  Court,  and  its  collection;^  the  decree  being 
for  that  purpose  regarded  as  a  judgment,  except  that  the  proceed- 
ings supplementary  to  an  execution,  "  if  founded  upon  such  a 
decree,  must  be  taken  as  if  the  decree  was  a  judgment  of  the 

is  obviously  intended  to  give  a  means  6  Co.  Civ.  Proc,  §  2555,  subd.  4. 
of  securing  and  enforcing  payment  of  7  Matter  of  Dissosway,  91  N.  Y. 
the  decree ;  and  the  docketing  does  not  235 ;  Union  Trust  Co.  v.  Gage,  6  Dem. 
take  from  its  character  as  a  decree  of  358 ;  People  v.  Riley,  25  Hun,  587. 
the  Surrogate's  Court,  nor  interfere  S  In  People  ex  rel.  Sackett  v.  Wood- 
with  an  appeal  therefrom  as  such,  bury  (70  App.  Div.  416;  75  N.  Y. 
(Davies  v.  Skidmore,  5  Hill,  501.)  See  Supp.  236),  it  was  held,  that  a  decree 
Co.  Civ.  Proc,  §  2584.  But  the  ruling  finally  settling  an  administrator's  ac- 
that  the  creditor  under  the  decree,  count,  and  directing  him  to  pay  a  cer- 
may  pursue  a  remedy  by  execution,  tain  sum  to  a  distributee,  or  to  the 
and  by  attachment  against  the  person.  Surrogate's  Court,  being  within  the 
simultaneously  (Townsend  v.  Whitney,  cognizance  of  tliat  court,  and  a  final 
75  N.  Y.  425;  aff'g  15  Hun,  93),  seems  determination  of  the  rights  of  the 
to  be  abrogated.  It  will  be  observed  parties,  was  within  the  statute,  and 
tliat  the  satisfaction  of  such  a  decree  was  governed  by  section  1377,  requir- 
is  now  to  be  evidenced  in  like  manner  ing  that,  after  the  lapse  of  five  years 
as  an  ordinary  judgment,  thus  super-  from  the  entry  of  a  judgment,  notice 
seding  the  necessity  for  a  surrogate's  of  an  application  for  execution  thereon 
certificate,  above  mentioned.  must  be  served  on  the  adverse  party, 
5  Matter  of  Wilcox,  1  Misc.  55 ;  21  and,  therefore,  mandamus  would  not 
N.  Y.  Supp.  780.  An  administrator  lie  to  compel  the  surrogate  to  issue 
may  maintain  an  action  in  equity  to  execution  thereon  before  the  service  of 
have  a  decree  against  his  estate  de-  such  notice.  It  was  also  held  in  that 
clared  satisfied,  and  to  recover  his  ad-  case,  that  the  docketing  of  the  decree 
vances  made  to  the  person  in  whose  with  the  county  clerk  did  not  establish 
favor  the  decree  was  made.  In  this  a  new  date  for  the  starting  of  the  five- 
manner  he  may  get  the  benefit  of  his  year  limitation  on  the  issuing  of  an 
counterclaim  for  matters  of  which  the  execution. 
Surrogate's  Court  could  not  take  cog- 
nizance. (Barker  v.  Laney,  7  App. 
Div.  352;  40  N.  Y.  Supp.  66.) 
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County  Court,  or,  in  the  city  of  I^ew  York,  of  the  Supreme  Court.^ 
Unless  the  decree  has  been  docketed,  the  execution  is  irregular  and 
"will  be  set  aside.-^" 

§  1093.  Decrees  enforced  by  proceedings  for  contempt. — ^Where  a 
decree  directs  the  performance  of  an  act,  other  than  the  payment 
of  money;  or  where  an  execution  against  property  on  a  money 
decree  has  proved  unavailing,  i.  e.,  is  returned  unsatisfied;"  or 
where  the  debtor  is  a  representative  or  guardian,  and  the  surro- 
gate deems  it  proper  to  do  so ;  the  enforcement  may  be  by  serving 
a  certified  copy  on  the  party  required  to  pay  or  perform,  and  there- 
after, in  case  of  refusal  or  luillful  neglect  to  obey  it,  "  by  punish- 
ing him  for  a  contempt  of  court."  *^  The  provision  of  the  Code 
applies  to  a  portion  of,  as  well  as  to  an  entire,  decree.  Where 
the  service  of  a  certified  copy  of  the  decree  is  ineffectual,  and 
resort  is  had  to  contempt  proceedings,  they  are  obviously  to  be 
conducted  in  the  manner  prescribed  in  the  statute,  with  respect  to 
proceedings  to  punish  a  contempt  of  court,  other  than  a  criminal 
contempt.-'^      It  is  not  within  the  scope  of  this  work  to  give  the 

sCo.  Civ.  Proc,  §  2554.     Execution  459;   aff'd,   186  N.  Y.  584;   Matter  of 

issues,  of  course,  and  leave  of  the  sur-  Holmes,  79  App.  Div.  267 ;   79  N.   Y. 

rogate  is  not  necessary.     (Joel  v.  Rit-  Supp.  687;  aff'd,  176  N.  Y.  604;  Mat- 

terman,  2  Dem.  242;   Peyser  v.  Wendt,  ter   of  Ryer,   120  App.  Div.   154.     The 

id.   221.)      See   Matter   of   Dissosway,  proceeding  by   attachment,   under   the 

91  N.  Y.  235.     It  is  only  in  cases  of  llevised   Statutes,   was   superseded   by 

judgments    entered    in    other    courts,  this  section,  under  wliich  a  surrogate 

against   the   representatives,   that  the  may  by  order  punisli  for  contempt  a 

surrogate's  leave  to  issue  execution  is  refusal  or  wilful  neglect  to  obey  his 

necessary.     See  §  677  et  seq.,  ante.  decree;  and  the  section  applies  to  the 

10  Dissosway  v.  Hayward,  1  Dem.  case  of  an  executor  whose  trust  was 
175.  See  Co.  Civ.  Proc,  §  1365.  An  created,  and  whose  wrongful  acts  in 
execution  issued  upon  a  surrogate's  the  trust  were  done  before  this  statute 
decree,  directing  an  executor  to  pay  a  went  into  operation,  but  who  was 
legacy,  is  not  open  to  objection  be-  called  to  account  thereafter.  (Matter 
cause  it  runs  against  the  executor  per-  of  Snyder,  34  Hun,  302 ;  103  N.  Y. 
sonally.  (Peyser  v.  Wendt,  2  Dem.  178.)  On  this  point,  see  Underbill  v. 
221;  Matter  of  Waring,  7  Misc.  502;  Nichols,  4  Redt.  318;  Woodhouao  v. 
28  N.  Y.  Supp.  393;  Matter  of  Quack-  Woodhouse,  5  id.  131;  Joel  v.  Kitter- 
enbos,  38  Misc.  6U;  76  N.  Y.  Supp.  man,  id.  136.  Noncompliance  with  a, 
964.)                                                           .  surrogate's   decree  directing   the   pay- 

11  This  procedure  may  be  resorted  ment  of  costs  only  is  not  punishable 
to  whether  the  execution  was  founded  as  a  contempt.  (Matter  of  Humfre- 
upon  a  decree  of  the  Surrogate's  Court  ville,  154  N.  Y.  115;  47  N.  E.  1086; 
or  a  judgment  of  the  Supreme  Court.  Matter  of  Feehan,  36  Misc.  614;  73 
(Matter  of  Mahony,  88  App.  Div.  N.  Y.  Supp.  1126;  Matter  of  Banning, 
140.)  108   App.  Div.   12;   Matter   of   Grant, 

12  Co.  Civ.  Proc,  §  2555,  subds.  1-4;  130  App.  Div.  706.) 

Matter  of  David,  44  Misc.  337;  89  13  Cons.  L.  1909,  c.  35,  §  754  et  seq. 
N.  Y.  Supp.  927;  Matter  of  Strong,  (formerly  Co.  Civ.  Proc,  §  2266  et 
111   App.  Div.  281;    97   N.  Y.   Supp.    seq.). 
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details  of  the  practice,  where  such  a  course  is  pursued,  but  it  is 
important  to  note  what  provision  is  made  for  final  process  against 
the  person  of  one  against  whom  a  decree  has  been  rendered  in  a 
Surrogate's  Court. 

§  1094.  Final  process  against  the  person —  There  is  no  provi- 
sion in  the  Code  authorizing  the  issuing  of  an  execution  against 
the  person,  upon  a  surrogate's  decree.  As  already  noted,  "  an 
execution  against  the  property  "  is  allowed  upon  a  duly  docketed 
decree  for  money,  and  this  may  be  followed  by  supplementary  pro- 
ceedings; but  where  the  person  is  proceeded  against,  the  method 
prescribed  is  by  service  of  a  certified  copy  of  the  decree  on  the 
person  against  whom  it  is  rendered,  and  thereafter,  "  by  punish- 
ing him  for  a  contempt  of  court."  An  execution  against  property 
having  been  returned  unsatisfied,^*  if  the  court  is  satisfied,  by 
affidavit,  that  a  personal  demand  has  been  made,  and  that  payment 
has  been  refused  or  neglected,  it  may  issue,  without  notice,  a 
ivarrant  to  commit  the  offender  to  prison,  until  the  sum  of  money 
and  the  costs  and  expenses  of  the  proceeding  are  paid,  or  until  he 
is  discharged  according  to  law.^^ 

§  1095.   Order  to   show  cause,    etc Ordinarily,   however,   an 

order  to  show  cause,  or  a  warrant  of  attachment,^'  will  be  issued 
as  a  preliminary,  and  a  hearing  will  be  had.^^  Thereupon,  if  the 
decision  is  adverse  to  the  executor,  the  court  must  make  a  final 
order,  directing  that  he  be  "  punished  by  fine  or  imprisonment," 
or  both,  as  the  nature  of  the  case  requires.'^    The  case  supposed  is 

14  Except  in  the  case  provided  for  16  Cons.  L.  1909,  c.  35,  §  757  (for- 
by  Co.  Civ.  Proc,  §  2555,  subd.  4.  merly  Co.  Civ.  Proc,  §  2269). 
\\'hile  the  surrogate  may  enforce  a  de-  i'  Cons.  L.  1909,  e.  35,  §  769  (for- 
oree  (directing  the  payment  of  .money  merly  Co.  Civ.  Proc,  §  2280).  Ap- 
under  subdivision  4,  by  contempt  pro-  pearance  by  an  attorney  is  equivalent 
cet^diiigs,  witliout  an  execution,  it  is  to  a  personal  service  of  the  order  to 
discretionary  with  him  whether  or  not  show  cause.  (Austen  v.  Varian,  16 
to  require  an  execution  to  be  first  is-  App.  Div.  337;  44  N.  Y.  Supp.  599.) 
sued  against  tlie  executor's  property;  An  executor  cannot  be  regularly  ad- 
and  ordinarily  that  course  should  be  .ludged  in  contempt  for  failure  to  malce 
pursued.  (Matter  of  Kellinger,  2  Mo-  payment  as  required  by  a  decree  set- 
C'arty,  68.)  tling  his  accounts,  until  the   time  of 

15  Cons.  L.  1909,  c.  35,  §  756  (for-  an  adverse  party  to  appeal  from  the 
merly  Co.  Civ.  Proc,  §  2268).  A  de-  decree  has  been  cut  off  by  the  expira- 
mand  upon  an  executor  to  pay  "  the  tion  of  thirty  days  after  service  of  a 
balance  due  on  a  decree,  and  for  costs,"  copy  of  the  decree  and  notice  of  its 
is  insuilicitnt  as  a  foundation  to  pun-  entry.  (Matter  of  Kavanagh,  10  N.  Y. 
ish   the   executor   as  for   contempt  in  Supp.  899.) 

failing  to  pay  such  balance.  (Matter  18  Cons.  L.  1909,  u.  35,  §  770  (for- 
of  Feehan's  Estate,  36  Misc.  614;  73  merly  Co.  Civ.  Proc,  §  2281).  "A 
N.  Y.  Supp.  112(5.)  warrant  of  commitment  must  issue  ac- 
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within  the  section  of  the  Code  which  requires  the  court  to  impose 
upon  the  offender  a  fine  sufficient  to  indemnify  the  aggrieved 
party/®  and  imprisonment  is  to  follow  until  the  fine  is  paid.^"  It 
is  not  sufficient,  to  protect  the  party  against  proceedings  and  pun- 
ishment under  this  section,  to  show  that  an  action  may,  on  general 
principles,  be  maintained  for  the  same  cause,  but  it  must  be  shown 
to  be  a  case  where  the  law  has  specially  prescribed  an  action  as 
the  means  of  redress.^^  And  if  he  shows  that  an  appeal  will  be 
taken  from  the  decree,  which  may  result  in  a  reversal,  he  should 
not  be  punished  until  th-e  time  to  appeal  has  expired. ^^  And  the 
delinquent  will  not  be  allowed  to  excuse  nonpayment,  by  a  plea 
of  his  prior  fraudulent  misappropriation  of  the  whole  estate  or 
fund,  and  his  consequent  inability  to  pay.  His  neglect  to  pay, 
under  such  circumstances,  is  a  "  willful  neglect,"  and  is  punish- 
able as  a  contempt.^^ 

§  1096.  Discretion  of  the  court. —  The  extraordinary  power,  to 
enforce  decrees  for  the  payment  of  money  by  punishing  delinquent 
parties  for  contempt,  should,  however,  be  exercised  in  conformity 
to  the  liberal  spirit  of  the  legislation  on  the  subject  of  imprison- 
ment for  debt.^*      When  the  surrogate  is  asked  to  imprison  for 

eordingly "  (lb.);  except  that  where  case,  the  order  adjudging  the  trustee 
the  proceeding  is  by  order  to  show  guilty  of  contempt  because  of  a  fail- 
canse,  instead  of  by  warrant  of  at-  ure  to  pay  over  moneys,  expressly  ad- 
tachment,  the  offender  may  be  com-  judicated  that  his  misconduct  "  was 
mitted  upon  a  certified  copy  of  the  calculated  to  and  did  defeat,  impair, 
order,  without  further  process.  ( Cons,  impede,  and  prejudice  a  right  or  rem- 
L.  1909,  c.  35,  §  772;  formerly  Co.  Civ.  edy  of  the  petitioner,"  and  the  evidence 
Proc,  §  2283.)  See  Matter  of  Ryer,  upon  the  reference  supported  that  con- 
120  App.  Div.  154.  Upon  appeal  the  elusion; — Held,  sufficient  as  an  ad- 
only  question  is  v/hether  the  court  had  judication  of  injury  within  section 
jurisdiction.  (Matter  of  Pye,  18  App.  2284  (now  Cons.  L.  1909,  c.  35,  §  773). 
Div.  306;  4G  N.  Y.  Supp.  350;  aflf'd.  In  Matter  of  Knyder  (34  Hun,  302), 
154  N.  Y.  773.)  the  executor  was    adjudged   to   be   in 

19  Cons.  L.  1909,  c.  35,  §  773  eontehipt  for  refusing  to  pay  over 
(formerly  Co.  Civ.  Proc,  §  2284).  moneys   as   directed  by   the  decree  on 

20  Cons.  L.  1909,  c.  35,  §  774  his  accounting,  and  was  fined  and  com- 
( formerly  Co.  Civ.  Proc,  §  2285).  mitted  till  payment,  it  appearing  that 
Matter  of  McMaster,  14  Civ.  Proc.  Rep.  before  the  accounting  he  had  lost  in 
195;  s.  c.  as  Matter  of  Bernhard,  16  St.  his  private  business  the  funds  of  the 
Rep.  241;  Matter  of  Prout,  19  id.  318.  estate,  and  had  conveyed  his  real  prop- 
Where  a  trustee  has  been  adjudged  to  erty  to  his  wife  to  be  out  of  the  reach 
be  guilty  of  a  contempt,  because  of  a  of  his  creditors.  Followed,  Matter  of 
failure    to   pay   over   moneys   received  Kurtzman,  2  St.  Eep.  6o5. 

by  him  as  trustee,  pursuant  to'  an  or-  21  Matter  of  Morris,  45  Hun,  167. 

der    made    upon    an    accounting,    the  22  Matter   of   Arkenburgh,   15   Misc. 

court  may  impose  as  a  fine  the  amount  416;  38  N.  Y.  Supp.  178. 

which   he   has   received  and  failed   to  2.3  Joel    v.   Ritterman,   5   Redf.    136, 

pay,  and  direct  him  to  be  imprisoned  and  cases  supra. 

until  he  shall  pay  the  fine.      (Matter  24  Ferguson    v.    Cummings,    1    Dem. 

of    Morris,    45    Hun,    167.)       In    that  433. 
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contempt  one  who  is  shown  to  have  disobeyed  a  decree  of  his 
court,  he  is  not  bound  to  grant  the  application  as  of  course,  but 
should  grant  or  deny  it  in  his  sound  discretion.^"     Although  mere 


25  Matter  of  Battle,  5  Dem.  447 ;  10 
St.  Rep.  167;  13  Civ.  Proc.  Rep.  27. 
In  that  case,  the  surrogate  cited  and 
applied  Cochrane  v.  Ingersoll,  73  N.  Y. 
613;  Doran  v.  Dempsev,  1  Bradf.  490; 
Parke  v.  Parke,  18  Hun,  466;  Stro- 
hridge  v.  Strobridge,  21  id.  288;  Mat- 
ter of  Snyder,  34  id.  302;  aff'd,  103 
N.  Y.  178;  Baucus  v.  Stover,  89  id.  1. 
In  liosack  v.  Rogers  ( 1 1  Paige,  603 ) , 
the  chancellor  affirmed  a  refusal  of 
the  vice-chancellor  to  enforce  by  at- 
tachment his  decree  against  an  execu- 
tor to  pay  a  debt  due  from  the  testa- 
tor, it  appearing  that  the  executor  had 
improvidently  invested  and  lost  the 
fund.  "  But  the  case  might  have  been 
different,"  said  the  chancellor,  "  had 
it  been  a  mere  interlocutory  order  di- 
recting a  trustee,  who  admitted  the 
trust  funds  to  be  actually  in  his  pos- 
session, or  under  his  control,  to  bring 
the  same  into  court  for  safe-keeping." 
In  Seaman  v.  Duryea  {11  N.  Y.  324), 
vrhich  was  an  action  for  false  impris- 
onment under  a  surrogate's  attach- 
ment against  a  guardian,  for  neglect 
to  pay  the  amount  found  due  to  the 
ward  on  an  accounting,  it  does  not 
appear  whether  the  guardian  had  the 
possession  of  the  fund.  The  decision 
in  this  case  is  strongly  dissented  from 
in  Matter  of  Biugham  (32  Vt.  329 
[18.')9]),  which  held  that  the  decree 
was  strictly  a  debt,  and  nothing  more. 
In  Doran  v.  Dempsey  ( 1  Bradf.  490 
[1851]),  the  surrogate  refused  an  at- 
tachment against  an  executor,  for 
nonpayment  of  a  legacy  (after  execu- 
tion on  the  decree  had  been  returned 
unsatisfied),  it  appearing  that  the  ex- 
ecutor had  no  means  of  paying.  "  The 
commitment  is  one  which  places  the 
party  in  close  imprisonment,  and  I 
have  certainly  no  inclination  to  exe- 
cute the  law  in  that  way,  against  a 
person  who  does  not  comply  with  the 
decree,  because  he  cannot  comply  with 
it.  Nor  do'  I  see  that  justice  or  official 
duty  requires  me  to  exercise  that 
power  in  a  case  of  sheer  inability  to 
pay."  (lb.)  The  surrogate  did  not 
decide,  however,  that  he  had  not  the 
requisite  power.  In  Matter  of  Frear 
(15  Abb.  Pr.  350  [1863]),  a  guardian, 


in  answer  to  a  motion  for  an  attach- 
ment against  him,  for  neglect  to  pay 
to  the  ward  a  sum  decreed,  alleged 
that,  since  his  appointment,  he  had 
met  with  reverses  and  was  insolvent 
and  unable  to  pay,  and,  moreover,  that 
the  sureties  on  his  bond  had  not  been 
prosecuted.  The  surrogate  directed  an 
assignment  of  the  bond,  for  prosecu- 
tion against  the  sureties,  "  and  if  this 
prove  unavailing  to  recover  the  money, 
I  will  then  entertain  the  question  of 
an  attachment."  In  Saltus  v.  Saltus 
(2  Lans.  9  [1870]),  an  attachment 
was  issued,  although  it  did  not  appear 
that  an  execution  had  been  issued  on 
the  decree.  In  Matter  of  Woodhead 
(1  Tuck.  92  [1868]),  the  surrogate, 
though  remarking  that  the  court 
would  not  punish  an  innocent  inability 
to  pay,  with  imprisonment,  yet  held 
that  where  an  executor  had  mingled 
the  assets  of  the  estate  with  his  own 
funds,  and  had  so  maladministered 
them  as  to  commit  a  fraud  upon  the 
creditors,  he  could  not  plead  such  in- 
nocent inability  to  pay,  and  a  creditor 
was  entitled  to  the  remedy  by  attach- 
ment. In  Matter  of  Timpson  ( 15  Abb. 
Pr.  [N.  S.]  230  [1872]),  the  executor 
admitted  that  he  had  converted  to  his 
own  use  the  trust  funds  since  the  de- 
cree was  made,  and  the  whole  was  lost, 
and  he  had  no  power  to  pay.  The 
surrogate  granted  an  attachment.  In 
Rugg  V.  Jenks  (4  Dem.  105),  the  ex- 
ecutor was  indebted  to  the  testator  at 
the  time  of  his  death,  and  at  the  time 
of  his  accounting  was  solvent  and  able 
to  pay  the  same,  but  subsequently  be- 
came insolvent  and  unable  to  pay  the 
sum  found  due  by  the  decree,  which 
had  never  been  docketed; — Held,  he 
could  not  be  punished  for  contempt  m 
failing  to  pay  the  sum  so  found  due, 
esjjecially  where  the  legatee  who 
sought  to  enforce  the  payment  was  a 
co-executor  who  knew  that  the  claim 
existed  simply  in  the  form  of  the  orig- 
inal indebtedness  at  the  time  of  ren- 
dering the  account,  and  permitted  the 
matter  to  so  stand,  taking  no  steps  to 
enforce  the  decree  or  even  to  docket  it 
as  a.  judgment  until  after  the  insol- 
vency.    In  Matter  of  Schweihert    (25 
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inability  to  obey  such  direction  at  the  time  it  is  sought  to  enforce 
it  should  not  suffice  of  itself  to  shield  the  executor  from  commit- 
ment,^^ yet  if  it  appears  that  the  case  is  one  in  which  if  the 
respondent  were  in  actual  confinement  for  disobedience  to  the 
decree,  his  application  for  discharge  would  commend  itself  to 
the  court,  the  court  may  deny  the  original  application  for 
imprisonment.^'^ 

§  1097.   Service  of  attachment A  warrant  of  attachment  must 

be  directed  to  the  sheriff  of  the  surrogate's  county ;  and  that  officer 
may  execute  it  in  any  county  of  the  State,  and  is  required  to  con- 
vey the  person  arrested  to  the  place  where  it  is  returnable.^^  The 
liability  of  a  sheriff  or  other  ministerial  officer  for  a  default  in 
executing  or  returning  a  mandate  issued  by  a  surrogate,  is  gov- 
erned by  general  provisions  applicable  to  all  courts  of  record,^*^ 
and  the  special  provision  of  the  former  statute^"  on  that  subject 
has  been  repealed  without  any  other  substitute. 

§  1098.   Commitment  with  benefit  of  jail  liberties It  was  held, 

under  the  Revised  Statutes,  •  that  a  commitment  to  close  custody 
was  improper,  and  that  the  proper  process  was  an  execution 
against  the  person,  in  the  form  prescribed  by  the  court  of  chan- 
cery, upon  which  the  defendant  was  entitled  to  the  jail  liberties.^' 
And  this  rule  is  followed  in  proceedings  under  the  present  stat- 
ute.^^     If  it  satisfactorily  appears   that  the   delinquent   is   un- 

Misc.  464;   55  N.  Y.  Supp.  649),  the  he  was  actually  privy  to  such  unau- 

executor   was   directed   to   make   pay-  thorized     satisfaction.        (Matter     of 

ment   of   the   distributive    share   of   a  Feehan,  36  Misc.  614;  73  N.  Y.  Supp. 

minor  legatee  to  his  general  guardian  1126.) 

to  be  appointed,  but  no  appointment  26  Matter  of  Davidson,  5  Dem.  224 ; 
was  made   for  five   years;   meanwhile  Gillies   v.    Kreuder,    1    id.    349;   Mat- 
the  executor  made  advances  to  the  per-  ter  of  Kurtzman,  2  St.  Rep.  655 ;  Mat- 
son  appointed,  for  the  benefit  of  the  ter   of   Waring,    1   App.   Div.   29;    36 
minor,   as   he  had   done  prior  to   the  N.  Y.  Supp.  529,  and  cases  swpra. 
decree.     Held,  upon  a  motion  to  pun-  27  Matter  of  Snyder,  103  N.  Y.  178; 
ish  the  executor  for  contempt  on  his  34  Hun,  302 ;  Matter  of  Battle,  5  Dem. 
refusal    to    pay   over,    on   the   ground  447;  Matter  of  Steinert,  29  Hun,  301. 
he  had  no  funds,  that  he  was  entitled  28  Co.  Civ.  Proc,  §  2515. 
to   be    credited   with    the   sums    paid,  29  Co.  Civ.  Proc,  §§   100-103. 
with    interest    from   the   date    of    the  30  2  R.  S.  223,  §  9. 
guardian's    appointment,    and    should  31  Watson  v.  Nelson,  69  N.  Y.  536. 
be  ordered  to   pay  the   balance,  with  Compare  People  v.  Cowles,  3  Abb.  Ct. 
interest  from  that  date.    Where  an  at-  App.  Dec.  507.    See  §  1084,  ante. 
torney   for   an  executor  knew  that   a  32  Baker    v.    Baker,    23    Hun,    356 ; 
decree   against   the   executor   was   un-  Meyers  v.  Becker,  29  id.  567;   People 
satisfied   in  part,   and  procured  it  to  v.  Riley,  25  id.  587;  Matter  of  Amer- 
ba  satisfied  of  record,  the  executor  will  man,  3  St.  Rep,  356. 
not  be  punished  for   contempt  unless 
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able  to  endure  the  imprisonment,  or  to  pay  the  sum  or  perform 
the  act  or  duty  required,  he  may  be  discharged  from  custody.^* 
The  sheriff  has  no  right  to  release  the  person  in  custody,  except 
on  his  giving  the  undertaking  as  provided  by  law.^* 

33  Matter  of  Strong,   111   App.  Div.  Matter   of   Collins,   39  Misc.   753;    80 

281;    97  N.  Y.   Supp.  459;   aff'd,   186  N.  Y.  Supp.  1119. 

N.  Y.  584.  See  Cons.  L.  1909,  c.  35,  34  Cons.  L.  1909,  c.  35,  §  766  (for- 
§  775  (formerly  Co.  Civ.  Proc,  §  2286).  merly  Co.  Civ.  Proc,  §  2277).  In  Mat- 
But  the  Surrogate's  Court  will  not  dis-  ter  of  Callan  (N.  Y.  Law  J.,  Dec.  8, 
charge  from  imprisonment  a  testa-  1891),  the  sheriff  accepted  a  deposit 
mentary  trustee  who  stands  committed  of  money  in  lieu  of  bail,  which  the  lat- 
for  contempt  for  failure  to  pay  over  ter  turned  over  to  the  clerk  of  the 
moneys  in  accordance  with  a  decree  of  Surrogate's  Court.  Held,  that  neither 
said  court,  because  of  inability  to  pay  of  these  oflieers  had  authority  to  re- 
the  fine,  where  the  only  proof  of  his  eeive  the  money.  The  clerk  was  or- 
inability  is  his  own  mere  general  state-  dered  to  return  the  money  to  the 
ments  that  he  has  no  property  and  no  sheriif,  the  surrogate  saying  that  the 
means  of  earning  money  except  his  rights  of  the  parties  in  regard  to  the 
personal  services.  (Matter  of  Geyer,  money  must  be  settled  in  another 
62   Misc.   443.)      To   the   same   effect,  tribunal. 


CHAPTER  XXII. 

COSTS  IN  SURROGATES'  COURTS. 


TITLE  FIEST. 

EULES    FOEMEELY    PEEVAILING. 

§  1099.  Before  the  Code. —  Before  the  adoption  of  the  eighteenth 
chapter  of  the  present  Code,  the  subject  of  costs  in  Surrogates' 
Courts  was  involved  in  great  confusion.  That  act  has  established 
uniform,  brief,  and  intelligible  rules  in  respect  to  the  matter. 
The  poveer  of  Surrogates'  Courts  to  award  costs,  like  that  of  other 
courts,  is  purely  statutory.-^  Neither  the  common-law  courts,  nor 
the  chancellor,  had  any  power,  independently  of  the  statute,  to 
award  costs  to  be  paid  by  one  party  to  another,  or  out  of  a  fund 
in  court.^  The  Revised  Statutes  were  the  first  legislation  on  the 
subject  of  costs  in  Surrogates'  Courts.^ 

§  1100.  Costs  in  contested  cases —  The  statute  provided  that  in 
all  cases  of  contest  before  a  Surrogate's  Court,  the  court  might 
award  costs  to  the  party  in  the  judgment  of  the  court  entitled 
thereto,  to  be  paid  to  either  party  by  the  other,  personally,  or  out 
of  the  estate  which  was  the  subject  of  the  controversy.*  The  Code 
of  Procedure  had  no  application  to  this  subject,®  and  costs  in  these 
courts  (except  in  ISTew  York  county)  were  regulated  by  the  Re- 
vised Statutes  until  the  adoption  of  the  present  Code  of  Civil 

1  Matter  of  Bailey,  47  Hun,  477;  Wend.  363:  Lee  v.  Lee,  39  Barb.  172; 
Fernbacher  v.  Fernbacher,  4  Dem.  227 ;  Devin  v.  Patchin,  26  N.  Y.  441,  449 ; 
Walton  V.  Howard,  1  id.  103 ;  Du  Bois  Matter  of  Gates,  2  Redf .  144 ;  Noyes 
V.  Brown,  id.  317;  Halsey  v.  Van  v.  Children's  Aid  Society,  10  Hun, 
Aniringe,  6  Paige,  12;  Shultz  v.  289.  An  order  awarding  costs  was 
Pulvcr,  .3  id.  182;  Burtis  v.  Dodge,  1  coram  non  judice,  and  void.  (Reid  v. 
Barb.   Ch.   77;    Lee-  v.   Lee,   39   Barb.  Vanderheyden,  5  Cow.  719.) 

172;  Devin  v.  Patchin,  26  N.  Y.  441;  4  2  R.  S.  223,  §  10.  And  see  2  R.  8. 
Matter  of  Gates,  2  Redf.  144;  Matter  63,  §  39,  as  to  award  of  costs  in  pro- 
of Mace,  4  id.  325.  ceedings  to  revoke  probate  on   allega- 

2  Downing    v.     Marshall,   37   N.   Y.  tions. 

380.  And  see  Seaman  v.  Whitehead,  s  See  Devin  v.  Patchin,  26  N.  Y. 
78  id.  306.  441. 

3  Shultz  v.  Pulver,  3  Paige,  182;   11 

[1002] 
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Procedure.  But  the  Eevised  Statutes,  while  authorizing  an  award 
of  costs,  did  not  fix  the  rate,  and  it  was  only  in  1837^  that  the 
Legislature  authorized  the  taxation  of  costs  at  the  rate  then  al- 
lowed for  similar  services  in  the  Common  Pleas.^  Costs  could  not 
be  awarded  in  excess  of  the  rate  thus  fixed,  nor  could  allowances 
be  made  to  a  party  or  to  counsel,  to  be  paid  personally  or  out  of 
the  estate,  even  upon  the  consent  of  the  parties  to  the  proceed- 
ing;* and  if  the  representative  paid  allowances  thus  decreed,  the 
amount  would  not  be  allowed  him  as  a  credit  on  his  accounting.® 
Although  the  statute  gave  the  surrogate  power  to  award  costs,  to 
be  paid  "  by  the  other  party,  personally,"  yet  this  power  was  not 
exercised  against  a  party  who  had  contested  in  good  faith,  and 
on  reasonable  grounds,  although  unsuccessfully.^"  In  matters  of 
accounting,  costs  were  awarded  to  the  accounting  party  so  far 
as  he  was  free  from  fault ;  and  as  to  inquiries  growing  out  of  al- 
leged breaches  of  trust,  costs  were  awarded  against  him,  where 
the  objections  were  sustained.*^ 

§  1101.  Costs  in  uncontested  cases —  Under  the  Revised  Stat- 
utes, costs  could  be  awarded  in  "  cases  of  contest "  only.  Under 
later  statutes,  power  was  given  to  the  surrogate  to  award  costs, 
in  certain  cases  where  there  was  no  contest,  as  in  a  proceeding  to 

6  L.  1837,  c.  460,  §  70.  was  held,  that  costs  could  be  awarded 

T  See  2  R.  S.  636,  §  27,  for  Common  to  a  -party  only,  and  not  to  his  coun- 

Pleas  fees.     This  statute,  except  with  sel.     But  they  might  be   awarded   to 

reference    to    Surrogates'    Courts,    be-  any  party,  whether  successful  or  not, 

came    obsolete    in     1840.       (L.    1840,  and  to  as  many  as,  in  the  surrogate's 

c.    386,    §    40.)      See   Western  v.    Ro-  judgment,      were      entitled      thereto, 

maine,  1  Bradf.  37;  Willcox  v.  Smith,  (Noyes  v.   Children's  Aid  Society,  70 

26   Barb.   316;    Devin   v.   Patchin,   26  N.  Y.  481,  disapproving,  on  this  point, 

N.   Y.  441;  Matter  of  Gates,  2  Redf.  10   Hun,   289,   and    overruling  Lee  v. 

144.  Lee,  39  Barb.  172.) 

SHalsey  v.  Van  Amringe,'6  Paige,  lo  2  R.  S.  223,  §   10.     Thus,  it  was 

12 ;   Burtis  v.  Dodge,  1  Barb.  Ch.  77 ;  held,  that  one  who  found  a  will  which 

Noyes   v.    Children's   Aid    Society,    10  he    was    interested    to    establish,    and 

Hun,  289,  and  cases  supra.     In  Devin  which    he     propounded     for     probate, 

V.   Patchin    {supra),   a  surrogate  had  should  not  be  personally  charged  with 

directed  certain  amounts  to  be  paid  to  costs    of    the    contestants,    though    a 

counsel  representing  different  parties,  revocation  was  shown  and  probate  re- 

by   way   of   allowances   for   their   ser-  fused.      (Matter  of  Griswold,   15  Abb. 

vices,    in   the   cooatest   before   him   for  Pr.    299.)      In   Matter   of   Gooseberry 

letters  of  administration.     On  appeal,  (52  How.  Pr.  310),  it  was  held,  that 

though  these  orders  were  not  appealed  costs  of  the  establishment,  by  an  ap- 

from,  the  Court  of  Appeals  took  occa-  plicant   for   letters   of   administration, 

sion    to   notice   them,    and  to   declare  of  relationship  to  the  decedent,  should 

that   they  were  unauthorized  and  il-  be  allowed,  if  at  all,  on  the  final  ac- 

legal,     and'    that    Surrogates'    Courts  counting. 

were    not    the    almoners    of    deceased  n  See  Ray  v.  Van  Hook;  9  How.  Pr. 

persons.  427 ;  Griffith  v.  Beecher,  10  Barb.  432  ; 

0  Matter  of  Gates,  2  Redf.  144.     In  Willcox  v.  Smith,  26  id.  316;  Dunford 

Willcox  V.  Smith    (26  Barb.  316),  it  v.  Weaver,  84  N.  Y.  445. 
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compel  the  filing  of  an  inventory,  or  an  account,  by  a  representa- 
tive, etc.,  where  the  surrogate  might,  in  his  discretion,  charge  the 
representative  or  guardian  personally  with  the  costs.^^ 

§  1102.  Costs  in  New  York  county —  In  1870,  the  surrogate  of 
New  York  county  acquired  authority  to  grant  allowances,  in  lieu 
of  costs  to  counsel,  in  any  proceeding  before  him,  in  the  same 
manner  as  was  then  prescribed  by  the  Code  of  Procedure  in  civil 
actions.-^^  The  only  effect  of  this  authorization  was  to  fix  the 
maximum  amount  which  could  be  allowed  in  any  case,  and  to 
prescribe  the  basis  for  calculating  that  amount;"  otherwise  the 
rules  established  under  the  Revised  Statutes  continued  to  govern 
—  e.  g.,  that  allowance  might  be  made,  in  a  proper  case,  to  an 
unsuccessful  party. 

TITLE  SECOliD. 

COSTS   UNDEE    THE    CODE. 

AETICLE  1. 

AWAED    OE    COSTS. 

§  1103.  General  provisions  of  the  Code,  inapplicable. —  The  gen- 
eral provisions  of  the  present  Code,  in  respect  to  the  award  and 
enforcement  of  payment  of  costs,  fixing  the  amount  thereof  and 

12  L.  1867,  c.  722,  §  8.  The  statute  4  Abb.  N.  C.  173.  Where  several  at- 
regulating  commissions  provided  for  torneys  represented  the  interests  of 
allowance  of  such  sum,  for  counsel  fee  one  infant  in  a  proceeding,  it  was 
on  the  final  accounting,  as  the  surro'  held,  that  only  one  allowance  should 
gate  might  deem  reasonable.  (2  R.  S.  be  granted  to  all,  and  that  the  amount 
93,  §  58,  as  amended  L.  1863,  c.  362,  should  be  properly  apportioned  among 
§  8.)  But  this  allowance  was  to  be  them.  And  although  an  infant  party 
made  to  the  accounting  party  himself ;  had  a  general  guardian,  yet  where  a 
he  was  allowed  to  charge  the  estate  special  guardian  was  appointed  on  the 
for  such  counsel  fee  as  he  had  been  executor's  accounting,  the  allowance  to 
obliged  to  pay,  limited,  however,  by  the  special  guardian,  as  well  as  to  the 
the  rate  prescribed  by  the  act.  (Sea-  attorneys  for  the  general  guardian, 
man  v.  Whitehead,  78  N.  Y.  306;  should  be  paid  out  of  the  estate,  when 
Noyes  v.  Children's  Aid  Society,  70  the  other  allowances  are  charged  to 
id.  481.)  In  Matter  of  Walsh  (1  L.  the  same.  (Gunning  v.  Lockman, 
Bui.  63),  it  was  held,  that  there  was  supra.)  Compare,  generally,  Down  v. 
no  precedent  for  an  allowance  in  lieu  McGourkey,  15  Hun,  444;  Hurd  v. 
of  costs, —  and  that  no  such  allowance  Warren,  16  id.  622.  On  an  account- 
could  be  made, —  where  a  creditor  ap-  ing,  at  the  instance  of  a  creditor,  the 
plied,  upon  citation  to  the  next  of  kin,  statutory  allowance  of  5  per  cent,  was 
for  letters  of  administration  upon  the  to  be  computed  on  the  amount  of  the 
estate  of  an  intestate,  and  the  party  creditor's  recovery,  not  on  the  amount 
cited  at  once  appeared  and  took  out  of  the  estate.  (Browning  v.  Vander- 
letters.  hoven,  4  Abb.  N.  C.  166;  55  How.  Pr. 

13  L.  1870,  c.  359,  §  9.  97.) 

14  Gunning  v.  Lockman,  3  K«df.  273 ; 
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giving  or  compelling  security  therefor/^  have  no  application  to 
Surrogates'  Courts.^"  Those  tribunals  are  governed,  in  these  par- 
ticulars, by  certain  sections  applicable  only  to  them,  and  designed 
to  remove  the  obscurity  and  doubt  heretofore  prevailing  upon  the 
subject,  while  conferring  upon  surrogates,  both  in  respect  to  the 
avsrard  and  amount  of  costs,  a  discretion  obviously  desirable,  in 
view  of  the  complexity  of  interests  of  litigants  before  them,  and 
the  multifarious  character  .of  questions,  which,  from  time  to  time, 
are  presented  to  them  for  adjudication.  The  provisions  of  the 
present  Code  supersede  all  those  above  recited,  although  many 
of  the  principles  enunciated  in  the  decisions  cited  have,  doubtless, 
a  bearing  upon  the  existing  statute.-*^ 

§  1104.  Award  of  costs  by  intermediate  order. —  The  surrogate 
may  award  costs  either  (1)  by  an  intermediate  or  interlocutory 
order,  or  (2)  by  a  final  order,  otherwise  termed  a  decree.  Where 
the  surrogate  makes  or  enters  in  writing  a  direction  not  included 
in  a  decree,  i.  e.,  "  an  order,"  the  awarding  or  denial  of  costs 
thereby  is  the  same  in  case  of  a  similar  order  made  by  the  Su- 
preme Court  in  an  action  -j^^  in  other  words,  costs  may  be  denied, 
or  awarded  either  absolutely  or  to  abide  the  event,  to  any  party, 
in  the  discretion  of  the  court. '*'    Where  awarded,  such  costs  may 

15  Co.  Ci\-.  Proc,  c.  21,  tit.  1-3.  A  the  former  ELct,  did  not  aflfect  a  pro- 
Surrogate's  Court  has  no  authority,  ceeding  pending  at  the  time  the  re- 
therefore,  to  require  a  party  to  a  pealing  act  took  effect.  (Matter  of 
special  proceeding  therein  to  furnish  Weston,  91  N.  Y.  502;  overruling  Mat- 
security  for  the  payment  of  his  ad-  ter  of  Soxton,  1  Dem.  3.)  See  Matter 
versary's  costs.  (Loesche  v.  Griffin,  3  of  Gray,  27  Hun,  461.  It  is  a  general 
Dem.  358.)  See  Matter  of  Scott,  80  principle,  however,  that  the  recovery 
App.  Div.  369;  81  N.  Y.  Supp.  29.  of  costs  is  controlled  as  to  items  and 
The  statute  in  regard  to  giving  se-  rate  of  compensation,  at  least,  by  the 
curity  for  costs  (2  E.  S.  620),  which  statutes  in  force  at  the  time  the  right 
applied  only  to  courts  of  record,  was  to  costs  accrues,  or  at  the  time  of 
held  not  to  apply  to  the  Surrogate's  taxation.  (Supervisors,  etc.  v.  Briggs, 
Court  in  an  application  by  a  creditor,  3  Dem.  173;  Van  Valkenburgh  v.  Van 
etc.,  to  compel  the  executor  to  pay  out  Alen,  1  How.  Pr.  86 ;  Goodenow  v.  Liv- 
of  the  fund  in  his  hands  (Westervelt  ingston,  id.  232;  Taylor  v.  Gardner,  4 
V.  Gregg,  1  Barb.  Ch.  469);  and  such  id.  67;  Holmes  v.  St.  John,  id.  66.) 
is  still  the  rule.  (Co.  Civ.  Proc,  It  is  held,  accordingly,  that  the  regu- 
§  3347,  subd.  13.)  So,  too  with  ref-  lations  of  the  Code  of  Civil  Procedure, 
erence  to  that  provision  of  the  Code  as  to  costs  in  Surrogates'  Courts,  ap- 

(§  3278)   by  which  an  attorney  for  a  ply  to  proceedings,  though  commenced 

plaintifl  who   may  be  required  to  file  before   September   1,   1880,   wliere   the 

security,  is  liable'  for  costs.      (Matter  decree  was  not  settled  until  after  that 

of    Rasch,    26    Misc.    459;    55    N.    Y.  date.     (Matter  of  Mace,  4  Eedf.  325.) 

Supp.  434.)  IS  Co.  Civ.  Proc,  §  2556;  Matter  of 

16  Co.  Civ.  Proc,  §  3347,  subd.  13.  Miles,  5  Eedf.  110. 

17  The  repeal  in  1880  of  the  Act  of  W  See  Co.  Civ.  Proc,  §  3236;  Law- 
1870,  giving  powers  to  the  surrogate  ton  v.  Green,  64  N.  Y.  326;  Concklin 
of  the  county  of  New  York,  "  to  grant  v.  Taylor,  68  id.  221.  But  upon  an  ac- 
allowanee  in  lieu  of  costs,"  given  by  counting,    if    no    objections    are    filed. 
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be  collected  "  in  like  manner  "  as  if  awarded  in  an  action  in  the 
Supreme  Court.'"  Whether  a  matter  is  to  be  determined  by  an 
order  or  by  a  decree,  must  of  course  depend  upon  the  character 
of  the  proceeding  in  which  it  is  required  to  be  made.  Thus,  the 
denial  of  an  application  to  open  a  decree  is  properly  incorporated 
in  an  order,  and  not  in  a  decree;  and  the  maximum  allowance 
of  costs  thereupon  is  ten  dollars  and  the  necessary  disbursements.^^ 
But  an  application  for  leave  to  issue  an  execution  is  a  special  pro- 
ceeding, and  not  a  motion;  and  if  the  application  is  contested, 
the  petitioner  is  entitled  to  seventy  dollars  costs,  and  if  uncon- 
tested, to  twenty-five  doUars.^^ 

§  1105.  Order  dismissing  proceedings —  Where  the  surrogate  dis- 
misses a  proceeding  by  a  person  interested  in  an  estate  or  fund, 
to  compel  an  executor,  administrator,  or  other  trustee  to  renew  his 
official  bond,  upon  a  compliance  with  the  demand,  he  is  required 
to  make  the  decree  upon  such  terms  as  to  costs,  as  justice  re- 
quires.^^  But  it  seems  there  is  no  statutory  authority  to  award 
costs  on  a  dismissal  of  a  proceeding,  e.  g.,  for  a  settlement  of 
accounts  —  for  want  of  jurisdiction  of  the  subject-matter.^ 

§  1106.  Costs  on  decree  or  final  order. — An  award  of  costs  in  a 
decree  is  in  the  discretion  of  the  surrogate,  except  in  one  of  the 
following  cases,  in  which  they  are  of  right,  to  wit: 

"  1.  Where  special  directions  respecting  the  award  of  costs,  are 
contained  in  a  judgment  or  order,  made  upon  an  appeal  from 
the  surrogate's  determination,  or  upon  a  motion  for  a  new  trial 
of  questions  of  fact  tried  by  a  jury;  in  either  of  which  cases  costs 
must  be  awarded  according  to  those  directions. 

"  2.  When  a  question  of  fact  has  been  tried  by  a  jury ;  in  which 
case,  unless  it  is  within  the  foregoing  subdivision,  the  decree  must 
award  costs  to  the  successful  party. 


and  the  account  is  found  correct,  no  bond    of    an    administratrix    afforded 

allowance   should  be  made  to  counsel  adequate  security  to  the  creditors,  etc., 

representing   legatees  or  next  of  kin.  of    the    estate,    the    surrogate    cannot 

(Osborne  v.  McAlpine,  4  Kedf.  1.)    See  award  costs  or  allowances  out  of  the 

Matter  of  Welling,  51  App.  Div.  355 ;  decedent's  estate  directly  to  the  coun- 

64  N.  Y.  Supp.  1025.  sel  of  parties  litigant;  and  such  a  de- 

20  See  Co.   Civ.  Proc,   §   2556.     See  feet  in  the  order  is  not  cured  by  the 
§  1090.  ante.  fact  that  it,  in  form,  granted  costs  to 

21  Pease  v.  Egan,  3  Dem.  320.  the  parties  and  not  to  their  attorneys. 

22  Matter    of   Taylor,    8    Civ.    Proc.  (Walton  v.  Howard,  1  Dem.  103,  and 
Rep.  453.  cases  cited.) 

23  Co.  Civ.  Proc,  §  2599.     But  on  a  24  Bunnell  v.  Ranney,  2  Dem.  327. 
proceeding   to   determine   whether   the 
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"  3.  When  the  decree  is  made  upon  a  contested  application  for 
probate  or  revocation  of  probate  of  a  will,  costs,  payable  out  of 
the  estate  or  otherwise,  shall  not  be  awarded  to  an  unsuccessful 
contestant  of  the  will,  unless  he  is  a  special  guardian  for  an  in- 
fant, appointed  by  the  surrogate,  or  is  named  as  an  executor  in  a 
paper  propounded  by  him  in  good  faith  as  the  last  will  of  the 
decedent;  but  the  surrogate  may  order  a  copy  of  stenographer's 
minutes  to  be  furnished  to  the  contestant's  counsel,  and  charge 
the  expenses  thereof  to  the  estate,  if  he  shall  be  satisfied  that  the 
contest  is  made  in  good  faith,"  ^^ 

§  1107.  Special  direction  of  appellate  court The  foregoing  first 

subdivision  is  to  be  read  in  connection  with  section  2589,  which 
provides  that  the  appellate  court,  on  an  appeal  from  a  surrogate's 
order  or  decree,  "  may  award  to  the  successful  party  the  costs 
of  the  appeal;  or  it  may  direct  that  they  abide  the  event  of  a 
new  trial,  or  of  the  subsequent  proceedings  in  the  Surrogate's 
Court.^®  In  either  case,  the  costs  may  be  made  payable  out  of  the 
estate  or  fund,^^  or  personally  by  the  unsuccessful  party  as  directed 
by  the  appellate  court;  or,  if  such  a  direction  is  not  given,  as 
directed  by  the  surrogate."  This  does  not  mean  that,  if  the  ap- 
pellate court  fails  to  award  appeal  costs,  the  surrogate  may  do  so ; 
but  it  means  that  if  the  appellate  court  does  award  costs,  and 
gives  no  direction  whether  the  same  shall  be  paid  out  of  the  estate 
or  fund,  or  by  the  unsuccessful  party,  the  surrogate  may  exercise 
his  discretion  in  the  particulars  wherein  the  appellate  court  has 
failed  to  exercise  its  own.^*    The  surrogate  has  no  power  to  award 


25  Co.  Civ.  Proc,  §  2558.  The  sur-  28  Matter  of  Hatten,  6  Dem.  444;  17 
rogate  has  no  power  to  award  costs  St.  Rep.  774.  But  the  fact  that  the 
to  a  party  not  before  him  in  the  pro-  Appellate  Division,  upon  an  appeal 
ceeding.  (Matter  of  Gates,  2  Bedf.  from  a  decree,  has  charged  the  costs 
144.)  of   that  appeal  upon   the   contestants 

26  Where  the  appellate  court  re-  personally  presents  no  reason  why  the 
verses  or  modifies  a  decree  of  the  Sur-  surrogate  should  change  his  original 
rogate's  Court  "  with  costs,"  the  award  award  of  costs  and  charge  them 
impliedly       includes       disbursements,  against     the     contestants     personally. 

(Matter  of  Perry,  131  App.  Div.  284.)  (Matter  of  Seagrist,  8  App.  Div.  298; 

Contra,    Matter    of    Moran,    60    Misc.  40  N.   Y.   Supp.   940.)      The  question 

298.     It  is  only  on  appeal  from  orders  whether  costs  of  an  appeal  should  be 

that  an  award  of  disbursements  must  charged  upon  executors  personally  or 

be  expressly  made  to  enable  them  to  upon  the  estate,  should  be  determined 

be  taxed.     (Matter  of  Perry,  supra.)  upon    motion   in   the   Supreme    Court 

27  Costs  of  appeal  are  not  payable  where  the  action  was  brought,  and  not 
out  of  the  estate  unless  so  stated  by  upon  their  accounting  before  the  sur- 
the  appellate  court.  (Matter  of  Perry,  rogate.  (Harrington  v.  Strong,  49 
supra.)  App.  Div.  39;  63  N.  Y.  Supp.  257,) 
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costs  in  an  appeal  proceeding,  where  the  appellate  court  has  re- 
fused to  award  them,^'  or  has  made  no  direction  as  to  costs.*" 

§  1108.  Costs  on  a  new  trial. — ■  On  the  grant  of  probate,  on  a 
new  trial  granted  by  the  appellate  court,  on  appeal  from  a  decree 
refusing  probate,  no  costs  of  contest  will  be  awarded  for  services 
on  the  second  trial.  For  the  purpose  of  awarding  costs  and  allow- 
ances, the  former  decree  will  be  taken  as  the  basis,  and  such  addi- 
tional compensation  awarded  for  services  on  the  new  trial  as  the 
proof  may  warrant,  and,  in  addition,  the  per  diem  allowance  for 
the  trial.^i 

§  1109.  Jury  trials. —  The  second  subdivision  of  section  2558  re- 
fers to  a  trial  by  jury  of  a  question  of  fact  ordered  by  the  surrogate 
in  a  proceeding  for  the  disposition  of  real  property  to  pay  debts  ,^^ 
and  not  to  one  ordered  by  the  appellate  court,  on  appeal  from  the 
probate  decree.**  The  costs  of  the  former  proceeding  are  the  same 
as  the  taxable  costs  of  an  action  in  the  Supreme  Court.**  It  will  be 
noted  that  the  appeal,  in  that  proceeding,  may  be  from  an  order 
of  the  Surrogate's  Court,  since  the  surrogate  may  grant  the  new 
trial.*^  

29  Schell  V.  Hewitt,  1  Dem.  249.  As  22  St.  Eep.  880.  In  that  ease,  the 
to  costs  on  awarding  a  jury  trial  in  a  proponent  was  not  allowed  the  costs 
probate  case,  by  the  General  Term,  and  disbursements  necessary  for  the 
see  Sutton  v.  Ray,  72  N.  Y.  482.  While  preparation  of  the  appeal,  such  as 
it  may  be  assumed  that  when  an  ap-  printing  the  case  and  points,  nor 
pellate  court  awards  costs,  the  effect  stenographer's  fees,  for  minutes  or- 
is to  include  costs  of  such  court  only,  dered  for  preparing  the  case  on  ap- 
yet  if  it  assumes  to  deal  with  the  peal.  See  Matter  of  Baldwin,  30  Misc. 
whole  subject,  and  reverses  the  judg-  169 ;  63  N.  Y.  Supp.  727.  Where  the 
ment  appealed  from  with  costs,  that  Appellate  Division  reversed  an  order 
includes  all  the  costs  of  all  the  in-  of  the  surrogate  "  with  costs,"  simply, 
ferior  courts.  (Murtha  v.  Cur  ley,  92  the  surrogate  has  no  power  to  tax 
N.  Y.  359;  Matter  of  Hood,  30  Hun,  disbursements  also.  Co.  Civ.  Proc, 
472.)  An  executor  who  takes  an  un-  §§  3251,  3256,  apply  to  actions  and 
successful  appeal  to  avoid  a  personal  not  to  orders  of  the  surrogate.  (Mat- 
liability  may  be  charged  personally  ter  of  Steencken,  58  App.  Div.  85 ;  68 
with  the  costs.  (Pittman  v.  Johnson,  N.  Y.  Supp.  444.)  So,  too,  after 
35  Hun,  38;  15  Abb.  N.  C.  472.)  For  affirmance  of  a  decree  judicially  set- 
the  rules  in  regard  to  costs  of  appeal,  tling  the  accounts  of  a  testamentary 
under  the  old  Code,  before  1862,  see  trustee,  the  surrogate  has  no  author- 
Brockway  v.  Jewett,  16  Barb.  590;  ity  to  make  a  decree  allowing  the  trus- 
Sherman  v.  Youngs,  6  How.  Pr.  318;  tee  the  expenses  of  the  appeal  and  at- 
Willcox  v.  Smith,  26  Barb.  316;  Whit-  torneys'  fees  thereon.  (Matter  of  Mc- 
beck  V.  Patterson,  22  id.  83;  Van  Pelt  Echron,  55  App.  Div.  147;  67  N.  Y. 
V.  Van   Pelt,  16  How.  Pr.  299.     And  Supp.  18.) 

those  after  1862,  see  Morgan  v.  Mor-        31  Matter  of  Darragh,  N.  Y.  Law  J., 

gan,   39   Barb.  20.     And  those  under  Jan.  14,  1890. 

the  Revised  Statutes,  see  2  R.  S.  618,        32  Co.  Civ.  Proc,  §  2547. 

§  35,  and  Stagg  v.  Jackson,  1  N.  Y.        3.?  Matter  of  Bull,  supra. 

206  34  Co.  Civ.  Proc,   §   2560. 

30  Matter  of  Bull,  1   Connoly,  395 ;       35  Co.  Civ.  Proc,  §  2548. 
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§  11 10.  Proponent's  costs  on  contested  probate. —  The  proponent 
of  a  paper  for  probate,  if  he  is  named  therein  as  executor,  and 
takes  the  proceeding  in  good  faith,  is  entitled,  as  of  right,  to  costs, 
whether  the  paper  is  or  is  not  admitted  to  probate.  This,  it  will 
be  noticed,  does  not  give  a  proponent,  other  than  the  executor,  a 
right  to  costs  in  case  of  a  refusal  of  probate.^®  Parties,  though 
not  proponents,  who,  having  several  interests,  appear  in  support 
of  the  will  by  separate  attorneys  may  be  awarded  costs.*'^  An 
executor  who  in  good  faith,  but  unsuccessfully,  opposes  an  appli- 
cation to  revoke  the  probate  of  the  will  under  which  he  received 
letters,  and  to  have  admitted  to  probate  an  alleged  later  will,  is 
within  the  equity  of  the  statute  and  is  entitled  to  costs.^^  If  the 
executor  named  in  a  paper,  either  prior  or  subsequent  to  the  one 
offered  for  probate,  contests  the  one  so  offered,  and  seeks  to  defeat 
the  probate,  by  establishing  the  will  in  which. he  is  named,  he  is 
entitled  to  costs,  if  acting  in  good  faith,  though  he  fail.  But  such 
contesting  executor  who  acts  as  his  own  counsel  in  the  proceed- 
ings is  not  entitled  to  costs  as  of  right. ^^  The  application  for  pro- 
bate must  have  been  "  contested."  Where  the  next  of  kin,  after 
cross-examination  of  the  witnesses  offered  by  the  proponent,  with- 
drew their  objections  and  the  will  was  admitted,  the  case  is  not 
one  of  contest.*" 

§  1111.  Special  guardian's  compensation. — An  allowance  to  a 
special  guardian,  who  is  an  unsuccessful  contestant  of  a  will 
offered  for  probate,  must  be  fixed  by  the  surrogate,  and  inserted  in 
the  decree ;  and  cannot  be  allowed  on  ex  parte  application  without 
notice,  after  the  decree  has  been  entered.*^    An  allowance  for  the 

36Collyer  v.  Collyer,  i  Dem.  53;  17  114  App.   Div.    607;    99   N.   Y.   Supp. 

Abb.  N.  C.  329.     See  Matter  of  Folts,  1070;  aff'd,  188  N.  Y.  589.)     Sectiona 

71  Hun,  492;  24  N.  Y.  Supp.  1052.  2558    (subd.  3),  2559,  2561,  3256,  Co. 

37  Matter  of  Lasak,  1  Connoly,  486 ;  Civ.  Proc,  limit  the  amount  of  costs 
7  N.  Y.  Supp.  2;  23  Abb.  N.  C.  54.  and     disbursements     which     may     be 

38  Bertine  v.  Hubbell,  1  Dem.  335.  awarded  to  a  guardian  ad  litem,  even 

39  Whelpley  v.  Loder,  1  Dem.  368,  though  he  has  in  good  faith  contested 
-382;  Allen  v.  Public  Adm'r,  1  Bradf.  the  probate,  to  $70,  and  $10  for  each 
221 ;  Arthur  v.  Nelson,  1  Dem.  337,  additional  day  more  than  two  days 
348 ;  Matter  of  Valentine,  9  Abb.  N.  C.  occupied  in  the  trial  or  hearing,  and 
313.  the  disbursements  which  may  be  taxed 

*0So  held  under  2  E.  S.  223,  §  10.  in  an  action.      (Matter  of  Tracy,   18 

(Peck  V.  Peck,  23  Hun,  312.)  Abb.  N.  C.  242;  Matter  of  Ruppaner, 

41  Matter  of  Budlong,  33  Hun,  235;  7  App.  Div.  11;  39  N.  Y.  Supp.  763; 

100  N.  Y.  203.    See  Forster  v.  Kane,  1  Matter  of  O'Keeffe,  80  App.  Div.  513; 

Dem.    67;    Matter    of    Robinson,    160  81  N.  Y.  Supp.  118.)      Railroad  fares, 

N.  Y.  448;  Matter  of  Rasch,  26  Misc.  hotel  bills,  the  fees  of  associate  coun- 

459.     The  discretion  of  the  surrogate  sel,  and  the  expenses  of  dictation,  etc., 

in  granting  the   allowance   is   review-  cannot  be  allowed,  for  the  statute  does 

able  on  appeal.  (Matter  of  Stevens,  not  authorize  them  to  be  charged  upon 
64 
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guardian's  attendance  before  the  appellate  court,  on  appeal  from 
a  decree  to  which  he  is  a  party,  cannot  be  made  by  the  surrogate, 
in  the  absence  of  any  direction  to  that  effect  by  the  appellate 
tribunal.'** 

§  1112.  Costs  to  contestant  in  probate  proceeding While  the 

court  may,  in  its  discretion,  award  costs  to  an  unsuccessful  contest- 
ant, if  it  find  that  his  contest  was  in  good  faith,  he  is  not  bound  to 
do  so.*^  On  the  other  hand,  the  contestant  may,  in  the  discretion 
of  the  court,  be  personally  charged  with  proponent's  costs.** 
Whether  costs  awarded  in  a  probate  proceeding  should  be  charged 
personally  against  the  unsuccessful  contestant  or  out  of  the  estate 
of  the  decedent,  rests  in  the  sound  discretion  of  the  surrogate,  and 
the  rule  is  that  a  defeated  contestant  should  be  charged  with  costs 
where  his  resistance  has  been  wanton  or  malicious  or  clearly  un- 
founded, but  not  where  a  resistance  is  based  upon  what,  from  his 
standpoint,  may  have  seemed  proper  and  necessary  in  the  inter- 
ests of  justice,  and  for  the  due  protection  of  his  rights.*^  If  the 
contest  is  successful,  it  is  usual  to  award  costs  to  the  contestant, 
though  not  as  a  matter  of  right.*®     Several  parties  interested  in 

the  estate.     Such  expenses,  if  payable  man,    1    Misc.    43;    22    N.    Y.    Supp. 

at   all,   can  be   charged   only   against  1055. 

the  property  of  the  infant.     (lb.;  Mat-  45 Matter  of  Henry,  5  Dem.  272.   In 

ter  of  Farmers'  Loan  &  Trust  Co.,  49  Matter  of  Tacke  (1  Connoly,  119),  the 

App.   Div.    1 ;    63   N.   Y.   Supp.   227. )  contest  of  a  will  was  instituted   and 

Where  the  estate  of  the  infant  is  not  carried    on    without    any    reasonable 

taxable  under  the  transfer  tax,  no  al-  grounds  by  the  contestant,   instigated 

lowance  can  be   made   to   his   special  by  one  G.,  whose  son  appeared  as  at- 

guardian.       (Matter   of    Post,    5    App.  tornoy  for   the  contestant  in  the  pro- 

Div.  113;  38  N.  Y.  Supp.  977.)     The  ceeding  but  took  no  active  part  therein, 

committee    of   a    lunatic   who    unsuc-  the  proceeding  being  really  conducted 

cessfuUy  contests  the  probate  of  a  will  by  G.,  who  was  not  a  lawyer,  and  had 

is  not  a  special  guardian  appointed  by  great  influence  over  his  young  and  in- 

the    court    to    whom    costs    may    be  experienced  son,  the  nominal  attorney, 

awarded    under    section    2558    of    the  The  contestant  was  charged  with  the 

Code  of  Civil  Procedure.      (Matter  of  maximum  amount  of  costs  and  taxable 

Davis,  60  Misc.  297. )  disbursements  of  the  contest.    In  Mat- 

42Schell    V.    Hewitt,    1    Dem.    249;  ter    of    Davis     (105    App.    Div.    221; 

Matter  of  Bull,  supra.    And  see  §  112,  93  N.  Y.  Supp.  1004;  aflf'd,  182  N.  Y. 

ante.    On  a  settlement  of  an  executor's  468 ) ,    costs   were    charged    personally 

accounts,  an  allowance  to  the  guardian  against    an    administrator    appointed 

is   proper,   and   must   be   fixed   before  in  another  State,  where  he  had  been 

entry  of  decree;  it  cannot  be  changed  made  a  party,  on  his  own  application, 

on   appeal.      (Matter  of  Marshall,   19  to  proceedings   in   this   State  for   the 

St.  Eep.  156.)  probate  of  a  will  of  the  decedent  and 

43  Matter  of  Mondorf,  110  N.  Y.  had  appealed  from  a  decree  admitting 
4,'50;  Matter  of  Willett,  6  Dem.  435;  such  will  to  probate. 

17  St.  Rep.  776.  46  Matter  of  Munter,  19  Misc.  201; 

44  Matter  of  Whelan,  6  Dem.  425;  44  N.  Y.  Supp.  605.  See  Matter  of 
Matter  of  Seagrist,  1  App.  Div.  615;  Bogart,  46  App.  Div.  240;  61  N.  Y. 
37  N.  Y.  Supp.  496;  Matter  of  Low-  Supp.  671.    But  where  objections  were 
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contesting  the  probate  have  a  right  to  employ  separate  counsel 
to  protect  their  several  interests,  and  it  is  discretionary  v?ith  the 
surrogate,  as  in  other  courts,  to  grant  costs  to  the  several  con- 
testants.*'' 

§  1113.  Contested  application  for,  or  revocation  of,  letters. —  On 

a  contest  over  a  grant  of  letters  of  administration,  the  court  has 
discretion  to  grant  or  to  withhold  costs.  Where  there  is  a  fair 
justification  for  the  contest,  costs  out  of  the  estate  may  be  granted 
to  the  unsuccessful  contestant;*^  or  where  there  is  want  of  good 
faith  he  may  be  charged  personally  with  the  costs.*®  So,  where 
the  reckless  and  careless  conduct  of  a  representative  has  made 
the  institution  of  a  proceeding  for  his  removal  imperative,  he 
should  be  personally  charged  with  the  costs  of  that  proceeding.^* 
But  where  the  executor  successfully  resists  a  motion  to  remove 
him  from  office,  a  reasonable  counsel  fee  is  a  proper  charge  against 
the  estate. ^^  An  allowance  of  costs  to  both  parties  in  such  a  pro- 
ceeding is  unwarranted.^^ 

§  1114.  Costs  of  accounting  proceeding —  The  granting  of  costs 
to  an  accounting  party,  where  there  is  a  contest,  is  discretionary 
both  in  respect  to  indemnity  to  him,  and  to  charging  the  estate,  or 
the  accounting  party  personally. ^^  Where  a  reference  was  ren- 
dered necessary  by  the  failure  of  his  attorney  to  explain  to  the 
special  guardian,  when  so  requested  by  him,  items  of  the  account- 
filed  without  any  intent  to  protect  any  whicli  will  indemnify  them  against 
interest  of  the  contestant,  but  merely  the  expense  of  the  litigation." 
to  cause  annoyance  to  the  proponent,  *8  Matter  of  Page,  107  N.  Y.  266, 
and  the  wiU  would  have  been  refused  '13  Matter  of  Clark,  15  N.  Y.  Supp. 
probate  without  any  contest,  no  costs  370.  The  right  of  an  estate  to  re- 
will  be  allowed  the  contestant.  (Mat-  cover  costs  charged  against  a  con- 
ter  of  Kivlin's  Will,  37  Misc.  187;  74  testant  of  the  right  of  administration 
N.  Y.  Supp.  937.)  is  not  lost  by  their   payment  out  of 

47  Collyer  v.  Collyer,  4  Dem.  53.  the  estate,  by  consent  of  all  parties. 
See  Hauselt  v.  Vilmar,  76  N.  Y.  630.  pending  an  appeal,  and  execution  may 
The  former  statute,  which  authorized  issue  therefor,  after  affirmance.  (Mat- 
the  surrogate  to  award  costs  "to  ter  of  Bartlett,  18  Week.  Dig.  65.) 
the  party  in  his  judgment  entitled  50  Matter  of  Stanton,  1  Connoly, 
thereto," '  did  not  prevent  him  from  108;  Matter  of  Hirsh,  116  App.  Div. 
awarding  costs  to  more  than  one  party  367;  101  N.  Y.  Supp.  893;  aff'd,  188. 
on  a  side.      (Noyes  v.  Children's  Aid    N.  Y.  584. 

Society,  70  N.  y.  481.)  The  object  of  51  Matter  of  Boyer,  54  Misc.  182. 
the  third  subdivision  of  section  25S8  52  Matter  of  Engelbrecht,  15  App. 
Is  stated  in  the  commissioner's  note  Div.  541;  44  N.  Y.  Supp.  551. 
to  be  "  to  check  the  vastly  increasing  53  Matter  of  Collamer,  5  St.  Rep. 
number  of  cases  wherein  wills  are  196 ;  Matter  of  Holmes,  79  App.  Div. 
contested  on  slight  grounds,  the  con-  264;  79  N.  Y.  Supp.  592;  aff'd,  176 
testants  relying,  if  the  estate  is  large,  N.  Y.  603.  See  Matter  of  Bass,  5T 
upon    procuring    allowance    for    costs   Misc.  531. 
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ing,  which  were  afterward  found  on  the  reference  to  be  erroneous, 
and  where  the  reference  had  been  very  much  prolonged  and  de- 
layed through  the  neglect  of  himself  and  his  attorney,  the  entire 
cost  of  the  proceeding  will  be  charged  upon  the  accounting  party 
personally.^*  On  the  other  hand,  where  objections  to  an  account 
are  filed,  not  in  good  faith,  the  court  will  charge  the  costs  of  the 
accounting  to  the  objectors  personally,  and  the  same  will  be  col- 
lected by  deducting  the  amount  from  their  respective  shares.®^  If 
the  accountant  be  the  executor  or  administrator  of  a  deceased  rep- 
resentative, and  is  not  himself  charged  with  wrongdoing,  he  is  not 
personally  liable  for  the  costs  of  the  proceeding,  even  though  the 


54  Matter  of  Williams,  1  Connoly, 
99.  W)\en  executor  personally  charged 
"with  costs,  see  Ferris  v.  Disbrow,  22 
Week.  Dig.  330;  Buckland  v.  Gallup, 
40  Huu,  61 ;  Ketchum  v.  Ketchum,  4 
Cow.  87;  Matter  of  Woodard,  13  St. 
Eep.  161;  Matter  of  Matthewson,  8 
App.  Div.  8;  40  N.  Y.  Supp.  140; 
Matter  of  Gabriel,  44  App.  Div.  623. 
Where  there  is  a  dispute  as  to  whether 
a  particular  fund  is  assets,  and  deei- 
&ion  is  made  in  favor  of  distributees, 
the  costs  of  the  proceedings  are 
•chargeable  against  the  administrator 
individually.  (Matter  of  Mull,  16  St. 
Eep.  981;  Matter  of  Manhardt,  17 
App.  Div.  1;  44  N.  Y.  Supp.  836.) 
See  Matter  of  Long  Island  L.  &  T.  Co., 
ti2  App.  Div.  5.  An  administrator  is 
not  personally  chargeable  with  costs 
because  he  has  been  charged  with  in- 
terest on  moneys  held  by  him,  where 
lie  has  prepared  his  account  in  good 
faith.  (Walker  v.  Dow,  6  Dem.  265.) 
Nor  where  he  did  not  use  the  estate 
to  his  personal  advantage,  but  merely 
trusted  the  property  to  his  co-execu- 
tnr.  (Matter  of  Wagner,  132  App. 
Div.  306.)  But  otherwise  where  it 
appears  that  he  has  been  speculating 
In  claims  against  the  estate.  (Matter 
of  Eainforth,  40  Misc.  609;  83  N.  Y. 
Supp.  57.)  On  the  settlement  of  an 
administrator's  accounts,  the  adminis- 
trators of  decedent's  wife,  of  whose 
estate  decedent  had  been  administra- 
tor, appearing  for  the  purpose  of  de- 
iending  decedent's  bond,  are  not  enti- 
tled to  costs  out  of  decedent's  estate 
(Matter  of  Reed,  12  St.  Rep.  139); 
tior  is  the  representative  of  a  deceased 
surety  entitled  to  costs  upon  the  set- 
tlement of  the  accounts  of  the  admin- 
istrator of  the  principal.     (Matter  of 


Bailey,  47  Hun,  477.)  The  allowance 
of  costs  in  favor  of  an  administratrix, 
against  the  sureties  on  the  bond  of  her 
co-administrator,  whose  misapplica- 
tion of  funds  the  sureties  endeavored 
unsucoessfuUy  to  charge  her  with 
liability  for, —  sustained.  (Matter  of 
Adams,  51  App.  Div.  619;  64  N.  Y. 
Supp.  591;  aff'd,  166  N.  Y.  623.) 
The  costs  of  an  accounting  of  an  ex- 
ecutor or  trustee  who  has  been  re- 
moved or  resigns  should  be  borne  by 
him  and  cannot  be  charged  against 
the  estate.  (Matter  of  Bevier,  17 
Misc.  486;  41  N.  Y.  Supp.  268.) 
W^here  an  objection  to  accounts  of  ex- 
ecutors of  a  deceased  guardian  was 
justified,  the  estate  of  the  infant 
should  not  be  charged  with  the  costs 
of  the  proceeding.  (Matter  of  Frank, 
1  App.  Div.  39;  suh  nom.  Matter  of 
Schneider,  36  N.  Y.  Supp.  972;  sub 
nom.  Matter  of  Metzger  v.  Schneider, 
72  St.  Rep.  75.) 

55  Matter  of  Selling,  6  Dem.  428. 
But  there  is  no  justification  for  charg- 
ing the  contestant  personally  with 
costs  where  some  of  his  objections 
are  well  founded.  (Matter  of  Corbin, 
101  App.  Div.  25.)  The  surrogate  has 
no  authority  to  grant  additional  al- 
lowances to  legatees  or  remaindermen 
who,  on  the  accounting,  have  not  suc- 
ceeded in  surcharging  the  account  or 
securing  disallowance  of  items.  (Mat- 
ter of  Welling,  51  App.  Div.  355;  64 
N.  Y.  Supp.  1025.)  Costs  will  be 
charged  personally  against  the  admin- 
istrator of  a  life  beneficiary  of  a  trust 
fund,  in  possession  thereof,  who  raised 
technical  objections  against  the  claims 
of  the  remaindermen.  (Matter  of 
Post,  30  Misc.  551;  64  N.  Y.  Supp. 
369.) 


1013  Costs  ii^  Sueeogates'  Couets.  §  1115. 

deceased  representative  was  guilty  of  misappropriating  the  funds 
of  the  estate.^® 

Where  a  disputed  claim  against  the  estate  is  submitted  to  the 
surrogate  for  determination,  under  section  1822,  the  allowance 
or  disallowance  of  costs  to  the  claimant  is  in  the  discretion  of  the 
surrogate ;  such  discretion  is  to  be  exercised  within  the  limits,  as 
to  amount,  of  section  2561,  and  he  is  to  be  controlled  by  the  prin- 
ciples applicable  to  actions  at  law  against  estates.^'' 

§  1115.  Allowing  counsel  fees  and  expenses In  addition  to  th© 

surrogate's  general  power  to  award  costs  to  a  party,  the  Code  pro- 
vides that  he  "  may,  in  his  discretion,  allow  to  an  executor,  ad- 
ministrator, guardian,  or  testamentary  trustee,  upon  a  judicial 
settlement  of  his  account,  or  on  an  intermediate  accounting  re- 
quired by  the  surrogate,  such  a  sum  as  the  surrogate  deems  reason- 
able, for  his  counsel  fees  and  other  expenses,  not  exceeding  ten 
doUars  for  each  day  occupied  in  the  trial,  and  necessarily  occu- 
pied^* in  preparing  his  account  for  settlement,  and  otherwise  pre- 
paring for  the  trial.^^  Costs  and  such  pgr  diem  allowances  for 
legal  services  as  are  necessary  will  be  allowed,®"  but  only  to  the 
accounting  party,  and  can  be  properly  made  to  such  a  party  only 
in  so  far  as  the  labor  of  preparation  was  demanded  by  the  best 
interests  of  the  estate  concerned.^^     The  authority  given  to  the 

56  Matter  of  Walton,  112  App.  Div.  This    allowance    is    not    intended    to 

176.  compensate     him     for     his     personal 

67  Matter    of    Ingraham,    35    Misc.  services,  but  simply  to  secure  legal  as- 

577;    72   N.  Y.   Supp.  62;   Matter   of  sistance.      (Matter  of  Peyser,  5  Dem. 

Coonley,  38  Misc.  219;  77  N.  Y.  Supp.  244.)      Costs    on    an    accounting   can 

269.  only  be  allowed  where  counsel  is  em- 

58  Occupied  by  whom  ?     See  Walton  ployed.     Where   the  accounting  party 

V.  Howard,  1  Dem.  103.  prepares     his    own     account    without 

69  Co.  Civ.  Proc,  §  2562.  See  §  559,  counsel,  although  he  is  himself  a 
ante.  See  Brown's  Accounting,  16  lawyer,  he  is  not  entitled  to  coats. 
Abb.  Pr.  (N.  S.)  457;  Van  Nest's  (Valentine's  Estate,  9  Abb.  N.  C. 
Estate,  1  Tuck.  130;  Valentin©  v.  313.)  But  he  may  be  allowed  the 
Valentine,  2  Barb.  Ch.  430;  Drake  v.  expense  of  employing  an  accountant 
Price,  5  N.  Y.  430;  aff'g  7  Barb.  388;  to  prepare  it.  (Harrison  v.  MeAdam, 
HoUey  v.  S.  G.,  4  Edw.  284.  As  to  38  Misc.  18;  76  N.  Y.  Supp.  701.) 
what  is  "  a  judicial  settlement,"  see  An  executor  removing  from  the  Stata 
Matter  of  Miles,  5  Redf.  110.  As  to  without  settling  his  accounts  is  not 
how  far  the  court  on  appeal  will  re-  entitled  to  an  allowance  of  his  ex- 
verse  a  decree  which  grants  an  allow-  penses  upon  returning  to  do  so. 
ance  exceeding  the  limit  in  section  (Matter  of  Nockin,  15  St.  Kep.  731.) 
3254,  see  Riggs  v.  Cragg,  26  Hun,  89.  61  Matter    of   Weeks,    5    Dem.    194. 

60  Matter  of  Halsey,   13  Abb.  N.  C.  In   that   case,   two    co-executors,   who 

353;  Matter  of  Martin,  124  App.  Div.  differed  respecting  matters  appertain- 

793.     A  per  diem  allowance  for  time  ing   to   the  execution    of   their   trust, 

occupied    in     preparing    for    trial    is  which  might  have  been   satisfactorily 

only   allowed    in    accounting   proceed-  presented  in  one  proceeding,  filed  sepa- 

ings.     (Matter  of  Aaron,  5  Dem.  362.)  rate    accounts    of    their    transactions^ 
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surrogate  to  allow  counsel  fees  and  expenses  upon  rendering  his 
decree,  in  no  way  limits  his  authority  to  allow  as  a  credit  in  the 
account,  a  sum,  in  excess  of  the  statutory  limit,  paid  by  the  ac- 
counting party  to  his  counsel  for  services  in  respect  to  his  account- 
ing, where  it  appears  that  services  beyond  the  ordinary  preparation 
of  the  account,  or  for  trial,  were  rendered,  and  were  necessary.®^ 
The  allowance  of  costs,  etc.,  should  be  to  the  party,  and  not  to 
Lis  counsel  or  attorney.^^  A  per  diem  allowance  for  time  occupied 
in  preparing  for  trial  is  permissible  only  in  accounting  proceed- 
ings.^* Such  allowance  is  not  intended  to  compensate  the  account- 
ing party  for  his  personal  services  in  such  preparation,  but  is  to 
•enable  him  to  secure  legal  assistance  and  advice  when  needed  for 
jputting  the  account  into  proper  form.®^ 

§  1116.  Costs  of  decree,  how  and  by  whom  payable "  Except 

"where  special  provision  is  otherwise  made  by  law,  costs,  awarded 
by  a  decree,  may  be  made  payable  by  the  party  personally,®^  or 


each  of  which  was  contested  and  re- 
ferred, with  substantially  the  same 
results  that  would  have  been  accom- 
plished had  the  controversy  arisen  in 
respect  of  the  account  first  filed; — 
Held,  that  neither  executor  nor  any  of 
the  other  parties  could  recover  costs 
or  counsel  fees  out  of  the  estate  in 
both  proceedings.  Where  an  executor 
has  kept  his  accounts  in  such  an  ir- 
regular and  disorderly  manner  that 
very  many  days  are  required  in  the 
preparation  of  his  accounts  for  judi- 
cial settlement,  in  the  hearing  there- 
upon the  surrogate  will  only  allow 
him  for  his  expenses  in  preparing  such 
account  upon  the  basis  of  the  time 
which  would  have  been  required  if 
his  accounts  had  been  kept  in  the 
proper  manner.  (Matter  of  Wilcox, 
11  Civ.  Proc.  Rep.  115,  136.)  To 
same  effect,  O'Reilly  v.  Meyer,  4  Dem. 
161. 

62  Matter  of  Smith,  26  'Abb.  N.  C. 
66;  33  St.  Rep.  929;  19  Civ.  Proc. 
Rep.  302;  12  N.  Y.  Supp.  88;  Matter 
t)f  Mitchell,  39  Misc.  120;  78  N.  Y. 
:Supp.  976.  In  Matter  of  Young  (N. 
Y.  Law  J.,  Apr.  25,  1891),  it  appeared 
■from  the  accounts,  supported  by 
vouchers,  that  the  administrators  had 
credited  themselves  with  $350,  or  $175 
in  each  case,  for  general  services,  in- 
cluding preparation  of  the  accounts. 
The  surrogate  allowed  their  disburse- 


ments  on   the    accounting   proceeding, 
but  refused  costs. 

63  Walton  V.  Howard,  1  Dem.  103; 
s.  c.  as  Matter  of  Withers,  2  Civ. 
Proc.  Rep.  162;  McMahon  v.  Smith, 
20  Misc.  305;  45  N.  Y.  Supp.  663; 
rev'd,  on  other  points,  24  App.  Div. 
25;  Matter  of  Crane,  68  id.  355;  74 
N.  Y.  Supp.  88;  Matter  of  Welling, 
51  App.  Div.  355;  64  N.  Y.  Supp. 
1025;  Matter  of  Wright,  121  App. 
Div.  581.  The  costs  of  an  accounting 
by  an  executor,  etc.,  have  no  place  in 
the  account  filed  in  that  proceeding, 
as  they  must  first  be  fijced  by  the 
decree.  Charges  for  counsel  fees,  paid 
on  the  accounting,  should  be  sepa- 
rately stated  and  accompanied  with 
an  afildavit  showing  conformity  to  Co. 
Civ.  Proc,  §  2562.  (Hayward  v.  Hew- 
lett, 5  Redf.  330.) 

64  Matter  of  Aaron,  5  Dem.  362. 

65  Matter  of  Peyser,  5  Dem.  244; 
Harrison  v.  McAdam,  38  Misc.  18; 
76  N.  Y.  Supp.  701. 

66  In  Matter  of  Curry  (47  St.  Rep. 
307;  19  N.  Y.  Supp.  728),  the  execu- 
tor refused  to  pay  costs  out  of  the 
estate,  as  directed  by  a  decree,  admit- 
ting the  will  to  probate; — Held,  that 
the  surrogate  was  justified  in  direct- 
ing him  to  pay  such  costs  out  of  the 
estate,  together  with  costs  of  the  mo- 
tion, personally. 
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out  of  the  estate,  or  f  und,®^  as  justice  requires ;  but  costs,  other  than 
actual  expenses,  cannot  be  awarded  to  be  paid  out  of  an  estate 
or  fund  which  is  less  than  one  thousand  dollars  in  amount  or 
value."  ®^  The  amount  or  value  of  an  estate  is  not  the  balance  left 
after  payment  of  funeral  expenses,  debts,  and  expenses  of  admin- 
istration, but  the  gross  amount  thereof,  at  the  time  of  the  owner's 
death,  with  any  increase  up  to  the  time  of  accounting.®*  The  sur- 
rogate has  no  power  to  direct  a  temporary  administrator  to  pay 
costs,  out  of  the  estate,  of  a  special  proceeding  for  the  probate  of 
an  alleged  will.™  The  decree  in  such  case  should  award  costs  and 
provide  for  their  payment  by  the  person  to  whom  letters  should 
thereafter  be  granted.''^ 

AETICLE  2. 

amount  of  costs. 

§  1117.  Amount  of  costs  of  intermediate  order —  The  amount  of 
costs,  where  awarded  by  an  intermediate  order,  are  the  same  as 
upon  a  similar  order  made  by  the  Supreme  Court  in  an  action;''* 
i.  e.,  in  general,  a  sum  fixed  by  the  court,  not  exceeding  ten  dol- 
lars, besides  necessary  disbursements  for  printing  and  referee's 
fees,  to  each  party  to  whom  costs  are  awarded  f^  although  it  is 
provided  that  "  upon  a  motion  for  a  new  trial,  upon  a  case,"  in  the 
Supreme  Court,  etc.,  in  an  action,  the  sums  allowable  are  same 
as  upon  an  appeal  to  the  Appellate  Division.^* 

67  The  expenses  of  an  accounting  by  71  The  surrogate  cannot  order  a  tem- 
trustees  of  an  express  trust  should  be  porary  administrator  to  pay  the  costs 
charged  against  tlie  corpus  of  the  es-  allowed  to  the  several  parties  by  a 
tate  and  not  against  the  income,  nor  decree  awarding  letters  of  administra- 
should  it  be  proportioned  between  tion.  Such  costs  are  not  debts  due 
corpus  and  income.  (Chisolm  v.  Ham-  to  the  creditors  of  decedent,  nor  ex- 
ersley,  114  App.  Div.  565.)  And  penses  of  the  temporary  administra- 
where  on  the  termination  of  a  trust,  tor's  trust,  and  while  the  offer  and 
created  by  a  certain  clause  of  the  will,  consent  of  all  the  parties,  by  their 
the  fund  went  into  the  residuary  es-  attorneys,  to  the  payment  thereof  by 
tate  also  held  in  trust,  the  executors'  him  might  protect  him  (Matter  of 
expenses  of  their  accounting  in  the  Parish,  29  Barb.  627),  yet  such  con- 
flrst  trust  should  be  paid  out  of  the  sent  would  not  justify  such  an  order, 
general  estate.  (Matter  of  Murphy,  (Matter  of  Badger,  3  L.  Bui.  71,  and 
121  App.  Div.  426.)  cases  cited.) 

68  Co.  Civ.  Proc,  §  2557.     See  Mat-  72  Co.  Civ.  Proc,  §  2556. 

ter    of   Van    Kleeck,    2    Oonnoly,    14;        73  See  Co.  Civ.  Proc,  §  3251,  subd. 

20  N.  Y.  Supp.  85.  3,  paragraph  ninth. 

69Chalker   v.   Chalker,  5  Redf.  480.        74  See  Co.  Civ.  Proc,  §  3251,  subd. 

70  Matter    of    Aaron,    5    Dem.    362 ;  3, '  paragraph    eighth,  and    subd.    4. 

McGovern    v.    McGovern,     50    N.    Y.  See  also  Co.  Civ.  Proc,  §  2481,  subd. 

Super.   (J.  &  S.)   390.     See  Duryea  v.  6,    and   §§    2548,   2588.  But   see   id., 

Mackey,  151  N.  Y.  204.  §  2561. 


§  1118.  Costs  in  Sueeogates'  Couexs.  1016 

§  1118.  Costs  and  disbursements  awarded  by  decree — In  all 

cases,  except  where  a  question  of  fact  has  been  tried  by  a  jury, 
and  except  costs  of  appeal,  "  the  surrogate,  upon  rendering  a  de- 
cree, may,  in  his  discretion,  fix  such  a  sum,  to  be  allowed  as  costs, 
in  addition  to  the  disbursements,  as  he  deems  reasonable,  not  ex- 
ceeding, where  there  has  not  been  a  contest,^''  twenty-five  dollars, 
or  where  there  has  been  a  contest,  seventy  dollars;  and,  in  addi- 
tion thereto,  where  a  trial  or  hearing  upon  the  merits  before  the 
surrogate  necessarily  occupies  more  than  two  days,  ten  dollars 
for  each  additional  day;  and  where  a  motion  for  a  new  trial  is 
made  before  the  surrogate,  if  it  is  granted,  seventy  dollars ;  if  it 
is  denied,  forty  dollars."  '"^  Costs,  when  awarded  by  a  decree, 
include  all  disbursements  of  the  party  to  whom  they  are  awarded, 
which  might  be  taxed  in  the  Supreme  Court. ''^  The  sum  allowed 
for  costs  must  be  fixed  by  the  surrogate,  and  inserted  in  the 
decree.^* 

75  See  Matter  of  Rylance,  25  Misc.  State  of  New  York,  the  sum  of  $1, 
283;  55  N.  Y.  Supp.  433,  as  to  what  and  mileage  from  the  courthouse  of 
is  a  "  contest."  See  Matter  of  Ho-  the  county  wherein  the  citation  was 
garty,  62  App.  Div.  79;  70  N.  Y.  served,  as  provided  by  section  3307 
Supp.  839.  of  the  Code.     As  to  taxing  stenogra- 

76  Co.  Civ.  Proc,  §  2561.  See  Mat-  pher's  fees  by  consent,  see  Matter  of 
ter  of  Miles,  5  Redf.  110.  Section  Willett,  6  Dem.  435;  17  St.  Rep.  776; 
2561  is  equally  applicable  to  a  hear-  780;  Matter  of  Maritch,  29  Misc.  270; 
ing  before  a  referee  appointed  by  the  Matter  of  Engelbrecht,  15  App.  Div. 
surrogate  as  to  a  hearing  before  the  541;  44  N.  Y.  Supp.  551;  Bottome  v. 
surrogate  in  person;  but  the  section  Neely,  54  Misc.  258;  104  N.  Y.  Supp. 
does  not  contemplate  or  empower  any  429.  As  to  referee's  fees,  see  Matter 
allowance  for  days  on  which  an  ad-  of  Hurd,  6  Misc.  171 ;  26  N.  Y.  Supp. 
journment  occurs  without  any  actual  893;  Matter  of  Santos,  31  Misc. 
hearing.  (Matter  of  Clark,  21  Week.  76  (termination  of  reference  under 
Dig.   563.)      See  Matter  of  Collamer,  §§   1019,  2546). 

5  St.  Rep.  196.    No  greater  sums  than  78  Co.     Civ.     Proc,     §     2559.      The 

those  specified  in  the  statute  can  be  amount  involved  is  to  be  considered  in 

allowed.     (Matter  of  Hitchler,  25  Misc.  allowances,   and  counsel  accepting  re- 

369;   55  N.  Y.  Supp.  642;  Matter  of  tainers  in  litigations  of  small  estates 

O'Keeffe,  80  App.  Div.  513;  81  N.  Y.  will  be  limited  in  their  fees.     (Matter 

Supp.  lis.)  of  Jones,  28  Misc.  599;  59  N.  Y.  Supp! 

77  Matter  of  Bender,  86  Hun,  570;  1020.)  Where  there  has  been  a  con- 
33  N.  Y.  Supp.  907;  Matter  of  Hitch-  test  before  the  surrogate  it  is  in  his 
ler,  25  Misc.  369;  55  N.  Y.  Supp.  642.  discretion  to  fix  such  a  sum,  not  ex- 
For  the  taxable  disbursements  in  the  ceeding  $70,  as  he  deems  reasonable 
Supreme  Court,  see  Co.  Civ.  Proc,  to  be  allowed  as  costs  in  addition  to 
§  3256.  In  Matter  of  Hamer  (N.  Y.  disbursements,  and' he  may  further  al- 
Law  J.,  June  10,  1891),  the  surrogate  low  the  sum  of  $10  for  each  day  in 
allowed  the  proponent  $1.50  for  each  excess  of  two  spent  on  the  trial,  and 
party  served  with  citation  within  the  the  surrogate's  order  is  conclusive  on 
county  of  New  York,  it  appearing  the  question.  (Matter  of  Niles,  34 
from  his  affidavit  that  the  maximum  St.  Rep.  720;  12  N.  Y.  Supp.  157.)  In 
sum  allowed  by  law  to  the  sheriff  New  York  county,  the  following  rules 
would  be  reasonable.  He  also  allowed  are  in  force:  "  Whenever  a  party  to  a 
for  each  party  served  outside  of  the  decree  shall  deem  himself  entitled  to 
county  of  New  York  and  within  the  costs,  the  same  will  be  considered  and 
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§  1119.  Costs  of  appeal — The  Code  contains  the  following 
clause :  "  The  costs  of  an  appeal,  where  they  are  awarded  in  a 
Surrogate's  Court,  are  the  same  as  if  they  were  awarded  in  the 
Supreme  Court."  ''^  Although  this  provision  is  not  altogether 
clear,  yet,  since  the  rule  seems  plainly  to  be  that  costs  of  an  appeal 
are  always  awarded,  if  at  all,  by  the  appellate  court,  we  construe 
the  clause  quoted  as  in  effect  declaring  that  where  costs  of  an 
appeal  from  a  decree  or  order,  made  in  a  special  proceeding  insti- 
tuted in  a  Surrogate's  Court,  are  awarded,  the  amount  thereof  is 
the  same  as  if  the  special  proceeding  were  one  instituted  in  the 
Supreme  Court.  This  construction  is  made  clear  by  an  amend- 
ment (1881)  of  section  3240,  by  which  it  is  provided  that  costs 
in  a  special  proceeding,  instituted  in  a  court  of  record,  or  upon 
an  appeal  in  a  special  proceeding,  taken  to  a  court  of  record, 
where  the  costs  thereof  are  not  specially  regulated  in  this  act,  may 
be  awarded  to  any  party,  in  the  discretion  of  the  court,  at  the 
rates  allowed  for  similar  services,  in  an  action  brought  in  the 
same  court,  or  an  appeal  from  a  judgment  taken  to  the  same  court, 
and  in  like  manner.*" 

determined  by  the  surrogate  on  two  shown  by  a  certificate  of  such  referee, 
days'  notice  of  adjustment,  to  be  The  affidavit  of  disbursements,  time 
served  upon  the  opposing  party,  with  engaged  in  trial  and  in  preparing 
the  items  of  costs  and  disbursements  .  the  account,  and  for  trial,  may  be 
to  wliich  the  party  may  deem  himself  controverted  by  affidavit."  (Rule 
entitled  at  the  time  of  the  settlement  XXII,  Mar.  16,  1888.)  "Wherever  any 
of  the  deciee,  which  disbursements  person  shall  appear  in  support  of 
shall  be  duly  verified,  both  as  to  their  the  will  propounded  under  section 
amount  and  necessity;  and  at  the  2617  of  the  Code,  such  person  shall 
same  time  and  on  like  notice,  the  sur-  not  thereby  become  entitled  to  recover 
rogate  will  pass  upon  any  additional  any  costs  on  the  probate  of  said  will, 
allowance  to  be  made  to  an  executor,  unless  it  shall  appear  to  the  satisfac- 
administrator,  guardian,  or  testamen-  tion  of  the  surrogate  that  the  interest 
tary  trustee,  upon  a  judicial  settle-  of  said  parties  was  not  sufficiently 
ment  of  his  account;  which  notice  of  represented  and  prosecuted  by  the  ex- 
adjustment  and  allowance  shall  be  ac-  ecutor  named  in  the  will,  and  his 
companied  by  an  affidavit  setting  forth  counsel."  (Rule  VI,  Mar.  16,  1888.) 
the  number  of  days  necessarily  occu-  ^9  Co.  Civ.  Proc,  §  2560. . 
pied  in  the  trial  or  hearing,  the  num-  80  See  Matter  of  Simpson,  26  Hun, 
ber  of  days  necessarily  occupied  in  459;  Cole  v.  Terpenning,  27  id.  Ill; 
preparing  an  account  for  the  settle-  Schell  v.  Hewitt,  1  Dem.  249.  Infant 
ment  and  in  the  preparation  for  trial,  respondents  on  an  appeal,  appearing 
the  time  occupied  on  each  day  in  the  by  an  attorney  other  than  that  of 
rendition  of  services,  and  their  nature  the  adult  respondents,  are  entitled,  on 
and  extent  in  detail.  In  case  such  an  affirmance,  to  a  separate  bill  of 
trial  shall  have  been  had  before^  a  costs.  (Savage  v.  Gould,  60  How.  Pr. 
referee,  the  time  necessarily  occupied  255.) 
in    such    trial    before    him    may    be 


CHAPTER  XXIII. 

PROBATE  AND   REVOCATION   OF   PROBATE   OF 

HEIRSHIP. 


TITLE  riEST. 


PROBATE  OF  HEIESHIP. 


§  1120.  In  general. —  The  difficulty  which  may  attend  the  ju- 
dicial determination  of  questions  of  heirship,  including  the  ascer- 
taining of  who  are  entitled  to  succeed  to  an  intestate's  real  estate, 
gave  occasion  to  a  statute^  which  provided  means,  by  a  proceeding 
before  the  surrogate,  for  obtaining  presumptive  evidence  of  the 
facts,  as  to  the  persons  who  constitute  the  heirs-at-law  of  a  deceased 
person.  The  act  has  been  revised  in  the  Code,  and  amended  in 
various  particulars,  chiefly  by  prohibiting  a  continuance  of  the 
proceedings,  in  case  a  contest  arises,  and  by  providing  for  a  revo- 
cation or  modification  of  the  decree  of  probate.  It  is  seldom 
that  this  mild  remedy  has  been  availed  of,  or  received  judicial 
construction. 

§  1121.  Of  what  estates  heirship  provable. —  The  special  proceed- 
ing may  be  instituted^  with  respect  to  the  estate  of  a  person,  seized 
in  fee  of  real  property  within  the  State,  who  dies  intestate,  or 
without  having  devised  his  real  property  to  specific  persons.^ 
"  The  word,  '  intestate,'  signifies  a  person  who  died  without  leav- 
ing a  valid  will ;  but  where  it  is  used  with  respect  to  particular 
property,  it  signifies  a  person  who  died  without  effectually  dis- 
posing of  that  property  by  will,  whether  he  left  a  will  or  not."  * 

§  1122.  Who  may  proceed,  and  before  what  court ■  The  heirs  of 

the  decedent  or  any  of  them,  or  any  person  deriving  title  from 
or  through  such  heirs  or  any  of  them,  may  apply  to  the  Surrogate's 

1  L.  1873,  c.  552;  amended  L.  1874,  the  heirs  of  testator.     Sed   qu.,   if  it 
c.  127.  should  be  to  any  other  class,  by  its 

2  Co.  Civ.  Proe.,  §  2654.  generic  appellation. 

3  As  where  a  devise  is,  in  terms,  to  *  Co.  Civ.  Proc,  §  2514,  subd.  1. 
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Court  who  has  acquired  jurisdictiO'n  of  the  estate  ;^  or,  if  no  Sur- 
rogate's Court  has  acquired  such  jurisdiction,  then  to  the  Surro- 
gate's Court  of  the  county  where  the  real  property,  or  any  part 
thereof,  is  situated.®  The  application  must  be  made  by  "  a  writ- 
ten petition,  duly  verified;  describing  the  real  property;  setting 
forth  the  facts  upon  which  the  jurisdiction  of  the  court  depends ; 
and  the  interest  or  share  of  the  petitioner,  and  of  each  other  heir 
of  the  deceased,  in-  the  real  property ;  and  praying  for  a  decree 
establishing  the  right  of  inheritance  thereto,  and  that  all  the  heirs^ 
of  the  decedent  may  be  cited  to  attend  the  probate  of  that  right."  * 
The  citation  must  set  forth  the  name  of  the  decedent  and  of  the 
petitioner;  the  interest  or  share  which  the  petitioner  claims;  and 
a  brief  description  of  the  real  property.®  Any  heir  of  the  dece- 
dent, who  has  not  been  cited,  may,  nevertheless,  appear  at  the 
hearing;  and  thereby  make  himself  a  party  to  the  special  pro- 
ceeding. But  this  provision,  does  not  affect  a  right  or  interest  of 
such  a  person,  unless  he  becomes  a  party.'" 

§  1123.  Hearing;  dismissal;  evidence — "Upon  the  return  of 
the  citation,  the  surrogate  must  hear  the  allegations  and  proofs 
of  the  parties.  If  it  appears  that  there  is  a  contest,  respecting 
the  heirship  of  a  party,  or  respecting  the  share  to  which  a  party 
is  entitled,  as  an  heir  of  the  decedent,  the  surrogate  must  dismiss 
the  proceedings.  If  there  is  no  such  contest,  he  must  inquire  into 
the  facts  and  circumstances  of  the  case.  The  petitioner  must  es- 
tablish, by  satisfactory  evidence,'^  the  fact  of  the  decedent's  death; 
the  place  of  his  residence  at  the  time  of  his  death;  his  intestacy, 
either  generally,  or  as  to  the  real  property  in  question;  the  num- 
ber of  heirs  entitled  to  inherit  the  property  in  question ;  the  name, 
age,  residence,  and  relationship  to  the  decedent,  of  each;  and  the 
interest  or  share  of  each  in  the  property."  '^ 

"  The  surrogate,  where  these  facts  are  established,  must  make 
a  decree,  describing  the  property,  and  declaring  that  the  right  of 
inheritance  thereto  has  been  established  to  his  satisfaction,  in 
accordance  with  the  facts,  which  must  be  recited  in  the  decree,"  '* 


5  Probably  by  a  grant  of  fetters,  or'  9  Co.  Civ.  Proc,  §§  2654,  2655. 

l>y  the   institution   of    an   application  lo  Co.  Civ.  Proc,  §  2655.     See  Mat- 
therefor.     See  Co.  Civ.  Proc.,  §§  2475-  ter  of  Clarke,   131  App.  Div.  688. 
2477.  11  Compare  Co.   Civ.   Proc,   §   2661, 

6  Co.  Civ.  Proc.,  §  2654.  and  §§  185,  342,  ante. 

7  See  Oo.   Civ.  Proc,   §  2518;   §  75  12  Co.  Civ.  Proc,  §  2656. 
«t  seq.,  ante.  13  Co.  Civ.  Proc,  §   2656. 

8  Co.  Civ.  Proc,  §  2654. 


§§  1124-1126.  Peobate  of  Heirship.  1020 

§  1124.  Effect  of  decree;  recording  of  copy. — An  exemplified 
copy  of  the  decree  of  probate,  "  and  of  the  proofs  taken  there- 
upon,^* may  be  recorded  in  the  office  of  the  clerk,  or  of  the  register, 
as  the  case  requires,  of  each  county  in  which  the  real  property  is 
situated,  as  prescribed  by  law  for  recording  a  deed,  and,  from  the 
time  when  the  exemplifications  are  so  recorded,  the  decree,  or  the 
record  thereof,  is  presumptive  evidence  of  the  facts  so  declared 
to  be  established  thereby."  ^^ 

TITLE  SECOND. 

KEVOCATIOIT    OF    PEOBATE    OF    HEIRSHIP. 

§  1125.  Who  may  apply  and  when. —  In  addition  to  the  general 
provision,  that  a  surrogate  may  open,  vacate,  modify,  or  set  aside, 
or  enter,  as  of  a  former  time,  a  decree  or  order  of  his  court;  or 
grant  a  new  trial  or  a  new  hearing  for  fraud,  newly-discovered 
evidence,  clerical  error,  or  other  sufficient  cause,  which  powers  are 
exercised  only  in  a  like  case  and  in  the  same  manner  as  a  court 
of  record  and  of  general  jurisdiction  exercises  the  same  powers,-*^® 
the  Code  contains  special  regulations  as  to  setting  aside,  in  whole 
or  in  part,  a  decree  made  in  this  proceeding.  Any  person  other 
than  a  party  to  the  special  proceeding  for  probate,  or  the  heir, 
devisee,  or  assignee  of  such  a  party,  may  make  an  application  for 
the  revocation  or  modification  of  the  decree.^''  The  application 
for  revocation,  etc.,  may  be  made  at  any  time  within  ten  years 
after  a  decree  establishing  the  right  of  inheritance  is  made,  "  to 
the  court ;"  i.  e.,  the  court  which  rendered  the  decree.-^*  The  ap- 
plication must  be  made  by  a  written  petition,  duly  verified,  show- 
ing that  the  petitioner  "  has  a  right,  title,  or  interest  in  the  real 
property,  or  a  part  thereof,  which  is  injuriously  affected  by  the 
decree,  stating  that  the  decree  is  erroneous  in  some  material  par- 
ticular, specified  therein,  and  praying  that  the  decree  may  be  set 
aside  or  modified  in  that  particular,  and  that  all  the  persons,  whose 
heirship  was  established  by  the  decree,  may  be  cited  to  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted."  ^® 

§  1126.  Kequisites  of  petition,  where  heir  has  died  or  aliened. — ■ 
"  If  an  heir  his  since  died,  or  has  conveyed  the  share  or  interest 
so  established,  by  a  deed  duly  recorded  in  the  county,  the  petition 

14  That  is,  upon  the  hearing.  it  Co.  Civ.  Proc,  §  2658. 

15  Co.  Civ.  Proc,  §  2657.  '8  Go.  Civ.  Proc,  §  2658. 

16  Co.   Civ.  Proc,   §    2481,   subd.    6.        laCo.  Civ.  Proc,  §  2658. 


1021  Peobate  of  Heieship.  §  1127. 

must  state  that  fact;  and  must  pray  that  the  persons,  who  have 
succeeded  to  his  interest,  may  be  also  cited."  ^° 

§  1127.  Decree  of  revocation,  etc — Where  such  a  petition  is 
presented,  and  it  appears,  upon  the  hearing,  that,  if  the  petitioner, 
or  his  ancestor,  testator,  or  grantor,  had  been  a  party  to  the  special 
proceeding  for  probate,  the  decree,  or  a  part  thereof,  could  not 
have  been  legally  made,  the  surrogate  must  vacate  or  modify  the 
decree  accordingly.  "An  exemplified  copy  of  the  decree  or  order, 
so  vacating  or  modifying  the  original  decree,  may  be  recorded  in 
the  office  of  any  clerk  or  register,  where  a  copy  of  the  original 
decree  was  recorded."  ^-^ 

20  Co.  Civ.  Proc,  §  2658.  no  provision  as   to  the   effect  of  this 

21  Co.  Civ.  Proc,   §  2659.     There  is    decree,  as  evidence. 


CHAPTER  XXIV. 

APPEALS. 


TITLE  FIEST. 


APPEALS    TO   THE    StTPEEME    COUET. 

§  1128.  Changes  in  practice  effected  by  the  Code —  The  commis- 
sioners who  framed  the  Code  left  Surrogates'  Courts  in  the  cate- 
gory of  courts  not  of  record,  and  revised  the  laws,  embodied  in 
that  act,  on  this  theory;  but  the  Legislature,  in  1877,  made  these 
tribunals  courts  of  records,  leaving,  however,  most  of  the  other 
pertinent  provisions  of  the  Code  unchanged.  Thus  the  General 
Eules  of  Practice  are  declared  by  the  Code  to  be  binding  upon  all 
courts  of  record,  except  the  Court  for  the  Trial  of  Impeachments 
and  the  Court  of  Appeals.  Accordingly,  the  rules  which  took 
effect  March  1,  1884,  except  so  far  as  such  a  result  would  be  in- 
consistent with  statutes,  govern  these  courts ;  and  surrogates  are 
expressly  mentioned.  The  general  chapter  of  the  Code,  concern- 
ing appeals,  was  originally  declared^  not  to  apply  to  appeals  from 
a  Surrogate's  Court ;  and  though  that  provision  has  been  repealed,^ 
it  is  believed  that  the  principle  still  remains,  inasmuch  as  a  com- 
plete scheme  for  appeals,  in  the  first  instance,  is  contained  in  the 
eighteenth  chapter  of  the  Code  f  in  which,  however,  certain  sec- 
tions of  the  first-mentioned  chapter  are  made  applicable  by 
reference.* 

§  1129.  Appealable  decree  and  orders — An  appeal  to  the  Su- 
preme Court  lies  from;  (1)  Every  decree"  of  a  Surrogate's  Court, 
i.  e.,  every  "   final  determination  of  the  rights  of  the  parties,  to  a 

1  L.  1876,  c.  449,  §  5,  subd.  9.  that  day,  see  Co.   Civ.   Proc,   §  3347, 

2L.  1880,  c.  245,  §  1,  subd.  52.     See  subd.   11.     See  also  Matter  of  Gates, 

Co.  Civ.  Proc,   §   3347,  subd.  9.  26   Hun,    179;    Mills    v.    Hoffman,   92 

3  Tit.  2,  art.  4.  N.   Y.   181;   Matter  of   Sayre,   20   St. 

4  Co.  Civ.  Proc,  §  2575.    As  to  prac-  Rep.  682. 

tice  on   appeals   from   surrogates'   de-        5  Otherwise  termed  a  "  final  order." 
orees  entered  on  or  after  September  1,     (Co.  Civ.  Proc,  §  2550.) 
1880,  in  proceedings  commenced  before 
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special  proceeding"  in  that  court ;^  and  (2)  every  order  affecting 
a  substantial  right,  made,  before  or  after  the  decree  in  a  special 
proceeding,  by  the  surrogate,  or  by  the  Surrogate's  Court  -^  unless 
the  decree  or  order  was  rendered  or  made  upon  the  appellant's 
default.*  There  can  be  no  appeal  from  the  mere  decision  of  the 
surrogate  upon  which  no  formal  order  has  been  entered.®  An 
appeal  taken  from  a  decree  brings  up  for  review  each  intermediate , 
order  which  is  specified  in  the  notice  of  appeal,  which  necessarily 
affected  the  decree,  and  which  has  not  already  been  reviewed  by 
the  appellate  court,  upon  a  separate  appeal  taken  from  that  order.-'* 

§  1130.  Orders  affecting  a  substantial  right —  The  Eevised  Stat- 
utes gave  a  right  of  appeal  to  the  Supreme  Court  "  from  the 
orders,  decrees,  and  sentences  of  surrogates  in  all  cases ;"  ^^  yet 
this  language  was,  by  judicial  construction,  subjected  to  certain 
limitations,  which,  it  is  believed,  are,  in  the  main,  applicable  to 
the  provisions  of  the  present  Code,  the  design  of  which  was,  obvi- 
ously, not  to  create  any  radical  change  in  the  rules  governing  the 
appealability  of  these  determinations.  The  clause,  "  which  affects 
a  substantial  right,"  introduced  by  the  present  Code,  is  conform- 


6  Co.  Civ.  Proc,  §§2550,  2570.  The 
docketing  of  a  surrogate's  decree  does 
not  make  it  a  judgment  of  the  Su- 
preme Court,  and  it  is  still  a  subject 
of  appeal,  as  a  surrogate's  decree. 
(Daviea  v.  Skidmore,  5  Hill,  501.) 
Though  a,  decree  be  unauthorized,  and, 
therefore,  erroneous,  yet,  if  it  purport 
to  be  final,  it  is  a  final  decree  for 
the  purposes  of  appeal.  (Smith  v. 
Van  Kuren,  2  Barb.  Ch.  473.)  A  de- 
cree settling  accounts  which  deter- 
mines the  principles  upon  which  the 
account  is  adjusted  is  final,  although 
it  gives  the  representative  leave  to 
further  account  as  to  certain  expenses 
incurred  by  him.  (Matter  of  Van 
Houten,  18  App.  Div.  301;  46  N.  Y. 
Supp.   190.) 

7  Co.  Civ.  Proc,  §  2570. 

8  Co.  Civ.  Proc,  §  2568.  There  can 
be  no  appeal  from  an  ex  parte  order 
on  the  ground  of  its  irregularity. 
(Skidmore  v.  Davies,  10  Paige,  316.) 
The  aggrieved  party  should  move,  on 
notice,  to  vacate  an  ex  parte  order, 
and  appeal  from  the  order  of  refusal. 
(Matter  of  Johnson,  27  Hun,  538.) 
The  review  of  a  surrogate's  order  ex- 
empting an  estate  from  taxation  with- 
out the  appointment  of  an  appraiser 


should  be  taken  first  by  an  appeal  to 
the  surrogate  and  then  by  appeal  to 
the  Appellate  Division  from  the  affirm- 
ance or  reversal  by  the  surrogate  of 
his  order.  The  original  order  of  the 
surrogate  being  in  the  nature  of  an 
ex  parte  order,  no  direct  appeal  there- 
from lies  to  the  Appellate  Division. 
(Matter  of  Costello,  117  App.  Div. 
807;   aflf'd,  189  N.  Y.  288.) 

9  Matter  of  Callahan,  66  Hun,  118; 
139  N.  Y.  51.  See  Potter  v.  Ogden, 
136  id.  384,  401. 

10  Co.  Civ.  Proc,  §  2571.  The  Court 
of  Appeals  cannot  review  a,  judgment 
of  the  General  Term  (Appellate  Divi- 
sion) reversing  upon  the  facts  a  decree 
of  the  surrogate  admitting  a  will  to 
probate,  and  directing  a  new  trial,  be- 
fore a  jury,  of  questions  of  fact,  nor 
does  an  appeal  from  a  subsequent 
judgment,  after  such  new  trial,  bring 
up  such  order  for  review,  under  Co. 
Civ.  Proc,  §§  1316,  1317,  as  it  is  not, 
within  the  meaning  of  these  sections, 
either  an  interlocutory  judgment  or 
an  intermediate  order  necessarily  af- 
fecting the  final  judgment.  (Matter 
of  Budlong,  126  N.  Y.  423;  38  St. 
Rep.  436.) 

11  2  K.  S.  609,  §  104. 
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able  to  the  construction  placed  upon  the  former  statute,  under 
which  it  was  held,  notwithstanding  the  comprehensive  language 
of  the  section  cited,  that  it  did  not  embrace  orders  not  affecting 
a  substantial  right,  or  merely  formal  orders,  or  those  depending 
on  mere  questions  of  discretion. ^^  The  same  principle  governs 
under  the  present  Code.  On  the  other  hand,  an  order  directing 
.an  administrator  to  render  an  account  of  the  proceeds  of  sales  of 
property  claimed  by  him,  individually,  affects  a  substantial  right, 
and  is  appealable  ;^^  and  so  is  a  refusal  to  dismiss  a  proceeding 
for  the  examination  of  a  person  alleged  to  have  property  of  the 
decedent's  estate,  where  there  was  a  defect  of  parties."  An 
appeal  now  lies  from  the  surrogate's  finding  of  a  sufficiency  of 
assets  to  pay  a  judgment.-'^ 

Appeals  to  the  Supreme  Court,  from  orders  resting  in  the  sur- 
rogate's discretion,  do  not  stand  on  the  same  footing  as  similar 
appeals  from  Special  Term  orders  of  the  Supreme  Court;  except 


12  "Under  the  Revised  Statutes,  such 
orders  as  the  following  were  held  not 
appealable,  as  not  aflfecting  a  substan- 
tial right,  or  as  being  purely  discre- 
tionary :  a  refusal  to  entertain  an 
application  for  the  appointment  of 
a  collector  [special  administrator] 
though  a  mandamus  might  lie  to  com- 
pel the  surrogate  to  hear  and  deter- 
mine the  application  on  the  merits 
(McGreagor  v.  Buel,  24  N.  Y.  169)  ; 
an  order  merely  directing  that  a  peti- 
tion for  the  removal  of  a  guardian 
should  be  inquired  into  (Skidmore  v. 
Shaw,  3  Ch.  Sent.  54)  ;  a  denial  of 
an  application  for  an  order  directing 
an  executor  to  institute  proceedings 
for  the  recovery  of' assets  in  a  foreign 
jurisdiction,  was  held,  under  the  cir- 
cumstances of  the  case,  discretionary, 
and  not  reviewable  by  the  Court  of 
Appeals,  on  an  appeal  from  the  judg- 
ment of  the  General  Term  affirming 
a  decree  of  the  surrogate  settling  the 
executor's  account.  (Sherman  v.  Page, 
85  N.  Y.  123.)  The  discretion  con- 
ferred upon  the  surrogate,  by  2  R.  S. 
67,  §  62,  to  require  payment,  to  an 
appellant  succeeding  in  impeaching 
the  validity  or  execution  of  a  will,  by 
the  adverse  party,  of  the  costs  and 
expenses  of  the  proceedings  (reserving 
the  question  whether  the  payment 
should  be  made  personally,  or  out  of 
the  estate ) ,  was  held  not  reviewable 
in  any  other  court.  (Marvin  v.  Mar- 
vin, No.  1,  11  Abb.  Pr.  [N.  S.]  97.) 
But,  as  to  costs  in  a  final  order,  see 


Lain  v.  Lain,  10  Paige,  191;  Willcox 
V.  Smith,  26  Barb.  316.  An  objection 
that  the  surrogate  had  no  power,  under 
the  statute,  to  make  an  arbitrary  al- 
lowance to  counsel  (Devin  v.  Patchin, 
26  N.  Y.  441;  Seaman  v.  Whitehead, 
78  id.  306 ) ,  or  to  an  unsuccessful 
party  (Noyes  v.  Children's  Aid  So- 
ciety, 10  Hun,  289;  aflf'd,  70  N.  Y. 
481),  may  be  taken  by  appeal.  So, 
too,  with  respect  to  an  allowance  to  a 
special  guardian  (Matter  of  Stevens, 
114  App.  Div.  607;  99  N.  Y.  Supp. 
1070;  aff'd,  188  N.  Y.  589),  and  the 
disallowance  of  commissions  to  an 
executor.  (Matter  of  Gall,  107  App. 
Div.  310;  95  N.  Y.  Supp.  124.)  The 
Court  of  Appeals  will  not  review  a 
General  Term  decision,  that  the  sur- 
rogate's award  of  costs  was  discre- 
tionary, (lb.)  The  General  Term 
cannot  review  the  discretionary  order 
of  the  surrogate  charging  the  executor 
personally  with  costs.  (Matter  of 
Sellcck,  111  N.  Y.  284.)  Compare 
Matter  of  Vandervoort,  33  St.  Rep. 
944;   19  Civ.  Proc.  Rep.  355. 

iSFiester  v.  Shepard,  26  Hun,  183; 
affd,  92  N.  Y.  251;  Matter  of  Gil- 
bert, 39  Hun,  61 ;  afif'd,  104  N.  Y.  200. 
As  to  whether  an  order  of  a  surrogate 
requiring  an  administrator  to  render 
an  intermediate  account  is  appealable, 
see  Matter  of  Hurlburt,  43  Hun,  311. 

u  Matter  of  Slingerland,  36  Hun, 
575. 

15  Co.  Civ.  Proc,  §  2552. 
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that  in  certain  cases,  where  a  matter  is  within  the  discretion  of 
the  surrogate,  his  action  will  be  reviewed  only  to  ascertain  whether 
there  has  been  an  abuse  of  discretion  or  a  violation  of  justice.'® 
Thus,  whether  a  general  guardian  shall  be  appointed  for  an  infant, 
and  whether  he  shall  be  selected  out  of  the  relatives  of  the  infant, 
being  matter  of  discretion,  committed  to  the  surrogate,  is  not 
reviewable. -^^  An  order  denying  a  motion  for  the  simultaneous 
trial  of  different  issues  joined  in  a  special  proceeding,  does  not 
"  affect  a  substantial  right,"  and  is  not  appealable ;  and  an  at- 
tempted appeal  therefrom  does  not  operate  to  stay  the  trial  of 
such  issue.-'*  A  decree  denying  a  motion  to  dismiss  proceedings 
to  revoke  the  probate  of  a  will,  which  imposes  no  costs,  is  not 
appealable  ;'*  nor  is  an  order  refusing  leave  to  a  person,  having  no 
interest  in  the  estate,  to  intervene  in  a  proceeding  to  compel  the 
executor  to  pay  a  legacy;^"  nor  an  order  appointing  a  referee  to 

16  Matter  of  Adler,  60  Hun,  481;  39 
St.  Efjp.  462;  Matter  of  Hyde,  47  St. 
Rep.  208 ;  19  N.  Y.  Supp.  742.  While 
the  opening  of  a  decree,  for  fraud  or 
newly-discovered  evidence,  is  discre- 
tionary, the  exercise  of  that  discretion 
is  reviewable.  (Matter  of  Tilden,  56 
App.  Div.  277;  67  N.  Y.  Supp.  879; 
Matter  of  Doig,  125  App.  Div.  746.) 
But  not  an  order  denying  a  motion  to 
vacate  an  order  punishing  an  execu- 
tor, removed  for  contempt  in  failing 
to  obey  the  final  order  removing  him. 
(Matter  of  Pye,  23  App.  Div.  206; 
48  N.  Y.  Supp.  865.) 

"Matter  of  Vandewater,  115  N.  Y. 
669;  26  St.  Rep.  207;  Matter  of 
Welch,  74  N.  Y.  299. 

18  Henry  v.  Henry,  4  Dem.  253 ;  s.  u. 
in  part  as  Matter  of  Henry,  3  How. 
Pr.  (N.  S.)  386;  9  Civ.  Proc.  Rep. 
100.  An  order  denying  a  motion  for 
the  issuance  of  a  commission  is  ap- 
pealable, but  as  the  appeal  is  from 
an  order  denying  an  application,  it 
has  no  practical  operation  as  a  stay 
and  will  not  prevent  a  trial  of  the  is- 
sues to  which  the  desired  testimony 
related.  (lb.)  An  order  allowing 
contestant,  on  an  accounting,  to  am- 
plify his  answer,  specifying  debts  for 
which  the  executor  is  to  be  held  liable, 
is  not  reviewable.  (Matter  of  Bur- 
nett, 15  St.  Rep.  116.) 

19  Matter  of  Soule,  46  Hun,  661.  An 
order  denying  a  motion  to  dismiss  a 
petition  is  not  a  final  adjudication 
and  is  not  appealable.  (Matter  of 
Phalen,  51  Hun,  208;  21  St.  Eep.  34.) 


But  an  order  amending  the  petition 
and  directing  the  issuance  of  a  supple- 
mental citation  is  appealable,  if  the 
effect  of  the  order  was  to  deprive  the 
person  brought  in  of  a  Statute  of 
Limitations  which  had  run  in  his 
favor.  (lb.)  An  order  dismissing, 
conditionally,  proceedings  for  the  pro- 
bate of  a  will,  affects  a  substantial 
right  and  is  appealable.  (Matter  of 
Buckley,  2  St.  Rep.  673.)  But  an 
order  dismissing  a  motion  to  set  aside 
a  citation  requiring  administrators  to 
show  cause  why  tlie  letters  of  admin- 
istration issued  to  them  should  not 
be  revoked,  made  before  the  citation 
was  served,  does  not  affect  a  sub- 
stantial right,  and  is,  therefore,  not 
appealable.  (Matter  of  Westurn,  5 
App.  Div.  595;  39  N.  Y.  Supp.  429.) 
So,  too,  an  order  refusing  to  strike 
out  of  the  record  the  name  of  a 
person.  (Matter  of  Nottingham,  88 
Hun,  443;  34  N.  Y.  Supp.  404.)  Like- 
wise, an  order  refusing  to  resettle  a 
former  order.  (Matter  of  Sondheim, 
69  App.  Div.  5;  74  N.  Y.  Supp.  510.) 
In  the  Nottingham  case  {supra)  it 
was  said  that  wliere  a  surrogate  im- 
properly refuses  to  proceed  and  de- 
cree distribution,  the  remedy  is  by 
mandamus,  and  not  by  appeal. 

20  Matter  of  Halsey,  93  N.  Y.  48. 
But  an  order  granting  the  application 
of  one  claiming  to  be  a  legatee,  for  an 
accounting  by  the  executor,  who  con- 
tested his  interest,  affects  a  substan- 
tial right,  and  is  appealable.  (Fiester 
v.  Shepard,  26  Hun,  183.) 
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take  evidence  and  report  the  same  to  the  court  ;^^  nor  an  order 
referring  back  an  accounting  to  the  referee,  with  directions  to- 
proceed  according  to  the  original  order  of  reference,  and  making- 
no -final  disposition  of  the  matter.^^ 

§  1131.  Who  may  appeal. —  Any  party  aggrieved  may  appeal^ 
in  the  first  instance,  to  the  Supreme  Court,^^  from  a  decree  or 
an  order,  except  where  the  decree  or  order  of  which  he  complains 
was  rendered  or  made  upon  his  default,^^  or  where  he  has  com- 

21  Matter  of  Pearsall,  21  St.  Rep.  that  the  price  obtained  was  insufB- 
305.  Compare  Moffatt  v.  Moffatt,  3  cient,  and  ordering  a  resale  (Del- 
How.  Pr.  (N.  S.)  156.  An  order  di-  aplaine  v.  Lawrence,  10  Paige,  602)  ; 
reeling  examination  of  witness,  not-  though  it  has  been  doubted  whether 
withstanding  allegation  that  witness  the  appellate  court,  in  such  a,  case,, 
is  mentally  unsound,  is  not  appealable  would  review  the  weight  of  evidence 
(Matter    of    Hutchings,    40    St.    Rep.  as  to  the  insufficiency  of  price.     (Del- 

■916;  16  N.  Y.  Supp.  36)  ;  nor  is  an  aplaine  v.  Lawrence,  3  N.  Y.  301.) 
order  directing  an  attorney,  having  23  Co.  Civ.  Proc,  §  2570.  An  attor- 
custody  of  estate's  funds,  to  deposit  ney,  asserting  a  lien  for  services,  can- 
same,  pending  adjustment  of  his  claim  not  appeal,  as  he  is  not  a  party  in  in- 
against  the  estate.  (Matter  of  De  terest.  (Matter  of  Evans,  33  Misc.. 
Oraindi,  31  St.  Rep.  744;  9  N.  Y.  671;  63  N.  Y.  Supp.  937;  aflf'd,  5& 
Supp.  873.)     An  order  directing  execu-  App.  Div.  502.) 

tors  to  account,  and  to  deposit  bonds       24  Co.  Civ.  Proc,  §  2568.    In  Matter 

with  a  trust  company  named,  or  show  of  Hodgman   (69  Hun,  484;  aff'd,  140 

cause  why  such  deposit  should  not  be  N.   Y.   421),   it  was   held,   that  on   a 

made,    is,    as    to    the    latter    clause,  legatee's  appeal   from   a  decree,  on  a 

merely   an   order   to    show   cause  and  judicial   settlement,  which   disallowed 

not  appealable.    (Matter  of  Kreiseher,  his  claim  for  interest,  he  was  not  en- 

30    App.   Div.    313;    51    N.    Y.    Supp.  titled  to  a  review  of  such  provisions 

802.)  of   the    decree   as   affected  only  other 

22  Matter  of  Jost,  46  St.  Rep.  129 ;  parties  to  tlie  proceeding,  he  being  in 
19  N.  Y.  Supp.  48.  "  When  the  ref-  no  way  aggrieved  thereby.  It  was 
eree  has  reported  under  this  direction,  held,  even  under  the  Revised  Statutes, 
and  his  report  has  been  confirmed  or  that  a  person  who  had  no  interest  in 
set  aside  and  a  final  order  made  the  estate,  or  whose  interest  had 
thereon,  there  will  be  a  proper  subject  ceased  on  the  birth  of  a  posthumous 
of  review;  the  matter  at  present  is  child  who  is  entitled  to  the  estate, 
simply  under  investigation."  (lb.)  could  not  prosecute  an  appeal  (Reid 
An  order  granting  a  commission  to  v.  Vanderheyden,  5  Cow.  719)  ;  nor 
take  testimony,  will  not  be  interfered  could  a  husband,  by  virtue  of  his. 
with  on  appeal,  except  where  it  ap-  wife  being  the  next  of  kin,  appeal,  in 
pears  to  have  been  illegal  or  arbitrary,  his  own  name  alone,  from  a  decree 
(Matter  of  Plumb,  64  Hun,  317;  46  affirming  the  probate  of  a  will.  (Fos- 
St.  Rep.  362;  135  N.  Y.  661.)  An  ter  v.  Foster,  7  Paige,  48.)  Where 
appeal  lies  from  an  order  adjudging  an  executor,  committed  to  jail  by  a 
an  applicant  for  tetters  of  adminis-  surrogate  for  disobedience  of  a  final 
tration  incompetent,  by  reason  of  im-  decree  directing  him  to  make  certain 
providence  (McMahon  v.  Harrison,  6  payments  to  different  parties  named, 
N.  Y.  443)  ;  from  a  decision  in  pro-  was  discharged  from  imprisonment  on 
ceedings  for  the  sale  of  real  estate  habeas  corpus,  and  the  General  Term,, 
for  debts,  adjudging  certain  claims  on  a  writ  of  certiorari,  affirmed  the 
to  be  valid  and  subsisting  demands  discharge; — Held,  that  one  of  the 
against  the  deceased  and  his  estate  parties  named  in  the  surrogate's  order, 
(Owens  V.  Bloomer,  14  Hun,  296)  ;  as  entitled  to  a  certain  payment,  but 
and  from  an  order  in  such  proceed-  who  was  not  the  relator  in  the  writ  of 
ings,  vacating  the  sale  on  the  ground  certiorari,    could    not    appeal    to    the. 
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plied  with  some  condition  imposed  upon  him  thereby. ^^  The 
requirement  that  appellant  must  be  an  aggrieved  party,  super- 
sedes a  ruling,  under  the  former  statute,  that  any  of  the  parties 
to  a  proceeding  for  the  probate  of  a  will  and  codicils,  who,  though 
the  will  were  established,  would  take  nothing  by  the  codicils,  and 
whose  interests  were,  therefore,  unaffected,  whether  the  decision 
of  the  surrogate  in  reference  to  the"  codicils  were  affirmed  or 
rejected,  might,  nevertheless,  appeal  from  the  decision  admitting 
the  codicils  to  probate,^®  or  even  from  a  decree  admitting  a  will 
to  probate,  notwithstanding  he  may  have  been  the  petitioner  for 
probate.^'  Under  the  present  statute,  only  persons  who  have  an 
interest  in  the  controversy,  which  has  been  injuriously  affected 
by  the  decision  below,  may  appeal  therefrom.^^  A  special  guard- 
ian does  not  become  functus  officio  by  the  rendition  of  the  decree, 
and  may,  therefore,  prosecute  an  appeal.^^  But  where  a  repre- 
sentative has  brought  in  all  persons  interested,  he  has  no  further 
duty  in  their  behalf  and  may  not  appeal  from  the  decree,  save  so 
much  thereof  as  affects  his  own  rights.^" 

§  1132.  Appeals  by  a  person  not  a  party — ^It  was  always  the 
rule  that,  in  probate  cases  at  least,  the  right  of  appeal  did  not 
depend  upon  the  appellant  having  been  a  party  to  the  proceeding 
in  the  Surrogate's  Court.     The  fact  of  his  being  named  in  the  will 

Court  of  Appeals  from  the  General  berg,  103  App.  Div.  235;  188  N.  Y, 
Term   order.      (Watson  v.   Nelson,   69    327. 

N.  y.  536.)  Formerly,  appeals  in  27  Vandemark  v.  Vandemark,  26- 
probate    cases,    including    proceedings    Barb.  416. 

to  revoke  probate  on  allegations,  and  28  Bryant  v.  Thompson,  128  N.  Y. 
proceedings  for  construction  of  wills,  426;  Matter  of  Peck,  131  App.  Div. 
could  be  maintained  only  by  a  devisee  81.  One  to  whom  an  executor  has 
or  legatee  named  in  the  will,  or  by  an  assigned  his  commissions,  before  they 
heir-at-law  of,  or  next  of  kin  to,  the  were  ascertained  and  liquidated,  has 
testator.  (2  E.  S.  66,  §  55 ;  L.  1870,  no  interest  which  will  entitle  him  to 
c.  359,  §  11.)  See  Alston  v.  Jones,  move  to  vacate  a  decree  refusing  com- 
10  Paige,  08 ;  Mason  v.  Jones,  2  Bradf.  missions  to  such  executor,  or  to  appeal 
325.  But  compare  Williams  v.  Fitch,  from'  an  order  denying  such  motion. 
15  Barb.  654.  (Matter   of   Worthington,    141    N.   Y. 

2.5  Thus,  where  executors  give  a  bond    9;  35  N.  E.  929.) 
pursuant    to   a   decree   revoking   their       29  Matter  of  Stewart,  23   App.  Div. 
letters  unless  they  do  so,  they  cannot    17;  48  M.  Y.  Supp.  999.     And  his  ac- 
appeal.     (Matter  of  O'Brien,  145  N.  Y.    ceptance  of  the  coats  awarded  him  by 
379;  64  St.  Rep.  829.)  the  decree  is  not  a  waiver  of  his  right 

2SDelafield  v.  Parish,  42  Barb.  274;  to  appeal  therefrom.  (Matter  of  Ed- 
25  N.  Y.  9;  1  Redf.  1.  An  executor  wards,  110  App.  Div.  623.) 
may  appeal  from  a  decree  of  the  sur-  30  Matter  of  Hodgman,  140  N.  Y. 
rogate  refu,5ing  probate  to  a  will  or  421;  Matter  of  Coe,  55  App.  Div.  270; 
codicil.  (Matter  of  Stapleton,  71  App.  66  jST.  Y.  Supp.  784;  Matter  of  Rich- 
Div.  1;  75  N.  Y.  Supp.  657;  Matter  mond,  63  App.  Div.  488;  71  N.  y. 
of  Rayner,  93  App.  Div.  114;  87  N.  Y.  Supp.  795;  Isham  v.  N.  Y.  Ass'n  for 
Supp.  23;  Matter  of  Eckler,  126  App.  the  Po'or,  177  N.  Y.  218. 
Div.    199.     See  Rothschild  v.   Golden- 
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■entitled  him  to  appeal  from  a  decree  refusing  probate.^^  This 
principle  has  been  incorporated  in  the  Code,  applicable  to  all 
classes  of  appealable  decrees  and  orders,  which  provides  that  any 
"  creditor  of,  or  person  interested  in,  the  estate  or  fund  affected 
by  th?  decree  or  order,  who  was  not  a  party  to  the  special  pro- 
ceeding, but  was  entitled  by  law  to  be  heard  therein,  upon  his 
application;  or  who  has  acquired,  since  the  decree  or  order  was 
made,  a  right  or  interest  which  would  have  entitled  him  to  be 
heard,  if  it  had  been  previously  acquired;  may  intervene  and 
appeal."  ^^  In  order  to  avail  himself  of  this  right  it  is  not  neces- 
sary for  him  to  first  apply  for  leave  to  intervene  ;^^  nor  is  he 
required  to  file  exceptions  to  the  findings  of  the  surrogate.^* 

§  1133.  Necessary  and  proper  parties  to  appeal — "  Each  party 
to  the  special  proceeding  in  the  Surrogate's  Court,  and  each  per- 
son not  a  party,  who  has,  or  claims  to  have,  in  the  subject-matter 
of  the  decree  or  order,  a  right  or  interest,  which  is  directly 
affected  thereby,  and  which  appears  upon  the  face  of  the  papers 
presented  in  the  Surrogate's  Court,  or  has  become 'manifest  in  the 
course  of  the  proceedings  taken  therein,  must  be  made  a  party  to 
the  appeal  .^^  A  person  not  a  party,  but  who  is  a  necessary  party, 
may  be  brought  in  by  an  order  of  the  appellate  court,  made  after 
the  appeal  is  taken  ;^''  or  the  appeal  may  be  dismissed  on  account 
of  his  absence ;  and  the  appellate  court  may  prescribe  the  mode  of 
bringing  in  such  a  person,  by  publication,  by  personal  service,  or 
otherwise.^^ 

31  Lewis  V.  Jones,  50  Barb.  645.  appeal  separately.      (Ross  v.  Ross,  6 

32  Co.  Civ.  Proc,  §  2569.  "The  Hun,  80.)  An  interested  person  may 
facts,  which  entitle  such  person  to  ap-  apply  to  be  made  a  party  respondent 
peal,  must  be  shown  by  an  affidavit,  to  the  appeal,  although  his  time  to 
which  must  be  filed,  and  a  copy  thereof  appeal  has  expired.  (Cox  v.  Sohermer- 
served    with    the    notice    of    appeal."  horn,  12  Hun,  411.) 

(lb.)  See  Delaplaine  v.  Lawrence,  10  33  Matter  of  Sullivan,  84  App.  Div. 
Paige,  602;  Eeid  v.  Venderheyden,  5  51;  82  N.  Y.  Supp.  32. 
Cow.  719;  Sherman's  Appeal,  16  Abb.  34  lb. 
Pr.  397,  note ;  Lewis  v.  Jones,  50  Barb.  35  Co.  Civ.  Proc,  §  2573. 
645 ;  Pruyn  v.  Brinkerhoflf,  7  Abb.  Pr.  36  Such  a  motion  will  not  be  heard 
(N.  S.)  400;  Marvin  v.  Marvin,  11  id.  until  the  appeal  is  perfected  by  proper 
97 ;  Oilman  v.  Oilman,  1  Redf .  354 ;  service  upon  those  who  were  parties 
35  Barb.  591.  Under  the  old  practice,  to  the  proceedings  in  the  court  below, 
it  was  improper  for  separate  appeals  (Matter  of  Marks,  128  App.  Div.  775.) 
to  be  taken  by  several  parties  in  in-  37  Co.  Civ.  Proc,  §  2573.  "  But  this 
terest  whose  rights  are  identical.  But  section  does  not  require  a  person  in- 
one  appeal,  in  which  all  the  interested  terested,  but  not  a  party,  to  be  brought 
parties  are  named,  was  allowed,  in,  if  he  was  legally  represented,  or 
(Brockway  v.  Jewett,  16  Barb.  590.)  was  duly  cited  in  the  court  below." 
If,  however,  one  of  the  respondents  (lb.)  The  surrogate  cannot  make  an 
wishes  to  raise  a  question  between  order  for  the  intervention  of  new  par- 
himself  and  a  co-respondent,  he  should  ties,  pending  an  appeal.      (Matter  of 
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§  1134.  Infants  as  parties. —  Formerlv,  where  an  infant  or 
other  incompetent  was  a  party  to  an  appeal,  it  was  necessary  to 
procure  the  appointment  of  a  guardian  ad  litem  by  the  appellate 
court,  notwithstanding  the  surrogate  had  appointed  a  special 
guardian  for  the  infant  in  the  proceeding  below;  but  under  the 
present  system,  such  new  appointment  is  not  necessary,  and  the 
special  guardian  appointed  by  the  surrogate  may  be  made  a  party 
to  the  appeal,  instead  of  the  infant.  If  no  special  guardian  was 
appointed  below,  application  should  be  made  for  the  appointment 
of  a  guardian  by  the  appellate  court.^^ 

§  1135.    Designation  of  the  parties  and  the  proceeding. —  The 

party  or  person  appealing  is  designated  the  appellant,  and  the 
adverse  party  the  respondent.^^  After  the  appeal  is  taken,  the 
name  of  the  appellate  court  must  be  substituted  for  that  of  the 
court  below,  in  the  title  of  the  special  proceeding,  and  the  name 
of  the  county  may  be  omitted;  otherwise,  the  title  is  not  to  be 
changed,  in  consequence  of  the  appeal.*" 

§  1136.   Abatement  and  revivor  of  appeal Where  the  adverse 

party  has  died  since  the  making  of  the  .determination  appealed 
from,  or  where  such  determination  was  made  after  his  death 
(if  permitted  by  law),  an  appeal  may  be  taken,  as  if  he  were 
living;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor, 

Dunn,  1  Dem.  294;  Matter  of  Marks,  Paige,  170;   Foster  v.  Tyler,  7  id.  48; 

128  App.   Div.   775.)       On  an  appeal  Gilchrist  v.  Rea,  9  id.  66;  Jauncey  v. 

from  an  order  denying  an  application  Rutherford,    id.    272 ;    Oilman   v.    Gil-  , 

to   revoke   probate,   the   administrator  man,   1   Redf.  354;   Willcox  v.  Smith, 

is  a  necessary  party;  although  he  was  26    Barb.    316;    Brown    v.    Evans,    34 

not  notified  to  attend  and  oppose  the  id.  594;   Suffern  v.  Lawrence,  4  How. 

application      before      the      surrogate.  Pr.    129 ;    Patterson  v.    Hamilton,    26 

(Matter  of  Thompson,  11  Paige,  453.)  Hun,  665.  Where  the  surrogate  had 
An  affirmance  or  reversal  of  a  decree  made  allowances  to  the  counsel  of 
can  only  be  made  upon  a  duly  certi-  parties  contesting  the  probate  of  a 
fied  record,  and  prohably  upon  a  com-  will,  it  was  held,  that  they  might  be 
pliance  with  section  2573,  as  to  the  made  parties  to  an  appeal  from  the 
proper  parties  on  the  appeal.  Hence,  order,  as  their  interest  in  the  allow- 
an  appeal  arranged  between  counsel,  ance  was  personal,  and  could  not  be 
and  not  containing  the  certified  record,  discharged  by  payment  to  their  clients, 
will  be  dismissed.  (Matter  of  Hall,  (Peck  v.  Peck,  23  Hun,  312.) 
27  St.  Rep.  133.)  Under  the  old  prac-  38  As  to  appeal,  by  an  infant,  from 
tice,  the  counsel  who,  under  an  order  an  order  appointing  his  guardian,  see 
of  the  surrogate,  was  to  receive  money  Underbill  v.  Dennis,  9  Paige,  203; 
from  a  decedent's  estate  to  be  applied  Kellinger  v.  Roe,  7  id.  362.  The  rela- 
to  a  specific  purpose,  was  held  to  be  tives  of  the  infant,  who  opposed  the 
a  proper  party  to  an  appeal  from  such  appointment,  are  not  necessary  par- 
order.  (Gilman  v.  Oilman,  3  Hun,  ties.  (Chaffee  v.  Baptist  Miss.  Con., 
22.)      For  the  former  practice  in  re-  10  Paige,  85.) 

gard  to  dismissing  appeal  for  a  defect  39  Co.  Civ.  Proc,  §§   1295,  2575. 

of  parties,  see  Gardner  v.  Gardner,  5  *o  Co.  Civ.  Proc.,  §  1295. 
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or  administrator,  as  the  case  requires,  has  been  substituted  as  the 
respondent.*^  Where  either  party  to  an  appeal  dies  before  the 
appeal  is  heard,  if  an  order,  substituting  another  person  in  his 
place,  is  not  made,  within  three  months  after  his  death,  the  appel- 
late courti  may,  in  its  discretion,  make  an  order  requiring  all  per- 
sons interested  in  the  decedent's  estate,  to  show  cause  before  it, 
why  the  determination  appealed  from  should  not  be  reversed  or 
affirmed,  or  the  appeal  dismissed,  as  the  case  requires.*^  The 
order  must  specify  a  day,  when  cause  is  to  be  shown,  which  must 
be  not  less  than  six  months  after  making  the  order,  and  must 
designate  the  mode  of  giving  notice  to  the  person  interested ;  and 
upon  the  return  day  of  the  order,  or  at  a  subsequent  day,  appointed 
by  the  court,  if  the  proper  person  has  not  been  substituted,  the 
court,  upon  proof,  by  affidavit,  that  notice  has  been  given,  as 
required  by  the  order,  may  reverse  or  affirm  the  determination 
appealed  from,  or  dismiss  the  appeal,  or  make  such  further  order 
in  the  premises  as  justice  requires.** 

§  1137.  Limitation  of  time  to  appeal — The  Code  abrogates  the 
former  various  rules**  respecting  the  time  for  taking  an  appeal 
from  the  different  adjudications  in  a  Surrogate's  Court  by  pro- 
viding that  an  appeal  by  a  party  must  be  taken  within  thirty  days 
after  the  service,  upon  the  appellant,  or  upon  the  attorney,  if  any, 
who  appeared  for  him  in  the  Surrogate's  Court,  of  a  copy  of  the 
decree  or  order  from  which  the  appeal  is  taken,  and  a  written 
notice  of  the  entry  thereof.  An  appeal  by  a  person  who  was  not 
a  party  must  be  taken  within  three  months  after  the  entry  of  the 
decree  or  order,  unless  the  appellant's  title  was  acquired  by  means 
of  an  assignment  or  conveyance  from  a  party;  in  which  case,  the 
appeal  must  be  taken  within  the  time  limited  for  appeals  by  the 

41  Co.  Civ.  Proc,  §§  1297,  2575.  In  tion  must  be  made  to  the  appellate 
such  a  case,  an  undertaking  required  court;  and  where  personal  service  of 
to  perfect  the  appeal,  or  to  stay  the  notice  of  application  for  an  order  has 
execution  of  the  determination  ap-  been  made,  within  the  State,  upon  the 
pealed  from,  must  recite  the  fact  of  proper  representative  of  the  decedent, 
the  adverse  party's  death ;  and  the  an  order  of  substitution  may  be  made 
undertaking  inures,  after  substitution,  upon  the  application  of  tlie  surviving 
to  the  benefit  of  the  person  substi-  party.  (Co.  Civ.  Proc,  §§  1299, 
tuted.      (lb.)  2575.) 

42  Co.  Civ.  Proc,  §§  1298,  2575.  **  The  time  was  computed  from  tlie 
The  former  section  also  contains  a  entry,  and  not  the  service  of  the  order 
retrospective  clause,  relating  to  deaths  ( Bay  v.  Van  Rensselaer,  1  Paige,  422 ; 
occurring  before  its  passage;  as  to  Robertson  v.  McGeoch,  11  id.  640)  ; 
which  the  section  should  itself  be  con-  and  the  court  had  not  power  to  en- 
sulted.  large  the  time.     (Bronson  v.  Ward,  3 

43  Co.  Civ.  Proc,  §§  1298,  2575.  An  Paige,  189;  Stone  v.  Morgan,  10  id. 
application  for  an  order  of  aubstitu-  615.) 
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assignor  or  grantor.*^  An  omission  to  take  an  appeal  in  time  is 
fatal ;  no  court  or  judge  can  grant  relief.*®  The  proceedings,  in 
such  a  case,  will  be  dismissed  upon  motion,  which  must  be  made 
to  the  appellate  court,*'^  and  the  party  cannot  obtain  relief  indi- 
rectly, by  a  motion.*® 

§  1138.    Enlarging  time,  curing  defects,  etc Formerly,  the 

court  had  not  power  to  cure  any  defect  in  the  proceeding,  such  as 
allowing  a  bond  for  costs  to  be  filed  nunc  pro  tunc*^  but  it  is  now 
provided  that  where  the  appellant .  has,  seasonably,  and  in  good 
faith,  served  his  notice  of  appeal,  either  upon  the  clerk  or  upon 
the  adverse  party,  or  his  attorney,  but  has  omitted,  through  mis- 
take, inadvertence,  or  excusable  neglect,  to  serve  it  upon  the  other, 
or  to  do  any  other  act  necessary  to  perfect  the  appeal,  or  to  stay 
the  execution  of  the  determination  appealed  from,  the  appellate 
court  may,  upon  proof,  by  affidavit,  of  the  facts,  in  its  discretion, 
permit  the  omission  to  be  supplied,  or  an  amendment  to  be  made, 
upon  such  terms  as  justice  requires.^"  E'ot  only  "  the  appellate 
court,"  but  the  Surrogate's  Court,  has  jurisdiction  to  allow  an 
appellant,  who  has  seasonably  served  notice  of  appeal,  to  file  and 
serve  an  undertaking  on  appeal,  when  he  has,  through  mistake 
or  inadvertence,  omitted  to  do  so  within  the  proper  time.^^ 

§  1139.  Notice  of  appeal  and  its  service —  The  appeal  is  effected 
by  a  notice  of  appeal  served  within  the  State  upon  each  party  to 
the  special  proceeding  who  is  made  a  respondent,  and  also  upon 
the  surrogate  or  clerk  of  the  Surrogate's  Court.  When  the  re- 
spondent appeared  in  the  proceeding  below  by  attorney,  the  notice 

45  Co.  Civ.  Proc,  §  2572;  Matter  of  entry   of   the   order   or   decree   in   all 

Kavanagh,  29  St.  Rep.  215;   10  N.  Y.  other  eases. 

Supp.    899;    Matter   of    Dingman,    60       48  Oo.   Civ.    Proc,    §    784;    Stone   v. 

App.   Div.   228;    72   N.   Y.   Supp.   694  Morgan,  10  Paige,  615. 

(appeal  by  State  comptroller  in  trans-        «  Hynes  v.  McCreery,  2  Dem.  158. 
fer  tax   proceeding).     Under   the   Re-        48 Marsh    v.    Avery,    81    N.    Y.    29; 

vised  Statutes,  the  time  was:      1.  Six  Lavelle  v.  Skelly,  24  Hun,  642. 
months  after  entry,  to  appeal  from  an       40  Spotts  v.  Dumesnil,   12   Abb.  Pr. 

order  appointing,  removing,  or   refus-  (N.  S.)    117,  note;  Marvin  v.  Marvin, 

ing  to  remove  a  guardian.      (2  R.  S.  11  id.  97. 

153,    §    18.)      2.  Three    months    after        50  Co.    Civ.   Proc,    §§     1303,    2575; 

entry,  to  appeal  from  a  decree  grant-  Matter  of  Sheldon,  117  App.  Div.  357. 

ing  or  refusing  probate    (2  R.  S.  66,  See  Ellsworth  v.  Fulton,  24  How.  Pr. 

§  55)  ;  from  a  decree  revoking  or  con-  20;    Morris   v.    Morange,    26    id.    247. 

firming  probate  on  allegations  filed  (2  See  General  Rule  32,  as  to  power  of 

R.  S.  62,  §  35)  ;  from  a  decree  finally  surrogate  to  enlarge  time,  etc. 
settling  the  accounts  of  executors,  etc.        51  Matter    of   J)arragh,    1    Connoly, 

(2  R.  S.  610,  §   105;  id.  95,  §  67;  id.  170;   19  St.  Rep.  207;  Matter  of  Wit- 

152,  §   113;  L.  1866,  e.  115;   Bronsoh  mark,  15  id.  745-;  Matter  of  Cluff,  U 

V.  Ward,  3  Paige,  189;  Guild  v.  Peck,  Civ.  Proc.  Rep.  338;  7  St.  Rep.  753. 
11    id.    475.)      3.  Thirty    days    after 
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may  be  served  either  upon  the  attorney  or  upon  the  party  person- 
ally.^^ If  he  appeared  below  in  person,  it  must  be  served  upon 
him  personally.  If  he  did  not  appear  belov?,  though  cited,  it 
must  also  be  served  upon  him  personally,  if,  with  due  diligence, 
he  can  be  found  within  the  county ;  otherwise  it  may  be  served  by 
depositing  it,  indorsed  with  a  direction  to  the  party,  with  the  sur- 
rogate, or  the  clerk  of  the  Surrogate's  Court.  Where  a  person  to 
be  served  cannot,  with  due  diligence,  be  found,  to  make  personal 
service  upon  him,  the  surrogate,  or  a  justice  of  the  Supreme 
Court,  may,  by  order,  prescribe  such  mode  of  service  as  he  thinks 
proper ;  and  service  in  that  mode  has  the  same  effect  as  personal 
service.^' 

§  1140.  Security  on  appeal —  The  appeal  is  perfected  by  the 
service  of  the  notice  of  appeal,  and  (except  as  hereinafter  men- 
tioned) the  filing  of  a  proper  undertaking  in  the  surrogate's  office 
(approved  by  the  surrogate,  or  a  judge  of  the  appellate  court), 
with  at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
costs  and  damages  which  may  be  awarded  against  him  upon  the 
appeal,  not  exceeding  two  hundred  and  fifty  dollars.''* 

§  1140a.  Justiication  of  sureties —  The  justification  of  sureties 
in  an  undertaking  upon  appeal  to  the  Appellate  Division  from 
an  order  or  decree  of  the  Surrogate's  Court  is  not  governed  by 
section  1335  of  the  Code.  That  section  relates  only  to  appeals 
to  the  Court  of  Appeals.  Hence,  when  an  undertaking  has  been 
filed  with  the  surrogate  and  has  been  allowed  and  approved  by 
him,  an  exception  to  the  sureties  is  not  well  taken,  and  a  motion 
to  perfect  the  appeal  under  section  1303  will  be  dismissed.      If 

52  Where  a  motion  to  compel  accept-  the  appointment  of  a  temporary  ad- 
ance  of  a  notice  of  appeal,  claimed  to  ministrator  was,  therefore,  denied, 
have  been  served  too  late,  is  granted,  (Matter  of  Coles,  N.  Y.  Law  J..  Feb. 
re-service  by  mail  is  sufficient.     (Mat-  23,  1893.) 

ter  of  Williams,  6  Misc.  512;  27  N.  Y.  B4  Co.  Civ.  Proc,  §  2577.    An  under- 

Supp.  433.)  taking,    which    the    appellant    is    re- 

53  Co.  Civ.  Proc,  §  2574.  Where  the  quired  to  give,  or  any  other  act  which 
notice  of  appeal  and  the  undertaking  he  is  required  to  do,  for  the  security 
on  appeal  were  filed  December  8th,  of  the  respondent,  may  be  waived  by 
but  neither  was  served  upon  the  pro-  the  written  consent  of  the  latter.  ( Co. 
ponent  or  the  executor  named  in  the  Civ.  Proc,  §§  1305,  2575.)  See  id., 
will  until  December  12th,  and  in  the  §§  810-816,  for  general  regulations, 
meantime  letters  testamentary  were  as  to  the  form,  etc.,  of  undertaldngs. 
issued  to  both  executors, —  Held,  that  No  undertaking  is  required  by  the 
the  mere  filing  with  the  court  of  the  public  administrator  of  New  York 
notice,  and  the  undertaking  necessary  county,  either  to  perfect  an  appeal  by 
to  effectuate  the  appeal,  did  not  stay  hjm,  or  to  stayexecution  thereon.  (L. 
the   proceedings    and    prevent   the    is-  1898,  c.  230,  §  24,  subd.  15.) 

suance  of  the  letters.    Application  for 
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the  sureties  are  insufficient  or  become  insolvent,  the  proper  prac- 
tice is  to  apply  for  an  order  requiring  a  new  bond  or  undertaking, 
or  for  additional  security,  as  the  case  may  require.  It  is  within 
the  discretion  of  the  surrogate  whether  he  will  determine  the  suffi- 
ciency of  the  sureties  from  their  affidavits  of  justification  or  will 
require  them  to  attend  and  be  examined  before  approving  the 
undertaking."^  The  method  of  procedure  is  usually  regulated  by 
rules  which  the  surrogates  have  made  to  govern  the  practice  in 
their  respective  courts.^® 

§  1141.  Security  to  effect  a  stay — Certain  decrees  are  desig- 
nated in  the  statute,  appeals  from  which  do  not  stay  the  execution 
thereof,  unless  the  appellant  gives  extraordinary  security.  Thus, 
to  effect  the  stay  of  the  execution  of  a  decree  directing  an  execu- 
tor, administrator,  testamentary  trustee,  guardian,  or  other  per- 
son, to  pay  or  distribute  money, '"^  or  to  deposit  money  in  a  bank 
or  trust  company,  or  to  deliver  property,  the  appellant  must  give 
an  undertaking,  with  at  least  two  sureties,  in  not  less  than  twice 
the  sum  directed  to  be  paid,  deposited,  or  distributed,  "  to  the 
effect  that,  if  the  decree  or  order,  or  any  part  thereof,  is  affirmed, 
or  the  appeal  is  dismissed,  the  appellant  will  pay  all  costs  and 
damages  which  may  be  awarded  against  him  upon  the  appeal,  and 
will  pay  the  sum  so  directed  to  be  paid  or  collected,  or,  as  the 
case  requires,  will  deposit  or  distribute  the  money,  or  deliver  the 
property,  so  directed  to  be  deposited,  distributed,  or  delivered, 
or  the  part  thereof  as  to  which  the  decree  or  order  is  affirmed."  ^^ 
An  executor  or  administrator  must  give  the  same  kind  of  under- 
taking in  order  to  stay  the  operation  of  an  order  granting  leave 
to  issue  an  execution  against  him,  pursuant  to  section  1825  of 
the  Code.°®     And  in  order  to  effect,  by  appeal,  a  stay  of  the  execu- 

55  Matter  of  Sheldon,  117  App.  Div.    appealed  from,  and  were  not  limited  to 
357.     Compare  Du  Bois   v.  Brown,   1    enforcing  it  by  execution. 

Dem.  317.  58  Co.  Civ.  Proc,  §§  2578,  2580.   For 

56  See    Rule    XVI    for    New    York  the   former   requirement,   see   2   R.   S. 
county.  110,  §  21;  Mount  v.  Mitchell,  31  N.  Y. 

57  Matter   of  Holmes,  79  App.  Div.  356;  Davies  v.  Skidmore,  5  Hill,  501; 
267;    79  N.  Y.  Supp.   687;    aff'd,   176  Matter  of  Espie,  3  Redf.  270. 

N.  Y.  604.     In  that  case  it  was  held  59  Co.    Civ.    Proc,    §§    2578,    2580. 

that  where  an  executor,  on  appealing  There     is     a     difference     of     opinion 

from  a  final  decree   directing  him  to  whether,     on     appeals    under    section 

pay  certain  legacies,  gave  the  under-  2578,   more   than   one   undertaking   is 

taking  for  costs  required  by  Code  Civ.  necessary    for    any    purpose,    that    is, 

Proc.,  §  2577,  but  not  the  undertaking  whether  the  undertaking  designated  in 

required  by   section  2578   for   staying  the  section  is  sufficient  both  to  perfect 

execution,    the    respondents    could   en-  the  appeal  and  also  to  effect  a  stay. 

force  the  decree  as  if  it  had  not  been  Judge   Rumsey,  in  his   Practice    (vol. 
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tion  of  a  decree  or  an  order,  directing  the  commitment  of  an 
executor,  administrator,  testamentary  trustee,  guardian,  or  other 
person  appointed  by  the  Surrogate's  Court,  or  an  attorney  or 
counsel  employed  therein,  for  disobedience  to  a  direction  of  the 
surrogate,  or  for  neglect  of  duty;  or  directing  the  commitment  of 
a  person  refusing  to  obey  a  subpoena,  or  to  testify,  when  required 
according  to  law,  the  appellant  must  give  an  undertaking  with 
at  least  two  sureties,  in  a  sum  therein  specified,  to  the  effect 
that  if  the  decree  or  order  appealed  from,  or  any  part  thereof, 
is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will,  within 
twenty  days  after  the  affirmance,  or  dismissal,  surrender  himself, 
in  obedience  to  the  decree  or  order,  to  the  custody  of  the  sheriff 
of  the  county,  wherein  he  was  directed  to  be  committed.®" 

§  1142.  Proceedings  in  other  cases,  when  stayed. —  Except  in  the 
cases  above  mentioned,  a  perfected  appeal  has  the  effect  to  stay 
all  proceedings  to  enforce  the  decree  or  order  appealed  from, 
which  a  perfected  appeal  from  a  judgment  in  an  action  has,  as 
prescribed  in  section  1310  of  the  Code.®^  But  it  is  expressly 
provided  that  an  appeal  from  a  decree  of  the  surrogate,  admitting 

2,  p.  754),  expresses  the  opinion  that  ter  of  Arkenburgh,  11  App.  Div.  44. 
"  no  security  need  be  given  to  perfect  It  seems,  that,  where  an  executor  ap- 
the  appeal  in  the  cases  mentioned  by  peals  individually  from  the  decree,  de- 
section  2578,  because  such  appeals  are  daring  void  a  legacy  attempted  to  be 
specially  excepted  from  the  operation  given  to  him  in  the  will  of  his  tes- 
of  section  2577."  Rollins,  S.,  in  Fern-  tator,  and  directing  him  to  distribute 
bacher  v.  Fembacher  (4  Dem.  227,  the  amount  among  the  next  of  kin, 
247),  made  the  remark  {oliter)  that  an  undertaking  filed  by  him  in  the 
in  cases  provided  for  in  sections  2578,  sum  of  $250,  is  sufficient,  and  an  ad- 
2579,  the  appeal  is'  perfected  by  giving  ditional  undertaking  under  sections 
the  special  security,  and  thereupon  2578,  2580,  is  not  required  to  stay 
proceedings  are  stayed  by  the  opera-  execution.  (Du  Bois  v.  Brown,  1 
tion  of  section  2584.  In  New  York  Dem.  317.)  Where  one  appeals  from 
county,  the  surrogate  has  held,  that  a  decree,  adjudging  him  entitled  to  a 
to  perfect  an  appeal  in  an}/  case,  in-  certain  sum,  on  the  ground  that  he  is 
eluding  appeals  from  orders  and  de-  entitled  to  more,  and  excepts  from  the 
crees  mentioned  in  section  2578,  an  notice  of  appeal  so  much  of  the  decree 
undertaking  for  costs  and  damages  as  is  in  his  favor,  the  execution  of  the 
must  be  given  as  required  by  section  decree  is  not  stayed,  as  respects  the 
2577.  (Matter  of  CluflF,  7  St.  Rep.  excepted  portion.  (Matter  of  Bullard, 
753;  11  Civ.  Proc.  Rep.  338;  Matter  4  Civ.  Proc.  Rep.  284.)  In  Matter  of 
of  Witmark,  15  St.  Rep.  745.)  Kavanagh   (29  St.  Rep.  215),  pending 

60  Co.  Civ.  Proc,  §  2579.  Upon  a  an  appeal  by  one  of  the  legatees  from 
subsequent  appeal  to  the  Court  of  Ap-  a  decree  declaring  several  legacies  to 
peals,  an  undertaking,  under  section  be  void,  a  decree  for  distribution  was 
1326,  is  all  that  is  necessary.  (Mat-  made,  from  which  the  appealing  lega- 
tor of  Pye,  21  App.  Div.  266.)  The  tee  also  appealed,  and  gave  an  under- 
Appellate  Division  may  itself  grant  taking  for  $250.  Held,  on  a  motion 
the  stay.  (lb.)  As  to  actions  on  by  one  of  the  next  of  kin  to  enforce 
undertaking,  see  §§  1309,  2579,  2581.  payment  of  his   share,   that  the  stay 

61  Co.  Civ.  Proc,  §  2584.  See  Sud-  secured  by  the  filing  of  this  undertak- 
low  v.  Pinckney,  1  Dem.  158;  Stern  v.  ing  was  intended  only  to  prevent  ac- 
Newberger,   15  Week.  Dig.   133;  Mat-  tion  by  the  executors,  so  far  as  may 
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a  will  to  probate,  or  granting  letters  testamentary,  or  of  adminis- 
tration, or  from  an  order  or  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  affirming  such  decree,  does  not  stay  the 
issuing  of  letters,  "  where,  in  the  opinion  of  the  surrogate,  mani- 
fested by  an  order,  the  preservation  of  the  estate  requires  that  the 
letters  should  issue.  Letters  so  issued  confer  upon  the  person 
named  therein  all  the  powers  and  authority,  and  subject  him  to 
all  the  duties  and  liabilities  of  an  executor  or  administrator  in  an 
ordinary  case,  except  that  they  do  not  confer  power  to  sell  real 
property  by  virtue  of  a  provision  in  the  will,  or  to  pay  or  satisfy 
a  legacy,  or  to  distribute  the  unbequeathed  property  of  the  dece- 
dent, until  after  the  final  determination  of  the  appeal."  ®^  It 
seems  to  be  plain  enough,  from  this  language,  that  an  appeal  from 
a  decree  granting  letters  will  stay  the  issue  of  letters,  unless,  in 
the  surrogate's  opinion,  the  preservation  of  the  estate  requires  the 
issue  of  letters.^*  In  a  proper  case,  therefore,  he  may  make  an 
order,  reciting  the  necessity  there  is  for  an  immediate  grant  of 
letters,  and  vacate  the  stay  effected  by  the  appeal.  There  is  no 
similar  provision  in  respect  to  an  appeal  from  a  decree  revoking 
probate,  or  revoking  letters  testamentary,  of  administration,  or 
of  guardianship ;  or  from  a  decree  or  an  order,  suspending  an 
executor,  administrator,  or  guardian,  or  removing  or  suspending 
a  testamentary  trustee,  or  a  freeholder  appointed  to  execute  a 
decree  for  the  sale  of  real  property,  or  appointing  a  temporary 
administrator,    or    an   appraiser   of   personal   property;   such   an 

be  necessary  for  the  protection  of  the  rogate  by  order  .confers  upon  him  the 

interests  of  the  appellant.     The  execu-  limited  powers   in  that  section  s.peci- 

tors  should  set  aside  and  retain  a  sum  fied.     (Matter  of  Place,  5  Dem.  228.) 
sufficient  to  provide  for  a,  possible  re-        63  Where  a  decree  admitting  a  will 

versal  on  appeal,  and  then  proceed  to  to  probate  was  affirmed  by  the  Appel- 

carry  out  the  directions  of  the  decree,  late  Division,  but  reversed  in  the  Court 

so  far  as  tlie  same  will  not  be  affected  of  Appeals  and  a  jury  trial  ordered; 

by  the  success  of  the  appellant.  held,  that  the  power  of  the  executor 

'  62  Co.   Civ.   Proc,   §   2582.     And   in  did    not   continue   after   the   reversal, 

ease  letters  shall  have  been  issued  be-  unless  an  express  order  to  that  effect 

fore  such  appeal,   the  executor  or  ad-  was  made  by  the  surrogate  imder  sec- 

ministrator,  on  a,  like  order  of  the  sur-  tion  2582.    (Matter  of  Hopkins,  93  App. 

rogate,  may  exercise  the   powers   and  Div.  618.)      Application  for  the  issue 

authority,  subject  to  the  duties,  liabil-  of  letters   to   executors  under   a  will 

ities,   and  exceptions    above   provided,  contested    but    admitted    to    probate, 

( lb. )     See  Thomson  v.  Tracy,  60  N.  Y.  pending  an  appeal  from  the  decree, — 

174;   Matter   of   Gihon,   48  App.  Div.  denied,  when  the  temporary  adminis- 

598;  Matter  of  Choate,  105  App.  Div.  trator  had  given  ample   security,  the 

356;   94   N.  Y.  Supp.   176;   Newhouse  securities  of  the  estate  were  invested 

V.  Gale,  1  Redf.  217.   The  authority  of  in  permanent  form,  and  there  was  no 

an    administrator    with    the   will   an-  present  requirement  of  a  sale  of  any 

nexed   is  ipso  facto   suspended  by  an  of  them.      (Matter  of  Gihon,  27  Misc. 

appeal   from   the   decree   granting  his  626;  59  N.  Y.  Supp.  494.) 
letters,  and  so  remains  unless  the  sur- 
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appeal  does  not  stay  the  execution  of  the  decree  or  order  appealed 
from.^ 

§  1143.  Making  and  settling  a  case  and  exceptions — We  have 
already  pointed  out  that,  if  a  party  wishes  to  appeal  from  a  sur- 
rogate's decree,  on  the  trial  of  an  issue  of  fact,  he  must  procure 
from  the  court  such  findings  or  refusals  to  find,  as  will  present, 
through  appropriate  exceptions,  the  questions  he  desires  to  have 
reviewed.®^  In  the  absence  of  exceptions,  the  appellate  court  is 
powerless  to  reverse.*®  The  appeal  may  be  taken  upon  questions 
of  law,  or  upon  the  facts,  or  upon  both;®^  as  under  the  former 
practice.®*  If  the  appeal  is  from  a  decree  rendered  upon  a  trial 
of  an  issue  of  fact,  it  must  be  heard  on  a  ease  containing  all  the 
material  evidence,  made  and  settled  by  the  surrogate  as  upon  an 
appeal  in  an  action.®^  This  provision  is  merely  declaratory  of 
the  power  of  the  appellate  court  to  review  both  the  facts  and  the 
law  on  appeal  from  surrogate's  decrees.      It  does  not,  even  by 


64  Co.  Civ.  Proc,  §  2583;  Stout  v. 
Betts,  74  Hun,  266;  26  N.  Y.  Supp. 
809 ;  Matter  of  Dittrich,  52  Misc.  277 ; 
rev'd,  on  other  points,  120  App.  Div. 
504.  An  order  directing  an  executor 
to  file  an  oflScial  bond  within  twenty 
days  after  service  of  a  copy  of  the 
order,  provided,  in  case  of  his  failure 
so  to  do,  as  follows :  "  It  is  hereby 
ordered  that  the  letters  testamentary 
be  revoked  and  annulled."  The  ex- 
ecutor perfected  an  appeal  from  the 
order  within  the  time  specified;  after 
the  expiration  of  which,  an  applica- 
tion was  made  for  an  absolute  decree 
of  revocation.  Held,  that  the  applica- 
tion must  be  denied,  on  the  ground 
that,  either  the  order  in  question  was 
itself  a  decree  revoking  letters,  in 
which  case  a  further  decree  was  un- 
necessary,—  or  it  was  not  such  a  de- 
cree, in  which  event  it  was  not  within 
section  2583,  and  the  appeal  operated 
as  a  stay.  (Halsey  v.  Halsey,  3  Dem. 
196.) 

86  In  the  absence  of  findings,  sepa- 
rately stated,  there  is  nothing  to  re- 
view. (Matter  of  Widmayer,  52  App. 
Div.  301;  65  N.  Y.  Supp.  83;  Matter 
of  Damon,  47  App.  Div.  315;  61  N.  Y. 
Supp.  997;  Matter  of  Sherwood,  75 
App.  Div.  342;  78  N.  Y.  Supp.  186.) 
But  where  the  referee  states  separately 
his  findings,  the  surrogate  who  eon- 
firms    the    report    need    not    do    so. 


(Matter   of    Bettman,    65   App.     Div. 
229.)     See  §   119,  ante. 

66  See  §§  114,  118,  ante,  as  to  hav- 
ing findings  found  by  surrogate  or 
referee.  As  to  the  necessity  of  findings 
and  exceptions,  see,  in  addition  to  the 
cases  there  cited,  Matter  of  Sprague, 
125  N.  Y.  732 ;  s.  c.  more  fully,  35  St. 
Rep.  450;  Matter  of  Dittrich,  120 
App.  Div.  504;  Matter  of  Soott,  49- 
App.  Div.  130;  Matter  of  Peck,  39  St. 
Rep.  234;  21  Civ.  Proc.  Rep.  85.  Ex- 
ceptions to  a  referee's  report  are  a 
sufficient  basis  for  an  appeal,  though 
none  are  filed  to  the  surrogate's  de- 
cision thereon.  (Matter  of  McAleenan, 
53  App.  Div.  193 ;  65  N.  Y.  Supp.  907 ; 
afif'd,  165  N.  Y.  645 ;  Matter  of  Yetter, 
44  App.  Div.  404;  61  N.  Y.  Supp.  175; 
aflf'd,  162  N.  Y.  615.)  An  order  based 
on  afiidavits  may  be  reviewed  without 
exceptions.  (Matter  of  Scott,  49  App. 
Div.  130;  62  N.  Y.  Supp.  1059.)  The 
exceptions  of  the  prevailing  party 
have,  as  a  general  rule,  no  place  in  the 
case  on  appeal,  although  special  rea- 
sons may  sometimes  exist  for  their  in- 
sertion. (Matter  of  Levy,  91  App. 
Div.  483;  86  N.  Y.  Supp.  862;  aff'd, 
179  N.  Y.  603.) 

67  Co.  Civ.  Proc,   §  2576. 
eSHowland  v.  Taylor,  53  N.  Y.  627. 
69  Co.  Civ.  Proc,  §  2576 ;  Matter  of 

Goldsticker,  54  Misc.  175.  See  Matter  of 
Walrath,  69  Hun,  403,  and  cases  cited. 
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inference,  require  an  appellant  desiring  a  review  upon  the  facts 
to  so  specifically  state  in  his  notice  of  appeal.™  The  rule  that  in 
an  action  tried  by  a  jury,  a  motion  for  a  new  trial  is  necessary 
to  enable  the  Appellate  Division  to  review  the  facts,  is  based  on 
reasons  wholly  inapplicable  to  the  case  of  a  trial  before  a  surro- 
gate; consequently  no  exceptions  are  necessary  for  the  proper 
presentation  of  the  question  whether  there  should  be  a  new  trial 
before  a  jury.''-'-  Either  party  may,  upon  the  settlement  of  a  case, 
request  a  finding  upon  any  question  of  fact,  or  a  ruling  upon  any 
question  of  law,  and  an  exception  may  be  taken  to  such  a  finding 
or  ruling,  or  to  a  refusal  to  find  or  rule.^^  The  General  Eules 
of  Practice  32  and  33  require  a  case  to  be  made  and  served 
within  thirty  days  after  service  of  a  copy  of  the  decree  or  order 
appealed  from,"  but  permit  the  surrogate  to  allow  further  time. 
Where  the  right  of  an  appellant  to  serve  a  notice  of  appeal  has 

70  Matter  of  Ste-wart,  135  N.  Y.  413.  appeal  on  the  facts  from  the  decree  of 
A  notice  that  the  appeal  is  "  from  a  surrogate  admitting,  or  refusing  to 
the  decree  and  each  and  every  part  admit,  a  will  to  probate  brings  up  for 
thereof  "  is  sufficient  to  authorize  a  revieiv  in  the  Supreme  Court  the  ques- 
review  upon  the  facts.  (lb.)  But  tion  of  the  sufficiency,  -weight,  or  pre- 
compare  obiter  remarks  to  the  con-  ponderanee  of  evidence,  and  the  gen- 
trary  in  Matter  of  Oilman  (92  App.  eral  merits  of  the  decision;  and  that 
Div.  462 ;  87  N.  Y.  Supp.  128 ;  aflf'd,  it  is  not  necessary  that  any  exception 
178  N.  Y.  606),  -where  it  -was  should  have  been  talien  to  -the  findings 
suggested  that  an  appeal  -would  be  of  fact,  or  that  there  should  have  been 
treated  as  one  upon  questions  of  la-w,  any  request  for  findings  in  order  to 
unless  the  notice  of  appeal  contains  a  give  the  General  Term  jurisdiction  to 
statement  that  the  appellant  desires  review  the  facts,  and  reverse  or  af- 
a  review  of  the  facts.  In  Burger  v.  firm  the  decision  of  the  surrogate 
Burger  (111  N.  Y.  523;  20  St.  Rep.  thereon."  Until  settlement  of  a  case, 
105 ) ,  it  was  held,  that  if  a  notice  of  the  surrogate  cannot  be  required  by 
appeal  from  a  decree  admitting  a  will  the  parties  to  a  probate  proceeding 
to  probate,  recites  that  it  is  upon  the  to  pass  upon  proposed  findings  of  fact 
facts,  as  well  as  the  law,  it  is  sufficient  and  conclusions  of  law.  (Matter  of 
to  give  the  appellate  court  jurisdiction  Hoyt,  5  Dem.  284.)  When  the  case 
to  review  the  facts;  an  exception  to  and  exceptions  are  settled  and  filed, 
the  surrogate's  findings  of  fact  is  the  clerk  is  required  to  certify  them  to 
neither  necessary  nor  proper.  But  the  appellate  court,  together  with  the 
where  the  appeal  is  also  upon  the  law,  other  papers  and  proceedings  pre- 
only  such  questions  of  law  can  be  con-  scribed  by  sections  1344,  1353,  2585. 
sidercd  as  have  been  properly  raised  He  should,  include  all  papers  recited 
by  objection.  in  the  decree  appealed  from.     (Matter 

71  Burger  v.  Burger,  supra;  Matter  of  Mullen,  N.  Y.  Law  J.,  Feb.  7,  1890.) 
of  Stewart,  135  N.  Y.  413 ;  Matter  of  The  clerk  will  not  be  required  by  man- 
Patterson,  40  St.  Hep.  919;  16  N.  Y.  damus  to  certify  and  return  to  the 
Supp.  146.  county  clerk  as  part  of  the  papers,  on 

72  Co.  Civ.  Proc,  §  2545.  See  §  115,  appeal  from  an  order  of  the  surrogate, 
ante.  In  Burger  v.  Burger  (supra),  it  a  paper  which  the  surrogate  has  stated 
was  held  that  section  2545  has  no  re-  was  never  brought  to  his  attention 
lation  to  findings  on  controverted  until  the  case  was  presented  for  set- 
facts,  or  refusals  to  find  facts  not  con-  tlement,  although  such  paper  was  upon 
clusively  established.  The  court  said:  file.  (Matter,  of  Studwell,  8  Civ.  Proc. 
"The  rule  under  the  Code  is,  that  an  Eep.  414.) 
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expired  by  limitation,  his  time  to  make  and  serve  a  case  on  appeal 
will  not  be  extended  f^  and  the  surrogate  has  no  power  to  extend 
the  time  to  serve  a  ease  on  appeal,  after  the  period  within  which 
such  service  must  be  made,  under  the  General  Kules  of  Practice, 
has  expired. ^^  On  the  other  hand,  if  the  time  for  perfecting  the 
appeal  by  filing  security  has  not  expired,  the  surrogate  may 
enlarge  the  time  for  making  and  serving  a  case.^^  The  case  is 
to  be  "  settled  by  the  surrogate  as  prescribed  by  law"  (§  2576) ; 
that  is,  where  the  trial  is  by  a  referee,  e.  g.,  on  a  judicial  settle- 
ment of  accounts,  the  case  is  to  be  settled  by  the  referee.^® 

The  correct  practice  on  appeal  from  a  decree  or  order,  in  which 
it  is  unnecessary  to  prepare  and  settle  a  case,  is,  for  the  parties  to 
submit  to  the  clerk  of  the  court  such  a  return  as  they  deem  them- 
selves entitled  to,  whereupon  the  clerk  will  determine  what  papers 
he  should  certify  to  the  appellate  court.^^ 

§  1144.   Principles  of  determination   of  surrogate   appeals.—  It 

has  always  been  understood  that  appeals  from  surrogates'  decrees 
are  to  be  determined,  not  on  the  principles  governing  the  deter- 
mination of  a  common-law  writ  of  error,  but  on  those  governing 
appeals  under  the  old  chancery  practice.^*      The  distinguishing 

73  Matter  of  Ciuff,  11  Civ.  Proc.  Eep.  an  appeal  from  an  order,  setting  aside 

338.  a  report  as  to  claim  against  decedent's 

T4  De  Lamater  v.  Havens,  5'  Dem.  53.  estate,   is   to    be   lieard;   see   Foote   v. 

75  Matter  of  Williams,  6  Misc.  512;  Valentine,  48  Hun,  475.  Upon  an  ap- 
27  N.  Y.  Supp.  433;  Tilby  v.  Tilby,  3  peal  from  an  order  heard  upon  the 
Dem.  258,  where  it  was  held,  that  the  moving  papers  and  those  submitted  in 
provisions  of  section  2572,  limiting  opposition,  where  no  issues  were  tried, 
the  time  for  taking  an  appeal  from  a  the  appellant  should  print  the  papers 
Surrogate's  Court  to  thirty  days  from  recited  in  the  order,  which  should 
the  time  of  service  of  a  copy  of  the  either  be  certified  by  the  Surrogate's 
decree  or  order  complained  of,  and  of  Court  or  stipulated  to  be  the  papers 
section  2577  declaring  that,  to  render  in  accordance  with  the  rules  govern- 
an  appeal  effectual  for  any  purpose,  ing  such  matters.  In  such  ease,  an 
the  appellant  must  give  an  undertak-  application  to  settle  a  case  on  appeal 
ing  to  the  effect  specified;  and  General  or  to  pass  upon  requests  to  find  will 
Rules  of  Practice  32  and  33,  requiring  be  denied.  (Matter  of  Sprathoflf,  50 
a  case  to  be  made  and  served  within  a  Misc.  109,  98  N.  Y.  Supp.  921.)  If 
specified  period  after  service  of  a  copy  the  order  does  not  specify  the  papers 
of  the  decree  or  order,  but  permitting  upon  which  it  was  made,  the  appeal 
the  surrogate  to  allow  further  time,  will  be  dismissed.  The  omission  can- 
etc.,  are  to  be  construed  independently  not  be  supplied  by  the  certificate  of 
of  each  other.  the   clerk.      (Matter   of   Gowdey,    101 

76  See  §  118,  ante.  If  it  is  desired  App.  Div.  275.)  But  the  appellate 
to  amend  or  modify  the  testimony,  it  court  may  remit  the  record  to  the 
should  be  done  before  the  report  is  surrogate  for  correction.  (Matter  of 
confirmed.  (Matter  of  Dietzel,  36  App.  Richardson,  120  App.  Div  406  ■  105 
Div.  300;  55  N.  Y.  Supp.  323.)  N.  Y.  Supp.  615.) 

77  Matter  of  Kavanagh,  N.  ■  Y.  Law  78  See  Clapp  v.  Fullerton,  34  N  Y 
J.,  Mar.  10,  1890.     Upon  what  papers  190. 
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feature  of  an  appeal  in  equity,  as  contrasted  with  a  writ  of  error 
at  law,  was  that  the  appeal  was  substantially  a  rehearing,  on  which 
the  appellate  court  examined  the  whole  case  as  fully  as  if  it 
were  brought  before  it  in  the  first  instance,  and  determined  all 
the  questions  involved,  whether  of  law  or  fact,  without  being  in 
any  way  concluded  by  the  decision  of  the  court  below.  It  fol- 
lowed that  the  appellate  court  would  not  reverse  a  decree  merely 
because  improper  evidence  was  admitted  by  the  surrogate,''^  or 
proper  evidence  was  rejected  by  him,*°  if  it  appeared,  on  the  one 
hand,  that  there  was  competent  evidence  sufScient  to  sustain  it, 
or,  on  the  other,  that,  after  considering  the  rejected  evidence,  the 
decree  was  still  sustainable  on  the  facts  shown.  In  other  words, 
the  appellate  court  will  treat  the  appeal  as  if  it  were  an  original 
hearing,  and  must  make  such  a  decree  as  in  its  judgment  ought 
to  have  been  made  in  the  first  instance.*^  It  is  expressly  pro- 
vided that  a  decree  or  order  shall  not  be  reversed  for  an  error  in 
admitting  or  rejecting  evidence,  unless  it  appears  to  the  appellate 
court  that  the  exceptant  was  necessarily  prejudiced  thereby.^^ 
To  justify  a  reversal  und£r  this  provision,  it  must  appear  that, 
if  competent  evidence,  which  was  rejected,  had  been  received,  the 
appellant's,  case  would  not  have  failed,  or  that,  without  improper 

79  Sehenek  v.  Dart,  22  N.  Y.  420 ;  82  Co.  Civ.  Proc,  §  2545 ;  Matter  of 
Clapp  V.  Fullerton,  34  id.  190;  Robin-  Torkington,  79  Hun,  128;  61  St.  Rep. 
son  V.  Raynor,  28  id.  494;  Matter  of  426;  Matter  of  Degen,  89  Hun,  143; 
Paige,  62  Barb.  476;  Brick  v.  Brick,  34  N.  Y.  Supp.  1137;  Matter  of  Sea- 
66  N.  Y.  144.  grist,  1  App.  Div.  615;  37  N.  Y.  Supp. 

80  Horn  v.  Pullman,  72  N.  Y.  269;  406;  Matter  of  Miner,  146  N.  Y.  121; 
Matter  of  Brower,  112  App.  Div.  370.  66  St.  Rep.  265;  Matter  of  Newcomb, 

81  Burger  v.  Burger,  111  N.  Y.  523;  192  jST.  Y.  238;  Roche  v.  Nason,  185 
20  St.  Rep.  105;  Matter  of  Russell,  N.  Y.  128.  An  error  in  receiving  in 
121  App.  Div.  381 ;  105  N".  Y.  Supp.  evidence  declarations  of  the  decedent 
1098.  Only  those  questions  in  vrhich  in  behalf  of  his  estate,  upon  the  trial 
the  appellant  has  an  interest  will  be  of  a,  claim  against  the  estate,  must 
considered.  (Matter  of  Allen,  81  have  been  necessarily  prejudicial  to 
Hun,  91;  30  N.  Y.  Supp.  683;  the  claimant,  and  will  justify  a  re- 
aflf'd,  151  N.  Y.  243.)  The  court  versal  of  the  decree.  (Matter  of  Bron- 
will  not  determine,  for  the  first  time,  son,  67  Hun,  237;  22  N.  Y.  Supp.  96.) 
a  question  of  fact  which  was  not  ex-  See  also  Matter  of  Bedlow,  67  Hun, 
amined  and  determined  below,  but  was  408 ;  22  N.  Y.  Supp.  290 ;  Matter  of 
assumed  for  the  purpose  of  the  decision  Mellen,  56  Hun,  653;  31  St.  Rep.  770; 
of  other  points;  but  if  such  question  9  N.  Y.  Supp.  929;  Matter  of  Wil- 
is material  to  the  other  questions  liams,  46  St.  Rep.  791 ;  19  N.  Y.  Supp. 
raised  on  the  appeal,  the  court  may  778 ;  Matter  of .  Chamberlain,  46  St. 
examine  it,  for  the  purpose  of  seeing  Rep.  841;  19  N.  Y.  Supp.  1010;  Mat- 
what  probability  there  is  of  the  ap-  ter  of  Potter,  161  N.  Y.  84.  The  re- 
pellant's  sustaining  the  point  on  a  spondent  is  not  entitled  to  a  certificate 
retrial.  (Christy  v.  Clarke,  45  Barb,  by  the  surrogate  that  in  his  opinion 
629.)  Compare  Lee  v.  Lee,  39  id.  172;  the  appellants  were  not  prejudiced  by 
Dobke  V.  McClaran,  41  id.  491;  Smith  the  rulings  excepted  to.  (Matter  of 
v.    Remington,    42    id.    75;    Moore   v.  Goldsticker,  54  Misc.  175.) 

Moore,  21  How.  Pr.  211. 
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evidence,  which  was  received,  the  respondent's  case  was  deficient.^* 
Where  the  evidence  is  not  returned,  the  facts  found  by  the  court 
or  referee  must  be  assumed  to  be  justified  by  the  proof.^  An 
appeal  from  a  decree  or  an  order  brings  up  for  review,  by  each 
court  to  which  the  -appeal  is  carried,  each  decision  to  which  an 
exception  was  duly  taken  by  the  appellant.®® 

§  1145.  Powers  of  appellate  court. —  Under  the  former  prac- 
tice, however,  there  was  a  distinction,  as  to  the  powers  of  the 
appellate  court,  between  appeals  in  probate  cases  and  other  ap- 
peals. On  appeals  in  probate  cases,  the  General  Term  had  only 
the  powers  of  the  Circuit  judge  when  such  appeals  were  taken  to 
him,*®  that  is,  to  affirm  or  reverse  the  surrogate's  decree.  It  could 
not  make  such  other  decree  as  it  thought  the  surrogate  should  have 
made.  This  distinction  no  longer  exists ;  —  the  rule  established 
by  the  Code  being  that  which  governs  equity  appeals  generally. 
It  is,  therefore,  provided,  that  "  where  an  a,ppeal  is  taken  upon 
the  facts,  the  appellate  court*^  has  the  same  power  to  decide  the 
questions  of  fact  which  the  surrogate  had  ;^  and  it  may,  in  its 
discretion,  receive  further  testimony  or  documentary  evidence, 

83  Snyder  v.  Sherman,  8S  N.  Y.  656 ;        S6  2  R.  S.  608,  §  95.      ' 

aff'g  23  Hun,  139;   Matter  of  Benton,  S7  This    means    the    Supreme    Court 

71  App.  Div.  522;  75  N.  Y.  Supp.  859;  only.     (Matter  of  Ross,  87  N.  Y.  514.) 

Matter  of  Hopkins,  172  N.  Y.  360,  65  And  see  Davis  v.  Clark,  id.  623.     The 

jSr.   E.   Rep.   173;   Matter  of   Rice,   81  rule   laid   down   in  Hewlett  v.   Elmer 

App.   Div.    223;    81    N.   Y.    Supp.    68;  (103   X.    Y.    156),   that    the    Supreme 

aff'd,  176  N.   Y.  570.     See  Matter  of  Court  has  the  power  and  it  is  its  duty 

Smith,    96    N.     Y.     661;     Harper    v.  "  to  decide  the  questions  of  fact  which 

Harper,    1    Sup.   Ct.    (T.   &   C.)    351;  were   before  the    surrogate,"  was   fol- 

Matter   of   Irvin,    89    App.   Div.    614.  lowed  upon  appeal,  on  the  facts  and  on 

Where  the  evidence,  on  a  trial  of  an  questions  of  law,  from  a  decree  upon 

issue  of  fact  by  the   surrogate,  is  so  an  executor's  accounting  in  Matter  of 

evenly  balanced  that  a  determination  McGraw,     45     Hun,     354.       See     also 

either  way  would  not  be  reversed  on  Matter  of  Drake,  45   App.  Div.   206; 

appeal,   it  may  not  be   said  that  the  60    N.    Y.     Supp.     1020;     Matter    of 

losing  party  is  not  prejudiced  by  ad-  Brunor,  21  App.  Div.  259;  Matter  of 

mission  of  incompetent  testimony,  and  Laudy,    148    N.    Y.    403 ;    Matter    of 

the  admission  thereof  is  error  requir-  Pike,   83   Hun,   327;    31   N.   Y.   Supp. 

ing  a  reversal.     (Matter  of  Eysaman,  689;    Matter   of    Hamilton,    76    Hun 

113  N.  Y.  62.)     See  Naul  v.  Naul,  75  200;   27  N.  Y.  Supp.  813;   Matter  of 

App.  Div.  292;  78  N.  Y.  Supp.  101.  Warner,  53  App.  Div.  565;   65  N.  Y. 

84  Wheelwright  V.  Rhoades,  28  Hun,  Supp.    1022;    Matter    of    Welling,"  51 
57.  App.  Div.  355;   64  N.  Y.  Supp.  1025; 

85  Co.  Civ.  Proc,   §  2545,  fifth  sen-  Matter  of  Rogers,  10  App.  Div.  593; 
tence.     This    provision   was  not   con-  42  N.  Y.  Supp.  133. 

tained  in  the  revision  commissioners'  88  Matter  of  Rossell,  121   App.  Div. 

original  draft  of  this  section.    How  it  381;    105   N.   Y.   Supp.   1098;   Matter 

is  to  be  reconciled  with  Co.  Civ.  Proc,  of  Burr,  116  App.  Div.  518;  101  N.  Y. 

§  1337,  as  construed  in  Matter  of  Ross,  Supp.  770. 
87  N.  Y.  514,  query? 
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and  appoint  a  referee."  *®  So,  upon  an  appeal  from  a  surrogate's 
decree  opening,  vacating,  modifying,  or  setting  aside  a  decree  or 
order  of  his  court,  or  granting  a  new  trial  for  fraud,  etc.,  the 
appellate  court  must  review  the  determination  as  if  an  original 
application  was  made  to  it.^"  It  is  also  provided  that  "  the  appel- 
late court  may  reverse,  affirm,  or  modify  the  decree  or  order 
appealed  from,  and  each  intermediate  order,  specified  in  the  notice 
of  appeal,  which  it  is  authorized  hy  law  to  review,  and  as  to  any 
or  all  of  the  parties ;  and  it  may,  if  necessary  or  proper,  grant  a 
new  trial  or  hearing."  ®^ 

Where  probate  of  a  will  is  contested  on  the  grounds  of  want  of 
execution,  and  of  undue  influence,  evidence  being  adduced  to  sus- 


89  Co.  Civ.  Proc,  §  2586;  Matter  of 
Burr,  116  App.  Div.  518;  101  N.  Y. 
Supp.  776.  So,  too,  the  court  on  ap- 
peal may  supply  an  essential  finding 
of  fact  which  was  omitted  from 
the  surrogate's  decision  (Matter  of 
Snedeker,  95  App.  Div.  149;  88  N.  Y. 
Supp.  847;  Matter  of  Murphy,  121 
App.  Kv.  426)  ;  or  it  may  consider 
evidence  stricken  out  by  the  surrogate, 
but  contained  in  tlie  printed  record. 
(Matter  of  Rice,  81  App.  Div.  223;  81 
N.  Y.  Supp.  68;  afif'd,  176  N.  Y.  570.) 
But  the  power  conferred  upon  an  ap- 
pellate court  to  receive,  in  its  discre- 
tion, further  testimony  or  documeni^ary 
evidence,  and  to  appoint  a  referee, 
should  be  cautiously  used.  (Matter  of 
Hannah,  45  Hun,  561.)  Before  the 
Revised  Statutes,  the  Court  of  Chan- 
cery proceeded  on  appeals  from  the 
decrees  of  surrogates,  according  to  the 
course  of  the  civil  law,  and  might  hear 
new  testimony  and  call  to  its  aid  the 
verdict  of  a  jury  upon  disputed  ques- 
tions of  fact  ( Vanderlieyden  v.  Reid, 
1  Hopk.  Ch.  408;  Van  Wyck  v.  Alley, 
id.  552;  Scribner  V.  Williams,  1  Paige, 
550 ) ,  and  the  same  rule  seems  to  have 
been  in  force  under  the  Revised  Stat- 
utes, and  until  the  reorganization  of 
the  courtsi  under  the  Constitution  of 
1846,  and  the  adoption  of  the  Code  of 
Procedure.-  (Williamson  v.  William- 
son, 0  Paige,  298 ;  Case  v.  Towle,  8  id. 
479.)  It  was  then  held,  that  the  de- 
termination of  the  appeal  must  be 
made  upon  the  proofs  contained  in  the 
surrogate's  return;  and  the  appellate 
court  could  not  receive  further  evi- 
dence. (Devin  v.  Patchin,  26  N.  Y. 
441;  Abbey  v.  Christy,  49  Barb.  276; 
White    V.    Story,    2    Hill,    543.)       It 
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might  reverse  either  on  the  law  or  the 
facts.  (Marvin  v.  Marvin,  3  Abb.  Ct. 
App.  Dec.  192;  Johnson  v.  Hicks,  1 
Lans.  150.) 

90  Co.  Civ.  Proc,  §  2481,  subd.  6; 
Matter  of  Wicke,  74  App.  Div.  221; 
77  N.  Y.  Supp.  558.  The  power  of  the 
court  is  limited  to  the  grounds  stated. 
(Matter  of  Hawley,  100  N.  Y.  206.) 
The  inherent  power  of  a  court  over  its 
records  to  modify,  amend,  and  vacate 
them,  independent  of  special  statutory 
authority,  cannot  be  exercised  by  an 
appellate  court.  (lb.)  See  Howell  v. 
Howell,  30  Hun,  625;  Booth  v. 
Kitchen,  7  id.  255,  260.  A  decree  on 
a  judicial  settlement,  which  followed 
a  decision  of  the  General  Term  in  an 
action  to  construe  the  will,  which  held 
the  widow  entitled  to  have  a  mortgage 
on  lands,  devised  to  her  paid  by  the 
executors,  which  last  decision  was 
afterward  reversed  by  the  Court  of 
Appeals,  should  be  modified  accord- 
ingly. (Matter  of  Canen,  26  St.  Rep. 
860;  s.  c.  without  opinion,  117  N.  Y. 
626.) 

91  Co.  Civ  Proc,  §  2587.  Where  an 
executor  appeals  from  a  decree  ren- 
dered upon  the  settlement  of  his  ac- 
count, which  is  objected  to,  each  of  the 
parties  to  the  accounting,  the  respond- 
ents, though  not  appealing  therefrom, 
are  still  at  liberty,  under  this  section, 
to  specify  any  item  m  the  account 
which  they  deem  erroneous  against 
them.  (Freeman  v.  Coit,  27  Hun, 
447.)  See  Matter  of  Lawson,  42  App! 
Div  377;  59  N.  Y.  Supp.  152;  Matter 
of  Mayer,  84  Hun,  539 ;  32  N.  Y.  Supp. 
850.  See  §§  1293-1323  for  the  general 
provisions  relating  to  appeals  and 
award  of  restitution. 
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tain  the  latter  ground,  and  the  surrogate  rejects  the  instrument 
on  the  former  without  passing  on  the  latter,  the  court,  on  appeal, 
cannot  reverse  the  decree  and  direct  the  surrogate  to  admit  the 
will ;  it  should  remit  the  proceedings  to  the  surrogate,  to  be  heard 
on  the  question  of  undue  influence.'^  But  in  a  case  where  the 
only  issue  presented  by  the  record  is  as  to  the  due  execution  of 
the.  will,  on  the  testimony  of  the  subscribing  witnesses,  between 
whom  there  was  no  contradiction,  the  question  is  simply  one  of 
legal  inferences,  and  the  appellate  court  may,  on  reversing  a 
decree  refusing  probate,  order  the  probate,  without  sending  the 
case  back  to  the  surrogate.®* 

In  oilier  than  probate  cases,  the  appellate  court  may  now,  as 
heretofore,  upon  a  reversal  or  modification  of  the  decree  appealed 
from,  remit  the  proceedings  to  the  surrogate,  with  instructions  to 
him  to  enter  a  decree,  upon  the  principles  settled  by  the  decision 
on  the  appeal,  or  to  take  such  further  proceedings  as  may  be  neces- 
sary.®* It  may  be  stated,  as  a  general  rule,  that  the  appellate 
court  will  not  usually  disturb  the  surrogate's  decision  as  to  the 
facts,  where  the  evidence  is  evenly  balanced  and  directly  contra- 
dictory, and  the  question  is  merely  one  of  credibility.®'  ~No  par- 
ticular rule  can  be  laid  down  as  to  how  great  a  preponderance  of 

82  Dack  V.  Dack,  84  N.  Y.  663.  judication,  the  surrogate  should  deem 

93  Matter  of  Wilcox,  131  N.  Y.  610;  the  adjudication  final  and  conclusive 
43  St.  Rep.  191.  It  appearing,  how-  as  to  those  facts,  even  against  one  who 
ever,  that  there  was  an  issue  concern-  vvas  not  made  a  party  to  the  appeal, 
ing  an  alleged  alteration, —  Held,  that  (Clayton  v.  Wardell,  2  Bradf.  1.) 
the  General  Term  should  have  re-  Upon  affirmance  of  an  order  granting 
mitted  the  proceedings  to  the  surro-  leave  to  issue  execution  upon  a  judg- 
gate  for  the  trial  of  that  issue.     (lb.)  ment  after  the  death  of  the  judgment 

94  Matter  of  Kellogg,  104  N.  Y.  648;  debtor,  the  successful  party  is  entitled 
Gardner  v.  Gardner,  7  Paige,  112;  to  enter  and  docket  with  the  clerk  ot 
Halsey  v.  Van  Amringe,  6  id.  12 ;  Mat-  the  surrogate's  county  a  judgment  of 
ter  of  Forman,  1  Tuck.  205.  If  a  por-  aflirmance,  establishing  the  surrogate's 
tion  of  a  decree  be  appealed  from  and  decree  and  awarding  costs  as  for  simi- 
reversed,  the  remainder  stands,  except  lar  services  in  an  action.  (Wadley  v. 
so  far  as  it  is  necessarily  affected  by  Davis,  38  Hun,  186.)  Where  an  order 
the  reversal.  In  such  case,  upon  final  removing  an  executor  upon  one  ground, 
accounting,  the  whole  accounting  is  is  erroneous,  but  other  sufficient 
not  opened,  but  the  accounts,  as  settled  grounds  may  exist,  the  order  may  be 
by  the  surrogate,  will  be  altered  only  reversed  without  prejudice  to  the  right 
jiro  ianto,  to  the  extent  necessary  to  to  renew  the  application.  .  ( Matter  of 
carry  out  the  decree  of  the  surrogate,  Pye,  18  App.  Div.  309 ;  45  N.  Y.  Supp. 
as  modified  by  the  decree  above.    (Mor-  836.) 

gan  V.  Andariese,  1  Bradf.  133.)  95  Robinson  v.  Smith,  13  Abb.  Pr. 
Where,  however,  the  appellate  court  359;  Crolius  v.  Stark,  64  Barb.  112; 
proceeds,  as  it  has  power,  beyond  an  Matter  of  Hunt,  110  N.  Y.  278;  Mat- 
affirmance  or  reversal,  and  adjudicates  ter  of  Clark,  82  Hun,  341 ;  31  N.  Y. 
the  cause,  remitting  it  with  directions  Supp.  476;  Coale  v.  Coale,  63  App. 
to  proceed  in  an  accounting,  upon  the  Div.  32;  71  N.  Y.  Supp.  214.' 
basis  of  facts  established  by  that  ad- 
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evidence  on  the  part  of  the  appellant  is  necessary  to  secure  a 
reversal  on  a  question  of  fact,  but  it  is  said  that  the  court  will 
more  readily  reverse  the  decree  of  a  surrogate  on  conflicting  evi- 
dence, than  it  will  set  aside  the  verdict  of  a  jury.*®  The  court 
should  consider  only  legal  evidence  in  determining  whether  a 
decree  should  be  reversed  or  affirmed.®'' 

§  1146.  Awarding  a  jury  trial —  There  are  two  classes  of  cases, 
in  which  a  trial  by  jury  may  be  had,  of  a  question  of  fact  arising 
in  the  course  of  a  surrogate's  proceedings,  dependent  upon  two 
separate  provisions  of  the  Code.  One  class  comprises  jury  trials, 
in  the  first  instance,  as  a  substitute  for  a  hearing  and  decision  by 
the  surrogate  alone;  and  the  other  includes  jury  trials  occurring 
during  the  progress  of  an  appeal  from  certain  of  his  decrees,  and 
after  the  appellate  court  has  decided  upon  a  reversal.  The  first 
provision  of  the  Code,  referred  to,  is  that  the  surrogate  may>  in 
his  discretion,  make  an  order  for  such  a  trial  of  any  controverted 
question  of  fact,  arising  in  a  special  proceeding  for  the  applica- 
tion of  a  decedent's  real  property  to  the  payment  of  his  debts.®* 
Such  a  trial  can  be  reviewed,  in  the  first  instance,  only  upon  a 
motion  for  a  new  trial;  which  may  be  granted  by  the  surrogate, 
or  the  court  in  which  the  trial  took  place,  or,  if  it  took  place  at  a 
trial  term  of  the  Supreme  Court,  by  the  Supreme  Court,  in  a  case 
where  a  new  trial  of  specific  questions  of  fact,  tried  by  a  jury, 
pursuant  to  an  order  for  such  a  trial,  made  in  an  action,  would 
be  granted.®'  An  appeal  which  will  lie  to  the  Supreme  Court, 
may  be  taken  from  an  order,  made  upon  the  motion  for  a  new 
trial,  as  if  the  order  had  been  made  in  an  action,  and  with  like 
effect.^ 

The  other  provision  of  the  Code  is  to  the  effect  that  "  where 
the  reversal  or  modification  of  a  decree  by  the  appellate  court  is 
founded  upon  a  question  of  fact,  the  appellate  court  must,  if  the 
appeal  was  taken  from  a  decree  made  upon  a  petition  to  admit 
a  will  to  probate,  or,  to  revoke  the  probate  of  a  will,  make  an 
order,  directing  a  trial,  by  a  jury,  of  the  material  questions  of 

96  Lake    v.    Eanney,    33    Barb.    49;  97  Matter  of  Kelemen,  57  Hun,  165  ; 

Rollwagen  v.  Rollwagen,  3  Hun,   121.  32  St.  Rep.  937. 

See  Robinson  v.  Raynor,  28  N.  Y.  494 ;  98  Co.  Civ.  Proc,  §   2547.     And  see 

Kvle  V.  Kyle,  67  id.  400,  409 ;  Oilman  ante,  §  863. 

v.'Gilinan,  3  Hun,  22.    Where  the  will  99  Co.   Civ.   Proc,   §   2548.     See  id., 

was    not    returned    to    the    appellate  §  999 ;  Matter  of  Gannon,  2  Misc.  329  ; 

court,  every  presumption  was  held  to  21  N.  Y.  Supp.  960. 

be    against   the    appellant.      (Wallace  1  Co.  Civ.  Proc,  §  2549. 
V.  Storry,  4  Hun,  791.) 
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fact,  arising  upon  the  issues  between  the  parties."  ^  The  order- 
ing of  a  jury  trial,  in  case  of  a  reversal,  is  a  peremptory  require- 
ment, unless  the  case  is  one  in  which  the  court  can  properly  take 
the  facts  from  the  jury  and  determine  the  question  as  one  of  law.* 
Where,  however,  there  is  no  conflict  in  the  facts  and  the  matter 
is  one  of  conclusions  from  the  facts,  a  jury  trial  will  not  be 
awarded.*  If  there  was  no  evidence  below  in  behalf  of  the  con- 
testants, which,  standing  alone,  was  sufficient  to  defeat  the  pro- 
bate, such  failure  of  evidence  is  to  be  regarded  as  raising  a  ques- 
tion of  law  only,  and  on  reversal  of  a  decree  revoking  probate, 
the  court  will  not  send  the  case  to  a  jury,  but  will  confirm  the 
original  decree  admitting  the  will.^  So,  the  provision  that 
"  after  the  trial,  a  new  trial  may  be  granted  as  prescribed  in  sec- 
tion 2548  "  (supra),  refers  to  cases  in  which  a  new  trial  may  be 
granted,  and  not  to  the  court  before  which  an  application  therefor 
may  be  made.  It  gives  no  authority  to  the  surrogate  to  grant  a. 
new  trial.® 

2  Co.  Civ.  Proc,  §  2588;  Matter  of  ter  of  Tompkins,  69  App.  Div.  474; 
Jeffrey,  129  App.  Div.  791;  Matter  of  74  N.  Y.  Supp.  1002;  Matter  of  Van 
Finch,  115  App.  Div.  871;  Matter  of  Houten,  11  App.  Div.  208;  42  N.  Y. 
Warnock,  103  App.  Div.  61 ;  92  N.  Y.  Supp.  919 ;  Matter  of  Brunor,  21  App. 
Supp.  043 ;  Matter  of  Burtis,  107  App.  Div.  259 ;  Matter  of  Wells,  45  id.  626 ; 
Div.  51;  94  N.  Y.  Supp.  961;  Matter  60  N.  Y.  Supp.  1100;  Matter  of  Dixon, 
of  Shannon,  93  App.  Div.  373 ;  87  N.  Y.  42  App.  Div.  481 ;  59  N.  Y.  Supp.  421 ; 
Supp.  056.  See  Matter  of  Goodwin,  Matter  of  Gallup,  43  App.  Div.  437; 
95  App.  Div.  183;  88  N.  Y.  Supp.  734.  60  N.  y.  Supp.  137. 

It  may  be  doubted  whether,  since  the  5  Matter  of  Rapplee,  66  Hun,  558 ; 
enactment  of  section  2653a,  an  appeal  aff'd,  141  N.  Y.  553;  Matter  of  Mar- 
in a.  probate  ease,  except  upon  ques-  tin,  98  id.  193.  On  a  reversal,  on  the 
tions  of  law,  is  the  advisable  course  facts,  of  a  decree  granting  or  refusing 
to  pursue.  Such  appeals  are  not  to  probate,  the  court  could  not  formerly 
be  encouraged.  (Matter  of  Beck,  6  direct  tlie  surrogate  to  enter  a  decree 
App.  Div.  211;  39  N.  Y.  Supp.  810;  of  probate,  but  was  required  to  couple 
aff'd,  154  N.  Y.  750 ;  Matter  of  Austin,  the  order  of  reversal  with  a  direction 
35  App.  Div.  278;  55  N.  Y.  Supp.  52.)  for  a  jury  trial.    See  2  R.  S.  66,  §  57; 

3  Matter  of  Laudy,  148  N.  Y.  403;  id.  609,  §  98;  Sutton  v.  Ray,  72  N.  Y. 
42  N.  E.  1061;  Matter  of  Tuttle,  123  482;  Tyler  v.  Gardiner,  35  N.  Y.  559, 
App.  Div.  167.  596;   Howland  v.   Taylor,  53  id.   627. 

4  Matter  of  Hunt,  110  N.  Y.  278;  In  the  last-mentioned  case,  where  the 
explaining  Matter  of  Martin,  98  id.  probate  was  contested  on  the  question 
193;  Sutton  V.  Ray,  72  id.  482.  See  of  the  genuineness  of  the  will,  the 
Matter  of  Smith,  96  id.  661 ;  Matter  Court  of  Appeals  directed  a  jury  trial, 
of  Wilcox,  131  id.  610;  Thompson  v.  See  Kingsley  v.  Blanchard,  66  Barb. 
Stevens,  62  id.  634.  For  recent  cases,  317;  Matter  of  Laudy,  148  N.  Y.  403. 
in  which  the  appellate  court  awarded  Where  a  decree  for  the  probate  of  a 
a  jury  trial,  see  Matter  of  Perego,  65  will  has  been  reversed  by  the  Court  of 
Hun,  478 ;  20  N.  Y.  Supp.  394 ;  Van  Appeals  upon  new  trial,  the  proponent 
Orman  v.  Van  Orman,  34  St.  Rep.  must  prove  anew  the  making  of  the 
824;  11  N.  Y.  Supp.  931;  Matter  ot  will.  (Matter  of  Hopkins,  41  Misc. 
Mahoney,  38  St.  Rep.  344;   14  N.  Y.  83;  83  N.  Y.  Supp.  890.) 

Supp.  335;  Matter  of  Drake,  45  App.  6  Matter  of  Patterson,  63  Hun,  529; 
Div.  206;  60  N.  Y.  Supp.  1020;  Mat-    44   St.  Rep.  842;   Matter  of  Murphy, 
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TITLE  SECOND. 

APPEALS  TO  THE  COUET  OF  APPEALS. 

§  1147.  When  an  appeal  lies — An  appeal,  in  surrogate  causes, 
from  the  Supreme  Court  is  to  the  Court  of  Appeals.  The  pro- 
vision of  section  2585  of  the  Code,  requiring  that  on  appeal  from 
a  decree  or  an  order  of  a  Surrogate's  Court,  the  judgment  or  an 
order  made  thereupon  must  be  entered,  does  not  require  the  entry 
of  a  judgment  before  an  appeal  can  be  taken  to  the  Court  of 
Appeals  from  the  decision  of  the  Appellate  Division;  but  an 
appeal  from  its  order  is  proper.'^  The  order  appealed  from  must 
be  a  final  one.  Thus  an  order  reversing  a  probate  decree  and 
directing  a  jury  trial  is  not  a  final  order;*  and  for  the  same 
reason  a  reversal  for  error  of  law,  remitting  the  proceedings  back 
to  the  surrogate  for  a  new  hearing  is  not  appealable  to  the  Court 
of  Appeals.®  But  where  the  order  of  reversal  contains  a  direction 
that  the  will  be  admitted  to  probate  upon  the  return  of  the  pro- 
ceedings to  the  Surrogate's  Court,  it  is  to  be  deemed  a  final  dis- 
position and  subject  to  review.^"  An  order  reversing  an  order 
refusing  an  accounting,  and  remitting  the  proceedings  to  the  sur- 
rogate for  an  accounting  as  petitioned  for,  is  not  a  final  order,, 
and  is  not  reviewable. ^^  But  a  decision  of  the  Appellate  Division,, 
on  appeal  from  a  surrogate's  decree  settling  the  accounts  of  an 
executor,  is  appealable,  notwithstanding  the  remission  of  the  cause' 
to  the  Surrogate's  Court  that  he  might  conform  the  decree  to  their 

79  App.  Div.  541;  81  N.  Y.  Supp.  101.  8  Talbot    v.    Talbot,    23    N.    Y.    17; 

Where  the  issues  of  a  contested  pro-  Marvin    v.   Marvin,    3    Abb.    Ct.   App. 

bate  have   been  tried  in  the  Supreme  Dec.   102;   Sutton  v.  Ray,  72  id.  482, 

Court  and  a  verdict  rendered,  the  Spe-  and  cases  infra.     See  Matter  of  Bud- 

cial  Term  has  no  power  to  direct  entry  long,  126  N.  Y.  433;  38  St.  Rep.  436. 

of   Judgment  thereon,  but  the   papers  9  Matter  of  Gibson,   195  N.  Y.  466,. 

must  be  transmitted  to  the  Surrogate's  The  provisions  of   section    190  of   the 

Court.      (Matter    of    Laudy,    35    App.  Code   authorizing  an  appeal   from  or- 

Div.  542;  55  N.  Y.  Supp.  98;  Matter  ders  granting  new  trials  on  exceptions 

of  Campbell,  48  Hun,  417.)      Compare  where     the     appellant    stipulates    for 

Matter  of  Budlong,  54  id.  131;  26  St.  judgment    absolute    relate    to    actions 

Rep.    863.      See   generally    as    to   new  only.      (lb.) 

trials,  after  a  verdict,  Marvin  v.  Mar-  10  Matter    of    Gibson,    supra.      See 

vin,   3   Abb.   Ct.   App.   Dee.    192;   Mc-  Matter  of  Hunt,  110  N.  Y.  276;  Mat- 

Kinley  v.  Lamb,  64  Barb.  199;  Matter  ter  of  Wilcox,  131  N.  Y.  610;  Matter 

of  Laudy,  14  App.  Div.  160.     The  sur-  of  Whitney,  153  N.  Y.  259. 

rogate  cannot  make  any  order  or  de-  U  Matter  of  Latz,    110  N.  Y.  661; 

cree  other  than  that  directed  by  the  Roe  v.   Boyle,  81   id.  305;   Whittlesey 

appellate  court.     (Matter  of  De  Haas,  v.  Hoguet,  66  id.  358.     Compare  Mes- 

24  Misc.  258 ;  53  N.  Y.  Supp.  565. )  serve  v.  Sutton,  3  id.  546. 
TLibbey  v.  Mason,  112  N.  Y.  525. 
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judgment.-'^  So,  the  appellate  court's  reversal  of  a  surrogate's 
order  denying  a  motion  to  vacate  certain  decrees  made  upon  an 
accounting,  and  vacating  such  decrees,  is  the  necessary  termina- 
tion of  the  proceeding  and  is  reviewable  in  the  Court  of  Appeals, 
in  a  case  where  the  Appellate  Division  had  no  power  to  make  the 
order  by  reason  of  the  bar  of  the  Statute  of  Limitations.^*  But 
an  affirmance  of  such  an  order  is  not  reviewable^*  as  it  is  not  one 
^'  finally  determining  "  the  proceeding. -"^ 

§  1148.    What  questions  reviewable The  jurisdiction  of  the 

Court  of  Appeals  is  limited  to  a  review  of  questions  of  law  only; 
hence  where  the  Appellate  Division  has  unanimously  decided  that 
there  is  evidence  supporting,  or  tending  to  sustain,  a  finding  of 
fact,  there  can  be  no  review.''®  So,  too,  a  reversal  of  the  surro- 
gate's decree,  where  it  is  on  the  facts,  and  directing  a  jury  trial, 
is  not  reviewable  in  the  Court  of  Appeals.^^  A  reversal  by  the 
appellate  court  for  error  in  the  admission  of  evidence,  is  a  reversal 
for  error  of  law,  and  not  for  error  of  fact ;  hence,  in  such  a  case, 
a  jury  trial,  in  a  probate  matter,  cannot  be  ordered,  even  if  such 
trial  can  be  ordered  in  any  case  by  the  Court  of  Appeals,  as  to 
which  there  is  doubt.^^  As  the  court's  jurisdiction  is  limited  to 
the  review  of  questions  of  law,  it  will  not  entertain  an  appeal 
from  an  order  denying  a  motion  for  a  new  trial,  and  to  set  aside 
the  verdict  of  a  jury  in  a  probate  case  sent  by  the  surrogate  to  a 
jury,  for  the  purpose  of  determining  whether  the  verdict  was 
against  the  weight  of  evidence.*®  A  question  of  fact  depending 
upon  conflicting  testimony  will  not  be  entertained  by  the  court,^" 

l2Stimson  v.  Vroman,  99  N.  Y.  74;  Matter  of  Ross,  87  N.  Y.  514;   Marx 

Matter  of  Prentice,  160  id.  568;  Mat-  v.    McGlynn,    88    id.    357;    Matter    of 

ter  of  Fitzsimons,  174  N.  Y.  15.  Darrow,  95  id.  668 ;  Matter  of  Higgins, 

13  Matter  of  Tilden,  98  N.  Y.  434 ;  94  id.  554 ;  Bavis  v.  Clark,  87  id.  623 ; 

s.  c.  with  opinion  below,   1  How.  Pr.  Kingsland  v.  Murray,  133  id.  170;   44 

(N.    S.)     409.      A    surrogate's    order  St.  Eep.  515;  Ackerman  v.  Ackermau, 

vacating   satisfaction    of    a    decree   is  26   id.   666;   Matter  of   Flynn,   49  id. 

final.      (Matter  of  Eegan,    167  N.  Y.  388;  Matter  of  Bolton,  141  N.  Y.  554. 

338.)  "Burger  v.  Burger,  111  N.  Y.  523; 

u  Matter  of  Small,  158  N.  Y.  128;  Matter    of    Thorne,    162    id.    238;    56 

29  Civ.  Proc.  Rep.  57.  N.  E.  625. 

15Ib. ;    Van    Arsdale    v.    King,    155  is  Matter  of   Smith,    96   N.  Y.   661. 

N.  Y.  325 ;  City  of  Johnstown  v.  Wade,  See  Howland  v.  Taylor,  53  id.  627. 

157  id.  50.  19 Matter  of  Bull,  111  N.  Y.  624. 

16  Co.   Civ.   Proc,    §    191.      See   id.,  20  Hewlett  v.  Elmer,  103  N.  Y.  156. 

§   1337:  Matter  of  Rogers,  153  N.  Y.  In  that  case,  it  was  held,  that  L.  1883, 

316;    Matter    of    Hall,    164    id.    196;  c.  229,  amending  Co.  Civ.  Proc,  §  3347, 

Matter   of   Caldwell,   188   N.   Y.    115;  suhd.  11,  by  providing  that  appeals  to 

Westerfield  v.  Rogers,  174  N.  Y.  230;  the  Court  of   Appeals  from  an  order 

66  N.  E.  Rep.  813.    For  the  rule  prior  or    judgment   affirming,    reversing,    or 

to  the  amendment  of  section  191,  see  modifying  an  order,  etc,  of  a  Surro- 
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but  a  finding  of  fact,  unsupported  by  any  evidence,  is  an  error  of 
law  and  may  be  reviewed.^^  So,  too,  where  the  inferences  from 
uncontradicted  evidence  all  point  in  one  direction,  so  that  a  rea- 
sonable mind  can  reach  but  one  conclusion,  there  is  no  question 
of  fact  and  the  Court  of  Appeals  has  jurisdiction  of  the  appeal.^" 
The  provision  of  the  Code  (§  2586)  that,  where  an  appeal  is 
taken  upon  the  facts,  the  appellate  court  has  the  same  power  to 
decide  the  questions  of  fact  which  the  surrogate  had,  applies  only 
to  the  Supreme  Court.^^  The  evidence  may  be  looked  into  only 
for  the  purpose  of  seeing  whether  there  is  competent  evidence  to 
support  the  conclusions  of  fact  found  by  the  surrogate;  if  such 
evidence  is  found,  the  court  is  concluded  by  the  finding.^*  Mere 
matters  of  discretion  are  not  reviewable.  Thus,  the  court  will  not 
review  a  decision  of  the  Appellate  Division  affirming  a  decision 
of  a  surrogate  punishing  an  executor  for  contempt  in  refusing  to 
pay  over  a  sum  found  due,  upon  the  settlement  of  his  accounts, 
where  the  only  defense  interposed  consisted  of  allegations  of 
insolvency  and  inability  to  pay,  which  rested  upon  conflicting  evi- 
dence and  were  addressed  to  the  discretion  of  the  court  below. ^^ 
So,  too,  an  order  of  the  surrogate  requiring  a  life  tenant  to  give 
security,"®  or  vacating  a  stay  on  probate  ;^^  but  an  order  denying 

gate's  Court,  should  be  heard  and  de-  decree   of  a   surrogate,   it  will  be   as- 

cided  in  conformity  with  the  laws  and  sumed  that  the  reversal  was  for  errors 

practice  regulating   such   appeals   and  of  law  where  the  order  does  not  certify 

the   hearing   and    decision   thereof    in  that  it  was  based  upon  errors  of  fact, 

force  on  April  30,  1877,— did  not  have  (Matter   of   Haxtun,    102   N.   Y.    157; 

the  effect  of  giving  the  Court  of  Ap-  Matter  of  Keefe,  164  id.  352;  Matter 

peals  jurisdiction  to  review  a  question  of  Barefield,  177  N.  Y.  387.) 
of  fact,  depending  upon  conflicting  evi-        25  Matter  of  Snyder,  103  N".  Y.  178; 

dence,  upon  appeal   from   a  judgment  Cochrane  v.  Ingersoll,  73  id.  613.     The 

of  the  Supreme  Court  affirming  a  de-  question  of  the  allowance  of  costs  of 

cree  of  a  surrogate.  proceedings    for    the    sale    of    a    dece- 

21  Matter  of  Rogers,  153  N.  Y.  316.  dent's  lands  for  debts  is  not  brought 

22  Matter  of  Totten,  179  N.  Y.  112.  up  for  review  upon  an  appeal  from  the 

23  Davis  V.  Clark,  87  N.  Y.  623.  See  surrogate's  decree  directing  a  sale. 
§  1145,  ante.  (Matter  of  Lamberson,  63  Barb.  297; 

24  Matter  of  Rogers,  153  N.  Y.  316;  Matter  of  Laird,  42  Hun,  136.)  A 
Matter  of  Valentine,  100  id.  607;  Mat-  question  as  to  referee's  fees  is  not 
ter  of  Cottrell,  95  id.  329;  Matter  properly  brought  before  the  Court  of 
of  Barefleld,  177  N.  Y.  387.  Where  Appeals  on  an  appeal  from  a  deter- 
the  court  entertains  a  reasonable  mination  of  the  General  Term  affirm- 
doubt  as  to  the  correctness  of  the  ing  a  decree  of  the  surrogate,  rendered 
surrogate's  decree,  where  incompetent  in  proceedings  in  which  a  reference 
evidence  has  been  received,  a  case  is  was  had.  (Kearney  v.  McKeon,  85 
presented  where  the  party  excepting  N.  Y.  136.)  See  Fredenburgh  v.  Bid- 
is  necessarily  prejudiced,  and  the  dlecom,  85  id.  196;  Matter  of  Denton, 
error  requires  a  reversal  of  the  judg-  137  id.  428;  Matter  of  O'Brien,  145 
ment.      (Matter   of   Smith,   95   N.   Y.  id.  379. 

516.)     See  Brick  v.  Brick,  66  id.  144;        26  Hitchcock   v.   Peaslee,    145   N.   Y. 

Schenck  v.  Dart,  22  id.  420.     On  an    547;  65  St.  Rep.  504. 

appeal   from    an   order    reversing   the        27  Matter  of  Baldwin,  158  N.  Y.  713. 
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a  motion  to  vacate  an  order  fixing  appraiser's  fees,  affects  a  sub- 
stantial right  and  is  appealable.^* 

§  1149.  Proceedings  after  determination  of  appeal — ^  Where  the 
proceedings  are  remitted  to  the  surrogate  by  the  Appellate  Di- 
vision, a  certified  copy  of  its  order  should  be  filed  in  the  surro- 
gate's office.^*  Where  they  are  remitted  by  the  Court  of  Appeals, 
judgment  should  be  first  entered  on  the  remittitur  in  the  Supreme 
Court,  and  a  certified  copy  of  the  latter  judgment  filed  in  the 
surrogate's  office.^"  Under  the  Eevised  Statutes,  when  a  decree  in 
a  probate  case  was  affirmed  or  reversed  on  a  question  of  law,  the 
affirmance  or  reversal  was  required  to  be  certified  to  the  surrogate 
whose  decision  was  appealed  from,  and  the  copies  of  papers  were 
to  be  returned  to  him,^^  and  the  surrogate  was  thereupon  to  direct 
the  administration  of  the  estate  according  to  the  will,  if  the  court 
affirmed  his  decree  admitting  it  to  probate,  or  if  otherwise,  he 
was  to  annul  and  revoke  the  probate.  If  his  decree  refusing  pro- 
bate was  affirmed,  no  further  proceedings  could  be  taken  before 
him;  but  if  it  was  reversed,  he  proceeded  to  take  proof  of  the 
will.  In  case  the  decree  was  reversed  on  a  question  of  fact,  and 
a  jury  trial  had,  as  before  mentioned,  the  final  determination 
thereon  was  to  be  certified  to  the  surrogate,  and  if  the  determina- 
tion was  in  favor  of  the  validity  of  the  will,  or  of  the  sufficiency 
of  the  proof  thereof,  the  surrogate  was  required  to  record  the 
will,  or  admit  it  to  probate,  as  the  case  might  be.^^  If  the  de- 
termination was  against  the  validity  of  the  will,  or  against  the 
competency  of  the  proof  thereof,  the  surrogate  was  required  to 
annul  and  revoke  the  record  of  probate  thereof,  if  any  had  been 
made.  Although  these  provisions  are  included  in  the  Genera] 
Repealing  Act  of  1880,  the  practice  prescribed  is  not  out  of  har- 
mony with  the  present  system  of  procedure,  and  should  be  fol- 
lowed. Where,  on  affirmance  of  the  decree,  the  proceedings  are 
remitted  to  the  surrogate,  he  has  no  power  to  open  the  decree,  and 
grant  a  rehearing  for  alleged  error  of  law.^^ 

28  Matter  of  Harriot,  145  N.  Y.  540;  31  2  R.  S.  609,  §§  97,  98. 
65  St.  Rep.  528.  32  2  R.  S.  67,  §§  59,  60. 

29  Co.  Civ.  Proc,  §  2585.  33  Reed  v.  Reed,  52  N.  Y.  651.     See 

30  Co.  Civ.  Proc,  §  194;  Wright  v.  Matter  of  De  Haas,  24  Misc.  258;  53 
Wright,  3  Redf.  325 ;  Matter  of  Hop-  N.  Y.  Supp.  565 ;  Matter  of  Cook,  125 
kins,  41  Misc.  83;  83  N.  Y.  Supp.  App.  Div.  114;  aflf'd,  194  N.  Y.  400; 
890;  aff'd,  93  App,  Div.  618.  §  1077,  n.  50,  ante;  §  1146,  n.  6,  ante. 
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No.  I. 

[Ante,  §  11.] 
Certificate   of  Disqualification   of   Surrogate. 

[Title  of  the  proceeding.'] 

I,   0.  T.  C,  hereby  certify,  that  I  am  the  surrogate  of  county, 

N.  Y.,  and  that  I  am  related  by  affinity  [or,  consanguinity]  to  one  of  the 
executors  named  in  the  will  of  the  above-named  deceased,  and  who  is  also 
one  of  the  petitioners  named  in  the  within  petition  [here  specify  facts  of 
relationship]  ;  and,  for  the  reason  aforesaid,  I  have  no  jurisdiction  in  this 
matter. 

Wherefore,  pursuant  to  section  2485  of  the  Code  of  Civil  Procedure,  I 
hereby  designate  Hon.  E.  W.,  the  surrogate  of  the  adjoining  county  of 
,  to  act  in  my  place  in  the  said  matter. 

[Date.]  [SigrMture.] 

No.  2. 

[Ante,  §  14.] 
Establishing  Authority  of  Another  Officer  to  Act  as  Surrogate. 

I.  Petition. 

To  the  [Supreme]  Court  of  the  State  of  New  York: 

The  petition  of  R.   Y.   B.,  of  the    [town]   of  ,  in  the  county  of 

and  State  of  New  York,  shows: 

I.  That  C.  H.,  late  of  the  town  of  ,  in  the  county  of  , 
and  State  of  New  York,  died  on  the  day  of  ,  ,  leaving 
his  last  will  and  testament,  by  which  your  petitioner  was  appointed  the 
executor  thereof. 

II.  That  your  petitioner  has  presented  a  petition  to  the  surrogate's  court  of 
the  county  of  ,  asking  that  said  will  be  proved  and  letters  testa- 
mentary granted  thereon.  Your  petitioner  is  informed  and  advised,  that  0.  T. 
C.,  the  surrogate  of  said  county,  cannot  act  as  surrogate  in  the  matter,  for 
the  reason,  as  appears  by  the  certificate  of  said  surrogate  hereto  annexed, 
that  [here  state  cause  briefly.] 

Wherefore,  your  petitioner  praj's,  that  an  order  may  be  made  by  this 
court  establishing  these  facts,  and  establishing  the  authority  of  the  [naming 
officer  mentioned  in  Code,  §  2484],  to  act  in  the  place  of  said  surrogate,  and 
declaring  that  he  is  empowered  *  to  discharge  the  duties  of  the  office  of 
surrogate  of  said  county  [in  relation  to  the  matter  of  —  naming  the  pro- 
ceeding, for  instance,  thus : —  the  proving  of  the  last  will  of  C.  H.,  of  , 
deceased?  and  the  granting  of  letters  testamentary  thereon,  and  in  all  things 
relating  thereto,  and  in  all  things  relating  to  the  accounting  and  settlement 

[1049] 
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of  said  estate  —  and  if  required,  add, —  upon  his  giving  security  by  a  bond  ■ — 
describing  it  and  directing  the  filing. 

[Date.]  [Signature.'] 

[Verification.} 

II.  Order  Establishing  Authority  of  another  Officer  or  Court  to  act  as 

Surrogate. 
[Title.] 

On  reading  and  filing  the  annexed  l  petition  duly  verified  the 
day  of  ,         ;         and  the  certificate  of  0.  T.  C,  surrogate  of  the  county 

of  ,  dated  the  day  of  ,         ;  by  which  it  appears  to  the 

satisfaction  of  this  court  that  a  proceeding  has  been  instituted  in  said 
surrogate's  court  of  the  county  of  ,  for  the  probate  of  the  will  of 

C.  H.,  deceased;  that  said  0.  T.  C,  surrogate,  cannot  act  as  surrogate  in  said 
matter  for  the  reason  that  [state  cause  briefly'],  and  on  motion  of  H.  L.  D., 
attorney  for  the  petitioner,  it  is  ordered  that  [naming  officer  mentioned  in 
§  2484  of  Code,  or  in  New  York  county,  say,  the  supreme  court  in  and  for 
the  county  of  New  York],  be  and  he  [or  it]  is  authorized  and  empowered  to 
act  in  place  of  said  surrogate  and  to  discharge  the  duties  of  the  office  of  the 
surrogate  of  said  county  of  ,  in  the  matter  of  proving  the  last  will 

and  testament  of  C.  H.,  deceased,  and  the  granting  of  letters  testamentary 
thereon,  and  all  matters  relating  to  the  accounting  and  settlement  of  said 
estate  —  [and  if  required,  add, —  upon  his  giving  a  bond  —  describing  it  and 
directing  the  filing], 

[Signature.'] 

III.  Order    Transferring   a   Probate   Proceeding    to    Supreme    Court. 

[Ante,  §  121.] 
[Title.'] 

By  virtue  of  the  authority  vested  in  this  court  and  in  the  surrogate  of 
this  county,  by  §  2547  of  the  Oode  of  Civil  Procedure,  it  is  hereby  oedeeed 
that  the  above-entitled  proceeding  now  pending  in  this  court,  being  a  special 
proceeding  for  the  probate  of  a,  will,  be  and  the  same  is  hereby  transferred 
to  the  supreme  covirt  in  and  for  the  county  of  New  York  for  the  trial  of  the 
issues  of  fact  in  said  proceeding  by  a  jury. 

[Signature] , 
IV.    Notice  of  Removal  of  Proceeding.  Surrogate. 

[Title.] 

You  are  hereby  notified  that  by  virtue  of  the  authority  vested  in  the  sur- 
rogate's court  of  this  countj',  by  §  2547  of  the  Code  of  Civil  Procedure,  the 
surrogate,  by  an  order  filed  on  the  day  of  ,         ,'has  transferred 

the  above-entitled  proceeding  now  pending  in  this  court  to  the  supreme  court 
in  and  for  the  county  of  New  York. 

Yours,  etc., 

[Signature], 

Calendar  Clerk. 
V.    Order  Remitting  Proceedings  to  Surrogate's  Court. 
[Ante,  §  18.] 
[Title.] 

This  proceeding  having  been  transferred  to  me  [or,  to  this  court]  from 
the  surrogate's  court  of  the  county  of  ,  by  order  of  the  supreme 

court  dated  the  day  of  ,  ,  for  the  reason  that   [state  reason 

briefly],  and  it  appearing  to  me  that  the  reason  for  the  exercise  of  the 
powers  and  jurisdiction  of  said  surrogate's  court  has  ceased  to  operate,  now, 
pursuant  to  §  2491  of  the  Code  of  Civil  Procedure,  it  is  ordered  that  this 
proceeding  be  and  the  same  is  hereby  transmitted  back  to  the  surrogate's 
court  of  the  county  of  ,  for  final  disposition  by  him. 

[Signature.] 

1  In  New  York  county,  the  tiling  of  the  certificate  is  not  necessary. 
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No.  3. 

[Ante,  §  72.] 

Petition  for  Citation;  General  Form. 

[Title.] 

To  the  Surrogate's  Court  of  the  county  of  New  York: 

The  petition  of  E.  G.,  residing  at  street,  respectfully  shows: 

That  your  petitioner  is  [stating  in  what  relation  the  petitioner  stood  to  tht 
decedent,  as  thus:]  a  legatee  named  in  the  last  will  and  testament  of  A.  M., 
deceased,  and  as  such  is  interested  in  the  above-entitled  proceeding. 

That  letters  testamentary  [or,  of  administration^  on  the  estate  of  said 
deceased  were  granted  by  the  surrogate  of  the  county  of  New  York  to  P.  G. 
on  the  day  of  ,         . 

That  more  than  has  elapsed  since  his  appointment,  and  the  said 

P.  G.  has  not  [for  instance,  filed  any  account  of  his  proceedings  as  such 
executor]. 

Your  petitioner  therefore  prays  that  a  citation  may  be  issued  requiring  the 
said  P.  G.  to  appear  in  this  court,  and  show  cause  why  [stating  relief  sought, 
as  thus:]  he  should  not  file  and  judicially  settle  his  account  as  executor  of 
A.  M.,  deceased. 

[Signature], 

Petitioner. 
[Verification.'] 

No.  4- 

[Ante,  §  73.] 
Order  for  Citation. 

At  a  Surrogate's  Court  [etc.]. 
[Title.] 

On  reading  and  filing  the  petition  of  E.  6.  [stating  nature  of  the  petition, 
as  thus:]  praying  for  a  judicial  settlement  of  the  account  of  P.  G.,  as 
executor,  etc.,  of  said  deceased,  it  is  ordered,  that  a  citation  issue  to  P.  G.  as 
executor  of  the  will  [or,  administrator  of  the  goods,  chattels  and  credits] 
of  A.  M.,  deceased,  returnable  on  the  day  of  ,         ,  at        o'clock 

in  the  forenoon,  requiring  him  to  then  and  there  show  cause  why  he  should 
not  render  and  judicially  settle  an  account  of  his  proceedings  as  such  executor 
[or,  administrator];  [or,  if  the  proceeding  be  for  probate,  say:],  to  the 
widow,  heirs  and  next  of  kin  of  said  deceased,  mentioned  in  said  petition, 
returnable   the  day   of  ,         ,    at        o'clock   in    the    forenoon,    and 

also  that  said  citation  contain  a  notice  to  said  parties  who  are  infants,  to 
then  and  there  show  cause  why  a  special  guardian  should  not  be  appointed 
by  the  surrogate  to  appear  for  them  and  protect  their  interests  in  the  above 
entitled  proceeding.  ^  Surrogate. 

No.  .■!. 

[Ante,   §   74.] 

Citation. 

I.     General  Form. 

The  People  of  the  State  of  New  York, 

To  John  Doe  and  James  Jackson   [or,  on  accounting,  to  all  persons  inter- 
ested in  the  estate  of  A.  B.,  late  of  ,  deceased,  as  creditors, 
legatees,  next  of  kin,  or  otherwise],  send  greeting: 
You  and  each  of  you  are  hereby  cited  and  required  personally  to  be  and 
appear  at  the  surrogate's  court  of  the  county  of  New  York,  held  at  the  Hall 
of  Records  in  the  city  of  New  York,  on  the            day  of  ,  [not  more 
than  four  months  after  date],  at  half -past  ten  o'clock  in  the  forenoon  of  that 
day,   then   and  there   [here  state   briefly   the  object  for  which  the  person  is 
cited,  e.  g.,  to  show  cause  why  the  letters  of  administration  granted  to  you 
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on    the  day   of  ,         ,   as   administrators   of   the   estate   of   A.   B., 

deceased,  should  not  be  revoljed  —  or,  to  attend  the  judicial  settlement  of  the 
account  of  ,  as  executor  of  the  last  will,  etc.,  of  A.  B.,  deceased]. 

[Where  infants  are  cited  add:     and  such  of  you  as  are  under  the  age  of 

twenty-one  years,  are  required  to  appear  by  your  guardian,  if  you  have  one, 

or  if  you  have  none  to  appear  and  apply  for  one  to  be  appointed  or  in  the 

event  of  your  neglect  or  failure  to  do  so  a  guardian  will  be  appointed  by  the 

surrogate  to  represent  and  act  for  you  in  the  proceeding.] 

In  Testimony  Whereof  we  have  caused  the  seal  of  our  said  surrogate's 

court  to  be  hereunto  affixed.    Witness,  Hon.  ,  surrogate  of 

said  county,   at  the  city  of  New  York,   the  day  of  ,   in 

[Seal.']    the  year  of  our  Lord,  one  thousand  nine  hundred  and 

,   Surrogate. 
[or,  Clerk  to  the  Surrogate's  Court]. 

II.  Citation  to  Attend  Prohate.^ 

The  People  of  the  State  of  New  Yokk, 

To  A.  B.,  C.  D.,  and  E.  F.,  the  widow,  heirs,  and  next  of  kin  of  G.  H., 
deceased,  send  greeting: 

Whereas,  H.  W.,  of  the  city  of  New  York,  has  lately  applied  to  our  surro- 
gate's court  of  the  county  of  New  York,  to  have  a  certain  instrument,  in 
writing,  relating  to  both  real  and  personal  estate,  duly  proved  as  the  last 
will  and  testament  of  G.  H.,  late  of  the  city  of  New  York,  deceased. 

Therefore,  you,  and  each  of  you,  are  hereby  cited  to  appear  before  our  said 
surrogate,  at  the  Hall  of  Records,  in  the  city  of  New  York,  on  the 
day  of  ,        ,  at  half-past  ten  o'clock  in  the  forenoon  of  that  day,  then 

and  there  to  attend  the  probate  of  the  said  last  will  and  testament. 

[Where  infants  are  to  be  cited,  add  clause  as  in  Form  5,  supra.} 

In  Testimony  Whekeof  [etc.,  as  above]. 

No.  6. 

[Ante,  §  77.] 

Additional  Service  of  Citation  on  Infant  or  Incompetent. 

I.  Affidavit. 
[Title  and  Venue.} 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  [here  state  his  relation  to  the  infant,  or  to  the  cause,  and  ivhat, 
if  anything,  has  been  done  as  to  service  upon  him]. 

II.  That  the  above-named  party,  Y.  Z.,  is  an  infant  of  the  age  of  [upwards 
of]  fourteen  years,  residing  with  his  mother,  in  the  of  [or,  is  an  habit- 
ual drunkard,  mentally  incapable  adequately  to  protect  his  rights,  although  not 
judicially  declared  to  be  incompetent  to  manage  his  affairs  —  or,  is  an  infant 
under  the  age  of  fourteen  years  —  or,  is  judicially  declared  to  be  incompetent  to 
manage  his  affairs,  by  reason  of  idiocy  —  and  tiiat  aiiiant  believes  that  the  in- 
terest of  ,  the  person  to  whom  a  copy  of  the  citation  in  the  above- 
entitled  special  proceeding  was  delivered,  in  behalf  of  said  Y.  Z.,  is  adverse  to 
that  of  the  said  Y.  Z. —  or  state  other  unfitness,  giving  reasons]. 

III.  That  no  previous  application  for  an  order  directing  service  of  said  cita- 
tion on  some  third  person  in  behalf  of  said  infant  [or,  incompetent]  has  been 
made  herein,  to  the  best  of  affiant's  knowledge,  information,  and  belief. 

[Jurat.]  [8ignat^^re.] 

II.  Order  on  Foregoing. 
[Title.] 

An  application  having  been  made  by  A.  B.,  of  ,  to  the  surrogate 

of  county  [here  state  object,  e.  g.,  to  have  a  certain  paper  writing  proved 

as  the  will  of  M.  N.,  late  of  —  or,  the  account  of  his  proceedings  as  ex- 

1  See  §  157,  ante,  as  to  persons  to  be  cited. 
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eeutor  of  the  will  of  M.  N.,  late  of  ,  deceased,  judicially  settled],  and  it 

appearing  by  the  petition  [or,  affidavit]  of  said  A.  B.,  upon  which  said  applica- 
tion is  based,*  that  Y.  Z.,  one  of  the  persons  to  be  cited,  is  an  infant  of  the  age 
of  fourteen  years  [or,  and  the  said  surrogate  having,  in  his  opinion,  reasonable 
grounds  to  believe  that  Y.  Z.,  one  of  the  persons  to  be  cited,  is  an  habitual 
drunkard  —  or,  mentally  incapable  adequately  to  protect  his  rights  although 
not  judicially  declared  to  be  such]  .- 

Now,  on  motion  of  L.  M.,  attorney  for  said  A.  B.  [omit  this,  if  on  surrogate's 
motion}, 

It  is  ordered,!  that  a  copy  of  the  citation  issued  on  said  application,  be 
also  delivered  personally,  in  behalf  of  said  Y.  Z.,  to,  and  left  with,  N.  0.,  resid- 
ing in  the  city  and  county  of  New  York  [at  least  eight  days  before  the  return 
day  of  said  citation],  and  that  the  service  of  said  citation  shall  not  be  deemed 
■complete  until  such  delivery. 

[Where  the  infant  is  under  fourteen,  or  the  incompetent  person  has  a  com- 
mittee, continue  from  the  asterisk  aiove.  That  Y.  Z.,  one  of  the  persons  to  be 
cited,  is  an  infant  under  the  age  of  fourteen  years, —  or,  has  been  judicially 
declared  to  be  incompetent  to  manage  his  affairs  by  reason  of  lunacy  —  or, 
idiocy  —  or,  habitual  drunkenness, —  and  it  appearing,  by  the  affidavit  of 
A.  B.,  that  a  copy  of  the  citation,  issued  on  said  application,  has  been  duly 
served  on  S.  Z.,  the  [mother]  of  said  infant,  with  whom  he  resides  [or, 
the  committee  of  said  lunatic  —  or,  idiot  —  or,  habitual  drunkard],  and  the 
said  surrogate,  having  reasonable  ground  to  believe  that  the  interest  of  said 
S.  Z.  is  adverse  to  that  of  said  Y.  Z.  [or,  to  believe  that  said  S.  Z.  is  not  a  fit 
person  to  protect  the  rights  of  said  Y.  Z., —  for  the  reason  that  —  indicating  it 
briefly] . 

It  is  ordered, —  [continue  as  above  from  t  to  the  end;  then  there  may  he 
■added:']  — And  It  is  further  ordered,  that  the  said  N.  0.  be  and  he  hereby 
is  appointed  special  guardian,  to  conduct  the  proceeding  in  behalf  of  said 
Y.  Z.,  to  the  exclusion  of  the  said  committee,  S.  Z.,  and  with  the  same  powers, 
and  subject  to  the  same  liabilities,  as  a  committee  of  the  property. 

No.  7- 

[Ante,  §  81.] 

Order  for  Service  of  Citation  out  of  State,  or  by  Publication. 

ITitle.l 

A  duly  verified  petitionl  having  been  presented  to  and  filed  in  the  surrogate's 
•court  in  the  county  of  New  York,  by  A.  B.,  the  person  designated  as  sole  ex- 
ecutor, in  the  will  of  M.  N.,  late  of  the  city  of  New  York,  deceased,  praying 
for  the  probate  of  said  will,  and  for  the  issuing  of  a  citation  to  attend  such  pro- 
bate, and  for  such  further  or  other  order  in  relation  to  the  proof  of  said  will 
or  the  service  of  said  citation,  as  should  be  just  and  proper,  and  a  citation  hav- 
ing been  issued  thereon  directed  to  the  [husband],  legatees,  heirs  and  next  of 
Icin  of  the  said  decedent,*  [here  state  ground  of  order  for  publication,  for  in- 
stance, thus  in  case  of  absentee:']  and  it  being  proved  by  said  petition,  to  the 
satisfaction  of  the  surrogate,  that  Y.  Z.,  the  father  of  said  M.  N.,  deceased,  is 
an  adult,  and  a  resident  of  this  State,  but  is  temporarily  absent  in  Europe 
[where  his  post-office  address  is  care  of  0.  P.  &  Co.,  Paris,  France] ;  and  that 
personal  service  of  the  citation  herein  cannot  with  due  diligence  be  made  upon 
him  within  this  State. 

[Where  the  residence  of  a  party  cannot  be  ascertained']  And  it  appearing  by 
said  petition  [or,  affidavit],  that  the  residence  of  W.  Z.  [formerly  W.  K.],  wife 
of  A.  Z.,  who  is  one  of  the  heirs  and  next  of  kin  of  said  decedent  M.  N.,  and 
one  of  the  parties  to  whom  the  said  citation  is  directed,  cannot,  after  diligent 
inquiry,  be  ascertained  by  the  petitioner: 2 

1  Separate  petition  tor  an  order  of  publication  is  usually  not  necessary;  but  if  the  facts 
required  by  Code,  §§  2522  or  2533,  do  not  appear  in  the  petition  tor  probate,  they  should  be  set 
forth  in  a  further  afBdavit. 

2  It  seems  to  be  immaterial  whether  the  party  sought  to  be  served  without  the  State,  upon 
this  ground,  is  a  resident  of  this  State  or  not.    See  Co.  Civ.  Proc,  %  2523,  subd.  1. 
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[Where  there  are  unknown  heirs  or  next  of  hin]  And  it  being  proved,  to  the 
satisfaction  of  the  surrogate,  that  there  are  other  heirs  and  next  of  kin  of  said 
deceased,  whose  names  and  places  of  residence  are  unknown,  and  cannot  with 
due  diligence  be  ascertained: 

Now,  on  motion  of  N.  R.,  attorney  for  said  petitioner  A.  B.,  it  is  hereby 

ORDERED, 

That  service  of  the  above-mentioned  citation,  upon  the  said  [naming  parties'^, 
be  made  by  publication  thereof  in  two  newspapers,  to  wit:  in  thel  both 

published  in  the  city  of  New  York,  once  a  week  for  six  successive  weeks ;  or,  at 
the  option  of  the  petitioner,  by  delivering  a  copy  of  the  citation  to  the  person 
so  cited,  in  person,  without  the  State  [and  —  where  the  person  to  ie  called  is  an 
infant  under  fourteen  years  —  a  copy  thereof  to  the  person  with  whom  the  said 
{the  infant)  is  sojourning,2  and  in  the  ease  of  a  corporation- — a  copy  thereof 
to  naming  some  officer  specified  in  §§  431,  432  of  the  Code]. 

And  it  is  further  ordered  and  directed,  that  on  or  before  the  day  of  the  first 
publication,  the  petitioner  deposit  in  the  post-office,  at  the  city  of  New  York, 
a  copy  of  the  citation  and  of  this  order,  contained  in  a,  securely-closed  post- 
paid wrapper,  directed  to  the  said  Y.  Z.  at  [or,  if  several  are  to  be 
served,  to  the  following  persons,  respectively,  at  the  places  designated  below:  — 
giving  addresses  in  full]. 

[Where  residence  is  unknown"]  And  it  is  further  ordered  that  service  of  the 
citation  in  the  above-entitled  matter  upon  [miming  parties},  whose  places  of 
residence  are  unknown,  and  cannot  with  due  diligence  be  ascertained,  be  made 
by  publication  thereof  in  two  newspapers,  to  wit:  [naming  them,  as  above] ^ 
once  a  week  for  six  successive  weeks,  which  is  the  time  the  surrogate  deems 
reasonable,  or,  at  the  option  of  the  petitioner,  by  service  of  the  citation  and  a 
copy  of  this  order  upon  the  persons  so  cited  without  the  State. 

[Where  mailing  is  impracticable,  add]  And  the  said  surrogate,  being  satisfied 
by  said  petition  [or,  affidavit],  that  the  above-mentioned  petitioner  A.  B.  can- 
not, with  reasonable  diligence,  ascertain  a  place  or  places  where  the  said  W.  Z. 
would  probably  receive  matter  transmitted  through  the  post-office,  hereby  dis- 
penses with  the  deposit  of  any  papers  therein. 

[Where  gratuitous  additional  publication,  in  case  estate  is  not  over  $2,000,  is 
desired,  add"]  And  it  affirmatively  appearing  from  said  petition,  that  the  prop- 
erty of  the  decedent  M.  N.  does  not  exceed  two  thousand  dollars  in  value,  it  is 
hereby  further 

Ordered,  that  the  publication  of  said  citation,  hereby  required  to  be  made 
in  the  ,  be  made  gratuitously,  and  the  publishers  of  said  are  hereby 

ordered  and  directed  to  make  such  publication  without  charge. 


,  Surrogate. 


No.  8. 
Same;  Shorter  Form. 


[Title.'] 

A  citation  having  been  duly  issued  in  the  above-entitled  matter,  and  it  ap- 
pearing to  my  satisfaction  by  the  verified  petition  of  E.  G.,  that  [naming  par- 
ties to  be  cited]  are  heirs-at-law  and  next  of  kin  of  said  A.  B.,  deceased,  and  , 
to  be  cited  upon  the  probate  of  said  last  will  and  testament  of  said  deceased, 
and  are  nonresidents  of  this  State,  residing  as  follows,  to  wit: 

I  do  hereby  order  and  direct  that  the  service  of  citation  herein  upon  said 
[naming  parties]  be  made  by  publication  thereof  in  two  newspapers,  to  wit: 
,  being  two  newspapers  printed   and  published  in  the   comity  of 
,  once  in  each  of  six  successive  weeks,  which  is  the  time  I  deem  reason- 
able; or,  at  the  option  of  the  said  petitioner,  by  delivering  a  copy  of  the  said 
citation,  without  the  State,  to  the  said  [naming  them]  in  person.     And  I  do 

1  The  newspapers  in  which  (he  above  service  Is  to  be  published  are  in  the  discretion  ot  the 
surrogate,  but  should  be  those  only  as  are  published  in  the  county  where  the  persons  sought 
to  be  served  reside,  unless  there  ip  only  one  paper  in  the  county,  when  publication  may  bo 
mnde  in  such  paper  in  another  county  as  the  surrogate  designates. 

2The  surrogate  may  designate  a  person  to  be  served  in  behalf  ot  Infants  and  incompetents 
in  certain  cases.    See  Co.  Civ,  Proc,  §  2527,  and  form  6,  ante. 
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further  order  and  direct,  that  on  or  before  the  day  of  the  first  publication, 
the  petitioner  herein  deposit  in  the  post-office,  in  the  city  of  ,   [four] 

sets  of  copies  of  the  said  citation  and  of  this  order,  each  set  contained  in  a 
securely-closed,  post-paid  wrapper,  and  directed  as  follows:  [giving  addresses 
in  fulV]. 

[Date.]  ,  Surrogate. 

No.  9. 

[Ante,  §  85.] 

Proof  of  Service  of  Citation.^ 

[Title  and  Venue.'] 

P.  B.,  being  duly  sworn,  says  that  he  is  years  of  age,  and  that  on 

the  day  of  ,  18     ,  at  No.  14  Wall  street,  in  the  city  of  New  York, 

he  served  the  annexed  citation  on  W.  B.,  one  of  the  persons  named  in  said  cita- 
tion, by  delivering  to  and  leaving  with  him,  personally,  a  true  copy  thereof 
[or,  where  the  party  served  is  a  lunatic,  by  delivering  to  the  said  W.  B.,  a 
lunatic,  personally,  a  copy  of  the  annexed  citation,  and  by  also  delivering  a 
copy  thereof  to  and  leaving  the  same  with  E.  F.,  personally,  who  has  been  duly 
appointed  the  committee  of  the  person  and  estate  of  said  W.  B.,  heretofore 
judicially  declared  to  be  of  unsound  mind  —  or  where  the  party  served  is  an 
infant,  by  delivering  a  copy  of  the  same  to  the  said  infant  personally,  and  by 
also  delivering  a  copy  thereof  to  E.  F.,  the  father  of  the  said  infant,  person- 
ally, and  leaving  the  same  with  them]. 

[Where  admission  of  service  is  indorsed  on  the  citation,  attach  an  affidavit, 
as  follows:]  J.  M.,  of  the  town  of  Goshen,  in  the  county  of  Orange,  being  duly 
sworn,  says,  that  he  is  well  acquainted  with  C.  S.,  of  the  said  town  of  Goshen, 
and  with  his  manner  and  style  of  handwriting,  having  frequently  seen  him 
write;  that  he  was  present  and  saw  the  said  C.  S.  sign  the  said  waiver;  and 
the  signature  purporting  to  be  the  signature  of  the  said  C.  S.,  subscribed  to 
the  admission  of  service  of  the  annexed  citation,  is  the  true  and  genuine  signa- 
ture of  the  said  C.  S. 

[Where  citation  was  published.]  2 

That  on  the  day  of  ,  18     J  the  first  day  of  the  publication  of  the 

citation  herein,  he  deposited  in  the  [general]  post-office  in  the  city  [or,  town] 
of  [New  York,]  a  copy  of  the  citation  issued  herein,  and  of  the  order  directing 
the  publication  thereof,  entered  the  day  of  ,  copies  of  which 

are  hereto  annexed,  contained  in  a  securely-closed  and  duly  post-paid  wrapper, 
directed  to  each  of  the  persons  hereinafter  named,  at  the  places  and  addresses 
below  stated,  to  wit:  [setting  forth  names  of  persons  contained  in  the  order  of 
publication.1  3 

[Jurat.]  [Signature.'] 

No.   lo. 

[Ante,  p.  85.] 
Appearance  by  Attorney  or  General  Guardian. 

[Title.] 

Take  notice  that  I  am  retained  by  and  appear  for  A.  B.,  one  of  the  next  of 
kin  and  heirs-at-law  of  the  said  C.  D.,  deceased  [or,  for  E.  F.,  general  guardian 
of  A.  B.,  an  infant  named  in  the  citation  herein],  and  demand  that  all  notices 
and  papers  herein  be  served  on  me  at  my  address  given  below. 

[Date.]  [Signature  and  Address.] 

To  [name  of].  Surrogate,  and  E.  F.,  Attorney  for  C.  D..  proponent  of  the  will. 

1  In  New  York  county,  the  oriKinal  citation  must  be  returned  to  the  clerk  of  the  court 
before  one  o'clock,  p.  m.,  on  the  day  preceding  the  return  day,  with  sworn  proof  of  service, 
or  admission  of  service,  duly  acknowledged. 

2  Where  service  by  publication  has  been  ordf^red,  personal  service  of  nonresident  within 
this  State  is  void.    (Matter  of  Porter,  1  Delehanty,  489.) 

s  To  the  affidavit  of  mailing,  should  be  annexed  the  proofs  of  publication. 
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II.  Waiver  of  Service  of  Citation. 
[Title.'] 

We,  the  undersigned,  widow,  heirs,  and  next  of  kin  and  legatees,  etc.,  of 
M.  N.,  deceased,  do  hereby  appear  in  person  and  waive  the  issue  and  service 
of  a  citation  in  the  matter  of  proving  the  last  will  and  testament  of  the  said 
M.  N.,  deceased,  and  we  do  hereby  consant  that  the  same  be  admitted  to  pro- 
bate forthwith. 

[Signatures.] 

[Authentication  as  of  a  deed.] 

III.  Admission  of  Service  of  Citation. 
[Title.] 

I,  E.  G.,  named  in  the  annexed  citation,  being  of  full  age,  do  hereby  admit 
due  and  timely  service  of  a  copy  of  the  said  citation  upon  me  in  person  on 
this  day  of  ,  at  ,  in  the  State  of  ;  and  I  do  hereby  ap- 

pear in  person  in  the  matter  of  proving  the  last  will  and  testament  of  said 
deceased,  and  consent  that  the  same  may  proceed  to  a  decree  without  notice 
to  me  of  any  further  proceedings  therein. 

[Authentication  as  of  a  deed.] 

No.   II. 

[Ante,  §  109.] 

Appointment  of  Special  Quardian.^ 

I.  Petition. 
[Title.] 

To  the  Surrogate  of  the  county  of  : 

The  petition  of  A.  B.  [etc.,]  shows: 

I.  That  your  petitioner  is  an  infant  over  fourteen  years  of  age,  and  resides 
with  his  [father]   in  the  city  of  ,  county  of  ,  and  State  of 
[state  age  and  residence  of  each  other  infant  joining  in  the  petition],  and  that 
your  petitioner  has  not    [or,   neither. of   your  petitioners   has]    any  general 
guardian  in  the  State  of  New  York  [or,  if  there  is  a  guardian,  state  the  facts]. 

II.  That  your  petitioner  is  a  legatee  named  in  the  will  of  M.  N.,  deceased 
[or,  is  one  of  the  next  of  kin  to  M.  N.,  deceased]. 

That  the  will  of  said  M.  N.  has  been  duly  admitted  to  probate  by  a  decree  of 
the  surrogate's  court  of  New  York  county,  but  a  petition  has  been  presented  to 
obtain  a  revocation  of  the  said  probate  of  said  will,  and  a  copy  of  the  citation 
issued  thereon  has  been  duly  served  upon  your  petitioner. 

III.  That,  to  protect  and  preserve  the  rights  and  interests  of  your  petitioners 
under  the  said  will,  it  is  necessary  that  some  proper  person  should  be  duly 
appointed  the  special  guardian  of  your  petitioners  in  the  said  proceedings. 

Wheebfore,  your  petitioners  pray  that  N.  R.,  counselor-at-law,  of  the  [city 
of  New  York],  may  be  appointed  such  special  guardian,  to  protect  the  rights 
and  interests  of  your  petitioners. 

[Date.]  [Signatures.] 

[Verification.] 

[Indorse  or  attach  consent  as  follows:] 

I,  N.   R.  of  ,  counselor-at-law,  hereby  consent  to  become  the  special 

guardian  of  A.  B.,  an  infant  [heir,  etc.]  of  M.  N.,  deceased,  for  the  sole  pur- 
pose of  appearing  for  him  and  protecting  liis  interests  in  the  matter  of  [the 
probate,  or,  revocation  of  probate  of]  the  will  of  M.  N.,  deceased  [and  I  hereby 
state  that  I  have  no  interest  in  the  proceedings  adverse  to  the  said  infant]. 

[Date.]  [Signature.] 

[Authentication  as  of  a  deed.] 


1  It  the  infant  is  under  the  aee  ot  fourteen  years  the  petition  should  be  made  by  his  parent 
or  a  person  with  whom  he  resides,  or  in  a  proper  case,  by  any  ot  the  parties  to  the  proceeding. 
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II.  Affidavit  of  Special  Ouardian. 
[Title.] 

N.  R.,  being  duly  sworn,  says  that  he  resides  at  ,  in  the  city  of  New 

York.  That  he  is  perfectly  able  and  competent  to  protect  the  rights  and  in- 
terests of  ,  infant,  in  this  proceeding;  that  he  has  no  interests  ad- 
verse to  that  of  said  infant,  and  is  not  connected  in  business  with  the  attorneys 
or  counsel  for  the  proponent.  That  he  is  of  sufficient  ability  to  answer  to  said 
infant  for  any  damage  which  may  be  sustained  by  reason  of  his  negligence  or 
misconduct  in  this  proceeding  and  is  worth  over  [five  hundred  dollars]  over 
and  above  all  his  debts  and  liabilities  and  besides  property  exempt  by  law 
from  levy  and  sale  under  an  execution.  That  his  property  consists  of 
[stating  it]. 

[Jurat.]  [Signature.] 

III.  Affidavit  of  Person  toith  whom  Infant  Besides.^ 
[Title.'i 

C.  F.  B.,  being  duly  sworn,  says  that  he  is  the  father  [or  state  what  relation 
the  affiant  occupies  with  respect  to  the  infant]  of  A.  B.,  infant;  that  said  in- 
fant resides  with  deponent  at  ,  in  the  city  of  New  York;  that  deponent 
has  knowledge  of  the  application  of  said  infant  for  the  appointment  of  N.  R. 
as  his  special  guardian  and  approves  of  the  same;  that  deponent  has  no  in- 
terests adverse  to  that  of  said  infant,  and  has  not  influenced  him  in  his  selec- 
tion of  said  special  guardian. 

[Jurat.]  [Signature.] 

IV.  Order  Appointing  Special  Guardian. 
[Title.'i 

It  appearing  to  my  satisfaction  by  the  verified  petition  nerein  [or,  the  affi- 
davit of  J.  K.],  that  A.  B.,  one  of  the  heirs  and  next  of  kin  of  the  said  de- 
ceased, is  an  infant  having  no  general  guardian  [or,  having  a  general  guard- 
ian, but  that  the  interests  of  said  guardian  are  adverse  to  those  of  said  in- 
fant] ;  now  on  reading  and  filing  the  consent  of  N.  R.,  counselor-at-law  of 
,  to  become  special  guardian  for  the  said  infant,  for  the  sole  purpose 
of  taking  care  of  his  interests  in  this  matter:  Ordered,  that  the  said  N.  R. 
be,  and  he  hereby  is,  appointed  the  special  guardian  for  the  said  A.  B.,  to 
appear  and  protect  his  interests  in  this  mattef. 

[Or,  where  the  appointment  is  made  on  the  surrogate's  motion,  omit  the 
recital,  and  say,  after  title:]  It  is  ordered,  that  N.  R.  be,  and  he  is  hereby, 
appointed  the  special  guardian  of  A.  B.,  an  infant,  for  the  sole  purpose  of 
appearing  for  and  taking  care  of  his  [or,  her  —  or,  their]  interest  in  the 
matter  of  proving  the  will  of  said  deceased.2 

[Signature  of], 

Surrogate. 

No.    12. 

[Ante,  §  52.] 
Subpoena  from  Surrogate's  Court. 

The  People  of  the  State  or  New  York, 

To  [names  of  witnesses],  greeting: 

We  command  tou,  that,  all  and  singular  business  and  excuses  being  laid 
aside,  you  and  each  of  you  appear  and  attend  before  the  surrogate  of  the 
county  of  [New  York],  at  a,  surrogate's  court  to  be  held  in  and  for  the  county 
of  [New  York],  at  the  county  courthouse  in  [the  city  of  New  York],  on  the 
day  of  ,  ,  at  o'clock  in  the  noon,  to  testify  and 

give  evidence  in  a  certain  special  proceeding  now  pending  in  said  court, 
entitled.  In  the  Matter  of  [insert  title]. 


1  This  afBdavit  is  made  necpssary  to  the  appointment  of  a  special  guardian  on  the  infant's 
application  in  the  countv  of  Nrw  Torli  by  the  rules  of  the  surrogate's  court  in  that  county. 

Eule  10,  and  see  ante,  §  'M.  °-    .  ,   .       ,,  ,  ,         x.       ^u  x    .,  x,. 

2  Where  *  he  guardian  is  appomted  on  the  surrogate  8  motion,  the  consent  of  the  guardian 
is  Indorsed  on  the  order. 
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[If  production  of  a  look  or  paper  is  desired,  add:  And  you  are  hereby 
required  to  bring  with  you,  and  then  and  there  produce  —  here  describe  hook 
or  paper.'] 

And  for  a  failure  to  attend  you  will  be  deemed  guilty  of  a  contempt  of 
court,  and  liable  to  pay  all  damages  sustained  thereby  by  the  party  aggrieved, 
and  forfeit  fifty  dollars  in  addition  thereto. 

Witness,  Hon.  ,  surrogate  of  our  said  county,  at  the    [city  of 

New  York],  the  day  of  ,  one  thousand  nine  hundred  and 

[Signature  of], 
Clerk  to  the  Surrogate's  Court. 

No.  13. 

[Ante,  §  125.] 

Obtaining  Examination  of  Infirm  Witness. 

I.  Affidavit. 
[Title  and  Venue.] 

A.  T.,  being  duly  sworn,  says,  that  he  is  the  attorney  for  the  proponent  [or 
otherwise']  herein  [or  describe  any  other  proceeding] ;  that  C.  D.  is  one  of 
the  subscribing  witnesses  [or,  is  a  material  and  necessary  witness  in  support 
—  or,  in  opposition  to  —  the  petition  herein  (stating  facts  showing  the  mate- 
riality of  the  witness ) '] ;  that  said  C.  D.  is  past  seventy  years  of  age,  and  is 
confined  to  his  house.  No.         ,  street,  in  the  city  of  ,  by 

age  and  infirmity  [or,  sickness],  and  is  unable  to  attend  before  the  surrogate, 
to  be  examined  in  this  matter. 

[Jurat.]  [Signature.] 

II.  Order  for  Examination. 
[Title.] 

It  appearing  to  the  satisfaction  of  the  surrogate,  and  the  surrogate  having 
good  reason  to  believe,  that  the  testimony  of  C.  D.,  of  No.  , 

street,  in  the  city  of  ,  is  material  and  necessary  to  prove  the  due 

execution  of  said  will,  and  that  said  C.  D.  is  aged  and  infirm,  and  that  the 
witness  cannot  attend  before  the  surrogate  within  a  reasonable  time: 

Now,  on  motion  of  A.  T.,  the  attorney  for  A.  B.,  the  proponent  of  said  will. 
It  is  ordered,  that  the  said  C.  D.  be  examined  before  *  me  [or,  N.  R.,  Esq., 
counselor-at-law,  who  is  hereby  appointed  referee  for  that  purpose]  at  the 
residence  of  said  C.  D.,  No.  ,  street,  in  the  city  of  New  York,  on 

the  day  of  ,         ,  or  on  an  adjourned  day  to  be  fixed  by  me. 

[Where  witness  resides  in  another  county,  continue  from  *  above,]  the 
Hon.  ,  surrogate  of  the  county  of  ,  on  the  day  of 

,  ,  or  on  an  adjourned  day  to  be  fixed  by  him;  and  that  a  certified 

copy  of  this  order  be  delivered  to   said  surrogate,  on  or   before  the 
day  of  , 

It  is  further  ordered,  that  a  copy  of  this  order,  duly  certified  under  the 
seal   of   this   court,   together   with   the   original    will    of   said  ,    bo 

delivered  to  ,  the  proponent  of  said  will,  to  be  by  him  transmitted 

to  the  surrogate  of  county,  for  use  upon  such  examination. 

[In  any  case  add:]  That  five  days'  written  notice  be  given  personally  to 
the  attorney  of  [adverse  and  other  interested  parties]  of  such  examination. 

That  all   proceedings   herein  stand  adjourned  till  the  day  of  , 

,  at        o'clock,        M. 

III.  Notice   of  Examination   of   Infirm   'Witness. 
[Title.] 

Please  take  notice,  that  the  surrogate  of  county    will   take,   in 

this  matter,  the  examination  of  C.  D.    [one  of  the  subscribing  witnesses  to 

the   will   of  M.  N.,  late  of  ,   deceased],   at  the   residence   of   said 

C.    D.,    No.  ,  street,    in    the    city    of  ,    county    of 

,  on  the  day  of  ,         ,  at  o'clock  in  the  noon. 

[Signature.] 
To  [names  of  those  to  whom  notice  is  required].  Attorney   [etc.]. 
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IV.  Record  of  Examination. 
[Title.] 

Examination  of  C.  D.,  a  witness  sworn  and  examined  in  the  above-entitled 
special    proceeding,    before    Hon.  ,    surrogate    of    the     county    of 

,  pursuant  to  an  order  of  the  surrogate  of  the  county  of  , 

made  on  the  day  of  , 

[Venue.] 

The  said  C.  D.,  being  duly  sworn  and  examined  by  ,  says   [state 

substance,  or  set  forth  question  and  answer}. 

[Signature.] 

V.  Certificate  of  Surrogate  to  Examination. 

I,  ,  surrogate  of  the  county   of  ,   hereby  certify,   that 

pursuant  to  the  annexed  order  by  Hon.  ,  surrogate  of  the  county 

of  ,  directing  that  C.  D.,  an  aged  and  infirm  witness,  be  examined 

before  me  on  the  day  of  ,  ,1  attended  on  said  day,  at  No. 

,  street,  in  the    [cityj    of  ,   the   residence  of   said 

C.  D.  [here  state  any  adjournment  or  other  proceeding],  and  there  took  the 
foregoing  examination  of  said  witness,  and  that  I  reduced  the  examination 
to  writing,  as  above,  and  the  same  was  subscribed  by  said  witness  in  my 
presence  [or  state  other  authentication]. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand,  and  have'  affixed 
the  seal  of  my  court,  the  day  of  ,  ,  in  attestation  thereof. 

[SEAL.]  ,  Surrogate. 

No.  14. 

[Ante,  §  124.] 

Interrogatories  under  Commission  to  Take  Testimony  of  Foreign  Wit~ 

ness,  on  Probate.^ 

[Title  of  Proceeding.] 

INTEEROGATOEIES  to  be  administered  respectively  to  W.  W.  and  0.  P.,  of 
Paris,  France,  who  are  witnesses  to  be  examined  under  the  annexed  commis- 
sion, in  support  of  the  will  in  the  above-entitled  proceeding: 

First  interrogatory. —  What  is  your  name,  age,  and  occupation,  and  where 
do  you  reside? 

Second  interrogatory. —  Were  you  acquainted  with  M.  N.,  late  of  the  city 
of  New  York,  deceased? 

State  for  how  long  a,  time  prior  to  her  decease  you  had  known  the  above- 
named  M.  N.,  now  deceased? 

Third  interrogatory. —  Look  at  the  instrument  in  writing,  bearing  date 
the  day  of  ,  purporting  to  be,  and  offered  for  probate  as,  the  last 

will  and  testament  of  the  said  M.  N.,  deceased,  and  say  whether  or  not  you 
were  present  as  a  witness  at  the  time  of  the  execution  of  the  same?  Did  you 
see  the  said  M.  N.  subscribe  her  name  to  the  said  instrument,  or  did  she 
make  such  subscription  in  your  presence,  or  did  she  acknowledge  or  declare 
to  you  that  the  signature  "  M.  N.,"  at  the  foot  of  said  instrument,  was  her 
signature? 

Fourth  interrogatory. —  Did  the  said  M.  N.,  at  any  time,  declare  the  said 
instrument  so  subscribed  by  her  to  be  her  last  will  and  testament?  if  so, 
state  when  she  so  declared  it  to  be  her  last  will  and  testament,  and,  to  the 
best  of  your  recollection,  what  words  were  used  by  her  in  making  such 
declaration;  also  state  at  what  place  said  instrument  was  executed? 

Fifth  interrogatory. —  State  if  you  were  requested  by  said  M.  N.,  at  the 
time  of  the  above-mentioned  subscription  or  declaration,  to  sign  said  instru- 
ment as  subscribing  witness,  and  if  you  did  thereupon  sign  as  such  witness, 
and  if  either  of  the  signatures  of  the  witnesses  to  said  instrument  is  your 
signature;  and,  if  so,  specify  which  one? 

1  The  commission  is  in  the  form  and  tested  as  commissions  in  an  action.  The  affidavit  may 
be  adapted  from  Form  13,  ante,  mutatis  mutandis. 
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Sixth  interrogatory. —  Who  was  present  when  the  said  instrument  was 
declared  by  M.  N.  to  be  her  last  will  and  testament,  and  to  whom  was  such 
last  declaration  made,  in  whose  presence  was  it  signed  by  her,  and  in  whose 
presence  were  you  requested  to  sign,  and  in  whose  presence  did  you  sign,  as 
witness  ? 

Seventh  interrogatory. —  Did  you  see  the  other  subscribing  witness  to  the 
said  instrument  sign  his  name;  and,  if  so,  state  his  name,  and  if  he  signed 
the  same  in  the  presence  of  said  M.  N.  and  yourself;  and  if  he  signed  the 
same,  as  witness,  at  the  request  of  the  said  M.  N.,  and  if  she  declared  to  him 
that  said  instrument  was  her  last  will  and  testament? 

Eighth  interrogatory. —  Was  the  said  M.  N.  over  [twenty-one]  years  of  age 
at  the  time  of  executing  such  instrument;  was  the  said  M.  N.  of  sound 
mind,  memory,  and  understanding  at  the  time  of  executing  such  instrument; 
was  she,  at  such  time,  under  any  restraint  whatsoever;  and  was  she,  in  any 
respect,  incompetent  to  [devise]  real  estate? 

Ninth  interrogatory. —  Do  you  know  of  any  other  matter  or  thing  relative 
to  the  execution  of  the  said  instrument  by  the  said  M.  N.,  or  to  the  condition 
of  the  mind  of  the  said  M.  N.,  at  the  time  of  such  execution?  answer  fully 
and  particularly. 

[Signature  and  address  of  attorney.] 

Waiver  of  Gross-Interrogatories. 

1,  S.  G.,  the  special  guardian  of  the  infant  H.  I.,  interested  in  the  probate 
of  the  last  will  and  testament  of  M.  N.,  deceased,  do  hereby  approve  of  the 
foregoing  interrogatories,  and  waive  my  right  to  send  out  cross-interrogatories. 

[Signature  of  Special  Guardian.'] 
The  foregoing  interrogatories  are  allowed. 
[Bate.}  [Signature  of}, 

Surrogate. 

No.   15. 

[Ante,  §  117.] 

Order  of  Reference  of  Questions  of  Fact,  etc.i 

At  a  Surrogate's  Court,  etc. 
[Title.] 

The  petition  of  A.  B.,  a  surety  in  the  official  bond  of  C.  D.,  general  guardian 
of  E.  P.,  an  infant,  praying  for  the  removal  of  said  guardian,  on  the  ground 
that  he  is  incompetent  to  fulfill  his  trust,  having  been  presented  to  the  court, 
and  a  citation  issued  to  said  guardian  having  been  duly  returned,  and  said 
guardian  having  iiled  an  answer  denying  the  material  allegations  of  such 
petition, 

It  is  ordered,  1.  That  the  said  matter  be  referred  to  ,  who  is 

hereby  appointed  referee,  to  take  and  report  to  the  surrogate  the  evidence 
upon  the  facts  as  to  the  alleged  incompetency. 

2.  That  the  hearing  be  had  before  said  referee,  at  such  time  and  place,  in 
the  city  of  ,  as  he  shall  appoint;  and  that  he  report  thereon  with 
all  convenient  speed. 

.3.  That,  on  the  coming  in  of  said  report,  notice  is  to  be  given  to  the  parties 
that  have  appeared,  of  motion  to  be  made  before  the  surrogate  on  the  ques- 
tion of  confirming  such  report,  or  for  such  other  or  further  order  as  may  be 
proper. 

[Or,  instead  of  sulds.  2  and  3,  insert:    2.  That  the  first  hearing  of  this 

matter,  before  said  referee,  take  place  at  his  office,  in  the  city  of 

•on  the  day  of  next,  at  o'clock  in  the  noon,  and  the  said 

referee  bring  in  his  report  herein  before  the  surrogate,  on  the  day  of 

next,  at  o'clock  in  the  noon;   which  last-mentioned  day   is 

1  For  F  rms  relating  to  Exceptions,  Surrogates'  Decisions  Request;  to  Find  etc  see  Abb. 
New  Forms. 
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hereby  appointed  for  the  hearing  of  the  parties  hereto  at  the  surrogate's  office 
in  said  city,  on  the  confirmation  of  the  report  of  said  referee,  without  further 
notice.] 

[Signature  of]. 

Surrogate. 
[Same,  on  consent.J 
[Title.] 

Upon  the  consent  of  the  attorneys  for  the  respective  parties  to  this  pro- 
ceeding, 

It  is  obdered,  that  the  evidence  herein,  on  both  sides  of  the  case,  be  taken 
before  ,  as  referee,  hereby  appointed  for  that  purpose,  but  upon  the 

condition  that  all  questions  of  law  relating  to  the  admission  or  exclusion 
of  testimony  shall  be  reserved  for  decision  by  the  surrogate  as  they  shall 
arise;  that  either  party  shall  have  the  right  to  require  the  examination  or 
cross-examination  of  any  witness  to  be  had  in  the  presence  of  the  surrogate; 
and  that  either  party  shall  be  at  liberty,  at  any  time,  to  apply  to  the  surro- 
gate, on  notice,  for  a  modification  or  rescission  of  this  order. 

[Signature  of], 

Surrogate. 

No.   i6. 

[Ante,  §  152.] 

Petition  for  Proof  of  Will. 

[Title.] 

To  the  Surrogate's  Court  of  the  county  of  New  York. 
The  Petition  of  T.  G.  S.  respectfully  shows : 

I.  That  A.  E.,  late  of  the  city  of  New  York,  departed  this  life  on  the 

day  of  ,  ,  leaving  a  last  will  and  testament,  dated  the  day  of 

,  [and   a   codicil   thereto,   dated   the  day   of  ,  ], 

which  is  signed  at  the  end  thereof  by  the  said  testator,  and  by  [naming  mt- 
nessj  as  subscribing  witnesses. 

II.  That  the  said  decedent  was,  at  or  immediately  previous  to  his  death,  a 
resident  of  the  city  and  county  of  New  York,  and  departed  this  life  in  said 
county.  [Or,  where  the  decedent  was  a  nonresident  of  the  State,  That  the 
decedent  was  >  not  a  resident  of  this  State,  but  died  in  the  city  of  Boston, 
leaving  persoijal  property  within  the  State  —  or,  which  has  since  his  death 
come  into  the  State,  and  remains  unadministered.]  [Where  decedent,  a  non- 
resident, died  without  the  State,  That  the  decedent  was  not  a  resident  of 
this  State,  and  died  without  the  State,  but  left  personal  property  in  the 
county  of  New  York  —  or,  left  personal  property  which  has,  since  his  death, 
come  into  the  county  of  New  York,  and  remains  unadministered.]  [Where 
nonresident  had  real  property  in  the  county.  That  the  decedent  was  not,  at 
the  time  of  his  death,  a  resident  of  this  State,  but  died  seized  of  real  property 
to  which  the  said  will  relates  —  or,  which  is  subject  to  disposition,  pursuant 
to  the  statute,  for  the  payment  of  the  debts,  etc.,  of  the  decedent  —  situated 
in  the  county  of  New  York;  and  that  no  petition  for  the  probate  of  said 
will,  or  for  a  grant  of  letters  of  administration  of  the  personal  property  of 
the  decedent,  has  been  filed  in  any  surrogate's  court  of  this  State,  to  the 
best  of  your  petitioner's  knowledge,  information,  and  belief.] 

III.  That  said  will  relates  to  both  real  and  personal  property  [or,  to  real 
property  only  —  or,  to  personal  property  only] ;  and  that  the  value  of  the 
personal  property  does  not  exceed  dollars  [or,  where  gratuitous  addi- 
tional publication  of  citation  is  desired,  two  thousand  dollars].* 

IV.  [If  the  will  relates  exclusively  to  real  estate,  here  set  forth  the  names 
and  places  of  residence  of  the  heirs  of  the  testator ;  or  if,  upon  diligent  in- 
quiry, they  cannot  lie  ascertained,  state  that  fact.  If  the  will  relates 
exclusively  to  personal  estate,  state  the  same  facts  in  regard  to  the  widoio 
and  next  of  hin  of  the  testator.  If  the  will  relates  to  hoth  real  and  personal 
estate,  state  the  same  facts  in  regard  to  the  heirs,  widow,  and  next  of  hin 
of  the  testator  as  for  example:]     That,  as  your  petitioner  is  informed  and 
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■believes,   tlie   following  persons   are   the    [widow — or,   husband  —  and]    only 
heirs-at-law  and  next  of  kin  of  the  said  decedent,  to  wit: 

L.  C.  E.,  widow,  residing  at 

L.  R.,  a  son,  residing  at 

E.  R.,  a  daughter,  residing  at 

[Where  there  is  no  widow  or  husband,  or  child:']  S.  R.,  the  mother  of  said 

testator,  residing  at  the  city  of  New  York,  J.  E.,  a  brother,  and  M.  R.,  a 

sister    of   said   testator,    residing   at  ,    and   E.    L.   E.,    residing   at 

,  a  daughter  of  B.  R.,  a  brother  of  the  testator,  who  died  before 

him. 

[Where  name  of  a  person  interested  is  unknown:}  That  your  petitioner  is 
informed  and  believes,  that  G.  H.,  a  sister  of  the  testator,  removed  from  this 
State,  in  or  about  the  year  1860,  to  the  State  of  Texas,  where  she  married 
and  afterwards  died,  before  the  testator,  leaving  one  or  more  children.  But, 
after  diligent  inquiry,  your  petitioner  is  unable  to  ascertain  their  names,  or 
the  name  of  their  father,  or  his  or  their  residence,  or  whether  they,  or  either 
of  them,  be  dead  or  living. 

[Or  where  residence  cannot  be  ascertained:]  That  K.  R.,  a  brother  of  said 
testator,  who  is  not  a  resident  of  this  State,  was  known  to  reside  in  the  city 
of  Chicago,  111.,  in  or  about  the  month  of  May,  1879.  Your  petitioner  is 
informed  and  believes,  that  a  letter  addressed  to  said  K.  R.  at  Chicago,  111., 
was  deposited  in  the  post-office  at  New  York  city,  and  was  shortly  there- 
after returned  through  the  post-office,  with  the  information  that  said  K.  E. 
could  not  be  found;  and  your  petitioner,  after  diligent  inquiry,  has  been 
unable   to  ascertain  his  present  residence. 

[Or  lohere  publication  is  sought:]  That  personal  service  of  a  citation  can- 
not with  due  diligence  be  made  upon  the  above-named  nonresidents  within 
the  State  of  New  York,  and  your  petitioner  prays  for  an  order  directing  the 
service  thereof  without  the  State,  or  by  publication,  pursuant  to  sections  2522 
and  2523   of  the  Code  of  Civil  Procedure. 

V.  [Where  the  facts  are  not  already  stated,  add:]  All  of  the  foregoing 
named  are  of  full  age  and  sound  mind  [except  as  follows:  That  said  F.  R. 
is  an  infant,  of  the  age  of  ,  residing  with  ,  his  mother,  at  the  address 
aforesaid,  and  has  no  general  guardian  —  or,  if  othcrunse,  name  guardian, 
mth  address,  and  state  how  appointed,  if  known;  —  and  that  J.  R.  is  a 
lunatic,  for  whom  ,  of  ,  is  the  committee  —  stating  how  appointed, 
if  known]. 

VI.  [It  is  usual  to  add:]  That  said  decedent  left  him  surviving  no  widow, 
nor  any  child  or  children,  adopted  child  or  children;  the  issue  of  any  deceased 
child  or  children,  or  the  issue  of  any  deceased  adopted  child  or  children;  or 
any  father  or  mother,  or  any  deceased  child's  husband  or  wife,  or  brother  or 
sister  of  the  half  or  the  whole  blood,  or  the  issue  of  any  deceased  brother  or 
sister,  or  any  deceased  brother's  wife  or  any  deceased  sister's  husband,  except 
as  above  stated. 

VII.  [It  is  well  to  add  in  all  cases:]  That  no  petition  for  the  probate  of 
said  will,  or  for  letters  of  administration  on  said  estate,  has  been  heretofore 
filed  in  any  surrogate's  court  of  this  State. 

VIII.  That  your  petitioner  is  the  sole  executor  [and  trustee]  named  in  said 

will  [or,  one  of  the  executors  named,  etc.— or,  a  legatee  named,  etc. or,  a 

creditor  of  the  said  testator  in  the  sum  of  $1,000,  upon  a  certain  promissory 
note  made  and  delivered  by  the  testator  to  the  petitioner,  on  the  day  of 

,        ,  for  value]. 

IX.  [Where  interpretation  of  will  executed  in  this  State  is  sought:]  That 
your  petitioner  is  advised  by  counsel,  and  verily  believes,  that  the  true  inter- 
pretation and  legal  effect  of  the  [fourth  clause  of]  said  will  are  doubtful  in 
that   [it  is  uncertain  upon  what  contingency  the  trust  thereby  created  was 
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intended  to  terminate  —  or,  it  is  questioned  whether  the  said  clause  does  not 
unlawfully  suspend  the  absolute  ownership  of  the  property  so  bequeathed  in 
trust,  etc.}.  That  the  following  persons,  besides  those  above  named  [the  next 
of  kin,  etc.'],  are  interested  in  the  determination  of  the  meaning,  validity,  and 
legal  effect  of  said  will,  to  wit:  [state  names  and  residences  of  legatees,  not 
already  mentioned  as  next  of  kin,  widow,  etc.;  or  state}.  That  the  above- 
named  [widow  —  or,  husband  —  and]  next  of  kin  are  the  only  persons  who  are 
interested  in  the  determination  of  the  meaning,  validity,  and  legal  effect  of 
said  [clause  of  said]  will. 

Wherefore,  your  petitioner  prays,  that  the  said  last  will  and  testament 
may  be  proved,  and  letters  testamentary  granted  thereon,  according  to  law,  to 
the  executor  [or,  executors]  who  may  qualify  thereunder,  and  that  the  above- 
named  widow  [or,  husband],  heirs  and  next  of  kin  [or  either]  of  said  deceased 
may  be  cited  to  attend  the  probate  thereof;  and  that,  upon  the  presentation 
of  this  petition,  the  surrogate  of  the  county  of  New  York  may  make  such 
further  or  other  order,  in  relation  to  the  proof  of  said  will  or  the  service  of 
said  citation,  as  may  be  just  and  proper  [and  that  the  validity,  construction, 
and  legal  effect  of  the  aforesaid  disposition  of  personal  property  may  be  de- 
termined and  adjudged]. 

[Date.]  [Signature.] 

[Venue.]  [Verification.] 

A.  B.,  being  duly  sworn,  says  that  he  is  the  petitioner  [or  other  party] 
above  named,  that  he  has  read  the  foregoing  petition  subscribed  by  him,  and 
that  the  same  is  true,  to  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  that,  as  to  those  matters, 
he  believes  it  to  be  true. 

[Jurat.]  [Signature.] 

No.  17. 

Same;  Shorter  Form. 

[Title.] 

To  the  Surrogate's  Court  of  the  county  of  Kings: 

The  petition  of  P.  G.,  of  the  city  of  Brooklyn,  respectfully  shows  to  this 
court  that  he  is  an  executor  named  in  the  last  will  and  testament  of  L.  R., 
late  of  the  city  of  Brooklyn,  in  the  county  of  Kings,  deceased. 

That  the  said  •  deceased  was,  at  the  time  of  his  death,  a  resident  of  the 
county  of  Kings,  and  departed  this  life  in  said  county  on  the  day  of 

t 

That  said  last  will  and  testament  relates  to  both  real  and  personal  estate, 
and  bears  date  the  day  of  ,  ,  and  was  signed  by  the  testator, 

and  A.  M.  and  L.  E.  as  subscribing  witnesses. 

That  said  deceased  left  him  surviving  a  [or,  no]  widow,  E.  E.,  who  resides 
at  the  town  of  W.,  county  of  S.,  and  as  his  only  heirs-at-law  and  next  of 
kin  the  following  named  persons,  to  wit:   [naming  them]. 

And  your  petitioner  prays  that  the  said  instrument  above  described  be 
proved  and  admitted  to  probate  as  a  valid  will  of  real  and  personal  estate, 
and  that  the  above-named  widow,  all  the  heirs-at-law  and  next  of  kin,  of  said 
testator,  be  cited  to  attend  the  probate  thereof;  that  the  surrogate,  on  the 
return  day  of  said  citation,  appoint  a  competent  and  responsible  person  to 
appear  as  special  guardian  for  the  above-named  infants,  and  that  letters  testa- 
mentary be  granted  thereon  according  to  law. 

[Date.]  [Signature.] 

[Verification.]  • 

Affidavit  as  to  Heirs  and  Legatees.l 
[Title  and  Venue.] 

C.  D.,  being  duly  sworn,  says: 

I.  That  he  is  executor  named  in  the  will  of  the  above-named  decedent, 
li.  That  the  above-named  decedent  died  on  the  day  of  ,  ,  at 

,  in  the  city  [or,  town]  of 

>  This  affidavit  is  made  necessary  by  section  238  of  the  Tax  Law  (Cons.  L.  1909, 
c.  ti2;  L.   1896,  c.  908.) 
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III.  That  the  estimated  value  of  the  real  property  in  this  State,  of  which 
said  decedent  died  seized,  is  dollars. 

IV.  That  the  estimated  value  of  the  personal  property  of  which  said  decedent 
digd  possessed,  is  dollars. 

V.  That  the  names  of  the  heirs-at-law  and  next  of  kin  of  said  decedent,  their 
places  of  residence,  and  relationship  to  the  decedent,  are  as  follows: 


VI.  That  the  following  is  a  full  and  correct  list  of  the  names  and  residences 
of  all  the  persons  and  bodies  who  are  in  any  way  entitled  to  any  legacy, 
devise,  interest,  or  estate  under  or  by  virtue  of  the  will  of  said  deceased,  or 
from  said  decedent,  together  with  the  nature,  value,  and  amount  of  such 
legacy,  devise,  interest,  or  estate. 


Name  of  legatee  or  devisee. 


Kesidence. 


Amount  or  value  of 
legacy. 


Value  of  devise. 


[Jurat.'] 


[Signature.} 


No.  i8. 

[Ante,  §  152.] 

Petition  for  Probate  where  Citation  is  not  Necessary. 

[As  in  No.  16,  to  the  asterish,  and  then  continue:] 

IV.  That  the  said  decedent  left  him  surviving  no  widow  [or,  husband]  and 
no  heir-at-law  or  next  of  kin,  except  your  petitioner,  who  is  the  only  child 
of  said  decedent,  and  of  full  age,  and  the  sole  executor  named  .in  said  will,  and 
is  the  only  person  interested  thereunder. 

V.  That  no  petition  for  the  probate  of  said  will  has  been  filed  in  any  surro- 
gate's court  of  this  State. 

Wheebfobb,  your  petitioner  prays,  that  the  said  last  will  and  testament 
may  be  proved,  and  letters  testamentary  granted  thereon  according  to  law. 

[Signature.] 
[Verification.] 


No.   19. 

[Ante,  §  242.] 
Petition  for  Proof  of  Nuncupative  Will. 

[After  alleging  jurisdictional  facts  as  in  No.  16;  continue:]     That  on  the. 
day  of  ,         ,  the  said  decedent  was  a  mariner  in  actual  service, 

and  was  captain  of  the  brig  Osprey,  engaged  in  making  the  voyage  from  New 
York  to  Liverpool,  said  vessel  then  being  in  mid-ocean.  That  on  the  said  day 
the  decedent  was  seized  with  a  sudden  and  violent  sickness,  to  wit,  with  the 
disease  of  cholera,  and  being  then  in  immediate  danger  of  death,  and  havini' 
no  opportunity  to  make  a  written  will,  he  called  to  him  your  petitioner,  who 
was  the  mate  of  the  said  vessel,  and,  in  the  presence  of  J.  K.  and  L.  M.,  sailors 
belonging  to  said  vessel,  addressed  him  substantially  in  the  following  words: 
"  Upon  my  death  I  desire  that  you  act  as  my  executor,  and  take  possession  of 
all  my  personal  estate,  and  divide  it,  one-half  to  my  wife  and  the  rest  to  my 
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daughter."  That  thereafter  the  said  decedent  continued  to  fail  in  strength, 
and  died  two  days  thereafter,  on  the  day  of  ,         ,  before  the  vessel 

arrived  in  port. 

[The  remainder  of  the  petition  should  lie  as  in  Nos.  16  and  18  except  that, 
as  a  nuncupative  will  can  extend  only  to  personalty,  it  is  never  necessary  to 
cite  the  heirs-at-law.} 

No.    20. 

[Ante,  §  234.] 
Petition  for  Proof  of  Lost  or  Destroyed  Will. 

[The  same  as  No.  16,  except  that,  after  paragraph  VIII,  as  there  given, 
insert  .-I 

IX.  That  the  said  will  was  made  by  the  said  testator,  on  or  about  the 

day  of  ,  ,  and  [a  copy  of  said  will  is  hereunto  annexed,  marked  Exhibit 
A  —  or,  the  witnesses  to  said  will  were  J.  K.  and  L.  M.,  of  Brooklyn,  N.  Y., 
the  provisions  of  the  said  will  were  substantially  as  follows,  viz.,  etc.]. 

X.  That  the  aforesaid  will  of  the  said  testator  was  in  existence  at  and  for 
some  time  subsequent  to  his ,  death,  and  since  his  death  has  been  lost  or 
destroyed  by  accident  or  design  —  or,  That  the  said  will  was,  in  the  lifetime 
of  the  said  testator,  fraudulently  destroyed  in  the  following  manner: — 
[stating  facts  making  a  prima  facie  case  of  fraudulent  destruction  in  the  life- 
time of  the  testator.] 

Your  petitioner,  therefore,  prays  that  a  citation  may  issue  [etc.,  as  in  No.  16, 
and  continue],  and  [that  the  instrument  of  which  a  copy  is  hereunto  annexed, 
marked  Exhibit  A,  may  be  established  as  the  last  will  and  testament  of  the 
said  A.  B.,  deceased  —  or,  that  the  provisions  of  the  last  will  and  testament  of 
the  said  A.  B.,  deceased,  may  be  established  and  declared  to  be  as  set  forth  in 
the  foregoing  petition]. 

[Verification.]  [Signature.] 

No.   21. 

[Ante,  §  250.] 
Petition  for  Leave  to  File  for  Record  Exemplified  Copy  of  Will. 

To  the  Surrogate  of  the  city  and  county  of  New  York: 

The  petition  of  E.  G.,  residing  in  the  city  of  New  York,  State  of  New 
York,  respectfully  showeth,  that  your  petitioner  is  the  executor  [or,  legatee] 
named  in  the  last  will  and  testament  of  L.  R.,  deceased. 

That  said  deceased  was,  at  the  time  of  his  death,  a  resident  of  the  city  of 
Boston,  State  of  Massachusetts,  and  departed  this  life  in  the  said  city  of 
Boston,  on  the  day  of  ,         ,  leaving  real  property,  or  an  interest 

in  real  property,  situated  within  this  county,  to  wit:  [naming  it  specifically], 
which  is  devised,  or  made  subject  to  a  power  of  disposition  by  the  said  will  of 
said  deceased. 

That  said  will  was  duly  executed  in  conformity  with  the  laws  of  this  State. 

That  on  the  day  of  ,         ,  the  said  will  of  said  deceased  was 

admitted  to  probate  within  the  State  where  the  decedent  so  resided  as  afore- 
said. 

That  said  will  is  filed  or  recorded  in  the  [naming  office  where  will  is  filed], 
the  same  being  the  proper  office  as  prescribed  by  the  laws  of  said  State  of 
Massachusetts,  and  that  the  said  will,  with  the  proofs  and  the  records  thereof, 
remains  in  said  court. 

That  your  petitioner  herewith  presents  a  copy  of  such  will  or  the  record 
thereof  and  of  the  proofs  or  the  record  thereof,  dutv  authenticated  l  by  the 
seal  of  the  court  or  officer  by  which  or  whom  such  will  was  admitted  to 
probate,  or  having  the  custody  of  the  same  or  of  the  record  thereof,  and  the 
signature  of  a  judge  of  such  court,  or  the  signature  of  such  officer,  and  of 
the  clerk   of  such  court  or  officer,  if  any;    and   further  authenticated  by  a 

1  For  the   proper  authentication   of  a  will  of  another   State,  see  Cons    L    1909 
C.  18,   §  44    (Co.  Civ.  rroc.  §  2703). 
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certificate  under  the  great  or  principal  seal  of  such  State  and  the  signature 
of  the  officer  who  has  the  custody  of  such  seal,  to  the  eftect  that  the  court 
or  officer  by  which  or  whom  such  will  was  admitted  to  probate  was  duly 
authorized  by  the  laws  of  such  State  to  admit  such  will  to  probate;  that 
the  will  and  records,  the  accompanying  copies  of  which  are  so  authenticated, 
are  kept  pursuant  to  those  laws,  by  such  court  or  by  the  officers  who  authen- 
ticated such  copies;  that  the  seal  of  such  court  or  officer  affixed  to  such  copies 
is  genuine,  and  that  the  officer  making  such  certificate  under  such  seal  of  such 
'  State  verily  believes  that  each  of  the  signatures  attesting  such  copies  is 
genuine. 

[If  no  proofs  are  on  file  with  the  will,  say  :'\ 

Your  petitioner  herewith  presents  with  said 
copy  of  such  will,  or  of  the  record  thereof,  authenticated  as  above  set  forth,  a 
certificate  that  no  proofs  or  statement  of  the  substance  of  proofs  of  such  will, 
are,  or  is  on  file,  or  recorded  in  such  office,  and  that  said  certificate  concerning 
proof  accompanying  the  copy  of  the  will  or  of  the  record  so  authenticated  is 
under  the  seal  of  the  court  or  officer  by  which  or  whom  such  will  was  admitted 
to  probate,  or  having  the  custody  of  such  will  or  record,  and  the  signature  of 
a  judge  or  the  clerk  of  such  court,  or  the  signature  of  such  officer,  authenticated 
by  a  certificate  under  the  great  or  principal  seal  of  such  State,  and  the 
signature  of  the  officer  having  the  custody  thereof,  to  the  effect  that  the  seal 
of  the  court  or  officer  affixed  to  such  certificate  concerning  proofs  is  genuine 
and  that  such  officer  making  such  certificate  under  such  seal  of  such  State 
verily  believes  that  the  signature  to  such  certificate  concerning  proofs  is 
genuine. 

That  no  previous  application  herein  has  been  heretofore  made  to  this  court. 

Your  petitioner  therefore  prays  that  a  dectee  may  be  signed  by  the  sur- 
roijate  of  this  court  directing  that  said  copies  be  filed  and  recorded  in  his 
office. 

[Date.'\  [Signature. 1 

No.    22. 

[Ante,  §  161.] 

Answer  to  Petition  for  Probate.i 

[Titled 

The  undersigned  [or,  J.  K.],  one  of  the  next  of  kin  of  the  said  decedent, 
hereby  contests  tlie  validity  of  the  disposition  of  the  real  and  personal  estate 
of  the  said  decedent,  of  which  he  died  seized  and  possessed,  contained  in  a 
certain   paper   writing   bearing   date   the  day   of  ,   and   purporting 

to  be  his  last  will  and  testament,  presented  to  and  now  before  this  court, 
for  probate,  as  a  will  of  real  and  personal  estate  [and  also  calls  in  question 
the  construction  and  legal  effect  of  said  disposition].  And  for  answer  to  the 
petition  of  T.  C.  S.  for  the  probate  of  said  will,  he  avers  [upon  information 
and  belief]  as  follows,  to  wit:  [state  grounds  of  objections,  e.  gr.] 

I.  That  the  said  paper  is  not  the  last  will  of  the  said  decedent,  and  that 
the  alleged  execution  thereof  was  not  his  free,  unconstrained,  or  voluntary  act. 

II.  That  neither  at  the  time  said  paper  purports  to  have  been  executed,  nor 
at  any  time  when  it  was  executed  ( if  ever  executed ) ,  was  he  of  sound  mind, 
memory,  and  understanding. 

III.  That  the  said  paper  was  not  subscribed,  published,  and  attested,  as  and 
for  his  last  will,  in  conformity  with  the  statute  in  such  case  made  and 
provided. 

IV.  That  the  said  paper  is  invalid  and  void  as  a  testamentary  disposition 
of  the  decedent's  property  on  the  following,  among  other,  grounds,  to  wit : 

1.  That  A.  J.,  the  person  to  whom  the  said  alleged  will  purports  to  devise 
an  interest  in  real  property  in  this  State,  is  a  nonresident  alien,  not  authorized 
by  law  to  hold  real  estate. 

2.  That  there  was  not  then,  and  there  is  not  now,  living  any  person  of  the 
name  of  A.  J.,  or  entitled  to  that  name,  or  to  the  property  so  alleged  to  be 
devised  and  bequeathed. 

1  For  other  forms  of  objeotiona,  sea  Taylor  Will  Case,  10  Abb.  Pr.  (N.  S.)  800. 
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3.  That  there  is  no  suflScient  description  of  the  property  designated  in  the 
said  paper  by  the  term  "  the  family  silver,"  and  that  such  designation  is  in- 
definite and  uncertain. 

4.  That  there  is  no  sufficient  description  of  the  property  designated  in  said 
paper  by  the  term  "  all  my  personal  property  now  in  a  storage-house  in 
liiverpool,  England,"  and  that  such  designation  is  indefinite  and  uncertain. 

5.  That  there  is,  by  such  paper,  no  sufiicient  disposition  of  any  real  property 
of  the  decedent,  or  of  the  possession  thereof,  during  the  lifetime  and  until  the 
death  of  the  said  A.  J.,  and  no  person  is  named  as  entitled  thereto  meanwhile. 

6.  That  there  is  no  power  or  authority  therein  or  thereby  conferred  upon  the 
person  named  as  executor  thereof,  or  upon  any  other  person  or  persons,  to  col- 
lect or  receive  the  income  of  any  of  the  real  estate  of  the  decedent. 

7.  That  "  The  Roman  Catholic  Little  Sisters  of  the  Poor,"  named  as  residu- 
ary legatee  and  devisee  therein,  is  not  a  corporate  body  or  legal  person  capable 
of  taking  real  or  personal  property  by  will. 

8.  That  there  is  no  society,  corporation,  or  legal  person  in  esse,  having  the 
name  "  The  Roman  Catholic  Little  Sisters  of  the  Poor,"  or  properly  designated 
thereby. 

9.  That  the  real  property  of  the  decedent,  which  would  pass  to  the  Roman 
Catholic  Little  Sisters  of  the  Poor  by  the  said  residuary  devise  and  bequest,  if 
valid,  and  if  the  devisee  or  legatee  were  properly  distinguished  and  named  and 
authorized  to  take  by  devise,  is  of  greater  value  and  larger  income  than  it  is  or 
would  be  lawful  for  the  said  so-called  beneficiary  to  receive,  in  addition  to  its 
other  property,  under  the  laws  of  this  State. 

10.  That  "  The  Roman  Catholic  Little  Sisters  of  the  Poor,"  or  the  corpora- 
tion or  beneficiary  intended  by  that  designation  ( if  any  such  in  fact  exist ) ,  was 
not,  at  the  time  of  the  death  of  the  decedent  or  at  any  time  prior  thereto,  au- 
thorized by  law  to  take  by  devise. 

1 1 .  That  there  is  more  than  one  society  known  by  the  name  "The  Roman 
Catholic  Little  Sisters  of  the  Poor."  and  the  said  paper  does  not  distinguish 
which  of  said  societies  is  intended  by  that  name. 

12.  That  the  devise  and  bequest  in  said  alleged  will  to  "  The  Roman  Catholic 
Little  Sisters  of  the  Poor,"  is  invalid,  because  the  said  alleged  will  was  not 
made  and  executed  at  least  two  months  before  the  death  of  the  said  decedent. 

V.  That  the  paper  propounded  for  probate  herein  is  invalid  as  a  last  will  and 
testament,  and  is  illegal  and  void. 

Wherefore,  the  above-named  J.  K.  [or,  the  undersigned],  contestant,  prays 
that  the  proceeding  may  be  dismissed  with  costs. 

[Date.  [Signature  of  contestant  or  attorney.] 

[Verification,  if  required  hy  the  .surrogate's  order  directing  written  answer. J 

No.  23. 

[Ante,  §  162.] 

Notice  of  Hearing  of  Objections  to  Probate. 

I.  Petition. 
[Title.] 
To  the  Surrogate's  Court  of  the  coimty  of  New  York: 

The  petition  of  E.  G.  respectfully  shows: 
,  First.  That  your  petitioner  is  the  executor  named  in  the  last  will  and  testa- 
ment of  L.  R.,  late  of  the  county  of  ,  deceased. 

Second.  That  said  last  will  and  testament  was  duly  filed  for  probate,  and 
that  proceedings  for  the  probate  of  said  last  will  and  testament  have  been  begun 
by  your  petitioner. 

Third.  That  the  proving  of  said  last  will  and  testament  has  been  contested  by 
J.  K.  upon  the  grounds  set  forth  in  his  answer  to  the  petition  for  the  probate 
of  said  last  will  and  testament  of  the  deceased. 

Fourth.  That  all  persons  in  being  who  would  take  any  interest  in  any  prop- 
erty under  the  provisions  of  said  last  will  and  testament,  and  the  executors 
named  therein  who  have  not  appeared  in  the  proceeding,  together  with  their 
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addresses,  are,  as  deponent  is  informed  and  verily  believes,  as  follows :  [names 
and  addresses.} 

Fifth.  That  all  of  the  above  are  of  full  age  and  sound  mind  except  [naming 
them],  who  are  infants  under  the  age  of  fourteen  years,  and  [naming  them], 
who  are  infanta  over  the  age  of  fourteen  years. 

Wherefore,  an  order  is  prayed  for,  fixing  the  time  and  place  of  hearing  of 
the  issues  raised  herein  and  prescribing  the  manner  of  giving  notice  to  the 
above-named  persons  interested  in  the  said  hearing,  and  that  the  petitioner 
may  have  such  other  and  further  relief  as  to  this  court  may  seem  just. 

[Verification.] 

II.  Order  Thereon. 
[Title.] 

On  reading  and  filing  the  petition  of  E.  G.,  the  executor  named  in  the  last 
will  and  testament  of  L.  E,.,  late  of  the  county  of  ,  deceased,  by  which 

it  appears  that  objections  to  the  probate  of  said  will  have  been  filed  herein, 

Now,  on  motion  of  X.  Y.,  attorney  for  the  petitioner,  the  proponent  herein, 
it  is 

Ordered,  that  a  notice  of  hearing  of  the  objections  to  the  probate  of  said 
will  be  given  by  said  E.  G.,  petitioner,  to  the  person  or  persons  in  being,  who 
would  take  any  interest  in  any  property  under  the  provisions  of  said  will,  and 
to  the  executors  named  therein,  who  have  not  appeared  herein,  being  residents 
of  the  State  of  New  York,  by  service  personally  on  each  of  said  persons  of  a 
copy  of  the  notice  of  hearing  of  said  objections  to  the  probate  of  said  will  for 
the  day  of  ;  such  service  to  be  made  at  least  eight  days  before  the 

said  day  of  ;  and 

It  is  further  ordered,  that  service  of  said  notice  upon  such  of  said  persons 
as  are  not  residents  of  this  State  shall  be  made  in  the  manner  following:  by 
depositing  at  least  sixteen  (16)  days  before  the  said  day  of  ,         ,  in 

the  post-office  in  the  town  of  ,  county  of  ,  a  copy  of  said  notice, 

contained  in  a  securely-closed,  post-paid  wrapper,  directed  to  each  of  the  per- 
sons named  in  said  petition  respectively,  at  the  places  therein  designated  as 
their  addresses. 

,  Surrogate. 

III.  Notice  of  Hearing. 
[Title.] 

Please  take  notice,  that  the  issues,  raised  by  the  answer  filed  herein,  will 
be  brought  on  for  a  hearing  before  the  surrogate  of  the  county  of  ,  at 

the  county  courthouse  in  the  town  of  ,  on  the  day  of  ,        ,  at 

10:30  o'clock  in  the  forenoon  of  that  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  pursuant  to  an  order  of  Hon.  ,  the  surrogate  of  the  county  of 

,  dated  the  day  of 

[Dated.]  [Signature  of  attorney.] 

No.  24. 

[Ante,  §  154a.] 

Petition  and  Order  for  Leave  to  Intervene  on  Probate. 

[Title.] 

To  Hon.  ,  Surrogate  of  the  county  of  New  York  [or,  to  the  Surrogate's 

Court  of  the  county  of  New  York]  : 

The  petition  of  A.  B.  respectfully  shows: 

I.  That  on  the  day  of  ,  ,  a  petition,  to  prove  the  last  will 
and  testament  of  C.  D.,  was  duly  filed  in  the  oflice  of  the  surrogate  of  the 
county  of  New  York,  and  proceedings  for  the  proof  of  such  will  are  now  pend- 
ing before  such  surrogate. 

II.  That  your  petitioner  is  [a  legatee  named  in  said  will  —  or,  a  creditor  of 
such  deceased,  stating  the  nature  and  amount  of  the  debt  and  how  it  arose] 
and  is  interested  in  the  probate  of  said  will,  but  that  no  citation  has  been 
issued  to,  or  served  upon,  him  herein. 
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Your  petitioner,  therefore,  prays  [that  the  said  will  may  be  proved,  and] 
that  he  may  he  allowed  to  intervene  in  said  proceedings,  in  order  to  protect 
his  interests  therein. 

[Date."]  lSignature.1 

[Yerifioation.l 

[.The  order  granting  leave  may  he  as  f allows. '1  On  reading  and  filing  the 
verified  petition  of  A.  B.,  from  which  it  appears  that  the  said  petitioner 
therein  named  is  interested  in  the  proof  of  the  will  of  C.  D.,  deceased,  proceed- 
ings for  which  are  now  pending  in  this  court,  and  that  the  said  petitioner 
desires  to  intervene  in  such  proceedings  to  protect  his  interest  therein ;  now, 
after  hearing  the  counsel  of  the  petitioner  and  of  the  proponent  respectively, 

Ordered,  that  the  said  A.  B.  have  leave  to  appear  in  the  said  proceedings, 
with  the  same  rights  and  privileges  as  if  he  had  been  named  in  the  citation 
herein. 

No,  25. 

lAnte,  §  165.] 

I.   Notice  Requiring  Examination  of  Witnesses. 

[Title.i 

Please  take  notice,  that  the  undersigned,  who  contests  the  probate  of  the 
alleged  will  of  said  decedent,  requires  the  examination  of  all  the  subscribing 
witnesses  to  said  alleged  will  [or,  of  all  the  witnesses  to  said  will,  subscribing 
witnesses,  or  otherwise  —  and  of  any  other  witness  whose  testimony  the  surro- 
gate of  this  county  is  satisfied  may  be  material]. 

[Date.]  [Signattire  and  address.] 

2.    Affidavit  Accompanying  Notice. 

{Title  and  Yenue.] 

J.  D.,  being  duly  sworn,  says:  I.  That  he  is  the  attorney  for  M.  K.,  one 
of  the  next  of  kin  of  the  above  named  decedent,  and  that  on  his  behalf 
deponent  has  duly  filed  objections  to  the  probate  of  the  will  involved  in  this 
proceeding. 

II.  That  deponent  has  for  some  time  been  investigating  the  facts  connected 
with  this  case,  and  has  caused  to  be  investigated  the  rights  of  his  client. 
He  has  also  made  and  caused  to  be  made  an  examination  relative  to  the 
probable  testimony  and  evidence  to  be  adduced  upon  the  trial  of  this  pro- 
ceeding, and  he  is  informed  and  verily  believes  that  the  testimony  of  the 
following  witnesses  will  be  or  may  be  material  upon  said  trial  for  the  fol- 
lowing reasons  [state  names  of  witnesses  and  facts  showing  their  mate- 
riality} : 

III.  Deponent,  therefore,  prays  for  an  order  directing  the  production  of 
the  said  v^itnesses  upon  said  contested  probate,  pursuant  to  section  2618  of 
the  Code  of  Civil  Procedure. 

[Jurat.'\  [Signature.l 

3,     Order  Thereon. 
[Title.1  At  a  Surrogate's  Court,  etc. 

On  reading  and  filing  the  annexed  affidavit  of  J.  D.,  verified  the  day 

of  ,         ,  together  with  a  notice  for  the  production  of  certain  witnesses 

herein,  as  provided  by  section  2618  of  the  Code  of  Civil  Procedure,  and  upon 
all  the  papers  and  proceedings  herein,  the  surrogate  being  satisfied  that  the 
testimony  of  the  said  witnesses  whose  names  are  mentioned  in  the  notice 
hereto  annexed  are,  or  may  be,  material,  and  upon  motion  of  said  J.  D., 
attorney  for  M.  E.,  contestant,  it  is 
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Oedebed,  that  T.  S.,  the  petitioner  herein,  produce  for  examination  upon 
the  trial  of  the  issues  herein,  the  following  named  witnesses  [naming  them] ; 
and  it  is 

FuBTHEB  Obdebed,  that  a  copy  of  this  order  be  forthwith  served  upon  all 
the  parties  who  have  appeared  herein,  or  upon  their  attorneys. 

[Signature], 

Surrogate. 
No.  36. 

[Ante,  §  160.] 

Order  that  Testimony  on  Probate  be  Taken  by  Clerk. 

[Title.] 

A  petition  for  the  probate  of  the  will  of  the  above  named  decedent  having 
been  duly  presented  to  this  court,  and  no  objections  thereto  having  been  filed 
[or,  in  the  county  of  New  York,  and  objections  thereto  having  been  filed,  and 
all  parties  appearing  in  the  proceeding  having  consented  in  writing],  now, 
therefore,  it  is 

Oedebed,  that  the  testimony  in  the"  above-entitled  proceeding,  now  pending 
in  this  court,  be  taken  by  B.  T.,  assistant  to  the  surrogate,  he  to  report  the 
same  to  this  court  for  its  consideration. 

[Signature], 

Surrogate. 

No.  27. 

[Ante,  §  165.] 

Depositions  to  Prove  Will. 

I.  Examination  of  Subscribing  Witness. 
[Title.] 

Examination  of  witnesses,  sworn  and  examined  in  the  above-entitled  matter. 

[Venue.] 

E.  S.,  of  New  York  city,  being  duly  sworn  as  a  witness  in  the  above-entitled 
matter,  and  examined  on  behalf  of  the  proponent  to  prove  said  will,  says : 
I  was  well  acquainted  with  J.  T.,  the  said  testator,  and  had  known  him  for 
more  than  six  years  before  his  death.  The  subscription  of  the  decedent's  name 
to  the  instrument  now  shown  to  me  and  offered  for  probate  as  his  last  will  and 
testament,  and  bearing  date  the  day  of  ,         ,  was  made   by  the 

decedent  at  150  Bond  street,  in  the  city  of  New  York,  in  the  presence  of  myself 
and  P.  T.,  the  other  subscribing  witness.  At  the  time  of  such  subscription, 
the  said  decedent  declared  the  said  instrument  so  subscribed  by  him  to  be  his 
last  will  and  testament:  and  I  thereupon  signed  my  name  as  a  witness  at  the 
end  of  said  instrument,  at  the  request  of  said  decedent,  and  in  his  presence 
[and  in  the  presence  of  said  P.  T.].  I  also  saw  said  P.  T.,  the  other  attesting 
witness,  sign  his  name  as  a  witness  at  the  end  of  said  will  and  know  that  he 
did  so  at  the  request  of  said  decedent,  and  in  his  presence.  The  said  decedent, 
at  the  time  of  so  executing  said  instrument,  was  upwards  of  the  age  of 
[twenty-one]  years,  and  of  sound  mind,  memory,  and  understanding,  and  not 
under  any  restraint  or  in  any  respect  incompetent  to  make  a  will. 

[Jurat.]  [Signature.] 

II.  Examination  as  to  Custody  of  Will. 
[Title  amd  Venue.] 

A.  B.  and  C.  D.,  being  duly  and  severally  sworn  and  examined  before 
surrogate  of  the  county  of  ,  say: 

I.  The  said  A.  B.,  for  himself,  says  that  he  is  an  attorney-at-law,  having  an 
office  at  street,  in  the  city  of  New  York,  and  that,  at  the  request  of 
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J.  _K.,  now  deceased,  he  drafted  and  caused  to  be  prepared  the  instrument  in 
writing  now  produced  and  shown  him  dated  ,  ,  purporting  to  be  the 
last  will  and  testament  of  J.  K.,  deceased;  and  that  he  was  present  at  the 
execution  of  the  same,  which  took  place  at  his  office,  ;  aforesaid,  on  the 

day  of  the  date  of  said  instrument.  That  immediately  upon  the  execution  of 
the  same,  the  deceased  J.  K.  delivered  it  to  him  for  safe-keeping,  and  he  there- 
upon placed  the  same  in  the  safe  in  his  said  office,  where  it  remained  until 
the  day  of  ,         ,  when  he  took  it  thence  and  delivered  it  personally 

to  0.  D.,  one  of  the  executors  named  therein. 

II.  The  said  C.  D.,  for  himself,  says  that  he  personally  received  the  said 
instrument  from  A.  B.,  the  person  herein  named,  on  the  day  of  ,  , 
as  above  stated;  that  the  same  remained  in  his  custody  from  that  time  until 
the  day  of  ,  ,  when  he  brought  the  same  to  the  office  of  the 
surrogate  of  the  county  of  New  York,  where  he  deposited  the  same  for  probate. 

III.  The  said  A.  B.  and  C.  D.  further  say,  that  whilst  the  said  instrument 
remained  in  their  respective  custodies,  the  same  was  in  no  respect  altered  or 
changed. 

[Jurat.'i  [Signature.] 

III.    Eaxtmination  as  to  Handwriting  of  Testator. 
[Title  and  Venue.] 

A.  R.,  of  New  York  city,  being  duly  sworn  as  a  witness  in  the  above-entitled 
matter,  and  examined  on  behalf  of  the  petitioner  to  prove  said  will,  says,  that 
he  was  well  acquainted  with  J.  T.,  late  of  the  said  city  of  New  York,  and  with 
his  manner  and  style  of  handwriting,  having  often  seen  him  write,  and  that 
he  verily  believes  that  the  signature  of  the  said  J.  T.,  subscribed  as  testator  to 
the  instrument  in  writing  now  produced  and  shown  to  deponent,  purporting 
to  be  the  last  will  and  testament  of  said  deceased,  bearing  date  the  day 

of  ,         ,  is  the  proper  signature  and  handwriting  of  said  testator. 

[Jurat.]  [Signature.] 

IV.   Exam,ination  as  to  Handwriting  of  Attesting  Witnesses.^ 
[Title  and  Venue.] 

E.  D.,  being  duly  sworn  as  a  witness  in  the  above-entitled  matter,  and 
examined  on  behalf  of  the  proponent  of  said  will,  says: 

That  he  was  well  acquainted  with  E.  S.,  late  of  the  city  of  New  York,  and 
with  his  manner  and  style  of  handwriting,  having  often  seen  him  write,  and 
that  he  verily  believes  that  the  signature  purporting  to  be  his,  subscribed  as 
a  witness  to  the  instrument  in  writing  now  produced  and  shown  to  deponent, 
purporting  to  be  the  last  will  and  testament  of  E.  S.,  deceased,  bearing  date 
the  day  of  ,        ,  is  the  proper  signature  and  handwriting  of  said 

E.  S. 

[Jurat.]  [Signature.] 

V.    Order  Dispensing  with   Testimony  of  Foreign  Witness. 
[Title.]  At  a  Surrogate's  Court,  etc. 

On  reading  and  filing  the  annexed  affidavit  of  L.  R.,  verified  the  day 

of  ,         ,  by  which  it  appears  to  my  satisfaction  that  A.  R.,  one  of  the 

witnesses  to  the  will  of  the  above  named  decedent,  is  not  at  present  residing 
within  the  State  of  New  York,  and  that  the  time  which  would  be  expended 
and  the  cost  incurred  in  sending  a  commission  to  take  his  testimony  without 
the  State  would  cause  great  inconvenience  and  hardship  to  the  beneficiary 
under  said  will;  now,  on  motion  of  B.  T.,  attorney  for  the  proponent,  it  is 

Oedebbd,  that  the  testimony  of  the  said  A.  R.,  as  a  witness  to  the  last  will 
and  testament  of  C.  A.,  deceased,  be  dispensed  with,  and  that  such  other 
testimony  be  taken  as  shall  be  sufficient  to  prove  the  handwriting  of  said 
witness  and  such  other  facts  as  may  be  necessary  to  the  proof  of  said  will. 

[Signature], 

Surrogate. 

'As  to  when  proof  of  handwritins  of  witness  is  competent,  see  ante,  §  169. 
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No,  28. 

lAnte,  §  159.] 

Consent  and  Report  of  Special  Guardian. 

[Title.] 

I,  L.  E.,  counselor-at-law,  hereby  consent  to  be  appointed  by  the  surrogate 
of  the  city  and  county  of  New  York  the  special  guardian  of  [naming  him  or 
them'],  infant  [or,  infants]  for  the  sole-  purpose  of  appearing  for  and  taking 
care  of  his  [or,  their]  interests  in  the  above-entitled  matter,  and  I  hereby  state 
that  I  have  no  interest  in  the  proceedings  adverse  to  that  of  said  infant  [or, 
infants],  and  am  not  connected  in  business  with  the  attorney  or  counsel  of  any 
party  hereto. 

Dated,  New  York,  .  [Signature.] 

[Acknowledgment  as  of  a  deed.] 

[Report.] 
[Title  and  Venue.] 

L.  R.,  being  duly  sworn,  says;  that  he  is  a  counselor-at-law;  that  since  his 
appointment  as  special  guardian  herein,  he  has,  to  the  best  of  his  ability, 
made  himself  acquainted  with  the  rights  of  his  ward  [or,  wards],  and  that  he 
has  taken  all  the  steps  necessary  for  the  protection  of  such  riafhts,  to  the  best 
of  his  knowledge,  and,  as  he  believes,  that  he  has  examined  into  the  circum- 
stances of  the  case,  the  instrument  offered  for  probate,  the  petition  and  other 
papers  herein,  that  he  has  attended  on  the  return  of  the  citation  and  examined 
the  testimony  given  by  the  subscribing  witnesses  [naming  them],  and  that  he 
has  found  no  objections  to  the  probate  of  said  instrument,  and  that  it  appears 
to  be  for  the  best  interest'of  his  ward  [or,  wards],  that  the  same  should  be  ad- 
mitted to  probate. 

[Jurat.]  [Signature.] 

Special  guardian. 

No.  39. 

[Ante,  §  243.] 

Decree  Granting  or  Refusing  Probate. 

[Title.] 

Satisfactory  proof  having  been  made  of  the  due  service  of  the  citation  here- 
tofore issued  in  this  matter,  requiring  the  proper  parties  to  be  and  appear  be- 
fore the  surrogate  of  the  county  of  Orange,  on  tiie  day  of  ,  to  attend 
the  probate  of  the  last  will  and  testament  of  A.  B.,  late  of  the  tovm  of  Goshen, 
in  the  county  of  Orange,  deceased,  bearing  date  tlie  day  of  ,  ;  and 
C.  D.,  one  of  the  executors  named  in  said  will,  the  petitioner  herein,  having 
appeared  in  person,  and  by  E.  F.,  his  attorney,  in  support  of  the  proof  of  the 
same;  and  M.  N.,  the  widow  of  the  said  deceased,  having  appeared  in  person, 
and  by  W.  M.,  her  attorney,  and  filed  an  answer  in  opposition  thereto  [or,  and 
no  objections  having  been  made  thereto]  ;  and  G.  H.,  the  special  guardian  duly 
appointed  of  J.  K.  and  L.  M.,  minors,  two  of  the  heirs  and  next  of  kin  of  said 
deceased,  having  appeared  for  said  minors,  and  no  other  parties  or  persons 
having  appeared  herein;  *  [And  A.  J.,  a  legatee  and  beneficiary  under  said 
will,  having  appeared  by  his  attorney,  J.  J.  T.,  in  pursuance  of  an  order  of  thi-s 
court  permitting  him  to  intervene  and  appear  herein]. 

And  witnesses  having  been  examined  and  proofs  taken  touching  the  facts 
and  circumstances  attending  the  execution  thereof,  and  the  competency  of  the 
said  A.  B.  to  execute  the  same,  as  and  for  his  last  will  and  testament ;  and  the 
said  surrogate  having  heard  the  proofs  and  allegations  of  the  parties  and  ma- 
ture deliberation  being  had  thereon,  and  the  matter  having  been  adjourned  to 
this  day: 

It  is  ADJUDGED:  That  the  said  instrument  in  writing,  purporting  to  be  the 
last  will  and  testament  of  the  said  A.  B.,  deceased,  was  [properly  executed  and 
is  genuine  and  valid.  That  the  said  A.  B.,  at  the  time  of  the  execution  of  the 
said  instrument,  was  in  all  respects  competent  to  execute  the  same,  and  was 
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not  under  restraint  or  undue  influence.  And  that  the  said  instrument  be,  and 
the  same  hereby  is,  admitted  to  probate,  and  established  as  a  will  of  real  or 
personal  estate,  that  the  same  be  recorded,  and  that  letters  testamentary  issue 
to  the  executor  in  said  will  named  on  his  taking  the  oath  required  by  statute  — 
or,  was  not  executed  and  attested  in  the  manner  prescribed  by  law  for  the  ex- 
ecution and  attestation  of  last  wills  and  testaments ;  and  that  the  said  A.  B., 
at  the  time  of  the  execution  of  the  said  instrument,  was  not  competent  to  exe- 
cute the  same;  and  that  the  execution  thereof  by  him  was  procured  while  he 
was  under  restraint  and  undue  influence,  and  that  the  said  instrument  in  writ- 
ing is  null  and  void  as  or  for  the  last  will  and  testament  of  the  said  A.  B., 
deceased] . 

[Where  probate  is  granted  and  construction  is  asked,  add:  And  on  motion 
of  J.  J.  T.,  counsel  for  said  A.  J.  (intervening  legatee),  it  is  further  adjudged 
that  the  true  construction  and  legal  effect  of  the  following  paragraph  or  clause 
of  said  will,  to  wit :  —  state  the  paragraph, —  is  to  create  a  valid  express  trust 
in  the  executor  as  trustee,  who  is  to  receive  and  pay  over  the  rents  and  profits 
and  income  of  the  decedent's  estate  (other  than  that  otherwise  devised  or  be- 
queathed) to  said  A.  J.,  who  is  entitled  to  receive  the  same  as  a  beneficiary, 
during  his  life] . 

And  it  is  hereby  further  ordered,  adjudged,  and  decreed,  that  the  objec- 
tions to  the  probate  not  hereinbefore  disposed  of,  be  and  the  same  are  hereby 
dismissed  as  unproven  and  unsustained. 

And  it  is  further  ordered,  that  the  surrogate's  charges,  and  the  costs  of 
the  respective  parties  who  have  appeared  herein,  be  paid  out  of  the  estate  of 
said  deceased. 

[Signature  of  surrogate.] 

No.  30. 

[Ante,  §  243.] 

Decree,  where  there  is  no  Contest;  Common  Form. 

ITitle.] 

The  citation  in  this  matter  having  been  duly  issued,  served,  and  returned 
[or,  it  appearing  to  the  court,  by  the  petition  of  A.  B.,  the  proponent,  that  the 
said  A.  B.  is  the  sole  executor  named  in  the  will  propounded,  and  is  the  only 
heir-at-law  of,  and  next  of  kin  to,  the  said  decedent,  and  that  there  is  no 
widow  —  or,  husband,  etc.],  such  proceedings  were  thereupon  had  that  the 
proofs  were  duly  taken;  and  the  allegations  of  the  parties  appearing  having 
been  heard,  and  the  surrogate  having  inquired  particularly  into  all  the  facts 
and  circumstances,  and  being  satisfied  of  the  genuineness  of  the  will  and  the 
validity  of  its  execution,  and  the  competency  of  the  testator;  and  the  probate 
of  said  will  not  having  been  contested: 

It  is  adjudged,  that  the  instrument  offered  for  probate  in  this  matter  is 
the  last  will  and  testament  of  the  said  testator,  and,  as  such,  is  valid  as  a  will 
of  [real  and]  personal  property,  and  the  same  is  hereby  admitted  to  probate  as 
a  will  of  [real  and]  personal  property,  and  that  letters  testamentary  be  issued 
thereon  to  the  executor  A.  B.,  who  may  qualify  thereunder. 

[Signature  of  surrogate.l 

No.  31- 

[Ante,  §  234.] 

Decree  Establishing  Lost  or  Destroyed  Will. 

[As  in  Form  29  to  the  asterisk,  but  inserting  before  the  word  paper  the 
words  a  lost  or  destroyed;  and,  it  may  be,  stating  approximate  date;  and  con- 
tinuing :  and  no  instrument  in  writing,  purporting  to  be  the  last  will  and  testa- 
ment of  M.  N.,  deceased,  having  been  produced,  and  after  hearing  the  allega- 
tions and  proofs  of  the  parties,  and  due  deliberation  being  thereon  had,  the 
surrogate  having  inquired  particularly  into  all  the  facts  and  circumstances, 
and  being  satisfied  of  the  genuineness  of  the  said  lost  or  destroyed  will,  and  of 
the  validity  of  its  execution,  and  of  its  loss,  and  that  it  was  in  existence  at 
the  time  of  the  testator's  death  [or,  and  that  it  was  fraudulently  destroyed  in 
68 
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the  testator's  lifetime],  and  its  provisions  having  been  clearly  and  distinctly- 
proved  to  the  satisfaction  of  the  surrogate,  by  at  least  two  credible  witnesses 
[or,  one  credible  witness,  and  a  correct  copy  or  draft] :  Now,  on  motion  of 
A.  T.,  attorney  and  counsel  for  the  said  A.  B., 

It  is  adjudged,  that  M.  N.  duly  made  and  executed  his  last  will  and  tes- 
tament in  the  year  ,  and  that  such  will  contained  the  following  provi- 
sions [stating  them,   and  conclude  as  in  previous  forms]. 

No.    33. 

[Ante,  §  246.] 
Certificate  of  Probate. 

Surrogate's  Court,  County  of  New  York: 

Be  it  remembered,  that  in  pursuance  of  section  2629  of  the  Code  of  Civil 
Procedure,  I  hereby  certify  that  on  the  day  of  ,         ,  the  last  will 

and  testament  [with  the  codicil  thereto  attached]  of  T.  G.  S.,  deceased,  being 
the  foregoing  written  instrument,  was  upon  due  proof  duly  admitted  to  pro- 
bate by  the  surrogate's  court  of  the  county  of  New  York,  and  by  the  surro- 
gate of  said  county,  as  and  for  the  last  will  and  testament  of  said  deceased, 
and  as  a  will  valid  to  pass  [real  and  personal]  property.  Said  last  will  and 
testament  and   proofs   are   recorded  in  the  office   of   said   surrogate   in 

Liber  of  Wills,  page 

In  Testimony  Whebeof,  I  have  hereunto  subscribed  my  name  and  afiSxed 
the  seal  of  ofEce  of  the  surrogate  of  said  county,  this  day  of  ,  one 

thousand  nine  hundred  and 

[Signature.'] 
Clerk  of  the  Surrogate's  Court. 

No.   33- 

[Ante,  §  281.] 

Revoking  Probate  within  One  Year. 

I.  Petition. 
[Title.] 
To  the  Surrogate's  Court  of  county: 

The  petition  of  H.  M.,  of  ,  in  the  State  of  ,  respectfully  shows, 

as  follows: 

Your  petitioner  allegesl  [upon  his  information  and  belief] : 

I.  That  a  paper  writing,  bearing  date  the  day  of  ,  ,  pur- 
porting to  be  the  last  will  and  testament  of  J.  M.,  deceased,  and  appointing 
G.  J.  executor  thereof,  was  duly  admitted  to  probate  by  the  surrogate  of  the 
county  of  ,  on  the  day  of  ,  ,  as  a  will  of  personal  prop- 
erty. 

II.  That  the  said  paper  writing  is  not  the  last  will  and  testament  of  the 
said  J.  M.,  deceased. 

III.  That  the  said  J.  M.,  deceased,  was  not,  at  the  time  of  the  making  and 
subscribing,  or  of  the  acknowledging  by  him,  the  said  J.  M.,  of  the  said  paper 
writing  purporting  to  be  his  last  will  and  testament,  of  sound  mind  or  memory, 
or  in  any  respect  capable  of  making  a  will. 

IV.  That  the  said  J.  M.,  deceased,  did  not,  at  the  time  of  making  the  sub- 
scription at  the  end  of  said  alleged  will,  or  at  the  time  of  acknowledging  the 
same  subscription  to  have  been  made  by  him  to  the  attesting  witnesses  to  the 
said  paper  writing,  declare  the  said  paper  writing  to  be  the  last  will  and  tes- 
tament of  him,  the  said  J.  M. 

1  For  other  allegations  against  validity  of  will,  see  No.  22.  ante.  Where  probate  was 
granted  by  default  or  in  consequence  of  a  mistake,  or  where  it  was  imprope'ly  obtained 
upon  a  false  suggestion  of  fact,  without  notice  to  the  party  entitled  to  administration,  or 
upon  a  fraudulent  oonrealment  of  the  truth  with  respect  to  a  material  fact,  revocation  may 
be  had  by  motion  on  affidavit,  instead  of  by  petition.    See  ante,  §  276. 
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V.  That  the  attesting  witnesses  to  said  alleged  will  did  not,  nor  did  either 
of  them,  sign  his  name  as  a,  witness  at  the  end  of  said  alleged  will,  at  the  re- 
quest of  the  said  J.  M. 

VI.  That  the  said  paper  writing,  purporting  to  be  such  last  will  and  testa- 
ment, was  obtained,  and  the  execution  thereof  by  said  J.  M.  procured,  by- 
fraud  and  circumvention,  and  undue  influence  practiced  against  and  upon  the 
said  J.  M.  by  R.  J.,  M.  J.,  I.  J.,  and  G.  J.,  or  some  one  of  them,  or  some  other 
person  or  persons  unknown  to  the  subscriber. 

VII.  That  the  said  paper  writing  was  not  freely  and  voluntarily  executed 
or  made  as  his  last  will  and  testament,  by  said  J.  M.,  deceased,  but  that  the 
subscription  thereto,  and  publication  thereof,  by  him,  the  said  J.  M.,  were  pro- 
cured by  fraud  and  coercion  exercised  upon  him,  the  said  J.  M.,  deceased,  by 
the  said  R.,  M.,  I.,  and  G.,  or  some  one  of  them,  or  some  other  person  or  per- 
sons to  the  subscriber  unknown. 

VIII.  That  the  said  paper  writing  was  not  duly  and  sufficiently  proved  be- 
fore the  said  J.  C,  as  such  surrogate,  when  so  admitted  to  probate  as  aforesaid 
and  that  the  proofs  taken  at  the  said  surrogate's  court,  on  such  admission 
thereof  to  probate,  did  not  and  do  not  show  or  establish  that  the  said  J.  M., 
deceased,  was  of  sound  mind  or  memory  when  the  said  alleged  will  was  made, 
or  that  he  was  free  from  restraint  when  he  made  the  same,  or  that  the  same 
alleged  will  was  subscribed  by  the  said  J.  M.,  or  declared  by  him  to  be  his  last 
will  and  testament,  in  the  manner  required  by  the  statute  in  that  behalf,  or 
that  the  same  was  duly  attested  as  required  by  said  statute. 

IX.  Your  petitioner  further  alleges,  that  [the  said  G.  J.,  named  as  executor 
in  said  will,  has  taken  upon  himself  the  execution  thereof,  and  letters  testa- 
mentary have  been  duly  issued  to  him  in  accordance  therewith  —  or,  G.  B.  has 
been  duly  appointed  administrator  with  the  will  annexed  of  the  said  J.  M., 
and  letters  of  administration  issued  to  him],  and  such  letters  are  now  in  full 
force  and  eflfect. 

X.  That  the  only  legatees  named  in  the  said  will  are  [E.  F.  and  L.  M.,  both 
of  whom  are  now  alive  and  of  full  age,  and  residing  at  New  York  city,  in  this 
State  —  or,  E.  F.,  who  is  a  minor,  and  resides  at  137  Hoyt  street,  in  IJrooklyn, 
Kings  county,  and  State  of  New  York,  with  B.  F.,  who  is  his  general  guard- 
ian ;  and  L.  M.,  who  has  died  since  the  said  will  was  admitted  to  probate,  and 
of  whose  estate  J.  K.,  residing  at  Yonkers,  in  Westchester  county,  in  this 
State,  has  been  duly  appointed  executor  by  the  surrogate  of  said  county,  by 
letters  bearing  date  the  day  of  ,  ,  which  letters  are  now  in  full 
force  and  effect]. 

XI.  Your  petitioner  further  alleges,  that  he  is  the  son  of  the  said  J.  M.,  de- 
ceased, and  one  of  his  next  of  kin  [or,  that  he  is  a  person  interested  in  the 
estate  of  the  said — etc.,  describing  howl. 

Wheebfohe,  your  petitioner  prays  for  a  decree  revoking  said  probate;  and 
for  such  other  and  further  relief  as  may  be  just;  and  that  the  said  executor 
[or,  administrator  with  the  will  annexed],  and  all  of  the  devisees  and  legatees 
named  in  said  alleged  will,  and  all  other  persons  who  are  parties  to  the  pro- 
ceeding in  which  said  probate  was  granted,  be  cited  to  *  show  cause  why  said 
probate  should  not  be  revoked;  *  and  why  your  petitioner  should  not  have 
such  other  and  further  relief  as  may  be  just. 

[Date.']  [Signature.'] 

[  'Verification.'] 

[Citation:  insert  in  general  Form  (see  'No.  5)  fhe  words  between  the  as- 
terisks in  above  Form.] 

II.  Decree  Revoking  or  Confirming  Probate. 
[Title.'] 

A  verified  petition  containing  allegations  against  the  validity  of  the  last 
will  and  testament  of  J.  M.,  late  of  the  city  of  ,  deceased,  and  against 

the  competency  of  the  proof  thereof,  having  been  presented  to  the  surrogate's 
court  of  the  county  of  ,  on  the  day  of  ,         ,  by  H.  M.   [one 

of  the  next  of  kin  of  said  J.  M.,  deceased,  and  a  citation  having  been  there- 
upon issued,  requiring  the  executor  —  or,  administrator  with  the  will  annexed] 
of  said  will,  and  all  the  devisees  and  legatees  therein  named   [and  all  other 
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persons  who  were  parties  to  the  proceedings  for  said  probate],  to  appear  before 
said  surrogate's   [court],  on  the  day  of  ,         ,  to  show  cause  why 

the  probate  of  the  said  will  should  not  be  revoked: 

And  the  said  citation  having  been  returned,  with  proof  of  due  service 
thereof  on  all  the  persons  to  whom  it  was  directed;  and  on  the  return  day  of 
said  citation,  said  executor  [or,  administrator  with  the  will  annexed]  of  said 
H.  M.,  deceased,  having  appeared  by  T.  B.,  his  attorney  and  counsel],  and  in- 
terposed an  answer  [denying  the  facts  and  conclusions  stated  in  said  allega- 
tions] ;  and  the  said  H.  M.  having  appeared  by  A.  T.,  his  attorney  and  counsel, 
and  S.  G.  having  been  appointed  by  the  said  surrogate  special  guardian  for  the 
minors  E.  F.  and  G.  H.,  to  appear  for  and  take  care  of  their  interests  in  this 
proceeding,  and  having  duly  appeared  herein  as  such  special  guardian,  and  no 
one  else  having  appeared;  and  said  surrogate  having  duly  heard  the  allega- 
tions and  proofs  of  the  parties  [and  having  proceeded  to  take  the  proofs  of  the 
subscribing  witnesses  to  said  will],  and  due  deliberation  being  had  thereon.* 
And  it  appearing  to  the  said  surrogate  that  [here  state  the  objection  to  valid- 
ity sustained;  see  No.  29]. 

Now,  on  motion  of  A.  T.,  attorney  for  said  petitioner: 

It  is  adjudged  and  deckeed,  that  said  paper  writing   is  not   sufiBciently 
proved  to  be  the  last  will  of  said  H.  M.  [or,  is  invalid  for  the  reason  that  — 
stating  it],  and  that  the  probate  thereof,  and  the  decree  therefor,  entered  the 
day  of  ,         ,   [and  the  letters  testamentary  —  or,  of  administra- 

tion with  the  will  annexed  —  issued  thereon,  be,  and  the  same  hereby  are, 
revoked] . 

[Or,  after  reciting  facts  found  by  the  surrogate,  insert,  in  lieu  of  matter 
following  the  asterisk;]  It  is  adjudged  and  decreed,  that  said  last  will  and 
testament  of  J.  M.,  deceased,  and  the  probate  thereof,  heretofore  made,  and  the 
decree  entered  thereon  in  this  court,  on  the  day  of  ,         ,  be,  and 

the  same  hereby  are,  in  all  respects,  ratified  and  confirmed. 

And  it  is  further  ordered:  1.  That  the  above-mentioned  allegations,  filed 
in  this   proceeding,   on  the  day  of  ,         ,  by  H.   M.,  be,   and   the 

same  hereby  are,  dismissed  [but  that  the  expense  of  this  proceeding  shall  not 
be  charged  personally  against  the  said  H.  M.] .    2.  That  said  G.  J.,  as  the  exec- 
utor of  said  will  of  J.  M.,  deceased,  pay  to  his  counsel,  out  of  any  funds 
that  are  or  may  come  under  his  control  as  such  executor,  the  sum  of 
dollars,  for  costs  of  this  proceeding.    3.  That  the  sum  of  dollars  be,  and 

the  same  is,  hereby  allowed  to  S.  G.,  the  special  guardian  appointed  in  •this 
proceeding  for  the  minors  E.  F.  and  G.  H.,  one-half  of  such  amount  to  be 
paid  by  each  of  said  minors  to  said  special  guardian  out  of  their  respective 
estates. 

[Signature  of], 

Surrogate. 
No.  34. 

[Ante,  §  296.] 

Renunciation  of  Letters. 

[Title.] 

I,  C.  D.,  of  the  city  of  New  York,  one  of  the  executors  named  and  appointed 
in  and  by  the  last  will  and  testament  of  A.  B.,  late  of  the  city  of  New  York, 
deceased,  do  hereby  *  renounce  the  said  appointment,  and  all  right  and  claim 
to  letters  testamentary  on  the  said  last  will  and  testament,  or  to  act  as  execu- 
tor thereof. 

[If  there  is  no  executor  appointed,  or  if  the  executor  has  renounced,  say:] 
I,  R.  D.  L.,  residuary  legatee  [or,  special  legatee]  named  in  the  last  will  and 
testament  of  A.  B.,  deceased,  do  hereby  renounce  all  right  and  claim  to  letters 
of  administration  with  the  will  annexed,  on  the  estate  of  said  decedent. 

[Or,  if  there  be  no  will,  say:]  I,  E.  D.  L.,  a  [stating  relationship  to  dece- 
dent] of  the  decedent,  A.  B.,  do  hereby  renounce  all  right  to  letters  of  adminis- 
tration on  the  estate  of  the  said  decedent. 

[Date.]  [Signature.] 

[To  be  authenticated  as  a  deed,  or  attested  by  witness  to  surrogate's  satis- 
faction.] 
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No.  35. 

[Ante,  §  297.] 

Retraction  of  a  Renunciation. 

[As  ahove  to  the  asterisk,  continuing  :'\  retract  the  renunciation  of  my  said 
appointment,  and  of  the  right  and  claim  to  letters  testamentary  on  said  will, 
and  the  right  to  act  as  one  of  the  executors  thereof,  which  was  filed  in  the 
oface  of  the  surrogate  of  county ;  and  pray  that  letters  testamentary  may 

be  granted  to  me,  according  to  law,  as  one  of  such  executors  thereof. 
I      [Date.']  [Signature.] 

[Addressed]  To  ^ 

Surrogate. 
[Authentication,  same  as  of  renunciation.] 

No.  36. 

[Ante,  §  300.] 
Oath  or  Affirmation  of  Executor  or  Administrator. 

[Title  and  Venue.] 

I,  C.  D.,  one  of  the  executors  named  in  [or,  appointed  by  virtue  of  a  power 
contained  in]  the  last  will  and  testament  of  [or,  about  to  be  appointed  sole 
administrator  of  the  estate  of]  A.  B.,  late  of  the  city  of  New  York,  deceased, 
do  depose  [or,  solemnly,  sincerely,  and  truly  affirm]  and  say,  that  I  am  a 
resident  of  New  York  city,  in  the  State  of  New  York,  and  over  twenty-one 
years  of  age,  and  that  I  will  well,  faithfully,  and  honestly  discharge  the  duties 
of  executor  of  the  said  last  will  and  testament  [or,  of  such  administrator]. 

[Jurat.]  [Signature.] 

No.  37. 

[Ante,  §  298.] 

Proceedings  to  Compel  Executor  to  Qualify. 

I.  Petition  to  Obtain  Order  to  Qualify. 
[Title.] 

To  ,  Surrogate  of  the  county  of  : 

The  petition  of  A.  B.  respectfully  shows  as  follows:  Your  petitioner  alleges 
[upon  information  and  belief], 

I.  That  your  petitioner  is  [one  of  the  legatees  named  in  the  will  —  or,  a, 
creditor  —  stating  the  amount  of  the  debt,  and  how  it  arose]  of  C.  D.,  de- 
ceased. 

II.  That  the  will  of  the  said  C.  D.  was  on  the  day  of  ,  ,  duly 
admitted  to  probate  by  the  surrogate's  court  of  this  county. 

III.  That  one  J.  K.,  residing  at  No.  ,  street,  in  the  city  of  , 
is  named  as  an  executor  [or,  has  been  duly  chosen  executor  by  virtue  of  a 
power  contained]  in  said  will,  and  has  not  renounced,  and  has  not  yet  ap- 
peared to  qualify  and  take  upon  himself  the  execution  of  the  said  will,  not- 
withstanding *  more  than  thirty  days  have  elapsed  since  said  will  was  admitted 
to  probate  as  aforesaid  [or,  since  such  choice  was  made].  [Or,  if  ohjections 
have  teen  filed  and  dismissed,  substitute,  for  what  follows  the  *,  five  days 
have  elapsed  since  objections  to  the  granting  of  letters  to  him,  filed  on  the 

day  of  ,         ,  were  dismissed  by  the  surrogate.] 

IV.  That  no  previous  application  for  such  an  order  has  been  made. 
Whebefoee,  your  petitioner  prays,  that  an  order  may  be  made,  requiring 

the  said  J.  K.  to  qualify  as  such  executor,  within  a  certain  time  therein  to  be 
specified,  and  that,  in  default  thereof,  he  be  deemed  to  have  renounced  the  said 
a,ppointment. 

[Date.]  A.  B. 

[Verifioation.] 
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II.  Order  that  Executor  Qualify  or  he  Deemed  to  have  Renounced. 
ITitle.} 

On  reading  and  filing  the  petition  of  A.  B.,  dated  the  day  of  , 

,  and  on  motion  of  A.  T.,  attorney  and  counsel  for  said  petitioner, 
It  is  ordered,  that  J.  K.,  of  No.         ,         street,  in  the  city  of  ,  qualify 

^s  an  executor  of  the  will  of  A.  B.,  late  of  ,  deceased,  on  or  before  the 

day  of  ,         ,  and  that,  in  default  of  so  doing,  he  be  deemed  to 

have  renounced  his  appointment  as  such. 

III.  Order  that  Executor  be  Deemed  to  have  Renounced. 
[Title.1 

On  reading  and  filing  the  order  made  in  this  matter,  upon  the  petition  of 
A.  B.,  on  the  day  of  ,         ,  requiring  J.  K.,  the  executor  named  in 

the  will  of  C.  D.,  deceased,  to  qualify  as  such  executor,  on  or  before  the 
day  of  ,         ,  and  directing  that,  in  default  thereof,  he  be  deemed  to 

have  renounced  the  said  appointment,  and  due  proof  of  the  due  service  thereof, 
on  the  said  J.  K.,  and  the  said  J.  K.  having  neglected  to  qualify  as  required  by 
said  order,  and  an  order  having  on  that  day  been  entered,  allowing  him  until 
this  day  to  qualify,  and  he  having  failed  to  qualify  within  said  time,  and  no 
further  order  extending  the  time  having  been  granted, 

Ordered,  that  the  said  J.  K.,  by  reason  of  such  neglect,  has,  and  is  to  be 
deemed  to  have,  renounced  the  appointment  as  executor  as  aforesaid. 
[Date.]  il:iignature  of], 

Surrogate. 
No.  38. 
[Ante,  §  301.] 
Letters  Testamentary. 

The  People  op  the  State  op  New  York, 

To  all  to  whom  these  presents  shall  come,  or  whom  they  may  concern,  send 
greeting : 

Know  te,  that  at  the  city  and  county  of  New  York,   on  the  day  of 

,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  ,  before 

Hon.  ,   surrogate  of   our   said   county,   the   last  will   and  testament   of 

A.  B.,  deceased,  was  proved,  and  is  now  approved  and  allowed  by  us;  and  the 
said  A.  B.,  having  been  at  the  time  of  his  death  a  resident  of  the  county  of 
New  York  [or  state  other  ground  of  jurisdiction]  by  means  whereof  the  prov- 
ing and  registering  of  said  will,  and  the  granting  of  administration  of  all  and 
singular  the  goods,  chattels,  and  credits  of  the  said  testator,  and  also  the 
auditing,  allowing,  and  judicially  settling  the  account  thereof,  doth  belong  to 
us,  the  administration  of  all  and  singular  the  goods,  chattels,  and  credits  of  the 
said  deceased,  in  any  way  concerning  his  will,  is  granted  unto  C.  D.,  one  of  the 
executors  in  the  said  will  named,  he  being  first  duly  sworn  well,  faithfully,  and 
honestly  to  discharge  the  duties  of  such  executor. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  the  surrogate's 
court  of  the  county  of  New  York  to  be  hereunto  affixed. 

Witness,  Hon.  ,  surrogate  of  our  said  county,  at  the  city  of  New 

York,  the  day  of  ,  one  thousand  nine  hundred  and 

[Seal.]  [Signature  of], 

the  Surrogate. 
No.  39. 

[Ante,  §  306.] 

Supplementary  Letters. 

I.  Petition. 
ITitle.] 
To  ,  Surrogate  of  the  county  of  New  York. 

The  petition  of  C.  D.,  of  street,  of  the  city  of  New  York,  respectfully 

shows : 

I.  That  the  will  of  A.  B.,  deceased,  late  of  street,  in  the  city  of  New 

Tork,  was,  on  the  day  of  ,         ,  duly  admitted  to  probate  by  the 
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surrogate  of  the  county  of  New  York,  and  recorded  by  him  in  Liber  , 

page         ,  of  the  records  of  Wills  in  his  office,  and  on  the  day  of  , 

19  ,  letters  testamentary  were  issued  thereupon,  by  the  said  surrogate,  to 
M.  N.,  one  of  the  executors  named  therein. 

II.  That  your  petitioner  is  one  of  the  executors  named  in  said  will,  but  at 
the  time  of  the  admission  of  the  said  will  to  probate,  and  the  issue  of  letters 
thereon,  he  was  a  minor  under  the  age  of  twenty-one  years,  by  reason  whereof 
letters  testamentary  could  not  issue  to  him. 

III.  That  your  petitioner,  since  the  said  will  was  admitted  to  probate,  to 
wit,  on  the  day  of  ,         ,  arrived  at  the  age  of  twenty-one  years. 

IV.  That  the  execution  of  said  will  is  not  yet  completed,  but  Istate  what 
remains  to  be  done  to  complete  the  wiW]. 

Wherefore,  your  petitioner  prays,  that  supplementary  letters  testamentary 
may  be  issued  to  him  in  the  same  manner  as  the  original  letters,  and  that  he 
may  be  authorized  to  join  in  the  execution  of  such  will  witn  the  person  already 
appointed. 

[Dote.]  [Signature.] 

[Verification.] 

Order  for  Supplementary  Letters  Testamentart/. 
[Title.] 

Whereas,  J.  C.  D.,  named  in  the  last  will  and  testament  of  A.  B.  as  one  of 
the  executors  thereof,  was  at  the  time  said  will  was  admitted  to  probate,  an 
infant  under  the  age  of  twenty-one  years,  by  reason  whereof  letters  testa- 
mentary could  not  issue  to  him;  and  whereas,  the  said  J.  C.  D.  arrived  at 
the  age  of  twenty-one  years  on  the  day  of  ,  19     ;  and  the  execution 

of  said  will  is  not  yet  completed;  Now,  on  reading  and  filing  the  verified 
petition  of  the  said  J.  C.  D.,  It  is  ordered  and  adjudged,  that  supplementary 
letters  testamentary  issue  to  the  said  J.  C.  D.  on  the  will  of  A.  B.,  deceased, 
in  the  same  manner  as  the  original  letters,  and  he  is  hereby  authorized  to 
join  in  the  execution  of  said  will  with  the  other  executors  already  appointed. 

No.  40. 

[Ante,  §   309.] 

Staying  Grant  of  Letters  Testamentary. 

I.  Affidavit  of  Intention  to  Pile  Objections  against  Grant  of  Letters. 
[Title  and  Venue.] 
J.  B.,  of  the  city  of  New  York,  being  duly  sworn,  says : 

I.  That  she  is  the  widow  of  A.  B.,  late  of  the  city  of  New  York,  deceased, 
whose  last  will  and  testament  was,  on  the  day  of  ,  ,  duly 
admitted  to  probate  by  the  surrogate  of  the  county  of  New  York,  and  of 
which  said  will  C.  D.  is  named  one  of  the  executors. 

II.  That  she  is  a  legatee  under  the  the  said  last  will,  and  is  advised  and 
believes  that  there  are  one  or  more  legal  objections  against  the  granting  of 
letters  testamentary  thereon  to  the  said  C.  D.,  and  that  she  intends  to  file  a 
specific  statement  of  the  same. 

[Jurat.]  [Signature.] 

II.  Objections   against    the   Granting-  of  Letters   Testamentary. 
[Title.] 
To  Hon.  ,  surrogate  of  the  county  of  New  York: 

The  objections  of  J.  B.,  of  the  city  of  New  York,  widow,  a  legatee  under 
the  last  will  and  testament  of  A.  B.,-  late  of  the  city  of  New  York,  deceased, 
against  the  granting  of  letters  testamentary  of  the  said  last  will  and  testa- 
ment to  C.  D.,  one  of  the  executors  therein  named. 

First  Objection.  That  the  said  C.  D.  is  incompetent  to  execute  the  duties 
of  his  trust  as  executor  of  the  last  will  and  testament,  by  reason  of  im- 
providence. 
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Second  Objection.  That  the  cireumstanoes  of  the  said  C.  D.  are  such  that 
they  do  not  afford  adequate  security  to  the  creditors,  legatees,  and  relatives  of 
the  said  deceased  for  the  due  administration  of  the  estate;  that  he  has 
recently  failed  in  his  business  as  a  merchant  of  the  city  of  New  York,  and 
become  insolvent;  and  that  the  debts  owing  by  the  said  C.  D.  greatly  exceed 
the  amount  of  property  belonging  to  him. 

[Dote.]  [Signature.] 

[Venue.'] 

J.  B.,  of  ,  in  [or  the  attorney  may  verify],  being  duly 

sworn,  says  he  believes  the  foregoing  statement  of  objections,  by  him  sub- 
scribed, to  be  true. 

[Jurat.]  [Signature.] 

III.  Answer  to  Objections. 
[Title.] 

C.  D.,  one  of  the  executors  named  in  the  last  will  and  testament  of  A.  E  , 
deceased,  in  answer  to  the  objections  filed  by  J.  B.,  in  this  matter,  respect- 
fully says: 

I.  That  he  is  not  incompetent  to  execute  the  duties  of  his  trust  as  executor 
of  the  said  last  will  and  testament  by  reason  of  improvidence  [or  any  other 
allegation  in  justification], 

II.  That  his  circumstances  are  such  as  to  afford  ample  security  to  the  cred- 
itors, legatees,  and  relatives  of  the  said  deceased  for  the  due  administration 
of  the  estate  [may  add  amount  of  income  if  desired,  and  any  other  form  of 
denial  suited  to  the  exigency  of  the  case]. 

Wherefore,  he  prays  the  adjudication  of  the  court  upon  such  objections. 
[Verification  as  in  preceding  form.]  [Signature.] 

IV.  Order  for  Inquiry. 
[Title.] 

On  reading  and  filing  the  objections  of  J.  B.,  the  widow  of  A.  B.,  late  of 
the  city  of  New  York,  deceased,  and  a  legatee  under  his  last  will  and  testa- 
ment, against  the  granting  of  letters  testamentary  of  the  said  last  mil  and 
testament  of  C.  D.,  one  of  the  executoi's  therein  named: 

Ordered,  that  the  said  C.   D.   personally  appear  before   the   surrogate   of 
the  county  of  New  York,  at  his  office  in  the  city  of  New  York,  on  the 
day  of        ,         ,  at  10:30  o'clock  in  the  forenoon  of  that  day,  and  attend  the 
inquiry  into  the  said  objections;  and  that  the  said  J.  B.  appear  at  the  same 
time  and  place,  and  proceed  with  the  inquiry  into  the  said  objections. 

[Signature,] 

Surrogate. 
V.  Order  on  Objections. 
[Title.] 

J.  B.,  the  widow  of  A.  B.,  late  of  the  city  of  New  York,  deceased,  and  a 
legatee  under  his  last  will  and  testament,  having  duly  filed  her  objections 
against  the  granting  of  letters  testamentary  of  the  said  last  will  and  testament 
to  C.  D.,  one  of  the  executors  named  therein,  and  the  surrogate  having  in- 
quired into  the  said  objections,  and  due  proof  having  been  taken,  and  after 
hearing  counsel  for  the  respective  parties,  and  it  annearing  to  the  said  surro- 
gate that  [the  said  C.  D.  is  incompetent,  by  reason  of  improvidence,  to  execute 
the  duties  of  his  trust  as  such  executor. 

Ordered,  that  letters  testamentary  of  the  said  last  will  and  testament  be 
refused  to  the  said  C.  D.]. 

[Or,  the  circumstances  of  the  said  C.  D.  are  such  that  they  do  not  afford 
adequate  security  to  the  creditors,  legatees,  and  relatives  of  the  said  deceased, 
for  the  due  administration  of  the  said  estate. 

Ordered,  that  such  letters  testamentary  aforesaid  be  refusel  to  the  said 
C.  D.,  until  he  shall  give  a  bond,  as  required  by  law,  in  a  penalty  of 
dollars.] 

[Or,  the  said  C.  D.  is,  in  all  respects,  competent  to  execute  the  duties  of  his 
trust  as  such  executor,  and  that  he  is  not  disqualified  therefrom  by  reason  of 
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improvidence,  and  that  the  circumstances  of  the  said  C.  D.  are  such  that  they 
do  afford  adequate  security  for  the  due  administration  of  said  estate, 

Ordbbed,  that  the  objections  filed  by  the  said  J.  B.  against  the  issuing  of 
letters  testamentary  to  the  said  C.  D.  be  dismissed. 

It  is  further  ordered,  that  the  said  J.  B.  pay  the  costs  of  the  said  C.  D. 
on  this  proceeding,  and  the  fees  and  expenses  thereof  to  be  taxed. 

[Signature'] , 

Surrogate. 
No.  41. 

[Ante,   §   313.] 

Granting  Ancillary  Letters  on  Foreign  Probate. 

I.  Petition. 
[Title.] 
To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  C.  D.,  residing  at  ,  State  of  ,  respectfully 

shows   [upon  information  and  belief]   that  your  petitioner  is   [here  state  in 
what  capacity  the  petitioner  applies  to  the  court]  of  said  deceased. 

I.  That  said  deceased  was,  at  the  time  of  his  death,  a  resident  of  Chicago, 
State  of  Illinois,  and  departed  this  life  in  Chicago,  State  of  Illinois,  on  the 

day  of  ,         ,  leaving  personal  property  within  this  county. 

II.  That,  on  the  day  of  ,  ,  the  will  of  said  deceased  was 
duly  admitted  to  probate  by  the  county  court  of  Cook  county,  in  the  State  of 
Illinois,  a  court  of  competent  jurisdiction  for  that  purpose,  being  a  court 
within  the  State  [or,  territory  —  or,  county]  where  said  will  was  executed  [or, 
where  said  testator  resided  at  the  time  of  his  death],  and  said  will  was  duly 
recorded  in  the  office  of  the  said  county  court,  on  the  day  of  ,  , 
the  same  being  the  proper  office  therefor,  as  prescribed  by  the  laws  of  said 
State  of  Illinois,  and  the  said  will  with  the  proofs  and  records  thereof  remains 
in  said  office. 

III.  That,  on  the  day  of  ,  ,  letters  testamentary  upon  the 
estate  of  the  said  A.  B.,  deceased,  were  duly  issued  to  your  petitioner,  as  the 
sole  executor  named  in  said  will,  and  by  virtue  thereof  your  petitioner,  under 
the  laws  of  the  State  of  Illinois,  became  and  is  solely  entitled  to  the  possession 
of  the  personal  estate  of  the  said  A.  B.  situated  in  the  State  of  Illinois  [or 
state  that  letters  testamentary  have  not  been  granted]. 

TV.  That  an  exemplified  copy  of  the  [record  of]  said  will,  and  of  the  decree 
admitting  the  same  to  probate  [and  of  the  letters  issued  thereupon]  is  hereto 
annexed,  and  marked  "  Exhibit  A." 

V.  That  said  will  relates  to  personal  property,  and  that  the  value  of  such 
property,  left  by  the  deceased,  *  does  not  exceed  in  value  the  sum  of 

dollars,  and  the  amount  of  debts  due  or  claimed  to  be  due  from  the  decedent  to 
residents  of  this  State  is  dollars,  or  thereabouts,  and  does  not  exceed 

the  sum  of  ,  dollars. 

VI.  That  the  decedent  left  personal  property  in  the  county  [of  the  surrogate 
applied  to,  or  other  jurisdictional  facts]. 

VII.  Your  petitioner  further  alleges,  that  he  has  made  diligent  search  to 
discover  who  are  the  creditors  of  the  said  A.  B.,  residing  in  the  State  of  New 
York,  as  follows,  to  wit:  [Here  state  the  efforts  made  to  ascertain  the  cred- 
itors, as  that  he  has  advertised,  etc.],  and  that,  according  to  the  best  informa- 
tion and  belief  of  your  petitioner,  the  only  creditors  of  the  said  A.  B.  who 
reside  in  the  State  of  New  York,  and  the  only  persons  so  resident  who  may 
make  any  claim  against  the  estate  of  the  said  A.  B.,  are  J.  K.  and  L.  M.,  both 
of  New  York  city. 

VIII.  That  no  previous  application  for  ancillary  letters  testamentary  has 
been  made  to  this  or  any  other  surrogate's  court  of  this  State. 

Your  petitioner,  therefore,  prays  that  ancillary  letters  testamentary  upon 
the  estate  of  the  said  A.  B.  may  be  issued  to  him,  upon  his  qualifying  as 
prescribed  by  law,  and  to  that  end  that  a  citation  may  issue  according  to  law. 

[Date.]  [Signature.] 

[Verification.] 
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II.  Exemplification  of  Record. 
The  People  of  the   State  of  New  York,  by  the  grace  of  God  free  and 
independent. 
To  all  to  whom  these  presents  shall  or  may  concern,  greeting: 
Know  ye,  that  we,  having  examined  the  records  and  files  in  the  office  of  the 
surrogate  of  the  countj'  of  ,  do  find  there  remaining  a  certain  record  of 

the  last  will  and  testament  of  A.  B.,  deceased  [or  other  papers],  in  the  words 
and  figures  following,  to  wit:  All  which  we  have  caused  by  these  presents  to 
be  exemplified,  and  the  seal  of  our  said  surrogate's  court  to  be  hereunto 
affixed. 

Witness,  Hon.  ,  surrogate  of  the   county  of  ,   at  the   city 

[Seal.]   of  ,  the  day  of  ,  in  the  year  of  our  Lord,  one 

thousand  nine  himdred  and  .  [Signature.'] 

Clerk  of  the   Surrogate's   Court. 
STATE    OF    NEW    YORK,  ) 
County  of  ,        j-  ««•  ■ 

I,  ,  surrogate  of  the  county  of  ,  and  sole  presiding  judge  of 

the  surrogate's  court  of  the  county  of  ,  in  the  State  of  New  York,  the 

same  being  a  court  of  record,  having  a  seal,  do  hereby  certify  that 
[clerk  of  the  surrogate's  court],  whose  name  is  subscribed  to  the  foregoing 
certificate  of  attestation,  now  is,  and  was  at  the  time  of  signing  and  sealing 
the  same,  the  clerk  of  the  surrogate's  court  of  the  county  of  ,  afore- 

said, and  keeper  of  the  records  and  seal  thereof,  duly  appointed  and  qualified, 
and  that  full  faith  and  credit  are,  and  of  right  ought  to  be  given  to  all  his 
official  acts,  as  such,  in  all  courts  of  record  and  elsewhere,  and  that  the  said 
attestation  is  in  due  form  of  law,  and  made  by  the  proper  officer,  and  that  the 
seal  annexed  is  the  seal  of  said  court. 

Witness  my  hand  [etc.].  [Signature.] 

Surrogate. 
STATE    OF   NEW    YORK,  )        . 
County  of  ;        )      " 

I,  ,  clerk  of  the  surrogate's  court  of  the  county  of  ,  do 

hereby  certify  that  ,  whose  name  is  subscribed  in  the  preceding  cer- 

tificate, is  the  sole  presiding  judge  of  the  surrogate's  court  of  the  county  of 
,  duly  elected,  sworn,  and  qualified,  and  that  the  signature  of  said 
judge  to  said  certificate  is  genuine. 

In  Testimony  Wheebof  [etc.].  [Signature.] 

[Seal.']  Clerk   of  the   Surrogate's  Court. 

III.  Affidavit  as  to  Legatees,   Heirs,  etc.,  may  6e  Adopted  from  Form  17. 

IV.  Citation. 
[Insert  after  "  greeting  "  in  No.  5 :  ] 

Whereas,  C.  D.,  of  ,  has  lately  applied  to  our  surtrogate's  court  of 

the  county  of  ,  for  ancillary  letters  testamentary  under  the  last  will 

and  testament  of  the  said  A.  B.,  deceased,  an  exemplified  copy  of  which  was, 
on  the  day  of  ,         ,  filed  in  this  office;   therefore,  you  and  each 

of  you  are  cited  to  appear  before  our  said  surrogate,  at  his  office,  in  the  city 
of  ,   on  the  day  of  ,         ,   at  o'clock   in   the  noon 

of  that  day,  then  and  there  to  show  cause  why  such  letters  should  not  issue. 
[Teste,  Seal,  and  Signatures  as  in  No.  5.] 

Y.  Decree  awarding  Ancillary  Letters   Testamentary. 
[Title.] 

An   exemplified  copy   of  the    [record   of   the]    will   of  A.   B.,   late   of  the 
[  of  ,'and  State  of  ],  deceased,  and  of  the  judgment,  decree, 

or  order  of  the  court  of  ,  within  said   [State],  entered  the 

day  of  ,        ,  duly  admitting  the  same  to  probate   [and  of  the  letters 

testamentary  issued  thereon  to  C.  D.,  the  executor  in  said  will  named],  having 
been  filed  in  this  court,  on  the  day  of  ,  [together  with  an  in- 
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strument  duly  executed  by  said  C.  D.,  authorizing  E.  F.,  of  No.         , 
street,  in  ,  to  receive  ancillary  letters  ot  administration  with  the  will 

annexed,  upon  the  estate  of  said  A.  B.]  ;  and  the  said  C.  D.,  having  therewith 
presented  to  and  filed  in  this  court  his  duly  verified  petition,  praying  for  a  de- 
cree awarding  to  him  [or,  to  E.  F.]  ancillary  letters  testamentary  on  said  will 
lor,  of  administration  with  the  will  annexed,  upon  the  goods,  chattels,  and 
credits]  of  said  A.  B.,  deceased  [and  the  surrogate  having  ascertained,  to  his 
satisfaction,  that  there  are  no  creditors  or  persons  claiming  to  be  creditors  of 
the  said  decedent  residing  within  the  State  of  New  York]  : 

Now,  on  motion  of  A.  T.,  attorney  and  counsel  for  said  C.  D., 
It  is  adjudged  and  decreed,  that  administration  with  the  will  annexed,  on 
the  goods,  chattels,  and  credits,  within  this  State,  of  A.  B.,  deceased,  be,  and 
the  same  is  hereby,  awarded  to  said  C.  D.,  and  that  ancillary  letters  testa- 
mentary on  said  will  [or,  of  administration  with  said  will  annexed]  issue  to 
the  said  ,  upon  his  taking  and  subscribing  the  statutory  oath  or  afSr- 

rnation,   and  executing,  according  to  law,  a  bond,  with  sufficient  sure- 

ties, in  a  penalty  of  dollars.  [Signature  of], 

Surrogate. 
VI.  Ancillary  Letters. 
The  People  of  the   State  of  New  Yobk,  by  the  grace  of   God  free   and 
independent. 
To  all  to  whom  these  presents  shall  come,  or  whom  they  may  concern,  send 
greeting : 

Know  ye,  that  on  the  day  of  ,   in  the  year  of   our  Lord,   one 

thousand  nine  hundred  and  ,  the  last  will  and  testament  of  L.  E.,  late 

of  Boston,  in  the  State  of  Massachusetts,  deceased,  was  duly  admitted  to 
probate  by  the  court,  a  competent  court  within  the  State  of  Massachu- 

setts, where  the  said  will  was  executed  and  the  said  L.  R.  resided  at  the 
time  of  his  death,  and  letters  testamentary  thereon  were  by  said  court  duly 
issued  to  E.  G.,  residing  in  the  said  city  of  Boston,  and  the  said  will  and 
testament  was,  together  with  the  said  letters,  duly  filed  and  recorded  in  and  by 
our  surrogate's  court  of  the  city  and  county  of  New  York,  upon  an  application 
duly  made  for  that  purpose,  accompanied  by  a  duly  exemplified  and  authen- 
ticated copy  of  the  said  will  and  of  said  letters  and  of  the  decree  of  the  said 
court,  admitting  said  will  to  probate,  and  of  said  letters,  and  the  said  L.  E. 
having  died,  leaving  personal  property  within  the  county  of  New  York,  by 
means  whereof  the  filing  and  recording  of  said  will  and  the  granting  adminis- 
tration of  all  and  singular  the  goods,  chattels,  and  credits  of  the  said  testator, 
and  also  the  auditing,  allowing,  and  final  discharging  the  account  thereof, 
doth  belong  unto  us,  the  administration  of  all  and  singular  the  goods,  chattels, 
and  credits  of  the  said  deceased,  and  any  way  concerning  his  will,  is  granted 
unto  the  said  E.  G.,  executor  in  the  said  will  named,  he  being  first  duly 
sworn  well,  faithfully,  and  honestly  to  discharge  the  duties  of  such  executor. 

In  Testimony  Whekeof  we  have  caused  the  seal  of  the  surrogate's  court  oi 
the  county  of  New  York  to  be  hereunto  affixed. 

Witness,  Hon.  ,   surrogate  of  our  county,   at  the   city   of 

New  York,  the  day  of  ,  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  .  [Signature.'i 

Clerk   of  the  Surrogate's   Court. 

No.  42. 

[Ante,   §   330.]  1 

Administration  with  tlie  Will  Annexed. 

I.  Petition  for  Letters. 
[Title.'i 
To  the  Surrogate's  Court  of  county: 

The  petition  of  C.  C.  G.,  of  ,  in  the  county  of  ,  and  State  of 

'New  York,  respectfully  shows  to  this  court: 

I.  That  the  will  of  A.  B.,  late  of  ,  in  the  county  of  ,  and 

^tate  of  ,  was  duly  admitted  to  probate,  by  a  decree  of  this  court,  ren- 

•dered  on  the  day  of  , 
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II.  That  no  person  is  named  as  executor  in  said  will,  and  that  the  same 
contains  no  power  authorizing  the  selection,  as  executor,  of  a  person  not 
named  therein.  lOr,  U.  That  E.  F.,  named  as  sole  executor  in  said  will,  duly 
renounced  his  appointment  as  such,  by  an  instrument  filed  and  recorded  in  the 
office  of  the  surrogate  of  this  county,  on  the  day  of  ,  , —  or 
state  other  cause  of  vacancy.'] 

III.  That  your  petitioner  has  to  the  best  of  his  ability  estimated  and  ascer- 
tained the  value  of  the  personal  property  of  which  the  said  testator  died  pos- 
sessed, together  with  the  probable  amount  to  be  recovered  by  reason  of  any 
right  of  action  granted  to  his  executor  or  administrator  by  special  provision  of 
law,  and  the  value  of  the  real  property,  or  of  the  proceeds  thereof,  which  may 
come  to  the  hands  of  such  executor  or  administrator  by  virtue  of  provisions 
contained  in  the  will,  and  that  the  same  will  not  exceed,  in  all,  the  sum 
of  dollars,  according  to  the  best  of  your  petitioner's  information  and 
belief. 

IV.  That  your  petitioner  is  over  the  age  of  twenty-one  years,  and  is  one  of 
the  next  of  kin  of  the  said  testator  ior,  a  specific  —  or,  residuary  —  legatee 
named  in  said  will].  That  G.  H.  and  M.  N.  are  the  only  specific  legatees 
named  in  said  will,  and  the  only  persons  entitled  to  a  prior  right  of  adminis- 
tration, there  being  no  residuary  legatees  therein  named. 

V.  That  the  said  G.  H.  resides  at  ,  in  the  county  of  ,  and 
State  of  ,  and  that  said  M.  N.  resides  at  No.  ,  street,  in  the 
city  of             ,  in  tlie  State  of 

Wheeepoee,  your  petitioner  prays  that  a  decree  may  be  made  by  this 
court,  granting  letters  of  administration  with  the  will  annexed,  of  the  goods, 
chattels,  and  credits  of  the  said  testator,  to  your  petitioner;  and  that  all  the 
persons  aforesaid,  having  a  prior  right  to  such  administration,  may  be  cited 
to  show  cause  why  such  letters  should  not  be  granted. 

[Date.'i  [Signature.] 

[Verification.] 

[Renunciation,  and  Retraction  of  Renunciation,  as  of  Executor.] 

[Form  of  Decree.     See  No.  44,  III.] 

II.  Letters  of  Administration  with  the  Will  Annexed. 
The  People  or  the  State  of  New  York, 
To  C.  D.,  send  greeting: 

Wheeeas,  a.  B.,  lately  departed  this  life,  having  previously  duly  made  and 
executed  his  last  will  and  testament;  And  Whereas  said  will  was,  on  the 
day  of  ,  in  the  year  one  thousand  nine  hundred  and  ,  duly  admit- 

ted to  probate  by  the  surrogate's  court  of  the  county  of  ,  the  said  dece- 

dent having  been  at  the  time  of  his  death  a  resident  of  the  county  of 
[or  state  other  ground  of  jurisdiction],  by  means  whereof  the  proving  of  said 
will,  and  the  ordering  and  granting  administration  of  all  and  singular  the 
goods,  chattels,  and  credits,  whereof  the  said  testator  died  possessed  in  the 
State  of  New  York,  and  also  the  auditing,  allowing,  and  final  discharging  the 
account  thereof,  doth  appertain  unto  us ;  and  we,  being  desirous  that  said  will 
should  be  observed  and  performed,  and  that  the  goods,  chattels,  and  credits  of 
said  testator  should  be  well  and  faithfully  administered,  applied,  and  disposed 
of,  do  grant  unto  you,  the  said  C.  D.,  full  power  and  authority,  by  these 
presents,  to  administer  and  faithfully  dispose  of  all  and  singular  the  said 
goods,  chattels,  and  credits,  and  to  ask,  demand,  recover,  and  receive  the  debts 
which  unto  the  said  testator,  whilst  living  and  at  the  time  of  his  death,  did 
belong,  and  to  pay  the  debts  which  the  said  testator  did  owe  as  far  as  such 
goods,  chattels,  and  credits  will  hereto  extend  and  the  law  require,  hereby 
requiring  you  to  observe  and  perform  the  said  last  will  and  testament,  and  to 
observe  and  perform  all  the  duties  to  which  you  would  have  been  subject  if 
you  had  been  named  executor  thereof.  And  we  do,  by  these  presents,  depute, 
constitute,  and  appoint  you,  the  said  C.  D.,  administrator  with  the  will  an- 
nexed of  all  and  singular  the  goods,  chattels,  and  credits  which  were  of  said 
A.  B.,  deceased. 

In  TEsriMONT  Whereof  [etc..  as  in  No.  38]. 
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No.  43. 

[Ante,  §  333.] 

Cranting  Ancillary  Letters  of  Administration  with  the  Will  Annexed. 

I.  Petition. 
[See  Forms  "Nos.  41  and  4:ii,  suiting  the  wording  to  the  exigencies  of  the  case.] 

II.  Ancillary  Letters  of  Administration  with  Will  Annexed. 
The  People  of  the  State  of  New  Yobk, 
To  E.  G.,  send  greeting: 

Whereas,  A.  B.,  lately  departed  this  life,  having  previously  executed  his 
last  will  and  testament: 

And  Whereas,  the  said  will  has  been  duly  admitted  to  probate  by  the 
court,  a  competent  court  within  the  State  [or.  Territory  —  or,  county]  where 
the  said  will  was  executed,  and  the  testator  resided  at  the  time  of  his  death; 

And  Whereas,  the  said  E.  G.  has  made  an  application  to  our  surrogate's 
court  of  the  county  of  New  York,  a  court  having  jurisdiction  to  entertain 
the  same,  for  the  issuance  to  him  of  ancillary  letters  of  administration  with 
the  will  annexed. 

And  Whereas,  the  said  application  is  accompanied  by  an  exemplified  copy  of 
the  said  will  and  of  the  judgment,  decree,  and  order  admitting  the  same  to 
probate,  and  also  of  the  foreign  letters;  and  we  being  desirous  that  said  will 
should  be  observed  and  performed,  and  that  the  goods,  chattels,  and  credits  of 
said  testator  should  be  well  and  faithfully  administered,  applied,  and  disposed 
of,  do  grant  unto  you,  the  said  E.  G.,  full  power  and  authority,  by  these 
presents,  to  administer  and  faithfully  to  dispose  of  all  and  singular  the  said 
goods,  chattels,  and  credits,  and  to  ask,  demand,  recover,  and  receive  the  debts 
which  unto  the  said  testator  whilst  living  and  at  the  time  of  his  death  did 
belong,  and  to  pay  the  debts  which  the  said  testator  did  owe,  as  far  as  such 
goods,  chattels,  and  credits  will  thereto  extend  and  the  law  require,  hereby 
requiring  you  to  observe  and  perform  the  said  last  will  and  testament,  and  to 
observe  and  perform  all  the  duties  to  which  you  would  have  been  subject  if 
you  had  been  named  executor  thereof. 

And  we  do  by  these  presents  depute,  constitute,  and  appoint  you,  the  said 
E.  G.,  ancillary  administrator  with  the  will  annexed,  of  all  and  singular  the 
goods,  chattels,  and  credits  which  were  of  said  A.  B.,  deceased. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  the  surrogate's 
court  of  the  city  and  county  of  New  York  to  be  hereunto  affixed. 

Witness,  Hon.  ,  surrogate  of  said  county,  at  the  city  of  New  York, 

this  day  of  ,  in  the  year  of  our  Lord,  one  thousand  nine  hundred 

and 

[Signature.] 
Clerk  of  the  Surrogate's  Court. 

No.  44. 

[Ante,  §  351.] 
Letters  of  Administration. 

I.  Petition. 

To  the  Surrogate's  Court  of  the  county  of  [New  York] : 

The  petition  of  A.  B.  respectfully  shows: 

I.  That  C.  D.,  the  decedent,  was,  at  or  immediately  previous  to  his  death, 
a  resident  of  this  State  [or  state  other  jurisdictional  facts  as  to  residence  and 
location  of  real  or  personal  property,  as  in  No.  16,  ante],  and  died  [in  the  city 
of  New  York]  on  the  day  of  ,  without  leaving  any  last  will  and 

testament,  to  the  best  of  your  petitioner's  knowledge,  information,  and  belief; 
[that  your  petitioner  has  made  diligent  search  for  a  will  of  said  decedent,  and 
has  not  found  any  or  obtained  any  information  that  he  left  any]. 
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II.  That  the  said  decedent  died  possessed  of  certain  personal  property 
within  this  State;  and  that,  as  your  petitioner  is  informed  and  believes,  the 
value  of  the  personal  property  of  which  the  said  decedent  died  possessed 
[together  with  the  probable  amount  to  be  recovered,  by  reason  of  any  right  of 
action  granted  to  an  executor  or  administrator  of  the  said  decedent,  by  special 
provision  of  law],  does  not  exceed  the  sum  of  dollars.     [See  No.  16,  ante.'] 

III.  That  [as  far  as  they  are  known  to  the  petitioner  or  can  be  ascertained 
by  him  with  due  diligence]  the  [widow  —  or,  husband  —  and]  only  next  of  kin 
of  said  decedent  are  as  follows:  \_enumerate  them,  giving  age's  of  minors,  as  in 
No.  i6]. 

IV.  That  your  petitioner  is  a  [son]  of  the  said  decedent,  and,  as  such,  is 
entitled  to  administration  upon  the  estate  of  said  decedent  [or,  if  another  has 
a  prior  right,  cotitinue,  on  the  failure  of  the  said  D.  G.,  who  is  the  only  person 
having  a  prior  right  to  your  petitioner,  to  apply  for  and  take  out  such  ad- 
ministration, the  above-mentioned  D.  G.,  who  is  equally  entitled  with  your 
petitioner  to  such  administration,  being  willing  to  renounce  her  right  to  the 
same  in  favor  of  your  petitioner]. 

V.  That  no  petition  for  a  grant  of  letters  of  administration  upon  said  estate 
has  been  filed  in  any  surrogate's  court  of  this  State. 

Wherefore,  your  petitioner  prays  for  a  decree,  awarding  letters  of  admin- 
istration upon  the  goods,  chattels,  and  credits  of  the  said  C.  D.,  deceased,  to 
your  petitioner ;  and  that  a  citation  may  be  issued  to  all  persons  having  a  right 
to  administration,  prior  or  equal  to  that  of  your  petitioner,  to  show  cause  why 
such  a  decree  should  not  be  made.  \_ln  case  the  petitioner  desires  another  per- 
son joined  loith  him  in  the  administration,  the  prayer  of  the  petition  shall  he 
as  follows:  Your  petitioner,  therefore,  prays  that  letters  of  administration 
may  be  granted  to  him,  and  to  J.  W.,  residing  in  the  city  of  New  York,  mer- 
chant, to  be  joined  with  him  in  the  administration,  pursuant  to  the  statute 
in  such  case  made  and  provided;  and  he  liereby  consents  to  have  the  said 
J.  W.  so  joined  in  such  administration]. 

[Signature.  ] 
[Verification.] 

[The  Form  of  renunciation  to  ie  filed  is  as  follows:] 
[Title.] 

I,  J.  D.,  of  Poughkeepsie,  Dutchess  county,  widow  of  C.  D.,  late  of  the  city 
of  New  York,  deceased,  do  hereby  renounce  all  right  to  letters  of  administra- 
tion on  the  estate  of  said  C.  D. 

[Signature,  attestation,  and  authentication  as  in  No.  34.] 

[The  consent  to  have  another  person  joined  in  the  administration,  where  it 
is  not  contained  in  the  petition,  may  be  in  the  following  Form,:] 

I,  E.  K.,  of  the  city  of  New  York,  the  widow  of  J.  K.,  late  of  the  city  of  New 
York,  deceased,  intestate,  and  entitled  to  the  administration  of  the  goods,  chat- 
tels, and  credits  of  the  said  intestate,  do  hereby  consent  that  such  adminis- 
tration be  granted  to  J.  W.,  of  the  city  of  New  York,  to  be  joined  with  me 
therein. 

[Date  and  authentication.] 

Affidavit  as  to  Heirs,  Next  of  Kin,  etc. 

[May  he  Adapted  from  Form  17.] 

II.  Citation. 

[Commence  as  in  Form  5,  stating  object,  as  follows:]  To  show  cause  why 
letters  of  administration  of  the  goods,  chattels,  and  credits  of  C.  D.,  late  of 
the  [city  of  New  York],  deceased,  intestate,  should  not  be  granted  to  A.  B., 
of  the  [said  city],  a  [son]  of  said  decedent,  who  has  made  application  for  the 
same. 

III.  Decree  Granting  Letters  of  Administration. 
[Title.] 

A  duly  verified  petition  having  been,  on  the  day  of  ,         ,  pre- 

sented and   filed   in  the  surrogate's   court  of  the  county   of   New  York,   by 
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A.  B.,  praying  for  a  decree  awarding  letters  of  administration  of  the  goods, 
<^1i!ittp]s.  and  credits  of  C.  D.,  deceased,  to  said  petitioner  A.  B. ;  and  that  all 
persons  having  a  right  to  such  administration,  prior  or  equal  to  said  petitioner, 
be  cited  to  show  cause  why  such  a  decree  should  not  be  granted;  and  the 
petitioner  having  proved  to  the  satisfaction  of  the  surrogate,  by  said  petition 
[and  the  affidavits  of  O.  P.  and  Q.  R.  filed  therewith],  that  [here  set  forth  the 
jurisdictional  facts;  see  No.  44] ;  and  a  citation  having  been  thereupon  issued 
out  of  said  court,  directed  to  all  such  persons,  and  said  citation  having  been 
returned,  with  proof  of  the  due  service  thereof,  on  all  of  said  persons  [or  recite 
services  and  appearances ;  and  adjournments,  if  any] ;  and  on  reading  and 
filing  the  written  renunciation  of  J.  D. —  the  widow  —  or,  son  —  of  said  dece- 
dent, of  all  her  right  and  title  to  administer  said  estate;  and  the  consent  and 
request  of  said  A.  B.,  that  such  administration  be  granted  to  J.  W.,  of  ; 

and  that  said  J.  W.  be  joined  with  said  petitioner,  in  the  administration  to 
which  he  might  be  entitled  herein] ;  and  due  consideration  having  been  given 
to  all  the  papers  and  proceedings  in  this  matter; 

[And  it  appearing,  that  the  only  party  having  a  prior  right,  to  the  petitioner 
A.  B.,  to  such  administration,  has  failed  to  appear  in  this  proceeding  and 
claim  such  administration;  and  it  further  appearing,  that  the  said  A.  B.  is 
entitled  to  such  administration;  and  it  also  appearing,  that  said  J.  W.  is  a 
proper  and  competent  person  to  be  joined  in  such  administration,  with  the 
said  A.  B.] ; 

Now,  on  motion  of  J.  L.  H.,  attorney  for  said  petitioner,  it  is  hereby  Oe- 
DEEED,  ADJUDGED,  AND  DECEEED,  tnat  letters  of  administration  of  the  goods, 
chattels,  and  credits  of  said  G.  D.,  deceased,  be,  and  the  same  are  hereby 
awarded  to  said  A.  B.,  of  [and  to  J.  W.,  of  ,  to  be  joined  with 

the  said  A.  B.  in  the  administration,  and  letters  are  hereby  granted  to  him], 
upon  his  [or,  their  severally]  taking  and  subscribing  the  statutory  oath,  and 
executing  a  bond,  according  to  law,  with  suflBoient  sureties,  in  the  penalty  of 
dollars. 

[In  case  of  limited  letters,  say,  and  modified  security  having  been  given, 
the  letters  of  administration  issued  pursuant  to  this  decree  are  limited  to  the 
prosecution  of  an  action  under  section  1902  of  the  Code  of  Civil  Procedure  to 
■recover  damages  for  causing  the  death  of  said  decedent,  and  said  adminis- 
trator is  restrained  from  a  compromise  of  such  action  and  the  enforcement  of 
any  judgment  recovered  therein  until  the  further  order  of  this  court  on  addi- 
tional further  satisfactory  security.] 

IV.  Letters  of  Administration. 
The  People  of  the  State  of  New  York, 
To  A.  B.  and  C.  D.,  send  greeting: 
WiiEEEAs,  E.  F.,  lately  departed  this  life,  intestate,  being  at  or  immediately 
previous  to  his  death  an  inhabitant  of  the  county  of  New  York,  by  means 
whereof  the  ordering  and  granting  administration  of  all  and  singular  the 
goods,  chattels,  and  credits  whereof  the  said  intestate  died  possessed,  in  the 
State  of  New  York,  and  also  the  auditing,  allowing,  and  final  discharging  the 
account  thereof,  doth  appertain  unto  us ;  and  we  being  desirous  that  the  goods, 
chattels,  and  the  credits  of  the  said  intestate  may  be  well  and  faithfully  ad- 
ministered, applied,  and  disposed  of,  do  grant  unto  you,  the  said  A.  B.  and  C. 
D.,  full  power,  by  these  presents,  to  administer  and  faithfully  dispose  of  all 
and  singular  the  said  goods,  chattels,  and  credits ;  to  ask,  demand,  recover,  and 
receive  the  debts  which  unto  the  said  intestate,  whilst  living  and  at  the  time 
of  his  death,  did  belong;  and  to  pay  the  debts  which  the  said  intestate  did 
owe,  as  far  as  such  goods,  chattels,  and  credits  will  thereunto  extend  and  the 
law  require;  hereby  requiring  you  to  make,  or  cause  to  be  made,  a  true  and 
perfect  inventory  of  all  and  singular  the  goods,  chattels,  and  credits  of  the 
said  intestate,  within  a  reasonable  time,  and  return  a,  duplicate  thereof  to  our 
surrogate  of  the  county  of  New  York,  within  three  months  from  the  date  of 
these  presents;  and,  if  further  personal  property  or  assets  of  any  kind,  not 
mentioned  in  any  inventory  that  shall  have  been  so  made,  shall  come  to  your 
possession  or  knowledge,  to  make  or  cause  to  be  made,  in  like  manner,  a  true 
and  perfect  inventory  thereof;  and  return  the  same  within  two  months  after 
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the  discovery  thereof,  and  also  to  render  a,  just  and  true  account  of  adminis- 
tration, when  thereunto  required;  and  we  do,  by  these  presents,  depute,  con- 
stitute, and  appoint  you,  the  said  A.  B.  and  C.  D.,  administrators  of  all  and 
singular  the  goods,  chattels,  and  credits  of  the  said  E.  F.,  deceased. 

[In  cases  of  limited  administration  say,  and  it  appearing  that  a  right  of 
action  is  granted  by  special  provision  of  law  to  said  administrator;  and  it 
appearing  to  be  impracticable  for  said  administrator  to  give  a  bond  sufficient 
to  cover  the  probable  amount  to  be  recovered,  and  the  surrogate  having  ac- 
cepted modified  security  from  said  administrator,  we  do,  therefore,  hereby  au- 
thorize and  empower  said  administrator  to  prosecute  said  action,  but  he  is 
restrained  from  compromising  said  action  and  from  enforcing  any  judgment 
recovered  therein  until  the  further  order  of  the  surrogate  on  additional  fur- 
ther satisfactory  security.] 

In  Testimony  Whekeof  [etc.]. 

V.  The  Same  —  A  Short  Form. 
The  People  oe  the  State  of  New  Yokk, 

To  A.  B.,  of  the  city  of  Rochester,  in  the  county  of  Monroe,  New  York, 
send  greeting: 
Whereas,  E.  F.,  late  of  the  city  of  Rochester,  aforesaid,  died  on  or  about 
the  day  of  ,  intestate; 

And  Whereas,  on  the  day  of  ,  at  a  surrogate's  court  held  at 

Rochester,  in  and  for  our  county  of  Monroe,  a  decree  was  duly  made,  award- 
ing letters  of  administration  upon  the  estate  of  the  said  deceased  to  you :  And 
you  having  taken  your  official  oath,  and  duly  filed,  with  the  surrogate  of  our 
said  county  of  Monroe,  the  said  oath,  and  the  bond  required  by  law: 

Now,  therefore,  know  ye,  that  we,  having  f«ll  faith  and  confidence  in 
j'our  competency,  have  granted,  and  by  these  presents  do  grant,  unto  you,  the 
said  A.  B.,  the  administration  of  all  and  singular  the  goods,  chattels,  and 
credits  which  were  of  the  said  deceased,  hereby  constituting  and  appointing 
you  administrator  thereof. 

Witness,  Hon.  ,   surrogate  of  our   said  county  of  Monroe,   and  the 

[Seal.]     seal  of  our  said  surrogate's  court,  this  day  of 

[Signature  of], 

Surrogate. 

No.  45. 

[Ante,   §  470.] 

Bond  of  Executor  or  Administrator. 

Know  all  men  by  these  presents. 

That  we,  A.  B.,  of  ,  in  the  city  of  ;  and  C.  D.,  of  street, 

in  tiio  city  of  ;  and  E.  F.,  of  ,  in  the  county  of  ,  are  held 

and  firmly  bound  unto  the  people  of  the  State  of  New  York,  in  the  sum  of 
one  thousand  dollars,  lawful  money  of  the  United  States  of  America,  to  be 
paid  to  the  said  people;  to  which  payment  well  and  truly  to  be  made  we  bind 
ourselves,  our  and  each  of  our  heirs,  executors,  and  administrators,  jointly 
and  severally,  firmly  by  these  presents.  Sealed  with  our  seals.  Dated  the 
day  of  ,  one  thousand  nine  hundred  and  *. 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  A.  B. 
shall  faithfully  discharge  the  trust  reposed  in  him  as  executor  [or,  adminis- 
trator] of  all  and  singular  the  goods,  chattels,  and  credits  of  G.  H.,  late  of 
the  city  of  New  York,  deceased,  and  obey  all  lawful  decrees  and  orders  of  the 
surrogate's  court  of  the  county  of  New  York,  touching  the  administration  of 
the  estate  committed  to  him,  then  this  obligation  to  be  void,  else  to  remain  in 
full  force  and  virtue. 

[Signatures  and  seals.] 
[Sealed  and  delivered  in  presence  of] 

[Authentication  as  of  a  deed.] 
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[Append  an  affidavit  of  each  surety  as  to  his  sufficiency,  in  the  following 
form:'\ 

[Venue.] 

C.  D.,  of  street,  in  the  city  of  ,  a  surety  named  in  the  annexed 

bond,  being  duly  sworn,  deposes  and  says,  that  he  owns  in  his  own  right  real 
estate  in  the  State  of  New  York,  consisting  of  the  house  and  lot  No.         , 
street,  in  the  city  of  ,  and  that  the  same  is  of  the  value  of  not  less  than 

iive  thousand  dollars,  and  is  subject  to  no  incumbrance,  except  a  mortgage  of 
two  thousand  dollars,  held  by  the  Mutual  Life  Insurance  Company  of  New 
York  city;   and  that  he  owns  personal  estate  in  the  city  of  ,  and  that 

its  value  is  not  less  than  three  thousand  dollars,  that  it  consists  of  the  fix- 
tures and  stock  of  goods  in  the  grocery  store.  No.  ,  street,  in  said 
city,  and  that  it  is  subject  to  no  incumbrance;  and  that  there  are  no  unsatis- 
fied judgments  or  executions  against  him,  and  that  he  is  under  no  recogni- 
zance; and  that  he  is  worth  in  good  property,  exclusive  of  such  as  is  exempt 
by  law  from  execution,  not  less  than  two  thousand  dollars,  over  and  above  all 
debts,  liabilities,  and  lawful  claims  against  him,  and  all  liens,  incumbrances, 
and  lawful  claims  upon  his  property. 

[Jurat.']  [Signature.] 

[Same  Form,  mutatis  mutandis,  for  bond  of  administrator  with  unit  an- 
nexed.] 

No.  46. 

[Ante,  §  370.] 

Administration  de  Bonis  Non. 

I.  Petition. 
[Title.] 
To  the  Surrogate's  Court  of  the  county  of  New  York: 

The  petition  of  C.  D.  respectfully  shows: 

I.  That  your  petitioner  is  a  grandson,  of  full  age,  of  the  said  A.  B.,  de- 
-ceased,  who  died  in  New  York  city  on  the  day  of 

II.  That  letters  of  administration  of  the  goods,  chattels,  and  credits  of  the 
said  A.  B.,  deceased,  were  duly  granted  by  the  surrogate  of  the  county  of  New 
York,  on  the  day  of  ,  unto  J.  B.,  the  widow  of  said  decedent. 

III.  That  said  J.  B.,  the  administratrix  aforesaid,  departed  this  life  on  the 
day  of  ,  leaving  certain  property  and  assets  of  the  said  A.  B.  still 

unadministered. 

IV.  That  your  petitioner  has,  to  the  best  of  his  ability,  ascertained  and  esti- 
mated the  personal  estate  of  which  the  said  A.  B.  died  possessed,  and  the  value 
■of  the  same  does  not  exceed  the  sum  of  one  thousand  dollars. 

V.  That,  as  your  petitioner  has  been  informed,  and  believes,  the  said  de- 
ceased left  him  surviving  [state  names  and  residences  of  next  of  kin,  as  in 
No.  16],  his  only  next  of  kin. 

Your  petitioner,  therefore,  prays  that  letters  of  administration  de  ionis  non 
of  the  goods,  chattels,  and  credits  of  the  said  deceased,  so  left  unadministered  as 
aforesaid,  may  be  granted  by  the  surrogate  of  the  county  of  New  York  to  your 
petitioner.  [Signature.] 

[Verification.] 

II.  Decree  on  Foregoing. 
[May  he  adapted  from  Form  No.  44,  III.] 

III.  Letters  of  Administration  De  Bonis  Non. 
The  People  of  the  State  op  New  Yokk, 

To  C.  D.,  one  of  the  next  of  kin  of  A.  B.,  late  of  ,  deceased,  intestate: 

Whereas,  E.  F.  was  duly  appointed  the  administrator  of  the  goods,  chattels, 

and  credits  which  were  of  the  said  intestate,  and  letters  of  administration 

were  duly  granted  and  issued  by  the  surrogate  of  Westchester  county  to  the 

:said  E.  F.,  on  the  day  of  ; 

69 
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And  Whereas,  the  said  E.  F.  has  since  departed  this  life,  leaving  property 
and  assets  of  the  said  intestate  still  unadministered ; 

And  Wheeeas,  the  said  A.  B.,  at  or  immediately  previous  to  his  death,  was 
an  inhabitant  of  the  county  of  Westchester,  having,  whilst  living  and  at  the 
time  of  his  death,  goods,  chattels,  and  credits,  within  this  State,  by  means 
whereof  the  ordering  and  granting  administration  of  all  and  singular  the 
goods,  chattels,  and  credits,  and  also  the  auditing,  allowing,  and  final  dis- 
charging the  accounts  thereof,  doth  appertain  unto  us ;  and  we  being  desirous 
that  the  goods,  chattels,  and  credits  of  the  said  deceased  may  be  well  and  faith- 
fully administered,  applied,  and  disposed  of,  do  grant  unto  you,  the  said  C.  D., 
full  power  and  authority,  by  these  presents,  to  administer  and  faithfully  dis- 
pose of  all  and  singular  the  goods,  chattels,  and  credits  left  unadministered; 
to  ask,  demand,  receive,  and  recover  the  debts  which  unto  said  intestate,  whilst 
living  and  at  the  time  of  his  death,  did  belong;  and  to  pay  the  debts  which 
the  said  intestate  did  owe  at  the  time  of  his  death,  so  far  as  such  goods,  chat- 
tels, and  credits  will  thereunto  extend,  and  the  law  requires;  hereby  requiring 
you  to  make  or  cause  to  be  made  a  true  and  perfect  inventory  of  all  and  sin- 
gular the  goods,  chattels,  and  credits  of  said  intestate,  which  have  or  shall 
come  to  your  possession  or  knowledge,  and  the  same  so  made  to  exhibit  or 
cause  to  be  exhibited  and  filed  in  the  ofiice  of  the  surrogate  of  the  county  of 
Westchester,  on  or  before  the  expiration  of  three  months  from  the  date  hereof, 
and  also  to  render  a  just  and  true  account  of  your  administration  when  there- 
unto required. 

And  we  do  by  these  presents  depute,  constitute,  and  appoint  you,  the  said 
C.  D.,  administrator  de  bonis  non  of  all  and  singular  the  goods,  chattels,  and 
credits  which  were  of  the  said  A.  B.,  deceased,  intestate,  left  unadministered 
as  aforesaid. 

In  Witness  Whebeof  [e*c.]. 

No.  47. 

[Ante,  §  373.] 

Granting;  Ancillary  Letters  of  Administration. 

I.  Petition. 
[Title.'l 

To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  E.  G.,  residing  at  ,  State  of  ,  respectfully  shows: 

I.  That  said  deceased  was  at  the  time  of  his  death  a  resident  of  ,  State 
of            ,  and  departed  this  life  in             ,  State  of             ,  on  the  day  of 

,         ,  leaving  personal  property  within  this  county. 

II.  That  on  the  day  of  ,  ,  letters  of  administration  were 
duly  issued  to  your  petitioner  upon  the  estate  of  the  said  deceased  by  the 
court  of  the  county  of  ,  State,  a  court  of  competent  jurisdiction 
for  that  purpose,  being  a  court  within  the  State  [or.  Territory  —  or,  county] 
in  which  the  said  decedent  resided  at  the  time  of  his  death,  and  said  letters 
were  duly  recorded  in  the  office  of  the  said  court,  on  the  day  of 

III.  That  an  exemplified  copy  of  said  letters,  and  of  the  decree  granting  the 
same,  is  hereto  annexed  and  marked  "  Exhibit  A." 

IV.  That  the  value  of  the  property  left  by  deceased  [etc.,  continuing  as  in 
No.  41  from  the  *,  suiting  the  prayer  to  the  exigencies  of  the  case]. 

[Date.']  [Signature.} 

[Verification.} 

II.  Decree. 

[May  he  adapted  from  Form  No.  41,  V.] 

III.  Ancilla/ry  Letters  of  Administration. 
The  People  of  the  State  of  New  York, 
To  E.  G.,  send  greeting: 
Whereas,  letters  of  administration  upon  the  estate  of  A.  B.,  an  intestate, 
were  duly  granted  to  E.  G.  by  the  court  of  the  State  of  ,  the  said 
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court  being  a  competent  court  in  the  State  [or,  county  —  or,  Territory]  where 
the  said  intestate  resided  at  the  time  of  his  death;  And  Whereas,  the  said 
E.  G.  has  presented  to  the  surrogate's  court  of  the  county  of  Isew  York, 
letters  of  administration  upon  the  said  estate,  duly  authenticated,  and  applied 
for  the  issuance  to  him  of  ancillary  letters  of  administration,  by  means  whereof 
the  ordering  and  granting  administration  of  all  and  singular  the  goods,  chat- 
tels, and  credits  whereof  the  said  intestate  died  possessed,  in  the  State  of 
New  York,  and  also  the  auditing,  allowing,  and  final  discharging  the  account 
thereof,  doth  appertain  unto  us,  and  we,  being  desirous  that  the  goods,  chattels, 
and  credits  of  the  said  intestate  may  be  well  and  faithfully  administered,  ap- 
plied, and  disposed  of,  do  grant  unto  you,  the  said  E.  G.,  full  power  by  these 
presents  to  administer  and  faithfully  dispose  of  all  and  singular  the  said 
goods,  chattels,  and  the  credits,  ask,  demand,  recover,  and  receive  the  debts 
which  unto  the  said  intestate,  whilst  living  and  at  the  time  of  his  death,  did 
belong;  and  to  pay  the  debts  which  the  said  intestate  did  owe,  as  far  as  such 
goods,  chattels,  and  credits  will  thereunto  extend,  and  the  law  require;  hereby 
requiring  you  to  make  or  cause  to  be  made  a  true  and  perfect  inventory  of 
all  and  singular  the  goods,  chattels,  and  credits  of  the  said  intestate,  within 
a  reasonable  time,  and  return  a,  duplicate  thereof  to  our  surrogate  of  the 
county  of  New  York,  within  three  months  from  the  date  of  these  presents^ 
and  if  further  personal  property,  or  assets  of  any  kind,  not  mentioned  in  any 
inventory  that  shall  have  been  so  made,  shall  come  to  your  possession  or 
knowledge,  to  make  or  cause  to  be  made  in  like  manner,  a  true  and  perfect 
inventory  thereof,  and  return  the  same  within  two  months  after  the  discovery 
thereof,  and  also  to  render  a  just  and  true  account  of  administration,  when 
thereunto  required;  and  we  do  by  these  presents,  depute,  constitute,  and  ap- 
point you,  the  said  E.  G.,  ancillary  administrator  of  all  and  singular  the 
goods,  chattels,  and  credits  of  the  said  A.  B.,  deceased. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  the  surrogate's 
court  of  the  city  and  county  of  New  York  to  be  hereunto  affixed. 

Witness,  Hon.  ,  surrogate  of  said  county,  at  the  city  of  New  York, 

the  day  of  ,  in  the  year  of  our  Lord,  one  thousand  nine  hundred 

and 

[Signature], 

Clerk  of  the  Surrogate's  Court. 

No.  48. 

lAnte,  §  376.] 

Proceedings  by  Public  Administrator. 

I.  Affidavit  to  Obtain  Order  to  Sell  Perishable  Property. 

[Title  and  Venue.] 

M.  N.,  being  duly  sworn,  says,  that  he  is  a  clerk  in  the  office  of  S.  R.,  Esq., 
the  treasurer  [or,  public  administrator]  of  the  coimty  of  ;  that  on  the 

day  of  ,         ,  A.  B.,  of  ,  died  intestate  at  said  city,  leaving 

certain  goods,  chattels,  and  effects  therein;  that  no  notice  has  been  received 
by  the  said  treasurer  [or,  public  administrator]  that  any  one  entitled  to  a  dis- 
tributive share  in  the  estate  of  said  A.  B.  is  a  resident  of  the  said  county;  and 
tliat  the  said  S.  K.,  by  virtue  of  his  office  as  public  administrator,  did,  on 
the  day  of  ,         ,  take  possession  of,  and  now  holds,  the  said  goods, 

chattels,  and  effects  of  the  said  A.  B.,  deceased,  which  were  in  said  county  of 
at  the  time  of  his  decease,  or  which  have  since  come  therein;  that  the 
said  deceased  was  in  his  lifetime  a  dealer  in  country  produce,  at  ;  and 

that  the  stock  of  goods  in  the  said  store,  which  has  been  taken  possession  of 
by  the  said  public  administrator,  consists  of  the  butter,  eggs,  vegetables,  and 
dressed  poultry  shown  by  the  annexed  inventory,  marked  Exhibit  A,  and  that 
the  whole  thereof  is  now  in  a  perishing  condition. 

[Jurat.']  [Signature.] 

II.  Order  on  the  Foregoing. 
[Title.] 

On  reading  and  filing  the  affidavit  of  M.  N.,  hereto  annexed,  by  which  it 
appears  that  S.  R.,  Esq.,  the  treasurer  [or,  public  administrator]  of  ,  has 
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in  his  charge,  by  virtue  of  his  oifice,  certain  property  (which  is  described  in 
an  inventory  attached  to,  and  made  part  of,  said  affidavit),  and  that  such 
property  is  in  a  perishing  condition; 

Ordeeed,  that  the  said  S.  E.,  Esq.,  public  administrator  of  ,  sell  at 

public  auction  the  property  described  in  the  said  affidavit  and  inventory,  and 
tliat  such  sale  take  place  on  the  day  of  ,         ,  or  on  such  adjourned 

days  as  the  said  public  administrator  shall  designate. 

III.  Petition  for  Order  to  Seize  Personal  Property  to  Prevent  Waste. 
[Title.'] 
To  the  Surrogate's  Court  of  the  county  of  New  York: 

The  petition  of  S.  R.,  public  administrator  in  the  city  of  New  York,  respect- 
fully shows,  upon  his  information  and  belief,  that  A.  B.,.  late  of  Chicago, 
Illinois,  died  in  the  city  of  New  York,  on  the  day  of  ,         ,  intes- 

tate, leaving  certain  goods,  chattels,  and  effects  in  the  city  and  county  of  New 
York,  and  that  the  said  property  is  in  danger  of  waste  and  embezzlement.  He 
further  shows,  upon  his  information  and  belief,  that  the  said  A.  B.  left  him 
surviving,  M.  B.,  his  widow,  of  full  age,  and  W.  B.  and  S.  B.,  both  minors 
under  the  age  of  twenty-one  years,  his  only  children,  and  only  next  of  kin, 
all,  at  the  time  of  the  death  of  the  said  intestate,  and  still,  residents  of  the 
city  of  New  York,  and  for  proof  of  the  allegations  herein  contained  the  public 
administrator  refers  to  the  affidavit  of  W.  S.,  a  creditor  of  the  said  intestate, 
hereunto  annexed. 

The  public  administrator,  pursuant  to  the  statute  in  such  ease  made  and 
provided,  applies  to  the  surrogate  for  an  order  authorizing  him  to  take  charge 
of,  seize,  and  secure  the  goods  and  property  of  the  said  A.  B.,  deceased,  in- 
testate. [Signature.] 

[Verification.] 

IV.  The  Affidavit  to  Accompany  the  Petition. 
[Title  and  Venue.] 

W.  S.,  of  the  city  of  New  York,  being  duly  sworn,  says,  that  he  is  a  creditor 
of  A.  B.,  late  of  Chicago,  Illinois,  the  person  referred  to  in  the  annexed  peti- 
tion. That  the  said  A.  B.  died  in  the  city  of  New  York,  on  the  day  of 
,  .  That  he  left  him  surviving,  M.  B.,  of  full  age,  his  widow,  and 
W.  B.  and  S.  B.,  minors,  his  only  children,  and  only  next  of  kin,  and  that  the 
said  widow  and  next  of  kin  of  the  said  intestate  resided  at  the  time  of  his 
death,  and  still  reside,  in  the  city  of  New  York.  That  the  said  A.  B.  died 
possessed  of  a  stock  of  dry  goods  of  the  value  of  upwards  of  ten  thousand 
dollars,  in  his  late  store.  No.  ,  street,  in  the  city  of  New  York. 
That  the  said  store,  and  the  stock  of  goods  therein  contained,  have  been,  since 
the  death  of  the  said  A.  B.,  in  the  possession  of  the  clerks  formerly  employed 
in  the  said  store.  That  no  responsible  person  has  been  in  charge  thereof,  and 
that  portions  of  the  said  goods,  to  the  amount  of  upwards  of  one  thousand 
dollars,  have  been  disposed  of  and  carried  away,  apparently  under  the  direc- 
tion of  the  clerks  in  the  said  store.  And  this  deponent  further  says,  that  the 
said  goods  are  in  danger  of  waste  or  embezzlement,  and  that,  as  this  deponent 
believes,  it  will  be  for  the  benefit  of  the  estate  of  the  said  deceased  to  have 
the  said  goods  seized  and  secured. 

[Jurat.]  [Signature.] 

V.  Order  on  the  Foregoing  Petition. 
[Title.] 

On  reading  and  filing  the  application  of  S.  R.,  the  public  administrator  in 
the  city  of  New  York,  and  the  affidavit  of  W.  S.,  a  creditor  of  the  said  A.  B., 
deceased,  by  which  it  appears  that  the  widow  and  next  of  kin  of  the  said  in- 
testate, entitled  to  a  distributive  share  in  his  estate,  resided  in  the  city  of  New 
York  at  the  time  of  the  death  of  the  said  intestate,  and  still  reside  in  the  said 
city;  and  that  the  stock  of  dry  goods  of  the  said  deceased  in  his  late  store. 
No'.        ,  street,  in  the  city  of  New  York,  are  in  danger  of  waste  and 
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embezzlement;  and  that  it  would  be  for  the  benefit  of  the  estate  of  the  said 
intestate  to  have  the  said  stock  of  goods  seized  and  secured; 

Ordered,  that  the  said  S.  R.,  public  administrator  in  the  city  of  New  York, 
be,  and  he  hereby  is  authorized  to  take  charge  of,  seize  and  secure  the  stock 
of  dry  goods,  property,  and  effects  of  the  said  A.  B.,  deceased,  in  the  store 
lately  occupied  by  the  said  deceased,  at  No.         ,  street,  in  the  city  of 

New  York. 

VI.  Notice  of  Application  for  Letters. 

Public  Administrator's  Office. 

Notice  is  hereby  given  to  the  relatives  and  next  of  kin  of  A.  B.,  deceased, 

and  who  is  alleged  to  have  died  intestate,  that  I  shall  apply  to  the  surrogate 

of  the  county  of  New  York,  for  letters  of  administration  upon  the  estate  of 

the  said  intestate,  on  the  day  of  next,  at  ten  o'clock  in  the  forenoon. 

[Date.]  [Signature  of], 

Public  Adm'r. 
VII.  Affidavit  on  Application  for  Letters. 
[Venue.] 

H.  J.  C,  Jr.,  the  public  administrator  in  the  county  of  Kings,  being  duly 
sworn,  says,  that  he  is  informed  and  believes  that  the  said  A.   B.,  late  of 
Brooklyn,  Kings  county,  deceased,  departed  this  life  at  Brooklyn,  on  the 
day  of  last,  leaving  property  and  effects  of  which  this  deponent  is  au- 

thorized by  law  to  take  charge,  the  value  of  which  is  about  the  sum  of  sev- 
enty-five dollars.  That  deponent  has  caused  the  service  and  publication  of  the 
notice  required  by  law,  as  appears  by  affidavit  annexed  hereto;  that  no  claim 
has  been  made  according  to  law,  and  that  deponent  has  taken  upon  himself 
the  administration  of  the  estate  of  the  deceased. 

[Jurat.}  [Signature.] 

[Annex  to  this  an  affidavit  showing  due  service  and  puilioation  of  foregoing 
■notice.] 

No.  49. 

[Ante,  §   405.] 
Appointment  of  Temporary  Administrator. 

I.  Notice  of  Motion.^ 
[Title  of  the  principal  proceeding.] 

Take  notice,  that  on  the  proceedings  heretofore  had  herein  [and  on  the  affi- 
davit of  L.  H.,  a  copy  of  which  is  hereto  annexed],  a  motion  will  be  made  to 
the  surrogate  of  this  county,  at  his  office  in  the  [city  of  New  York],  on  the 
day  of  [at  least  ten  days  after  date  of  notice],  at  o'clock  in 

the  noon  of  that  day,  for  an  order  appointing  a  temporary  administrator 

of  the  goods,  chattels,  and  credits  of  B.  B.,  above  named,  deceased. 

[Date.]  [Signature  of  attorney.] 

To  [each  party  to  proceeding,  or  his  attorney.] 

II.  Affidavit  on  Motion. 
[Venue.] 
L.  H.,  being  duly  sworn,  says: 

1.  That  he  is  the  sole  executor  named  in  the  paper  writing  purporting  to 
be  the  last  will  and  testament  of  B.  B.,  late  of  the  city  of  New  York,  deceased, 
propounded  for  probate  and  now  pending  in  the  court  of  the  surrogate  of  the 
county  of  New  York  [or  state  other  relation  to  the  proceeding  and  the  nature 
thereof], 

2.  That  he  is  the  younger  brother  of  the  said  decedent,  and  that  by  said 
will,  after  several  small  legacies  and  a  legacy  to  the  wife  of  the  said  decedent, 
the  rest,  residue,  and  remainder  of  the  real  and  personal  estate  of  the  said 
decedent  are  given,  devised,  and  bequeathed  unto  deponent,  as  executor  in 


1  The  application  for  the  appointment  of  a  temporary  administrator  may  be  by  motion  in 
the  original  proceeding  or  by  a  petition,  in  a  case  where  the  ground  of  the  application  is  one 
of  those  mentioned  in  subd.  1  of  §  S670  of  Co.  Civ.  Proc.  But  the  application  must  be  by 
petition,  where  the  ground  is  the  absence  of  the  party,  as  provided  by  subd.  2  of  the  same 
section. 
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trust.  That  the  proof  of  the  said  will  is  contested,  whereby  delay  is  neces- 
sarily produced  in  granting  letters  testamentary  [or,  of  administration]  in 
this  matter,  and  it  is  uncertain  when  such  contest  will  be  terminated  [or 
specify  other  cause  of  delay~\. 

3.  That  the  property  of  the  said  deceased  consists  in  part  of  personal  prop- 
erty and  in  part  of  real  estate,  and  that  it  is  advisable  and  necessary  that 
immediate  steps  be  taken  for  the  collection  of  the  income  from  the  same  and 
the  rentals  thereof,  and  for  the  re-renting  of  certain  portions  of  the  real  es- 
tate for  the  ensuing  year. 

4.  That  your  peti"tioner  has,  to  the  best  of  his  ability,  ascertained  and  esti- 
mated the  value  of  the  real  and  personal  property  of  which  the  said  deceased 
died  possessed,  and  that  the  real  property  does  not  exceed  in  value  the  sum 
of  dollars,  and  the  annual  rentals  therefrom  being  about  dollars; 
and  that  the  value  of  the  personal  property  does  not  exceed             dollars. 

5.  That  all  the  [widow  and]  heirs  and  next  of  kin  of  said  decedent  are  par- 
ties to  the  proceeding  for  the  proof  of  said  paper  writing. 

[Jurat.l  [Sigriature.l 

III.  Petition  for  Letters  in  Case  of  Ahsentee. 
To  the  Surrogate's  Court  of  the  county  of  New  York: 
The  petition  of  A.  B.  respectfully  shows: 

I.  That  your  petitioner,  residing  in  the  city  of  New  York,  is  the  son  of  C. 
D.   [or  a  creditor,  etc.,  stating  particulars  of  de'bts,']  who  resided  at  No.         , 

street,  in  said  city,  up  to  and  on  the  day  of  .     That  on  said 

day  the  said  C.  D.  took  passage  in  the  steamer  Saratoga,  from  the  port  of 
New  York,  to  Havana,  Cuba.  That  it  was  the  intention  of  the  said  C.  D.  to 
find  employment  as  a  civil  engineer  in  Cuba,  and,  as  your  petitioner  is  in- 
formed and  believes,  he  was,  for  some  months  after  his  arrival  at  Havana, 
engaged  in  the  construction  of  a  railroad  in  the  vicinity  of  ,  Cuba,  from 

which  place  he  communicated,  from  time  to  time,  with  deponent,  by  mail. 
That  since  the  day  of  ,  your  petitioner  has  received  no  communica- 

tion from  the  said  C.  t>.,  by  mail,  or  otherwise,  and  has  no  information  as  to 
his  present  whereabouts,  if  living.  That  your  petitioner  has  caused  diligent 
search  to  be  made  for  the  present  abode  of  the  said  C.  D.,  through  the  U.  S. 
Consul  at  Matanzas,  Cuba,  in  the  vicinity  of  the  last  known  place  of  abode 
of  C:  D.,  and  his  communications  are  hereto  annexed,  from  which  it  appears 
that,  shortly  before  the  disappearance  of  said  C.  D.,  an  insurrection  broke  out 
among  the  negro  slaves  in  the  district  of  his  abode,  in  which  several  white 
persons  in  the  vicinity  were  massacred,  since  which  no  trace  of  said  C.  D. 
can  be  found;  and  there  is  reason  to  believe  that  the  said  C.  D.  is  dead  [or, 
that  he  has  been  secreted,  confined,  or  otherwise  unlawfully  made  away  with 
—  or,  after  stating  the  presumptive  circumstances,  that  he  has  become  a, 
lunatic]. 

II.  [State  particulars  as  to  names,  residences,  and  ages  of  next  of  kin,  widotr, 
etc.,  of  absentee,  as  in  the  case  of  an  application  for  letters  in  case  of  deceased 
intestate.'] 

III.  That  there  is  now  on  deposit  to  the  credit  of  the  said  C.  D.,  in  the 
Savings  Bank,  in  the  city  of  New  Y^ork,  the  sum  of  dollars   [or 

state  other  property,  and  necessity  for  temporary  administration  for  the  pres- 
ervation or  disposal  thereof]. 

IV.  That  your  petitioner  has,  to  the  best  of  his  ability,  estimated  and  as- 
certained the  value  of  the  personal  property  in  this  State  belonging  to  the 
said  C.  D.,  and  that  the  same  does  not  exceed  dollars. 

Whekefoee,  your  petitioner  prays  that  a  temporary  administrator  of  the 
goods,  chattels,  and  credits  of  the  said  C.  D.  may  be  appointed,  and  that  letters 
may  be  issued  to  him"  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, and  that  a  citation  may  be  issued  [etc.]. 

[Date  and  Verification.]  [Signature.] 

TV.  Order  for  Letters  of  Temporary  Administration. 
[Title.] 

On  reading  and  filing  the  petition  of  A.  B.,  dated  the  day  of 

,  [or,  On  all  the  proceedings  in  the  above-entitled  matter,  and  the  papers 
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herein  heretofore  filed,  and  on  reading  and  filing  the  affidavit  of  A.  B.,  veri- 
fied the  day  of  ,  ],  to  the  surrogate  of  the  county  of  [New 
Yorli],  for  an  order  appointing  a  temporary  administrator  of  the  goods,  chat- 
tels, and  credits  which  were  of  the  late  M.  N.,  deceased,  together  with  proof 
of  due  service  of  notice  of  motion  [or,  citation  —  or,  and  affidavit]  on  all 
necessary  parties  [none  of  the  parties  having  appeared  pursuant  to  said  no- 
tice—  or,  citation, —  except  Y.  Z.,  who  appeared  by  his  attorney,  B.  T.,  and 
opposed  said  application! ;  and  the  surrogate  being  satisfied  that  the  case  is 
a  proper  one  for  the  appointment  of  a  temporary  administrator,  and  that 
A.  B.  is  a  competent  and  qualified  person  therefor;  *  Now,  on  motion  of 
A.  T.,  attorney  for  said  A.  B. : 

It  is  hereby  ordered,  that  temporary  administration  on  the  goods,  chat- 
tels, and  credits  of  said  M.  N.,  late  of  ,  deceased,!  be,  and  the  same  hereby 
is,  granted  to  said  A.  B.,  and  that  letters  of  temporary  administration  upon 
the  goods,  chattels,  and  credits  [and  estate]  of  said  decedent  issue  to  the  said 
A.  B.,  upon  his  [here  direct  him  to  qualify  as  in  No.  44,  III.] 

And  it  is  further  ordered,  that  said  A.  B.  be,  and  he  is  hereby,  authorized 
to  take  possession  of  the  buildings,  and  lots  on  which  they  stand,  known  as 
Nos.         ,  street,  in  the  city  [New  York],  being  property  of  which  said 

M.  N.  died  seized  and  possessed,  and  receive  tlie  rents  and  profits  thereof,  as 
the  same  becom.e  due  and  payable,  until  the  further  order  of  this  court.  [The 
order  may  also  authorize  the  leasing  of  pi-emises  for  not  more  than  a  year,  or 
other  acts,  except  selling,  necessary  for  preservation  or  henefit  of  the  estate.l 

It  is  further  ordered,  that  the  said  A.  B.,  within  ten  days  after  any 
money  belonging  to  the  estate  comes  into  his  hands,  deposit  the  same  in  the 
Bank  [or,  in  'New  York,  in  the  Trust  Company],  to  the  credit  of 

this  proceeding. 

V.  Letters  of  Temporary  Administration. 

The  People  of  the  State  of  New  York, 

To  E.  G.,  send  greeting: 

Whereas,  a  paper  has  been  propounded  for  probate  before  the  surrogate 
of  the  county  of  New  York,  as  the  last  will  and  testament  of  L.  R.,  late  of 
the  city  and  county  of  New  York,  deceased,  and  a  contest  exists  relative  to 
such  probate  [or,  other  cause'],  and  a  delay  is  thereby  necessarily  produced 
in  granting  letters  testamentary  or  of  administration  upon  the  estate  of  said 
deceased : 

Know  ye,  that  we,  being  desirous  that  the  goods,  chattels,  and  credits  of 
said  deceased  may  be  collected  and  preserved,  do  grant  unto  you,  the  said 
E.  G.,  full  power  by  these  presents  to  take  into  your  possession  the  personal 
property  of  the  said  deceased,  and  to  secure  and  preserve  it  with  all  the 
authority  and  power  conferred  upon  you  by  law,  hereby  requiring  you  to 
make,  immediately,  a  true  and  perfect  inventory  of  all  and  singular  the 
goods,  chattels,  or  credits  of  said  deceased,  and  return  the  same  to  our  said 
surrogate,  within  three  months  from  the  date  of  these  presents,  and  also  to 
render  a  just  and  true  account  of  your  administration  as  such  temporary 
administrator  whenever  required  by  our  said  surrogate,  and  faithfully  to 
deliver  up  the  goods,  chattels,  and  credits  of  said  deceased  to  any  person  or 
persons  who  shall  be  appointed  executors  or  administrators  of  the  said  L.  R., 
deceased,  or  to  such  other  person  as  shall  be  authorized  to  receive  the  same 
by  said  surrogate. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  ofliee  of  the  surrogate's 
court  of  the  city  and  county  of  New  York  to  be  hereunto  affixed. 

Witness,   Hon.  ,   surrogate  of  said  county,  at  the  city  of  New 

York,   this  day  of  ,  in  the  year  of  our  Lord,  one  thousand  nine 

hundred  and 

[Signaturel, 

Clerk  of  the  Surrogate's  Court. 


1  In  case  ot  administration  of  an  absentee's  estate,  substitute  novj  or  late,  for  late  of 
deveased.  • 
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No.  50. 

[Ante,  §  417.] 

Payment  of  Debt  by  Temporary  Administrator. 

I.  Petition. 
[Title.] 
To  the  Surrogate  [or,  the  Surrogate's  Court]  of  the  county  of  [New  York] : 

The  petition  of  A.  B.  respectfully  shows: 

I.  That  your  petitioner  [or,  if  the  petition  is  by  a  creditor,  That  C.  D.J 
was  heretofore  appointed  temporary  administrator  of  the  goods,  chattels,  and 
credits  of  M.  N.,  late  of  ,  deceased  [or,  of  the  property  of  M.  N.,  now 
or  late  of  ,  an  absentee],  by  an  order  duly  made  by  the  [surrogate's 
court  of  this  county,  on  the  day  of  ,  ,  and  thereupon  your 
petitioner  [or,  said  C.  D.]  qualified,  and  letters  of  temporary  administration 
were  issued  to  him  as  such. 

II.  That,  on  the  day  of  ,  ,  in  pursuance  of  an  order  there- 
tofore duly  made  by  the  said  surrogate,  your  petitioner  [or,  said  C,  D.] 
commenced  the  publication  of  notices  to  creditors  of  said  M.  N.,  to  present 
their  claims,  and  continue  said  publication,  agreeably  to  the  statute,  for  the 
period  of  six  months. 

III.  That  more  than  one  year  has  elapsed  since  said  letters  of  temporary 
administration  were  issued. 

IV.  That  the  assets  of  the  estate  of  said  M.  N.  amount  to  over 

dollars,  and  the  debts  amount  to  dollars;   and  your  petitioner  [or, 

said  C.  D.],  as  such  temporary  administrator,  has  sufficient  assets  in  hand, 
applicable  to  the  payment  of  the  debts  of  said  M.  N.,  to  pay,  with  interest 
[one-half  of]  the  claim  of  L.  M.  [or,  of  your  petitioner],  hereinafter  men- 
tioned, and  the  same  may  be  so  applied,  without  injuriously  affecting  the 
rights  of  others  entitled  to  priority  or  equality  of  payment  or  satisfaction. 

V.  That  one  L.  M.  [or,  your  petitioner]  has  a  valid  claim  against  said 
M.  N.  [deceased],  consisting  of  [state  it  hriefly,  e.  g.,  thus]  a  promissory 
note  made  by  said  M.  N.,  in  his  lifetime,  to  the  order  of  said  L.  M.,  dated 
the  day  of  ,  ,  for  dollars,  payable  months 
after  date,  and  that  no  portion  of  the  same  has  been  paid  [as  your  petitioner 
is  informed  and  believes].  That  said  claim,  with  proof  thereof,  was  duly 
presented  to  your  petitioner  [or,  by  your  petitioner  to  said  temporary  admin- 
istrator,] and  a  copy  of  said  note,  and  [a  copy  of]  the  proof  of  the  validity 
of  sard  claim  are  hereto  annexed  and  marked,  respectively,  A  and  B. 

Wherefoeb  your  petitioner  prays  that  a  decree  be  entered  herein,  direct- 
ing him  [or,  said  temporary  administrator]  to  pay  [one-half  of]  said  claim, 
with  interest  from  the  day  of  ,         ,   [or,  so  much  of  said  debt  as- 

it  may  be  proper  and  just  now  to  pay;  and  if  the  petition  is  T>y  the  creditor, 
add:  and  that  a  citation  be  issued  requiring  liim  and  all  parties  interested  to 
show  cause  why  he  should  not  render  an  account,  and  why  such  decree  should 
not  be  made].  [Signature.'] 

[Verification.'] 

II.  Decree  on  the  Foregoing. 

['Where  the  petitioner  is  the  temporary  administrator,  add,  after  the  proper 
recitals.-'']  It  is  hereby  ordered  and  decreed  that  A.  B.,  as  temporary  adminis- 
trator of  the  goods,  shattels  and  credits  of  M.  N.,  deceased,  be  and  he  hereby 
is  authorized  to  pay  [state  claim  as  in  petition!]. 

[If  the  petitioner  is  u.  creditor,  add,  after  the  recitals:]  And  a  citation, 
having  been  duly  issued  out  of  this  court,  requiring  A.  B.  to  appear  and  show 
cause  why  an  account  should  not  be  rendered,  and  the  said  claim  should  not 
be  paid,  and  said  citation  having  been  returned  and  filed,  with  proof  of  due 
service  thereof,  and  it  having  been  proved  to  the  satisfaction  of  said  surrogate 
by  the  said  petition  [and  the  affidavit  of  Q.  R.,  verified  the  ,  day  of  °  , 
,  and  herewith  filed],  that  the  assets  of  said  d'eoedent  [or,  absentee], 
in  the  hands  of  said  temporary  administrator,  exceed  the  debts,  and  that  the 
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petition  may  be  granted,  without  injuriously  affecting  the  rights  of  others 
entitled  to  priority  or  equality  of  payment  or  satisfaction;   it  is 

Adjudged,  that  said  A.  B.,  the  temporary  administrator  of  the  property 
of  M.  N.,  the  said  deceased  [or,  absentee],  pay  to  said  L.  M.  [one-half]  the 
full  amount  of  his  said  claim,  to  wit,  dollars,  with  interest  thereon, 

at  per   cent.,   from   the  day   of  ,         ,   the   whole   amounting, 

to  $ 

No.  51. 

lAnte,  §  438.] 

Revocation  of  Letters. 

I.  Petition. 
ITitle.] 

To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  A.  D.  respectfully  shows: 

I.  That  your  petitioner  is  one  of  the  legatees  under  the  will  of  C.  D.,  late 
of.  the  [city  of  New  York],  deceased  [or  state  other  interest,  as  next  of  kin, 
creditor,  etc.},  which  was  admitted  to  probate  by  the  surrogate['s]   [court]  of 

county,  on  the  day  of  ,         ,  and  recorded  in  the  office 

of   said   surrogate,    in   Liber  of   Wills,   at   page  ;    and   thereupon 

letters  testamentary  were  duly  issued  by  said  surrogate  to  Y.  Z.,  the  sole 
executor  in  said  will  named.  [Or,  where  letters  of  administration  are  sought 
to  ie  revoked,  allege  the  interest  of  the  petitioner  and  the  issue  of  letters  of 
administration^ . 

II.  That  the  circumstances  of  said  Y.  Z.  are  such  that  they  do  not  afford 
adequate  security  to  your  petitioner,  nor  to  the  creditors  of  said  C.  D.,  nor 
to  other  persons  interested,  for  the  due  administration  of  the  said  estate 
[adding  particulars,  for  instance']  that  the  estate  which  has  come  into  the 
hands  of  the  said  Y.  Z.,  as  such  executor,  exceeds  dollars;  that  the 
said  Y.  Z.  is  insolvent  and  owes  large  sums  of  money,  and  on  the  day  of 

,  ,  made  an  assignment  of  all  his  property  for  the  benefit  of 
creditors.  [Or  state  other  cause  for  revocation,  with  facts  and  circumstances, 
e.  g..  That  the  said  Y.  Z.,  at  the  time  of  the  issue  of  letters  testamentary  to 
him  as  above  stated,  was  an  alien  (not  being  a  citizen  of  the  United  States, 
but  being  a  citizen  of  the  kingdom  of  Great  Britain,  resident  at  New  York 
city,  in  the  State  of  New  York,  and  that  since  such  appointment  he  has 
ceased  to  be  a  resident  of  the  State  of  New  York,  and  did,  on  or  about  the 

day  of  ,         ,  remove  from  the  city  of  New  York,  and  take  up  his 

residence  at  Jersey  City,  in  the  State  of  New  Jersey,  and  he  is  now  a  resident 
of  that  State]. 

Wherepoee,  your  petitioner  prays,  that  a  decree  be  made  revoking  the  said 
letters  heretofore  issued  to  said  Y.  Z.,  and  that  he  be  cited  to  show  cause 
why  such  a,  decree  should  not  be  made;  [and  that,  in  the  meantime,  the  said 
executor  be  enjoined  from  further  acting  in  the  premises], 

[Signature.] 
[Verification.] 

II.  Order  Enjoining  Executor. 
[Title.] 

A.  D.  of  the  city  of  New  York,  a  legatee  under  the  will,  and  interested  in 
the  estate  of  C.  D.,  late  of  said  city,  deceased,  having,  on  the  day  of 

,  ,  filed  a  verified  petition,  by  which  complaint  is  made  that  the 
circumstances  of  Y.  Z.,  the  executor  of  the  said  will,  are  such  that  they  do 
not  afford  adequate  security  for  the  due  administration  of  the  estate  of  the 
said  deceased  [or,  that  the  said  executor  has  become  by  law  incompetent  to 
serve  as  such]  ;  and  it  appearing  to  the  surrogate  that  there  are  good  grounds 
for  such  complaint,  and  the  said  surrogate  having  thereupon  issued. a  citation 
to  the   said   Y.    Z.,   requiring  him  to   appear   at   a   day   and  place   therein 
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specified,  to  show  cause  why  letters  testamentary  granted  and  issued  to  him, 
as  executor,  on  the  day  of  ,         ,  should  not  be  revoked, 

It  is  obdeeed,  that  the  said  Y.  Z.  be,  and  he  hereby  is,  enjoined  from 
further  acting  in  the  premises  until  the  matter  in  controversy  shall  be  dis- 
posed of. 

III.  Order  Revoking  Letters. 
[Title.'] 

On  reading  and  filing  proof  of  the  due  and  personal  service  of  Y.  Z.,  the 
executor  of  the  last  will  and  testament  of  C.  D.,  late  of  the  city  of  New  York, 
deceased,  of  the  citation  heretofore  issued  in  this  matter,  requiring  him  to 
appear  in  this  court,  on  this  day,  to  show  cause  why  the  letters  testamentary 
issued  to  him  on  said  will  should  not  be  revoked;  and  the  said  Y.  Z.  having 
appeared,  and  A.  D.,  the  complainant  herein,  having  also  appeared,  and  after 
hearing  the  proofs  and  allegations  of  the  parties,  and  it  appearing  that  the 
circumstances  of  the  said  Y.  Z.,  executor  as  aforesaid,  are  such  that  they  do 
not  afford  adequate  security  for  his  due  administration  of  the  estate. 

Okdered,  that  the  said  Y.  Z.  give  a  bond,  with  sureties  like  those  required 
by  law  of  administrators,  within  five  days  from  this  day,  or,  in  default 
thereof,  that  his  letters  testamentary  be  revoked  [or  if  cause  of  revocation 
cannot  be  cured  by  giving  security,  say,  instead:  That  the  letters  testa- 
mentary heretofore  issued  to  the  said  Y.  Z.  be,  and  they  are  hereby  revoked. 
And  all  authority  and  rights  of  the  said  Y.  Z.,  as  such  executor,  are  hereupon 
to  cease]. 

No.   52. 

[Ante,  §  443.] 

Revocation  of  Letters  upon  Resignation. 

/.  Petition  for  Discharge.^ 
[Title.'] 
To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  A.  B.,  the  executor  of  the  will  [or,  administrator  of  the 
estate]  of  M.  N.,  late  of  the  city  of  New  York,  deceased,  respectfully  shows: 

I.  That,  by  this  court,  on  the  day  of  ,  ,  said  will  was 
duly  admitted  to  probate,  and  letters  testamentary  thereon  issued  to  your 
petitioner  [or  allege  letters  of  administration]. 

II.  That  the  only  persons  interested  in  the  estate  of  M.  N.,  the  decedent, 
as  creditors  or  persons  claiming  to  be  creditors,  husband  [or,  wife],  legatees, 
next  of  kin,  or  otherwise,  and  the  only  persons  who  are  entitled,  absolutely 
or  contingently,  by  the  terms  of  said  will,  or  by  the  operation  of  law,  to 
share  in  the  fund,  or  in  the  proceeds  of  property,  held  by  your  petitioner, 
in  the  application  of  such  estate  or  fynd,  and  the  places  of  residence  of  all 
such  persons,  to  the  best  of  the  knowledge,  information,  and  belief  of  your 
petitioner,  are  as  follows,  viz.:    [stating  them]. 

III.  [State  grounds  of  application,  for  instance:']  That  your  petitioner  is 
an  alien  and  a  citizen  of  the  republic  of  France,  having  resided  in  the  city  of 
New  York  for  a  number  of  years  past,  but  is  now  about  to  take  up  his 
residence  in  the  city  of  London,  England;  and  is  now  desirous  to  render  an 
account  of  all  his  proceedings  as  such  [executor],  and  be  discharged. 

Whebefokb,  your  petitioner  prays  that  his  account  of  his  proceedings,  as 
such  [executor],  may  be  judicially  settled,  and  that  a  decree  be  thereupon 
made  revoking  his  said  letters,  and  discharging  him  accordingly  as  [executor], 
and  that  the  creditors  and  persons  claiming  to  be  creditors  of  the  decedent? 
and  the  decedent's  husband  [or,  wife],  next  of  kin,  and  legatees,  and  other 
persons  interested,  may  be  cited  to  attend  the  judicial  settlement  of  such  an 
account. 

[Signature.] 
I'Verifioation.] 


1  For  forms  of  petition,  decree,  etc.,  upon  resignation  of  testamentary  trustees,  see  post. 
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II.  Order  Allowing   Accounting  for  Purpose  of  Discharge. 
[TUlcl 

A.  B.,  one  of  the  executors  of  the  will  of  M.  N.,  late  of  the  city  of  New 
York,  deceased,  having  presented  to  this  court  his  petition,  duly  verified,  on 
the  day  of  ,         ,  praying  that  his   account  be  judicially  settled, 

and  that  a  decree  be  thereupon  made,  revoking  his  letters  testamentary,  and 
discharging  him  accordingly,  and  a  citation  thereon  having  been  issued, 
directed   to    \names'\.    and' returnable   on   the  day  ,         ,   and   the 

said  citation  having  been  returned  on  that  day  and  filed,  with  proof  of  due 
service  on  all  the  persons  named  therein;  and  C.  D.  having  appeared  by  Z.  T., 
his  attorney,  and  none  other  of  the  persons  cited  having  appeared;  and  the 
said  petitioner  having  appeared  by  his  attorney,  A.  T.,  and  the  surrogate 
having  heard  the  proofs  and  allegations  of  the  parties :  Now,  on  motion  of 
A.  T.,  the  attorney  for  said  A.  B., 

It  is  ordered  and  adjudged,  that  sufiicient  reasons  exist  for  granting  the 
prayer  of  the  petition,  and  that  said  A.  B.  be,  and  he  hereby  is,  allowed  to 
account  for  the  purpose  of  being  discharged  as  [executor  of  the  will]  of  M.  N., 
deceased. 

III.  Decree  Revoking  Letters  and  Discharging   the  Representative.^ 
ITitle.} 

Letters   [testamentary,  on  the  will]   of  M.  N.,  late  of  ,  deceased,  hav- 

ing been  heretofore  issued  by  this  court,  on  the  day  of  ,         ,  to 

A.  B.,  as  [executor],  and  the  said  A.  B.,  having,  on  the  day  of  ,       , 

filed  a  petition  in  the  office  of  said  surrogate,  praying  that  his  account  be 
judicially  settled,  and  a  decree  made  revoking  his  said  letters  and  discharging 
him,  and  that  a  citation  be  issued,  requiring  the  necessary  parties  to  show 
cause  why  the  petition  should  not  be  granted;  and  such  citation  having  been 
thereupon  duly  issued,  requiring  [insert  names']  to  show  cause,  on  the 
■day  of  ,         ,  why  such  a  decree  should  not  be  made;  and  the  said  cita- 

tion having  been  returned  on  that  day,  and  filed,  with  proof  of  due  service 
thereof  on  the  persons  named,  and  none  of  the  persons  therein  named  having 
appeared  [except  C.  D.,  the  co-executor  of  said  A.  B.,  who  appeared  by  B.  T., 
his  attorney,  and  waived  the  account  of  said  A.  B.,  and  a  judicial  settlement 
thereof]  ;  and  the  said  A.  B.  having  appeared  [in  person  and]  by  his  said  attor- 
ney and  counsel,  and  it  satisfactorily  appearing  to  the  surrogate  that  none  of 
the  money,  books,  papers,  or  other  property  of  the  estate  of  the  said  M.  N.,  are 
in  the  hands  of  said  A.  B. :  Now,  on  motion  of  A.  T.,  attorney  and  counsel  for 
said  A.  B.: 

It   is   obdbbed,   adjudged,  and  decreed,  that  the   said  letters  heretofore 
issued  to  A.  B.,  as  such  [executor],  be,  and  the  same  hereby  are,  revoked; 

And  it  is  further  ordered  and  adjudged,  that  the  said  A.  B.  be  charged 
as  such  executor  [here  insert  provision  as  to  charges  and  credits,  as  in  a  de- 
cree settling  an  executor's  accounts  see  72,  XXI,  post]. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  said  executor 
has  fully  accounted  for  all  property  belonging  to  the  said  estate  coming  into 
his  hands,  as  such,  and  he,  having  paid  over  the  sum  of  dollars,  found 

due  from  him  as  aforesaid,  and  delivered  all  books,  papers,  and  other  property 
of  the  said  estate  in  his  hands,  to  the  clerk  of  this  court  [or,  to  his  co-execu- 
tor —  or,  to  J.  S.,  who  is  hereby  appointed  the  successor  of  the  said  A.  B.]  as 
directed  by  the  surrogate,  it  is  ordered  and  adjudged  that  the  resignation  of 
the  said  A.  B.  as  executor  of  the  last  will  and  testament  of  M.  N.,  deceased,  be 
and  the  same  is  accepted,  and  that  he  be  discharged  of  and  from  all  liability 
and  duty  on  account  thereof. 


1  See  post,  for  form  of  decree  revoking  letters  for  failure  to  give  new  or  additional  sureties. 
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No.  53- 

lAnte,  §  460.] 
Depositing  Securities,  to  Reduce  Penalty  of  Official  Bond. 

I.  Petition  for  Leave  to  Deposit,  etc. 

[If  the  application  is  made  on  applying  for  letters,  insert  this  in  the  peti- 
tion for  letters;  if  made  subsequently,  may  entitle  this  in  the  same  proceeding, 
reciting  briefly  the  former  steps,  and  continuing,  for  instance,  thus:] 

That  the  said  deceased  died  possessed  of  certain  personal  property  situate  in 
the  county  of  and  State  of  New  York;  and  that  the  aggregate  value  of 

all  the  personal  property,  wherever  situated,  of  which  the  deceased  died  pos- 
sessed, together  with  the  probable  amount  to  be  recovered  by  reason  of  all  or 
any  right  of  action  granted  to  an  executor  or  administrator  of  the  said  de- 
ceased, by  special  provision  of  law  [in  case  of  executor,  or  administrator  with 
the  will  annexed  add,  and  also  the  value  of  the  real  property,  or  of  the  pro- 
ceeds thereof,  which  may  come  to  the  hands  of  the  executor  —  or,  administrator 
—  by  virtue  of  any  provision  contained  in  the  will,  does  not  exceed  the  sum  of 
three  hundred  and  fifty  thousand]  dollars,  and  that  the  same  largely  consists 
of  securities  for  the  payment  of  money,  and  that  all  the  goods,  chattels,  effects, 
and  [personal]  property  of  said  deceased,  over  and  above  said  securities,  does 
not  exceed  the  sum  of  [fifty  thousand]  dollars.  A  true  description  of  said 
securities  is  contained  in  Schedule  "  A  "  hereunto  annexed. 

That  it  is  inconvenient  for  your  petitioner  to  furnish  security  in  the  full 
amount  prescribed  by  law,  but  he  is  able  to  eflfect  an  arrangement  by  which 
the  Company  of  New  York,  a  trust  company,  which  is  authorized  by  law 

to  receive  the  same,  will  become  the  depository  and  custodian  of  the  said  estate 
under  the  direction  of  the  surrogate. 

Wherefore,  your  petitioner  prays  that  an  order  be  made  directing  the 
deposit  with  said  Trust  Company  of  ,  of  the  aforesaid  securities  for 

the  payment  of  money  belonging  to  the  estate,  and  that  the  amount  of  the 
bond  to  be  given  by  your  petitioner  be  fixed  with  reference  to  the  remainder 
of  said  estate  or  fund,  amounting  to  dollars. 

[Signature.'] 
[Verification.] 

II.  Order  Thereon  Allowing  Deposit  and  Reduction  of  Bond. 
[Title.] 

On  reading  and  filing  the  verified  petition  of  A.  B.,  dated  the  day  of 

,  ,  asking  an  order  directing  that  certain  securities  for  the  payment 
of  money  belonging  to  the  estate  of  said  deceased,  in  said  petition  specified  and 
described,  be  deposited  with  the  Trust   Company  of  ,  to  the  end 

that  the  amount  of  the  bond  to  be  given  by  him,  as  such  administrator,  may 
be  fixed  and  determined  with  respect  to  the  remainder  only  of  the  estate  or 
fund  amounting  to  [fifty  thousand]  dollars  or  thereabouts;*  and  these  facts 
appearing  to  the  satisfaction  of  the  surrogate,  and  he  deeming  it  inexpedient 
to  require  of  said  A.  B.  security  in  the  full  amount  required  by  law:  Now,  on 
motion  [etc.,  as  in  other  orders]. 

[Insert  in  ordering  part]  That  the  said  securities  for  the  payment  of  money, 
the  description  of  which  is  contained  in  Schedule  "A,"  annexed  to  said  peti- 
tion, belonging  to  the  estate  of  said  deceased,  be  deposited  with  the 
Trust  Company  of  ,  to  the  order  of  said  A.  B.,  as  administrator  as  afore- 

said, countersigned  by  the  surrogate. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  letters  of  adminis- 
tration upon  the  goods,  chattels,  and  credits  of  said  decedent  issue  to  said  A.  B., 
upon  his  subscribing  the  statutory  oath  that  he  will  well,  honestly,  and  faith- 
fully discharge  his  duty  as  such  administrator,  according  to  law,  and  upon 
making  the  deposit  aforesaid,  and  upon  filing  the  receipt  of  the  said 
Trust  Company  for  the  said  securities,  and  upon  executing  a  bond  in  the 
penalty  of  [one  hundred  thousand]  dollars  to  the  people  of  New  York  State, 
with  two  or  more  competent  sureties,  for  the  faithful  discharge  of  the  trust 
reposed  in  him  as  such  administrator.    And  it  is  further  ordered,  adjudged, 
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AND  DECREED,  that,  as  suoh  administrator,  he  shall  be,  and  hereby  is,  empow- 
ered to  collect  and  receive  all  Interest,  income,  and  dividends  now  due  or  to 
grow  due  upon  the  securities  so  deposited  as  aforesaid,  and  in  case  the  interest, 
income,  or  dividends  upon  any  of  said  securities  cannot  be  collected  without 
the  production  of  the  certificate  or  security  itself,  the  same  may  be  collected 
by  the  said  Trust  Company,  the  depositary  aforesaid,  and,  after  collec- 

tion, shall  be  paid  over  by  said  company  to  said  administrator,  upon  such  terms 
as  may  be  agreed  upon. 

And  the  said  Trust  Company  is  ordered  to  keep  possession  of  the  said 

securities,  subject  to  the  order  of  the  administrator  aforesaid,  countersigned  by 
the  surrogate,  or  subject  to  the  special  order  of  the  surrogate. 

III.  Receipt  hy  Depositary  of  Securities. 
[Title.] 

The  Trust   Company,   of  ,   does   hereby   acknowledge  having   re- 

ceived, on  this  date,  from  A.  B.,  the  following  securities,  together  with  the 
certified  copy  of  an  order  [or,  decree]  of  the  surrogate  of  the  county  of  , 

made  in  the  matter  above  entitled,  and  dated  , 

Securities. 
[Here  follows  description  of  the  securities.l 

In  Witness  Whereof,  the  said  Trust  Company  of  has  hereunto 

caused  its  corporate  seal  to  be  affixed,  and  the  same  to  be  duly  attested,  on 
this  day  of  , 

[SeaLI  [Signature  of}, 

President. 
[Authentication  as  of  a  deed.'] 

No.  54. 

[Ante,  §  462.] 

Proceedings  to  Compel  New  Official  Bond,  or  New  Sureties. 

I.  Petition  hy  Person  Interested. 
[Title.] 

To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  M.  N.,  of  the  city  of  New  York,  respectfully  shows : 

I.  That  your  petitioner  is  one  of  the  children  and  next  of  kin  of  S.  N.,  late 
of  the  city  of  New  York,  deceased,  intestate,  and  has  not  yet  received  the 
share  of  the  estate  of  the  said  S.  N.,  to  which  by  law  he  is  entitled. 

II.  That  letters  [of  the  administration  of  the  estate]  of  the  said  S.  N.,  de- 
ceased, were  issued  by  the  surrogate  of  the  county  of  New  York  to  C.  D.,  of 
the  city  of  New  York,  on  the  day  of  , 

III.  Your  petitioner  further  alleges,  that  C.  R.  [lately  a  resident  of  the  city 
of  New  York,  is  one  of  the  sureties  of  the  said  C.  D.,  in  his  bond  given  by  him 
on  the  granting  of  the  said  letters,  and  that  the  said  C.  R.  has  removed  out  of 
the  State  of  New  York,  as  your  petitioner  is  informed  and  believes,  and  has 
gone  to  Boston,  in  the  State  of  Massachusetts  —  or  other  facts  showing  insuffi- 
ciency of  sureties  or  inadequacy  of  amount  of  hond]. 

IV.  That  E.  N.,  of  the  city  of  New  York,  is  the  only  other  surety  of  the  said 
administrator  in  his  said  bond. 

Wherefore,  your  petitioner  prays  that  C.  D.  may  be  required  to  give  new 
[or,  additional]   sureties   [or,  a  new  bond,  in  a  penalty  of  dollars],  or, 

in  default  thereof,  that  he  may  be  removed  from  his  office,  and  that  letters 
issued  to  him  may  be  revoked;  and  that  the  said  C.  D.  may  be  cited  to  show 
cause  why  the  prayer  of  this  petition  should  not  be  granted. 

[Signature.] 
[Verification.] 
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II.  Order  for  New  or  Additional  Sureties,  etc. 
[Title.] 

The  citation  issued  to  C.  D.,  administrator  of  the  estate  of  A.  B.,  deceased, 
on  the  day  of  ,         ,  requiring  him  to  show  cause  why  he  should 

not  be  required  [etc.,  as  alove},  having  been  returned  with  due  proof  of  service 
on  the  said  C.  D.,  and  the  said  C.  D.  having  appeared  by  W.  M.,  Esq.,  his 
attorney,  and  it  satisfactorily  appearing  that  C.  R.,  one  of  his  sureties,  has 
[removed  from  this  State  — •  or  stating  other  facts  showing  insufficiency  of 
surety,  or  inadequacy  of  amount  of  hond^. 

Ordered,  that  said  C.  D.  give  new  [or,  additional]  sureties  [or,  a  new 
bond,  in  a  penalty  of  dollars],  in  the  usual  form,  as  such  administrator 

as  aforesaid,  within  five  days  from  this  date,  or,  in  default  thereof,  that  his 
letters  of  administration  be  revoked. 

III.  Decree  Revoking  Letters  on  Failure  to  Give  New  Bond. 
[Title.'} 

Whereas,  by  an  order  made  and  entered  by  the  surrogate's  court  on  the 
day  of  ,  C.  D.,  administrator  of  the  estate  of  A.  B.,  deceased,  was 

required  within  five  days  from  that  date  to  give  a  new  bond  in  the  penalty 
of  dollars,  of  which  order  the  said  C.  D.  had  notice ;  And  Whereas, 

the  said  C.  D.  has  failed  to  furnish  a  new  bond,  approved  by  the  surrogate,  as 
required  by  said  order  [or,  has  filed  a,  new  bond,  approved  by  the  surrogate,  as 
required  by  said  order].     Now,  on  motion  of  ,  It  is  ordered  and  de- 

creed, that  the  said  C.  D.  be,  and  he  is  hereby,  removed  from  his  office  as  ad- 
ministrator aforesaid,  and  that  the  letters  of  administration  heretofore  issued 
to  him  be,  and  they  are  hereby,  revoked  [or,  if  new  iond  has  heen  given  and  ap- 
proved, say,  instead,  that  this  proceeding  be,  and  the  same  is  hereby,  dismissed, 
with  costs  and  disbursements  of  the  same,  to  be  paid  by  to  ]. 

No.  55. 

[Ante,  §  464.] 

Releasing  Sureties  in  Official  Bond. 

I.  Petition  of  Surety  to  'be  Released. 
[Title.'] 

To  the  Surrogate's)  Court  of  New  York  county : 

The  petition  of  J.  K.,   of  the  county  of  ,  respectfully  shows   to  the 

court  as  follows: 

Your  petitioner  alleges  that  he  is  one  of  the  sureties  of  C.  D.,  as  administra- 
tor of  the  goods,  chattels,  and  credits  of  A.  B.,  late  of  the  city  of  New  York, 
deceased,  and  that  he  desires  to  be  released  from  responsibility  on  account  of 
any  future  breach  of  the  condition  of  the  bond  of  the  said  administrator.  He, 
therefore,  prays  for  a  decree  releasing  him  accordingly,  and  that  C.  D.,  the  said 
administrator,  may  be  cited  to  show  cause  why  he  should  not  give  new  sureties. 

[Signature.l 
[Verification.'] 

II.  Citation  Thereon. 

[The  command  of  the  citation  is]  to  show  cavise  why  you  should  not  give  new 
sureties,  in  your  official  bond  as  administrator  [etc.],  pursuant  to  the  statute. 

III.  Decree  Releasing  Surety. 
[Title.] 

J.  K.,  of  the  city  of  New  York,  one  of  the  sureties  of  C.  D.,  as  the  adminis- 
trator of  all  and  singular  the  goods,  chattels,  and  credits  of  A.  B.,  late  of  the 
city  of  New  York,  deceased,  having  heretofore  presented  his  petition,  dated 
[etc.],  to  this  court,  setting  forth  that  he  desired  to  be  released  from  responsi- 
bility on  account  of  any  future  breach  of  the  condition  of  the  bond  of  the  said 
administrator,  and  praying  for  relief,  pursuant  to  the  statute;  and  the  surro- 
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gate  having  thereupon  issued  a  citation  requiring  the  said  C.  D.,  administrator 
as  aforesaid,  to  [state  substance  of  citation]  *  and  the  said  C.  D.  having  ap- 
peared in  compliance  with  the  said  citation,  and  having  given  new  sureties,  to 
the  satisfaction  of  the  surrogate: 

It  is  adjudged  and  decebed,  that  the  said  J.  K.  shall  not  be  liable  on  the 
bond  bearing  date  on  the  day  of  ,  in  the  year  one  thousand  nine 

hundred  and  ,  executed  to  the  people  of  the  State  of  New  York,  by  the 

said  C.  D.,  as  principal,  and  the  said  J.  K.  and  one  L.  M.,  as  sureties,  on  the 
granting  of  the  letters  of  administration  of  all  and  singular  the  goods,  chattels, 
and  credits  of  the  said  A.  B.,  deceased,  to  the  said  C.  D.,  by  the  said  surrogate, 
for  any  breach  of  the  condition  of  the  said  bond,  occurring  after  the  date  of 
this  decree. 

No.  56. 

[Ante,  §  467.] 

Suing  on   Bond   of   Executors,   etc.,   after   Letters   Revoked.! 

I.  Petition  for  Leave  to  Sue,  by  Person  Aggrieved. 
[Title.] 

To  the  Surrogate  of  county: 

The  petition  of  C.  D.  respectfully  shows  to  the  court,  as  follows:  Your 
petitioner  alleges  [upon  information  and  belief] : 

I.  That  letters  of  administration  [with  the  will  annexed  or  letters  testa- 
mentary] on  the  estate  of  A.  B.,  late  of  ,  deceased,  were  granted  by  a 
decree  of  the  surrogate's  court  of  this  county,  on  the  day  of  ,  , 
to  Gr.  H.,  of  ,  who  entered  upon  the  discharge  of  his  duties  as  such  ad- 
ministrator with  the  will  annexed  [or,  executor],  accordingly,  and  as  such 
received,  in  his  ofBeial  capacity  as  aforesaid,  certain  property  belonging  to  the 
estate  of  said  A.  B.,  viz.:  [describe  it],  which  he  has  not  duly  administered, 
but,  on  the  contrary,  has  wholly  converted  to  his  own  use. 

II.  That  your  petitioner  is  a  creditor  of  said  A.  B.,  and  has  a  valid  claim 
against  his  estate,  and  that  upon  his  petition  as  such  creditor  [or  otherwise], 
the  said  surrogate  on  the  day  of  ,  ,  made  a  decree  requiring 
that  said  G.  H.,  to  whom  said  letters  had  been  granted,  should,  within  thirty 
days,  render  an  account  of  his  proceedings,  or  pay  the  same  [or,  otherwise, 
state  briefly  the  object  of  the  decree  made']. 

[Or  where  the  applicant  seeks  payment  of  a  legacy,  substitute  for  the  first 
part  of  the  foregoing  paragraph:  That  he  is  a  legatee  under  the  will  of  the 
said  A.  B.,  deceased,  and  entitled  to  the  payment  of  a  legacy  given  him 
thereby;   and  that  upon  his  petition — -and  continue  as  above.] 

[Or,  where  the  applicant  seeks  payment  of  a  distributive  share:  That  he 
is  one  of  the  next  of  kin  of  said  A.  B.,  deceased,  and  is  entitled  to  the  payment 
of  a  distributive  share  of  the  estate ;  and  that  upon  his  petition  —  and  continue 
as  above.] 

III.  That  said  G.  H.  has  refused  to  perform  said  decree,  and  has  not  ren- 
dered an  account  [or,  has  not  paid  the  same],  although  on  the  day  of 

,  ,  he  had  due  notice  of  said  decrse,  and  was  requested  so  to  do. 

IV.  That  a  certified  copy  of  the  bond  of  said  A.  H.  is  hereto  annexed. 

V.  That  the  letters  of  administration  [with  the  will  annexed  —  or,  letters 
testamentary]  so  granted  to  the  said  A.  B.,  were  revoked  by  a  decree  of  the 
surrogate's  court  of  this  county,  rendered  on  the  day  of  ,  ,  and 
no  successor  has  been  appointed  in  said  administration. 

Wherefore,  your  petitioner  prays  for  an  order  permitting  him  to  maintain 
an  action  upon  the  bond  given  by  the  said  G.  H.,  as  such  administrator,  for 
the  faithful  discharge  of  the  trust  reposed  in  him,  in  behalf  of  himself  and  all 
others  interested  in  the  estate  of  the  said  A.  B.,  deceased,  to  recover  the  value 
of  the  property  so  received  by  the  said  administrator  and  not  duly  adminis- 
tered by  him.  [Signature.] 

[Verification.] 


1  Eoch  of  the  next  of  kin  having  a  separate  certificate  in  his  favor  may  sue  for  his  share. 
Brawley  v.  Forman,  15  Hun,  144.  See  Hood  v.  Hood,  85  N.  Y.  561 ;  Bieder  v.  Steinhauer  15 
Abb.  N.  C,  428. 
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II.  Order  Permitting  Suit. 
[Titl-e.^ 

Upon  reading  and  filing  the  verified  petition  of  C.  D.  setting  forth  [recite 
substance  of  allegations  of  petition']  :  Now,  on  motion  of  Y.  Z.,  attorney  for 
said  petitioner,  it  is 

Ordered,  that  the  said  C.  D.  be,  and  he  hereby  is,  permitted  to  maintain, 
in  behalf  of  himself  and  of  all  others  interested,  an  action  upon  the  official 
bond  given  by  said  G.  H.,  as  administrator  {etc.'],  dated  the  day  of  , 

,  and  now  on  file  in  the  office  of  the  surrogate  of  this  county,  to  recover 
the  value  of  [describing  property] :  and  that  the  moneys  recovered  in  such 
action  be  paid  by  the  officer  collecting  them  into  the  surrogate's  court  of  this 
county,  to  be  distributed  according  to  law. 

[Signature  of], 
'  Surrogate. 

III.  Same;  in  Action  by  the  People.^ 
[Recitals  as  above.] 

Ordered,  that  the  bond  given  by  said  G.  H.  [describing  it  as  above],  be 
prosecuted  by  said  C.  D.,  in  the  name  of  the  people  of  this  State,  joining  his 
name  as  relator;  and  that  the  moneys  collected  therein,  in  satisfaction  of  such 
decree,  be  applied  in  the  same  manner  as  the  same  ought  to  have  been  applied 
by  said  G.  H.  [Signature  of]. 

Surrogate. 

No.   57. 
[Ante,  §  494.] 
Appraisal  of  Assets  and  Makinj;  Inventory. 

I,  Petition. 
[Title.] 
To  the  Hon.  ,  Surrogate. 

Application  is  hereby  made  by  L.  E.,  as  executor  [or,  administrator]  of 
the  estate  of  A.  B.,  deceased,  to  have  appraisers  appointed  to  estimate  and 
appraise  the  personal  property  of  said  deceased,  which  consists  of  [describ- 
ing it]. 

Dated,  [Signature  of]. 

Executor. 

II.  Order  Appointing  Appraisers.^ 
[Title.] 

Upon  the  application  of  C.  D.,  administrator,  etc.,  of  the  said  A.  B.,  deceased, 
it  is  ordered  that  J.  K.  and  L.  M.,  both  of  the  town  of  Yohkers,  in  the  county 
of  Westchester,  two  disinterested  persons,  be,  and  they  are  hereby,  appointed 
appraisers  of  the  persodal  property  of  the  said  A.  B.,  deceased,  to  estimate  and 
appraise  the  same;  and  they  are  hereby  authorized  and  required  to  truly, 
honestly,  and  impartially  appraise  the  personal  property  of  said  deceased, 
which  shall  be  exhibited  to  them,  according  to  the  best  of  their  knowledge  and 
ability.  [Signature  of], 

Surrogate. 
III.  Appraiser's  Oath. 
['Venue.] 

I,  J.  K.,  of  the  town  of  ,  in  said  county,  appraiser,  duly  appointed 

by  the  surrogate  of  the  said  coUnty  of  Westchester,  do  swear  and  declare,  that 
I  will  truly,  honestly,  and  impartially  appraise  the  personal  property  of  A.  B., 
late  of  the  said  county  of  Westchester,  deceased,  which  shall  be  for  that  pur- 
pose exhibited  to  me,  to  the  best  of  my  knowledge  and  ability. 

[Jurat.] [Signature.] 

1  People  ex  rel.  Becar  v.  Struller,  16  Hun,  234.  The  action  may  be  brought  by  an  assignen  of 
the  bond.  See  Cridler  v.  Curry,  66  Baib.  836,  and  Rowe  v.  Parsons,  6  Hun,  SSS,  as  to  what  is 
a  sufficient  assignment, 

*As  to  duties  and  compensation  of  appraisers,  see  Co.  Civ.  Proc,  §§  2565,  2711, 
and  §  494  et  seg.j  ante. 
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IV.  Notice  of  Appraisement. 
To  the  legatees,  next  of  kin,  and  to  all  persons  interested  in  the  estate  of 
A.  B.,  late  of  the  city  of  Yonkers,  in  the  county  of  Westchester,  deceased: 

Kotice  is  hereby  given,  that  the  undersigned,  the  administrator,  etc.,  of  said 
deceased,  with  the  aid  of  J.  K.  and  L.  M.,  the  sworn  appraisers  appointed  by 
the  surrogate  of  the  county  of  Westchester,  to  estimate  and  appraise  the  per- 
sonal property  of  the  said  deceased,  will  proceed  to  make  an  appraisement  of 
all  the  goods,  chattels,  and  credits  of  said  deceased,  at  the  late  residence  of  said 
deceased,  No.         ,  street,  in  the  said  city,  on  the  day  of  ,         , 

at  ten  o'clock  in  the  forenoon. 

[Date.']  [Signature  of  representative.'] 

V.  Inventory. 

A  true  and  perfect  inventory  of  all  the  goods,  chattels,  and  credits  which 
were  of  A.  B.,  late  of  the  city  of  Yonkers,  in  the  county  of  Westchester,  de- 
ceased, made  by  the  administrator,  etc.,  of  the  said  deceased,  with  the  aid  and 
in  the  presence  of  J.  K.  and  L.  M.,  both  of  said  county  of  Westchester,  they 
having  been  duly  appointed  and  sworn  appraisers,  containing  a  full,  just,  and 
true  statement  of  all  the  personal  property  of  the  said  deceased  which  has  come 
.  to  the  knowledge  of  the  said  administrator,  and  particularly  of  all  moneys, 
bank  bills,  and  other  circulating  medium  belonging  to  the  said  deceased,  and 
of  all  just  claims  of  said  deceased,  against  said  administrator,  and  of  all  bonds, 
mortgages,  notes,  and  other  securities  for  the  payment  of  money,  belonging  to 
the  said  deceased,  specifying  the  names  of  the  debtors  in  each  security,  the 
date,  the  sum  originally  payable,  the  indorsements  thereon,  with  their  dates, 
and  the  sum  which,  in  the  judgment  of  the  appraisers,  may  be  collectible  on 
such  security. 

Upon  the  completion  of  this  inventory,  duplicates  thereof  have  been  made, 
and  signed  at  the  end  thereof  by  the  appraisers. 

[I.]  Specific  articles  set  off  to  widow,  husiand,  or  minors. 

[Here  enumerate  the  artitles  coming  mthin  Code  Civ.  Proc,  §  2713,  suhcls. 
1,  2,  3 ;  (ante,  §  49.'))  and  which  are  included  in  the  inventory  without  heing 
appraised.  State,  in  addition,  the  articles  specified  in  subd.  4,  and  that  they 
do  not,  in  the  aggregate,  exceed  $150  m  value:'\ 

[II.]   $150  worth  of  personal  property  set  off  to  loidow,  husband,  or  minors. 

In  addition  to  the  above  enumerated  articles  exempt  from  appraisal,  the 
appraisers,  pursuant  to  the  statute,  set  apart  the  following  articles  of  neces- 
sary household  furniture,  provisions,  and  other  personal  property,  selected  in 
their  discretion,  for  the  use  of  the  widow  and  minor  children  [or,  in  case  of  a 
widow  dying,  of  the  minor  childrenl  of  the  deceased,  the  same  not  exceeding 
in  value  one  hundred  and  fifty  dollars: 

[Here  enumerate  the  articles  set  apart  to  the  mdow,  under  Code 
Civ.  Proc,  §  2713,  subd.  5,  and  which  are  to  be  appraised. 

[III.]  Chattels  in  possession  having  an  ascertainable  value. 
[Here  enumerate  and  describe  such  articles  as  household  furni- 
ture, stock  in  trade,  tools,  farming  implements,  etc.,  other 
than  those  specified  above,  and  set  opposite  each  its  appraised 
value,  e.  g.:] 


Household  Furniture  at  No.        ,  Street,  New  York. 

First  Floor  —  Front  Parlor. 

About  sixty  yards  of  Brussels  carpet $50  00 

Set  of  window  curtains  and  ornaments 150  00 

Pair  of  window  shades,  $6 ;  mahogany  sofa,  $25 31  00 

Two  mahogany  couches,  $40 ;  rocking-chair,  $7 47  00 

Six  mahogany  chairs,  $18;  two  mahogany  tabourets,  $8 26  00 

Large  mirror,  $80 ;  one  pair  of  candelabras,  $40 120  00 

Mahogany  stand,  $3 ;   astral  lamp,  $9 12  00 

[Back  Parlor,  similar  list;  and  so  with  the  other  rooms  of  the  house.'] 
70 
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[IV.]  Things  in  action  considered  good. 

[Bere  enumerate  and  describe  the  stocks,  hands,  etc.,  in  the 
manner  required  by  Code  Civ.  Proc,  §  2714,  e.  g.:'\ 

Bond  made  by  Jonathan  Little  to  the  deceased,  dated  the  first  day 
of  October,  in  the  year  ,  conditioned  for  tlie  payment  of 
the  sum  of  nine  thousand  dollars,  on  the  first  day  of  October,  in 
the  year  ,  with  interest  at  the  rate  of  five  per  cent,  per 
annum,  payable  half-yearly;  secured  by  a  mortgage  of  real  es- 
tate in  the  city  of  New  York,  made  by  the  said  Jonathan  Little 
and  his  wife,  bearing  even  date  with  the  bond $9,000  00 

(The  payment  of  interest  is  indorsed  on  this  bond  up  to  the  first 
day  of  April,  ,) 

Interest  now  due  on  this  bond  $ 

Promissory  note,  made  by  Thomas  Shaw  to  the  deceased,  or  order, 
dated  the  first  day  of  February,  ,  for  three  thousand  dol- 
lars, payable  on  demand,  with  interest 3,000  00 

Interest  now  due  on  this  note $ 

The  following  accounts  are  due  to  the  deceased: 

Account  against  John  Green,  20th  March,  ,   125  00 

"  "        Henry  Jones,   15th  April,         ,    280  00 

Twenty-five  shares  of  the  capital  stock  of  the  Greenwich  Insurance 
Company,  in  the  city  of  New  York;  certificate  number  198 — 
par  value,  twenty-five  dollars  each  share;  present  actual  value, 
one  hundred  and  five  per  cent 656  25 

Due  to  the  deceased  from  C.  D.,  the  said  administrator,  for  money 

borrowed,  without  interest,  two  thousand  dollars 2,000  00 

The  interest  of  the  deceased  in  the  stock  in  trade,  efi^ects,  and 
credits  of  the  late  firm  of  "  T.  &  B.,"  hardware  merchants  in 
the  city  of  New  York,  composed  of  the  said  deceased  and  J.  T., 
and  in  which  the  said  testator  ovraed  the  one-half  share  and 
interest.  The  accounts  and  affairs  of  the  said  partnership  not 
having  been  adjusted  and  closed,  the  appraisers  are  not  able  to 
state  the  exact  value  of  this  interest.  From  the  information 
they  have  obtained,  the  value  of  the  said  interest  is,  in  their 
judgment,  not  less  than  ten  thousand  dollars 10,000  00 

Money  —  in  specie,  at  the  residence  of  the  testator,  at  the  time  of 

his  death 220  00 

"  in  bills  of  the  Bank  of  America 1,575  00 


$26,856  25 


[V.]  Things  in  action  not  considered  good,  and  chattels  having  no  ascertain- 
able value. 

The  following  stock,  securities,  and  accounts  the  appraisers  consider  of  no 

value : 

Thirty-two  shares  of  the  capital  stock  of  the  "  President,  Mana- 
gers, and  Company  for  erecting  a  bridge  over  the  river  Dela- 
ware, near  the  town  of  Milford,"  of  which  the  par  value  was 
$50  per  share. 

Bond  made  by  James  Hazen  to  the  testator,  dated  2 1st  June, 
,  conditioned  for  the  payment  of  $600  one  year  after  the 
date,  with  interest. 

Promissory  note  made  by  Samuel  Ward  to  the  order  of  John  King, 
and  by  him  indorsed  to  the  testator,  dated  2d  October,  , 

for  $400,  payable  six  months  after  date,  duly  protested. 

Account  against  George  Brown  $V8  00 

"        Thomas  Jackson 95  00 

The  value  of  the  following  chattels  the  appraisers  have  not  been  able  to 

ascertain : 
A  large  collection  of  autographs  [e*c.]. 
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VI.  Oath  to  Inventory. 
[Venue.} 

C.  D.,  of  the  said  county,  being  duly  sworn,  says,  ttiat  he  is  the  adminis- 
trator, etc.,  of  A.  B.,  late  of  the  city  of  Yonkers,  in  said  county,  deceased, 
and  that  the  foregoing  is  an  inventory  of  the  personal  property  of  the  said 
deceased;  that  the  said  inventory  is  in  all  respects  just  and  true;  that  it  con- 
tains a  true  statement  of  all  the  personal  property  of  the  said  deceased,  which 
has  come  to  the  knowledge  of  this  deponent,  and  particularly  of  all  moneys, 
bank  bills,  and  other  circulating  medium,  belonging  to  the  said  deceased;  and 
of  all  just  claims  of  the  said  deceased  against  the  deponent,  according  to  the 
best  knowledge  of  the  deponent. 

[Jurat.'\  [Signature.} 

No.   58. 

[Ante,  §  500.1 

Returning  Inventory. 

I.  Petition  for  Further  Time  to  Return  Inventory. 
[Title.} 

To  the  Surrogate's  Court  of  the  county  of  New  York: 

The  petition  of  J.  B.,  of  the  city  of  New  York,  widow,  respectfully  shows: 

I.  That  on  the  day  of  ,  last  past,  your  petitioner  was  duly  ap- 
pointed the  administratrix  of  the  goods,  chattels,  and  credits  of  A.  B.,  late  of 
the  city  of  New  York,  deceased,  intestate,  her  late  husband. 

II.  That  the  personal  property  of  said  A.  B.  consists,  for  the  most  part,  of 
the  undivided  distributive  share  to  which  the  said  A.  B.  was  entitled  in  and 
of  the  personal  estate  of  P.  B.,  lately  deceased,  intestate,  his  brother.  That 
W.  B.  was  appointed  by  the  said  surrogate  the  administrator  of  the  goods, 
chattels,  and  credits  of  the  said  P.  B.,  deceased,  on  or  about  the  day  of 

,  .  That  the  period  for  the  settlement  of  the  estate  of  the  said  P.  B., 
deceased,  has  not  yet  arrived,  and  that  the  amount  of  the  share  thereof  to 
which  the  said  A.  B.,  or  his  estate,  may  be  entitled,  cannot  yet  be  ascertained. 
That  your  petitioner  will,  therefore,  be  unable  to  exhibit  a  perfect  inventory  of 
the  personal  property  of  the  said  A.  B.,  deceased,  within  the  three  months 
limited  by  law.  Your  petitioner  prays  that  she  may  be  allowed  four  months 
further  time  to  return  such  inventory. 

[Signature.} 
[Verification.} 

II.  Order  for  Further  Time  to  Return  Inventory. 
[Title.] 

On  reading  and  filing  the  petition  of  J.  B.,  the  administratrix  of  the  goods, 
chattels,  and  credits  of  A.  B.,  late  of  the  city  of  New  York,  deceased,  intestate, 
praying  that  she  may  be  allowed  four  months  further  time  to  return  an  in- 
ventory of  the  personal  property  of  the  said  intestate,  and  reasonable  cause 
therefor  being  shown: 

Oedebed,  that  the  said  J.  B.,  administratrix  as  aforesaid,  be  allowed  four 
months  further  time  to  return  such  inventory. 

III.  Affidavit  of  Failure  to  Return  Sufficient  Inventory. 
[Title  and  Venue.'] 
C.  D.,  being  duly  sworn,  says: 

I.  [Allege  residence  and  creditorship,  or  interest  in  estate.} 

II.  That  letters  testamentary  [or,  of  administration  with  the  will  annexed  -7- 
or,  of  administration]  on  the  estate  of  said  deceased  were  granted  by  the  sur- 
rogate's court  of  the  county  of  ,  to  J.  B.,  of  ,  by  a  decree  duly 
made  by  said             ,  on  the             day  of            , 

III.  That  more  than  has  elapsed  since  said  appointment,  and  the  said 
J.  B.  has  not  returned  any  inventory  of  the  personal  property  and  effects  or 
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said  A.  B.  [or,  any  suflBeient  inventory  of  the  property  and  effects  of  said  A.  B., 
—  specifying  defecf] . 

[Jurat.]  [Signature.] 

IV.     Order  to  Return,  or  Show  Cause. 
[Title.] 

Upon  reading  and  filing  the  affidavit  of  0.  D.  [refer  to  contents],  and  the 
surrogate  being  satisfied  that  J.  B.,  administrator  [etc.],  is  in  default,  as 
alleged,  and,  on  motion  of  A.  T.,  attorney  for  the  said  C.  D.,  it  is 

Obdeeed,  that  the  said  J.  B.  return  an    [or,  a  further]    inventory  of  the 

personal  property  of  the  said  A.  B.,  deceased,  on  or  before  the  day  of  , 

,  or,  in  default  thereof,  that  he  show  cause  on  said  day,  at  o'clock 

in  the  forenoon,  before  me,  at  my  office  in  the   city  of  New  York,  why  he 

should  not  be  attached. 

V.  Answer  to  Order  to  Show  Cause. 
[Title.] 
J.  B.,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  administrator  of  the  goods,  chattels,  and  credits  of  A.  B., 
deceased;  that  on  the  day  of  ,  ,  he  was  personally  served  with 
a  copy  of  the  order  made  by  the  surrogate  of  the  county  of  New  York,  requir- 
ing deponent  to  return  a  further  inventory  of  the  personal  property  belonging 
to  the  estate  of  A.  B.,  deceased  or  in  default  thereof  to  show  cause  why  he 
should  not  be  attached. 

II.  That  this  deponent  included  all  the  personal  property  of  the  said  de- 
ceased which  has  come  to  deponent's  knowledge  in  the  inventory  thereof  by 
him  duly  made  and  signed,  as  required  by  law,  and  returned  to  the  surrogate 
of  the  county  of  New  York  on  the  day  of  ,  ,  and  that  the 
alleged  assets  specified  in  the  said  affidavit  of  C.  D.  do  not,  in  fact,  form  part 
of  the  personal  property  that  belonged  to  the  estate  of  the  said  decedent. 

[Jurat.]  [Signature.] 

No.  59. 

[Ante,  §  510.] 

Compelling  Setting  Apart  Exempt  Articles. 

I.    Petition  hy  Person  Aggrieved. 
[Title.] 
To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  C.  D.,  an  infant,  by  J.  H.,  his  general  guardian,  respectfully 
shows  to  the  court  as  follows:  Your  petition  alleges  [upon  information  and 
belief] : 

I.  That  letters  testamentary  upon  the  will  of  A.  B.,  late  of  ,  deceased, 
which  was  admitted  to  probate  by  a  decree  of  the  surrogate's  court  of  this 
county,  rendered  on  the  day  of  ,  ,  were  duly  issued  to  E.  ¥., 
as  sole  executor,  by  said  court,  on  the  day  of  ,  ;  and  that  said 
E.  F.  thereafter  duly  qualified  as  such  executor,  and  entered  upon  the  discharge 
of  the  duties  of  his  office. 

II.  That  an  appraisal  and  inventory  of  the  personal  property  of  the  said 
A.  B.  has  been  made,  and  the  said  inventory  is  now  on  file  in  the  surrogate's 
office   of   this  county. 

III.  That  the  said  A.  B.,  immediately  before  his  death,  had  a  family,  and 
left  him  surviving  [no  widow  but]  your  petitioner,  his  only  child,  who  is  of  the 
age  of  15  years. 

IV.  That  the  said  E.  F.  has  failed  to  set  apart  any  property  [or  if  sufficient 
property  has  been  set  aside  so  state]  for  your  petitioner,  as  prescribed  by  law, 
although,  as  appears  by  said  inventory,  the  said  A.  B.,  deceased,  left  personal 
property  to  a  large  amount,  including  [described  articles,  if  desired]. 

Whebefoee,  your  petitioner  prays  for  a  decree  requiring  E.  F.,  executor  as 
aforesaid,  to  set  apart  property  for  your  petitioner,  as  prescribed  by  law,  or, 
if  the  same  or  any  part  thereof  has  been  lost,  injured,  or  disposed  of,  requiring 
him  to  pay  the  value  thereof,  or  the  amount  of  the  injury  thereto,  and  that  he 
may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made. 

[Signature  of], 
[Terificaiion.]  General  Guardian. 
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II.  Citation  Thereon. 
[Adapt  from  general  form,  inserting,  as  the  command]  to  show  cause  why  a 
decree  of  this  court  should  not  be  made  requiring  you  [etc.,  as  above]. 

III.  Decree  to  Set  Apart,  or  Pay  Value,  etc. 
[Title.] 

Satisfactory  proof  having  been  made  of  the  due  service  of  the  citation  here- 
tofore issued  in  this  matter  [or,  if  the  executor  appeared  upon  the  return  day, 
so  state],  requiring  E.  F.,  executor  [etc.],  to  show  cause  why  he  should  not  be 
required  [stating  substance  of  citation] ;  the  petitioner  having  appeared  by 
G.  H.,  his  general  guardian,  and  the  said  E.  F.  failing  to  appear ;  and  the 
court  having  heard  the  proofs  and  allegations  of  the  parties,  upon  mature 
deliberation  it  is 

Adjudged  and  decreed,  that  E.  F.,  as  executor  as  aforesaid,  having  wholly 
failed  to  set  apart  for  the  petitioner  any  property  out  of  the  estate  of  the  said 
A.  B.,  deceased,  which  was  ample  for  such  purpose,  but  having  disposed  of 
the  same  [stating  how],  be,  and  he  hereby  is,  directed  to  pay  G.  H.,  the 
general  guardian  of  the  petitioner  C.  D.,  the  sum  of  dollars,  being  the 

value  of  the  property  which  should  have  been  set  apart  by  said  E.  F.,  as  execu- 
tor, for  said  petitioner,  C.  D.,  pursuant  to  law. 

No.   60. 

[Ante,  §  520.] 
Deposit  of  Property,  where  Executors,  etc.,  Disagree. 

I.  Petition. 
[Title.] 
To  the  Surrogate  of  county: 

The  petition  of  A.  B.  respectfully  shows  and  alleges  [upon  information  and 
belief] : 

I.  That  letters  [of  administration]  were,  on  the  day  of  ,  ,  duly 
issued  upon  the  estate  of  the  above-named  [decedent],  out  of  the  surrogate's 
court  of  this  county,  to  C.  D.  and  your  petitioner  [or,  to  C.  D.  and  E.  F.],  each 
of  whom  has  duly  qualified  and  entered  upon  the  discharge  of  his  official 
duties.  [//  petitioner  is  a  creditor  or  person  interested,  set  forth  facts  show- 
ing claim  or  interest.] 

II.  That  said  administrators  are  unable  to  agree  respecting  the  custody  of 
certain  moneys  [or  other  property,  describing  it],  belonging  to  the  estate  of 
said  decedent,  viz:  the  sum  of  dollars,  now  in  the  hands  of  the  said 
administrators  [or,  of  the  said  C.  D.,  and  your  petitioner  —  specifying  par- 
ticulars of  disagreement,  e.  g. —  that  said  C.  D.  claims  the  sole  control  of  said 
money  —  etc. —  If  petition  relates  to  executors,  guardians,  or  testamentary 
trustees,  adapt  accordingly]. 

Wherefoke,  your  petitioner  prays  for  an  order  to  the  said  C.  D.  [or,  the 
said  administrators]  to  show  cause  why  the  surrrogate  should  not  give  direc- 
tion in  the  premises. 

[Signature  of  adm'r,  or  creditor,   etc:] 
[Verification.] 

rj,.j.j   -J  II.  Order  to  Show  Cause. 

[Recite  presentation  and  tenor  of  petition  and  conclude]  Ordered,  that 
C.  D.,  administrator  [etc.]  of  the  said  G.  H.,  deceased,  show  cause  before  me, 
at  my  office,  in  the  town  of  ,  on  the  day  of  ,         ,  at         o'clock 

in  the  noon   of   said   day  why  the   surrogate   should  not  give  directions 

concerning  the  custody  of  the  said  money  [or,  property],  and  why  the  peti- 
tioner should  not  have  such  other  or  further  order  in  the  premises  as  justice 
requires. 

III.  Order  for  Deposit. 
[Title.] 

[Recite  issue  and  return  of  order  to  show  cause,  appearance  and  hearing, 
adding]  Now,  on  motion  of  A.  T.,  attorney  for  the  said  A.  B.,  It  is  ordered, 
that  C.  D.,  administrator   [etc.]  be,  and  he  hereby  is,  directed  to  deposit  the 
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sum  of  dollars  belonging  to  the  estate  of  J.  H.,  deceased,  and  now  in  the 

hands  of  himself  and  A.  B.,  as  administrators,  as  aforesaid,  in  the  Trust 

Companj-,  at  No.  ,  street,  in  the  city  of  New  York,  to  the  joint 

credit  of  the  said  A.  B.  and  C.  D.,  and  to  be  drawn  out  only  upon  their  joint 
order.  [And  it  is  further  obdeeed,  that  the  said  C.  D.  pay  to  A.  B.,  the 
petitioner  herein,  the  sum  of  dollars  for  the  costs  and  expense  of  this 

application.] 

No.  6i. 

lAnte,  §  575.] 

Discovery,,  etc.,  of  Property,  withheld  from  Executor  or  Administrator. 

I.     Petition  for   Inquiry. 
[Title.] 
To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  A.  B.,  of  ,  respectfully  shows   [upon  information  and 

belief]  : 

I.  That  he  is  [the  executor  of  the  last  will  and  testament  of  J.  D.,  late  of 
said  town,  deceased  —  or,  the  administrator  of  the  goods,  chattels,  and  credits 
of  J.  D.,  deceased,  and  that  letters  testamentary  [or,  of  administration]  were 
issued  to  your  petitioner,  by  this  court,  on  the  day  of  ,  last  past. 

II.  That  your  petitioner  has  made  search  and  inquiry  for  the  goods,  chattels, 
and  credits  of  said  deceased,  and  from  such  inquiry  believes  that  some  of  such 
chattels,  to  wit:  [describe  the  property]  which  were  in  possession  of  the  said 
deceased  at  the  time  of  his  death  [or,  which  were  in  the  possession  of  the  de- 
ceased within  two  years  prior  to  his  decease,]  are  in  the  possession  or  under 
the  control  of  L.  M.  [who  was  about  the  person  of  the  deceased,  prior  to  his 
decease  —  or,  in  whose  hands  the  said  effects  of  the  deceased  have  fallen],  and 
who  withholds  tlie  same  from  your  petitioner  [or,  conceals  —  or,  refuses  to  ex- 
hibit-—  the  samel,  so  that  they  cannot  be  inventoried  or  appraised. 

III.  That  your  petitioner  has  demanded  such  articles  from  the  said  L.  M., 
who  has  refused  to  deliver  the  same  to  your  petitioner. 

IV.  Your  petitioner  further  alleges,  that  the  reasons  and  grounds,  for  his  be- 
lief that  such  property  belongs  to  the  estate  of  the  deceased  are  [liis  personal 
knowledge  that  the  said  deceased  owned  them  —  or,  information  derived  from 
^.  S.  and  T.  U.,  whose  affidavits  are  hereunto  annexed]. 

WHEEBroRE,  your  petitioner  prays  for  an  inquiry  respecting  the  property 
aforesaid,  by  this  court,  and  that  the  said  L.  M.  may  be  cited  to  attend  the 
inquiry,  and  to  be  examined  accordingly. 

[Verification.]  [Signature.] 

II.  Citation  Thereon. 

[Addressed  to  L.  M.,  and  commanding  him]  to  attend  before  the  surrogate 
of  county,   at  his  office,   in  ,  forthwith   [or,  on  the  day  of 

,         ,  at  o'clock  in  the  forenoon],  to  attend  the  inquiry  concerning 

certain  personal  property  belonging  to  the  estate  of  J.  D.,  late  of  ,  de- 

ceased, alleged  to  be  in  your  possession  or  control,  and  to  be  examined  per- 
sonally in  respect  to  the  same.  [If  person  cited  does  not  reside  in  the  surro- 
gate's county,  it  may  he  returnable  before  a  judge,  surrogate,  etc.,  in  the 
county  of  his  residence.] 

[Title.]  III.  Order  to  Attend. 

Ordered,  that  L.  M.,  the  party  to  whom  the  within  [or,  annexed]  citation 
is  addressed,  be,  and  he  hereby  is,  directed  to  attend  personally,  at  the  time 
and  place,  and  for  the  purpose  therein  specified. 

[Signature  of], 
IV.  Answer.  Surrogate. 

[Title.] 

The  answer  of  L.  M.  to  the  petition  of  A.  B.,  praying  for  an  inquiry  respect- 
ing the  property  of  J.  D.,  deceased,  alleged  to  be  in  his  possession,  shows: 

He  denies  each  and  every  allegation  in  said  petition  set  forth  [or,  if  title  is 
denied,  say:]  He  admits  that  said  property  is  in  his  possession,  and  alleges 
that  he  is  the  owner  thereof,  and  entitled  to  its  possession  by  virtue  of  a  lien 
thereon  and  special  property  therein  [stating  circumstances  upon  which  his 
ownership  is  founded].  [Verification.] 
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VII.  Decree  for  Delivery. 
[Title.] 

[Recite  presentation  of  petition,  issuing  and  return  of  citation,  attendance 
of  parties,  examination,  etc.,  and  add]  and  it  appearing  to  the  surrogate  from 
facts  admitted  by  the  respondent  upon  said  examination  that  he  is  in  control 
[or,  possession]  of  the  following  described  property  [giving  description]  to 
the  immediate  possession  of  which  the  petitioner  is  entitled;  now,  therefore, 
on  motion  of  A.  T.,  attorney  for  the  said  executor, 

It  is  adjudged  and  decreed,  that  L.  M.  be,  and  he  hereby  is,  directed  to 
pay  to  A.  B.,  executor   [etc.,]   the   sum  of  dollars   [or,  to  deliver  to  — 

the  same  party  —  the  property  above  described],  and  that  he  pay  to  the 
petitioner  the  sum  of  dollars  for  the  costs  and  expenses  of  this  proceeding. 

[Or,  if  the  facts  as  to  the  petitioner's  right  are  in  dispute,  add  in  place  of  the 
above]  and  it  appearing  from  the  answer  of  the  said  L.  M.,  and  from  the  facts 
disclosed  upon  said  examination  that  there  is  reason  to  believe  that  said  L.  M. 
has  the  right  to  the  possession  of  said  property  by  virtue  of  [state  nature  of 
claim],  it  is  ordeked,  that  said  petition  be  and  the  same  hereby  is  dismissed. 

[Signature.^ 

No.  63. 

[Ante,  §  636.  J 
Liquidation  of  Claims  Against  Decedent's  Estate. 

I.  Application  for   Order   to   Publish  Notice   to    Creditors. 

To  the  Surrogate  of  the  county  of  New  York: 

W.  C.  D.  and  E.  F.,  administrators  of  G.  H.,  deceased,  hereby  apply  for  an 
order  of  the  surrogate  of  the  county  of  ,  designating  the  newspapers  in 

which  to  publish  notice  to  creditors  of  said  deceased,  to  present  their  claims 
according  to  law. 

Six  months  have  elapsed  since  the  granting  and  issuance  of  letters  of 
administration  to  your  applicants. 

Said   deceased,   at  the   time   of   his   death,   resided   in  the  town   of  , 

county  of  ,  and  was  engaged  in   [describing  his   business  and  the  sup- 

posed residence  of  any  creditors  known  to  the  applicants']. 

Dated  ,  .  [Signatures.] 

II.  Order   to  Publish  Notice. 
[Title.] 

On  reading  and  filing  the  petition  of  C.  D.  and  E.  F.,  administrators  of  G. 
H.,  deceased,  setting  forth,  among  other  things,  that  six  months  and  upwards 
had  elapsed  since  they  were  appointed  the  administrators  of  said  deceased, 
and  that  they  are  desirous  of  giving  such  notice  to  the  creditors  of  said 
deceased  to  present  their  claims,  as  is  authorized  by  law,  and  praying  that 
the  surrogate  would  make  an  order  directing  such  notice  published  in  such 
newspapers  as  he  might  deem  necessary  to  give  notice  to  said  creditors;  it 
is  ordered  that  a  notice  be  published  once  in  each  week  for  six  months  suc- 
cessively, in  the  Brooklyn  Eagle,  and  in  the  New  York  Law  Journal,  requiring 
all  persons  having  claims  against  said  deceased  to  present  the  same,  with  the 
vouchers  thereof,  to  C.  D.  and  E.  F.,  the  administrators  of  said  deceased,  at 
the  oflSce  of  the  said  C.  D.,  No.  800,  Fulton  street,  in  the  city  of  Brooklyn,  on 
or  before  the  10th  day  of  May  next. 

III.  Notice  to  Prove  Claims. 

Pursuant  to  an  order  of  W.  L.  L.,  surrogate  of  the  county  of  Kings,  notice 
is  hereby  given  to  all  persons  having  claims  against  G.  H.,  late  of  the  city  of 
Brooklyn,  in  said  county,  deceased,  to  present  the  same,  with  the  vouchers 
thereof,  to  the  undersigned,  at  his  office.  No.  800  Fulton  street,  in  the  city  of 
Brooklyn  [or,  at  the  office  of  L.  A.  L.,  69  Liberty  street,  N.  Y.],  on  or  before 
the       '  day  of  ,  ,   [specifying  a  day  at  least  six  months  after 

first  publication.] 

[Date.] 

[Name  of  administrator.] 
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IV.  Proof  of  ClaimA 
[Title  and  Venue.} 

A.  B.,  being  duly  sworn,  says: 

I.  That  the  estate  of  said  G.  H.,  deceased,  is  justly  indebted  unto  deponent,, 
in  the  sum  of  three  hundred  dollars  and  fifty  cents,  and  interest  thereon  from 
the  day  of  ,  [as  specified  in  the  annexed  account, —  or  specify 
the  facts  giving  rise  to  the  claim,  as,  e.  g., —  in  payment  for  fifty  barrels 
of  flour,  sold  and  delivered  to  the  said  C.  D.,  on  the  day  of  ,  , 
for  the  agreed  price  of  $300.50] . 

II.  That  the  said  sum  of  $300.50  and  interest  is  now  justly  due  and  owing 
to  deponent,  and  that  no  payment  has  been  made  thereon,  and  that  there  are 
no  offsets  thereto,  and  the  same  is  not  secured  by  judgment  or  mortgage  upon, 
or  expressly  charged  on,  the  real  estate  of  said  deceased,  or  any  part  thereof.. 

IJurat.}  [Signature.] 

[Serve  pursuant  to  notice,  if  one  has  been  published;  otherwise  personally.^'} 

IVa.  Notice  of  Rejection  of  Claim  and  Offer  tO'  Refer. 
To  A.  B.,  Esq.. 

You  will  please  take  notice,  that  I  doubt  the  justice  and  validity  of  your 
claim  of  $300.50  against  the  above-named  estate,  and  I  hereby  dispute  the 
same,  and  offer  to  refer  it  under  the  statute,  to  some  suitable  and  proper 
person  as  referee,  to  be  approved  by  the  surrogate,  to  hear  and  determine  the 
same  according  to  the  statute. 

[Date.']  C.  D.,  Administrator  of  G.  H. 

[This  offer  may  also  6e  sent  iy  the  claimant  to  the  administrator.} 

V.  Consent   to  Determination  of  Claim   hy   the   Surrogate. 
[Title.'] 
A  claim  having  been  filed  by  the  undersigned,  A.  B.,  against  the  estate  of 
fG.  H.,  deceased,  a  copy  of  which  is  hereto  annexed,  and  made  part  hereof; 
and  the  undersigned  C.  D.,  the  executor  of  said  estate,  having  disputed  the 
same,  it  is  hereby  agreed  and  consented,  by  and  between  the  parties,   that 
the  said  claim  may,  and  shall,  be  submitted  to  the  surrogate  of  the  county  of 
,  for  determination  by  him,  upon  the  accounting  of  the  said  executor. 
Dated, 

VI.  Agreement  to  Refer  Claim. 

Whbeeas,  a.  B.  has  lately  presented  a  claim  to  C.  D.,  the  [executor  of  the 
last  will  and  testament]  of  G.  H.,  late  of  the  city  of  Brooklyn,  deceased,  for 
$300.50,  a  copy  whereof  is  attached  hereto,  the  justice  of  which  claim  is 
doubted  by  the  said  executor,  it  is  hereby  agreed  that  the  matter  in  con- 
troversy be  referred  to  M.  N.,  counselor-at-law,  as  sole  referee,  to  hear  and 
determine    the  same. 

[May  add  stipulations,  if  desired,  as  to  place  of  hearing,  the  taking  of  tes- 
timony, etc.]. 

[Date.]  [Signatures  of  creditor  and  executor.} 

[Indorsed.} 

I  hereby  approve  of  the  referee  named  in  the  foregoing  agreement. 

[Date.}  [Signature  of  surrogate.} 

VII.  Order  of  Reference.^ 
[Title.] 

On  reading  and  filing  the  annexed  agreement  to  refer  the  claim  of  A.  B.,. 
above  named,  against  the  estate  of  J.  K.,  deceased,  to  M.  N.,  Esq.,  counselor- 
at-law,  as  sole  referee  to  hear  and  determine  the  same,  and  the  approval  by  the 
surrogate  of  county,   of   said   referee,   and   on  motion   of   H.   W.,   Esq., 

attorney  for  the  said  C.  t).,  as  executor,  etc. 


1  The  effect  of  neglect  to  present  the  claim  is  to  deprive  the  claimant  ot  costs  it  he  sues 
Co.  Civ.  Proc,  §  1836;  Horton  v.  Brown,  29  Hun,  654. 

SService  on  one  of  two  executors  is  sufficient.    Lambert  v.  Craft,  98  N.  Y.  342. 

S  This  order  must  be  entBred  in  the  offlce  of  the  cleric  of  the  supreme  court,  in  the  county 
In  which  the  parties,  or  cither  of  them,  reside.    Co.  Civ.  Proc,  §  718. 
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Obdeeed,  that  the  said  M.  N.,  Esq.,  be,  and  he  is  hereby,  appointed  referee 
to  hear  and  determine  the  matter  in  controversy  mentioned  in  the  said 
agreement. 

[Add  clauses  stipulated  for,  as  to  hearin.j,  etc.,  if  any.] 

IDate.]  "  [Signature  of,1 

County  Clerk. 

VIIT.  Report  of  Referee  on  Claim  against  Decedent. 
\Title  of  court  and  cause.] 
To  the  [Supreme]  Court: 

The  undersigned,  appointed  by  this  court  a  referee  to  hear  and  determine 
the  claim  of  A.  B.  against  the  estate  of  J.  K.,  deceased,  and  the  offsets  thereto, 
by  order   dated  ,  having  taken  the  oath   of   office  hereto   annexed,   and 

considered  the  allegations  and  proofs  of  ths  parties,  and  having  heard  J.  0.  H., 
Esq.,  for  the  claimant,  and  H.  W.  G.,  Esq.,  for  the  executors  [or,  adminis- 
trators], reports  to  the  court  as  follows:  [Insert  findings  of  fact  and  con- 
clusions of  law,  with  direction  as  to  judgment  and  as  to  costs,  as  in  an 
action] . 

[Date.]  [Signature,] 

Referee. 

[Annex  oath  of  referee.] 

IX.  Judgment  on  Reference  of  Claim   against  Decedent. 
[Title  of  court  and  cause.] 

The  claim  of  the  above-named  A.  B.  against  the  estate  of  J.  K.,  deceased, 
having  been  duly  presented  to  the  above-named  C.  D.,  her  executor,  and  the 
same  having  been  disputed  and  rejected  by  him,  and  by  consent  of  the  parties, 
and  with  the  approval  of  the  surrogate,  the  same  having  been  referred  to 
M.  N.,  Esq.,  as  sole  referee,  to  hear  and  determine  the  matters  in  controversy, 
pursuant  to  the  statute,  and  after  trial  had,  on  due  notice  to  all  the  parties, 
said  referee  having  on  the  day  of  ,   duly  made   and   filed   his 

report,  stating  his  findings  of  fact,  and  conclusions  of  law  thereon,  and 
directing  judgment  as  hereinafter  stated,  and  an  order  having  been  made 
and  entered  the  day  of  ,  awarding  costs  to  the  above-named  claim- 

ant, to  be  taxed,  and  to  be  paid  out  of  the  property  of  the  decedent  [or,  out 
of  the  individual  property  of  said  C.  D.J  and  the  claimant's  costs  having 
been  duly  adjusted  at  dollars,  Now,  on  motion  of  I.  H.,  attorney  for 

the  claimant. 

It  is  adjudged,  that  the  said  A.  B.  do  recover  of  the  said  C.  D.,  as  executor 
of  the  last  will  and  testament  of  the  said  J.  K.,  deceased,  the  sum  of 
dollars,  so  found  due  by  the  referee,  as  appears  by  his  report,   and 
dollars  interest  thereon  from  said  date  to  the   date  of   this   judgment,   and 
dollars  for  costs,  amounting  in  the  whole  to  dollars,  to  be  levied 

and  collected  out  of  the  goods,  chattels,  and  credits  of  said  J.  K.,  deceased.l 

X.  Petition  that  Claimant  6e  Required  to  Present  his  Claim  for  Determination 

hy   Surrogate. 
[Ante,  §   645a.] 
[Title.] 

To  the  Surrogate's  Court  of  the  County  of  New  York,  the  petition  of  A.  B., 

respectfully  follows: 
I.  That  your  petitioner  is  the  executor  of  the  last  will   and  testament  of 
M.  N.,  deceased,  which  was  duly  admitted  to  probate  by  this  court  on  the 
day  of  , 

"As  to  form  of  judgments  against  representatives  in  actions,  see  §  570,  ante.  \ 
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II.  That  pursuant  to  the  order  of  this  court  your  petitioner  caused  to  be 
published  according  to  law,  a  notice  requiring  all  creditors,  or  persons  claiming 
to  be  creditors  of  said  deceased  to  present  tbeir  claims  to  your  petitioner,  at 
the  place  and  on  or  before  a  date  in  said  notice  designated.  A  copy  of  said 
notice  is  hereto  annexed,  marked  "A,"  and  made  part  hereof. 

III.  That  among  the  claims  presented  to  your  petitioner  was  one  in  favor 
of  C.  D.  [giving  particulars  thereof],  the  validity  of  which  is  doubted  by 
your  petitioner,  and  the  payment  of  which  he  has  refused. 

IV.  That  the  publication  of  said  notice  to  creditors  has  now  been  completed 
and  the  period  specified  therein  for  the  presentation  of  claims  has  expired;  but 
that  no  action  or  other  proceeding  has  been  commenced  by  said  C.  D.,  for  the 
enforcement  of  his  said  claim. 

Your  petitioner  therefore  prays  that  a  citation  issue  out  of  this  court, 
directed  to  the  said  C.  D.,  requiring  him  to  show  cause  why  he  should  not 
present  his  said  claim  to  the  surrogate  for  the  determination  thereof,  and  in 
case  at  or  before  the  return  day  of  said  citation  the  said  C.  D.  does  not  com- 
mence an  action  against  your  petitioner  to  recover  said  claim  or  consent  to  the 
determination  thereof  by  the  surrogate,  why  the  same  shall  not  be  decreed  to 
be  forever  barred. 

[Date.]  [Signature,] 

XI.  Citation  Thereon. 

[The  citation  should  follow  the  prayer  of  the  petition,  and  he  returnable  not 
less  than  three  months  from  the  date  thereof.] 

XI.  Order  Declaring  Claim  Barred. 

[Title.]  At  a  Surrogate's  Court,  etc. 

A.  B.,  as  executor  of  the  will  of  M.  N.,  deceased,  having  presented  his 
petition  to  this  court  for  a  cital^ion  requiring  C.  I).,  an  alleged  creditor 
of  said  estate,  to  show  cause  why  [following  prayer  of  petition] ;  and 
said  citation  having  been  duly  issued  according  to  law,  and  the  same  hav- 
ing been  returned  with  proof  of  due  service  thereof  upon  the  said  C.  D. ;  and 
it  appearing  by  the  affidavit  of  A.  B.,  verified  the  day  of  that 

no  action  has  been  commenced  by  the  said  C.  D.,  against  the  petitioner  for  the 
recovery  of  his  said  claim,  and  no  consent  having  been  given  by  the  said  C.  D. 
that  said  claim  may  be  determined  by  the  surrogate;  now,  therefore,  on 
motion,  etc.,  it  is 

Okdeeei),  that  said  C.  D.  and  all  persons  claiming  under  him,  be  and  he  and 
they  hereby  are  forever  barred  from  maintaining  any  action  or  proceeding  upon 
the  claim  described  in  the  petition  herein,  and  from  every  other  remedy  to 
enforce  payment  thereof  out  of  the  decedent's  property. 

[Signature,] 

No.  63. 

[Ante,    §    629.] 

Compromise  of  Claims. 

I.  Petition  for  Leave  to  Compromise. 
[Title.] 

To  the  Surrogate  of  the  county  of  New  York: 
The  petition  of  C.  D.  respectfully  shows: 

I.  That  the  will  of  the  above-named  A.  B.,  deceased,  was  duly  admitted  to 
probate  by  the  surrogate  of  the  county  of  New  York,  on  the  day  of 

,         ,   and  on   the    same   day   letters   testamentary   thereon   were   duly 
issued  to  your  petitioner  as  the  sole  executor  therein  named. 


1115  Forais.  No.  64. 

II.  That  among  the  assets  of  the  estate  of  the  said  deceased,  is  a  debt  of 
$150  on  a  book  account  due  from  the  firm  of  N.  &  Co.,  lately  doing  business 
at  No.  ,  street,  in  the  city  of  New  York,  which  deponent  has 
hitherto  been  unable  to  collect.  That  on  the  day  of  ,  ,  the 
said  firm  suspended  business  and  made  a  general  assignment  of  all  their 
property  to  one  L.  M.,  for  the  benefit  of  their  creditors. 

III.  That  the  said  firm  have  offered  to  pay  their  creditors  fifty  per  cent. 
of  the  amount  of  their  respective  debts,  in  consideration  of  receiving  a  full 
discharge  and  release  of  all  liability  thereon,  and  as  appears  by  the  affidavit 
of  R.  S.,  hereto  annexed,  that  offer  has  been  accepted  by  a  majority,  in 
number  and  value,  of  all  their  creditors,  and  your  petitioner  verily  believes, 
after  a  careful  examination  of  the  affairs  of  said  N.  &  Co.,  that  the  said 
firm  have  acted  honestly  and  in  good  faith,  and  are  not  able  to  pay  any 
larger  percentage  of  their  debts,  and  that  it  will  be  for  the  benefit  and 
advantage  of  the  estate  of  the  said  A.  B.,  to  compromise  on  the  terms 
offered. 

Wheeefobb,  your  petitioner  prays  that  he  may  be  authorized  to  com- 
promise the  said  claim  by  receiving  fifty  per  cent,  of  the  amount  \hereof  as 
a  full  satisfaction.  [Signature.] 

[Verification.'] 

II.  Order  Allowing  Compromise. 
[Title.] 

On  reading  and  filing  the  petition  of  C.  D.,  executor  of  A.  B.,  deceased, 
and  the  affidavit  of  R.  S.,  annexed  thereto,  and  it  appearing  thereby  that 
there  is  good  and  sufficient  cause  for  allowing  the  said  C.  D.  to  compromise 
the  debt  therein  referred  to,  and  the  terms  of  compromise  therein  named 
being  approved  of. 

Ordered,  that  the  said  executor  be,  and  he  is  hereby,  authorized  to  accept 
fifty  per  cent,  of  the  amount  of  the  debt  owing  from  the  firm  of  N.  &  Co., 
late  of  No.         ,  street,  in  New  York  city,  to  the  said  deceased,  as  a  full 

satisfaction  and  discharge  of  said  debt. 

No.  64. 

[Ante,  §  688.] 

Enforcing   Judgment    Rendered    Against    Executor,    or   Administrator. 

I.  Petition  for  Leave  to  Issue  Execution. 

[Title.] 

To  the  Surrogate's  Court  of  the  county  of  New  York : 

The  petition  of  M.  N.,  of  the  city  of  New  York,  respectfully  shows  as 
follows :    Your  petitioner  alleges  [upon  information  and  belief] : 

I.  That  he  is  a  creditor  of  A.  B.,  deceased,  whose  last  will  and  testament 
was  duly  admitted  to  probate  by  the  surrogate  of  the  county  of  New  York, 
on  the  day  of  ,  ,  and  letters  testamentary  thereon  duly  issued 
to  C.  D.,  of  No.         ,  street,  in  the  city  of  New  York,  on  the  day 

II.  That,  on  the  day  of  ,  ,  your  petitioner  commenced  an 
action  against  the  said  C.  D.,  as  executor  of  the  last  will,  etc.,  of  the  said 
A  B.  deceased,  in  the  supreme  court  of  this  State;  that  such  action  was 
to  establish  the  liability  of  the  said  A.  B.,  as  indorser  of  a  certain  note 
made  by  one  J.  K.,  to  your  petitioner,  for  $400,  dated  the  day  of  , 

and  payable  three  months  from  that  date;  that  the  said  C.  D.  duly 
appeared,  and  interposed  an  answer  admitting  the  indorsing  of  the  said 
note  by  the  said  A.  B.,  but  denying  that  the  note  had  been  duly  presented 
for  payment  to  the  maker  thereof,  or  notice  of  dishonor  duly  given  to  the 
said  A.  B.  That  the  issues  of  fact  hereby  raised  came  on  for  trial  at  a 
circuit  court,  held  in  the  city  and  county  of  New  York,  on  the  day  of 

and  the  said  C.  D.  then  and  there  appeared  and  gave  evidence 
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in  support  of  the  allegations  of  his  answer.  That  the  issues  were  submitted 
to  the  jury  upon  the  charge  of  the  court,  and  a  verdict  rendered  for  your 
petitioner  for  dollars,  the  amount  due  on  said  note,  with  interest.    That, 

upon  a  special  application  to  the  court,  costs  were  awarded  to  your  petitioner, 
which  were  duly  taxed  at  the  sum  of  dollars,  and  on  the  day  of 

,         ,  judgment  for  dollars  was  duly  entered  in  favor  of  your  peti- 

tioner, and  against  the  said  C.  D.,  as  executor,  etc. 

III.  That  the  said  judgment  was  duly  docketed  in  the  office  of  the  clerk 
of  the  county  of  New  York,  on  the  day  of  , 

IV.  That  the  said  judgment  has  not  been  paid,  nor  any  part  thereof, 
although  duly  demanded,  and  the  same  is  now  in  full  force,  and  that,  as 
your  petitioner  is  advised  and  believes,  there  are  [sufficient]  assets  of  the 
decedent  in  the  possession  of  the  defendant,  or  under  his  control,  which  are 
applicable  to  such  judgment,  and  that  an  execution  against  the  said  executor, 
in  his  representative  capacity,  is  necessary  to  collect  the  amount  due  thereon. 

[Where  notice  cannot  be  personally  served,  insert:  V.  That  your  petitioner 
has  made  diligent  eflFort  to  make  personal  service  of  notice  of  this  applica- 
tion upon  the  said  C.  D., —  stating  nature  of  efforts  —  but  has  been  unable 
to  do  so,  and  your  petitioner  believes  that  it  will  be  impossible  to  make  such 
service  upon  him.] 

Your  petitioner,  therefore,  prays,*  that  the  said  C.  D.,  the  executor  of  the 
last  will,  etc.,  of  the  said  A.  B.,  aforesaid,  be  required  to  show  cause  why 
an  execution  on  such  judgment  should  not  be  issued  [or,  where  notice  can  be 
personally  served,  continue,  after,*  that  an  execution  may  issue  upon  such 
judgment]  for  such  sum  as  the  surrogate  shall  determine,  not  to  exceed  your 
petitioner's  just  proportion  of  the  assets  of  said  decedent's  estate. 

I8ignature.'\ 

[Give  six  days'  notice  to  the  executor  or  administrator,  where  practicable - 
otherwise,  an  order  to  shoiv  cause  is  to  be  granted.^ 

II.     Notice  of  Application  to  Surrogate  for  Leave  to  Issue  Execution  upon 

Judgment  against  an  Executor  or  Administrator  as  Such. 
[Title.] 

Please  take  notice,  that  on  the  day  of  ,         ,  at         o'clock  in  the 

noon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  the  un- 
dersigned will  apply  to  the  surrogate  of  county,  at  his  office  in  the  [city] 
of  ,  for  an  order  permitting  an  execution  to  be  issued  upon  the  judg- 
ment recovered  by  M.  N.  against  C.  D.,  in  his  representative  capacity  as  ex- 
ecutor [or.,  administrator],  of  A.  33.,  in  the  court  of  ,  and  docketed 
in  the  office  of  the  clerk  of  said  court  [or,  of  the  county  of  ],  on  the 
day  of            ,         ,  or  for  such  other  or  further  relief  as  may  be  just. 

[Date.]  [Signature  and  office  address  of]. 

Attorney  for  [judgment  creditor]. 

To  C.  D.,  executor  [or,  administrator]  of  A.  B.,  deceased. 

III.  Order  to  Show  Cause. 
[Title.] 

On  reading  and  filing  the  verified  petition  of  M.  N.,  of  the  city  of  New  York, 
by  which  it  appears  that  the  said  M.  N.,  on  the  day  of  ,         ,  ob- 

tained a  judgment  against  the  said  C.  C,  as  executor  of  the  said  A.  B.,  de- 
ceased, i;i  the  supreme  court  of  this  State  [after  a  trial  at  law  upon  the 
merits],  and  that  said  judgm.ent  was  duly  docketed  in  the  office  of  the  clerk  of 
said  court  on  the  day  of  ,         ;  and  that  such  judgment  was  for 

dollars,  and  that  no  part  thereof  has  been  paid,  although  duly  demanded. 

[*]  Ordered,  that  the  said  C.  D.,  executor  as  aforesaid,  personally  be  and 
appear  oefore  the  surrogate  of  the  county  of  New  York,  at  his  office  in  the 
city  of  New  York,  on  the  day  of  next,  at  11  o'clock  in  the  forenoon 

of  that  day,  and  show  cause  why  an  execution  on  the  said  judgment  should 
not  be  issued. 

Service  of  this  order  and  the  said  affidavit  [or,  petition]  upon  which  it  is 
granted,  upon  [naming  the  persons  to  be  served]  either  personally,  or  by  de- 
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positing  it  in  a  post-office  at  ,  on  or  before  the  day  of  ,         ,  a 

■copy  of  this  order  and  said  affidavit  [or,  petition],  contained  in  a  securely- 
closed  post-paid  wrapper,  directed  to  each  of  the  said  persons  [or  in  such  other 
manner  as  the  surrogate  shall  designate],  shall  be  sufficient. 

[The  surrogate,  upon  Ihe  filing  of  the  petition,  may  order  executor  to  render 
an  intermediate  account.  The  order  for  such  an  accounting  may  6e  as  above 
iown  to  the  *,  and  continue,'] 

Oedbred,  that  the  said  C.  D.,  executor  as  aforesaid,  appear  in  this  court  on 
the  day  of  next  [the  return  day  of  the  above  order],  at  11  o'clock 

in  the  forenoon  of  that  day,  and  [render  an  intermediate]  account  [of  his  pro- 
ceedings]  as  such  executor. 

IV.     Undertaking  hy  Legatee  or  Next  of  Kin  tefore  Issuing  Execution  on 

Judgment  against  Executor  or  Administrator. 
ITitle.] 

Whekeas,  in  an  action  in  the  court  of  the  ,  judgment  was  ren- 

dered in  favor  of  M.  N.,  as  legatee  [or,  next  of  kin]  of  A.  B.,  deceased,  and 
against  C.  D.,  as  executor   [or,  administrator],  for  the  sum  of  dollars, 

which  judgment  was  entered  and  docketed  in  the  office  of  the  clerk  of  the 
county  of  ,  on  the  day  of  ,  , 

And  Whereas,  the  said  M.  N.  has  made  application  to  the  surrogate  of  the 
county  of  ,  from  whose  court  letters  testamentary  [or,  of  administration 

with  the  will  annexed]  upon  the  estate  of  said  deceased  were  issued  to  the 
said  C.  D.,  for  leave  to  issue  an  execution  upon  the  said  judgment; 

Now,  THEREFORE,  pursuant  to  the  requirement  of  the  said  surrogate  upon 
such  application,  and  according  to  the  statute  in  such  case  made  and  provided, 
we,   G.   H.,   of   No.         ,  street,   in   the  of  ,   county   of 

and  State  of  New  York,  by  occupation  a  ;  and  E.  F.,  of  No.         , 

street,  in  said  county  and  State,  by  occupation  a  ,  do  hereby  jointly 

and  severally  undertake  and  become  bound  in  the  sum  of  dollars  to  the 

said  C.  D. ;  that  if,  after  the  collection  of  any  sum  of  money  by  virtue  of  the 
execution  which  the  said  surrogate  shall,  upon  said  application,  permit  to  be 
issued  upon  the  said  judgment,  the  remaining  assets  are  not  sufficient  to  pay 
all  sums  for  which  the  said  C.  D.  are  chargeable  for  expenses,  claims  entitled 
to  priority  as  against  the  said  M.  N.  and  the  other  legacies  [or,  distributive 
shares]  of  the  same  class  as  the  said  M.  N.'s,  then  the  said  M.  N.  will  refund 
to  the  said  C.  D.  the  sum  so  collected,  or  such  ratable  part  thereof,  with  the 
other  legatees  [or,  representatives]  in  the  same  class  as  the  said  M.  N.  as  shall 
be  necessary  to  make  up  the  deficiency. 

[Date.]  [Signature.] 

[Acknowledgment,  affidavit  of  sufficiency,  and  approval,  as  in  No.  45.] 

[File  in  surrogate's  court,  and  serve  copy  with  notice  of  filing.] 

V.     Order  that  Execution  Issue. 
{Title.] 

On  the  application  of  M.  N.,  a  creditor  of  the  said  A.  B.,  deceased,  who  ob- 
tained a  judgment  at  law  upon  the  merits  against  the  said  C.  D.,  as  executor, 
etc.,  in  the  supreme  court  of  this  State,  on  the  day  of  ,       ,  for 

dollars,  no  part  of  which  has  been  paid,  an  order  having  been  heretofore  duly 
made  against  the  said  executor,  and  served  upon  him,  to  show  cause  why  an 
execution  on  the  said  judgment  should  not  be  issued ;  and  an  order  having  also 
been  made  and  served  upon  the  said  executor,  requiring  him  to  appear  in  this 
court,  on  the  day  of  last  past,  and  render  an  intermediate  account 

as  such  executor;  and  the  said  parties  having  duly  appeared,  and  the  said 
C.  D.  having  produced  and  rendered  his  intermediate  account  as  such  ex- 
ecutor aforesaid;  and  the  said  matter  having  been  heard  on  several  days,  and 
duly  adjourned  from  day  to  day  until  this  day;  and  it  apnearing,  from  the 
said  account,  that  there  are  still  in  the  hands  of  the  said  C.  D.,  as  such  ex- 
ecutor, assets  of  the  estate  of  the  said  A.  B.,  deceased,  to  the  amount  of 
dollars ;  and  that  the  debts  and  outstanding  liabilities  of  the  said  deceased  do 
not  exceed  the  sum  of  dollars ;  and  that  there  are  assets  in  the  hands  of 
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the  said  executor  properly  applicable  to  the  payment  in  full  of  the  said  judg- 
ment, and  no  cause  to  the  contrary  being  shown; 

Okdebed,  that  execution  be  issued  in  due  form  of  law  against  the  said  C.  D., 
executor  as  aforesaid,  for  the  whole  amount  of  the  said  judgment  and  interest. 

And  it  is  fuktheb  ordered,  that  the  fees  and  expenses  of  this  proceeding 
be  paid  [out  of  the  estate  of  the  said  deceased]. 

No.  65. 

[Ante,  §  688.] 

Execution  Against  Property,  of  a  Judgment  Debtor,  Having  Died  Since 

Judgment.^ 

I.     Petition. 
[Title.'] 

To  the  Surrogate  of  the  county  of  New  York: 
The  petition  of  A.  B.  respectfully  shows : 

I.  That  your  petitioner,  on  the  day  of  ,  ,  in  the  court 
of  the  of  [or,  before  J.  P.,  Esq.,  a  justice  of  the  peace  of  the  town 
of  — ur,  in  the  district  court  for  the  judicial  district  of  the  city  of 
Ivew  YorkJ,  in  the  county  of  ,  recovered  a  final  judgment  against  the 
[defendant],  the  said  Y.  Z.,  for  [or,  directing  the  payment  by  the  said  Y.  Z.  to 
the  said  A.  B.,  of]  the  sum  of  dollars  and  cents  damages 
and  dollars  :;nd  cents  costs.  [And  add  facts  showing  the  judgment 
to  be  a  lien  on  the  property  described,  as  for  instance:]  That  the  judgment- 
roll  upon  said  judgment  was  duly  filed  and  the  judgment  duly  docketed  in  the 
office  of  the  clerk  of  the  [city  and]  county  of  [or,  of  the  court 
of  ],  on  the  day  of  ,  [and  in  case  of  u,  judgment  of  any 
court  other  than  the  supreme,  and  including  cases  where  execution  is  to  be  is- 
sued to  another  county,  add:],  and  a  transcript  of  said  judgment  was  duly 
filed,  and  the  judgment  was  duly  docketed,  in  the  county  clerk's  office, 
on  the             day  of             , 

II.  That  said  Y.  Z.  died  on  the  day  of  ,  ,  intestate,  leaving 
C.  D.  and  E.  F.  as  his  only  heirs-at-law  [or,  leaving  a  last  will  and  testament, 
which  has  been  duly  admitted  to  probate  by  the  surrogate  of  the  county 
of  ,  whereby  the  real  property  hereinafter  described  was  devised  to  C.  D. 
and  E.  F.],  and  letters  of  administration  [or,  letters  testamentary  under  said 
will]  were  duly  granted  upon  the  estate  of  the  said  deceased  judgment  debtor 
by  the  surrogate  of  coimty,  to  [naming  administrator  —  m ,  to  , 
the  executor  named  in  said  will],  on  the  day  of  ,  ,  and  the  said 
administrator  [nr,  executor]  has  duly  qualified  as  such  [and  more  than  three 
years  have  elapsed  since  the  said  letters  were  duly  granted]. 

[Or  in  cases  specified  in  the  fourth  sentence  of  Code  Civ.  Proc,  §  1380, 
substitute  the  following:'] 

III.  That  said  Y.  Z.  died  intestate  at  ,  on  the  of  ,  , 
and  that,  although  three  years  have  elapsed  since  said  death,  letters  of  admin- 
istration upon  his  estate  have  not  been  granted  by  the  surrogate's  court  of  the 
county  of  ,  in  which  the  decedent  resided  at  the  time  of  his  death  [or, 
that  said  Y.  Z.  died  at  ,  on  the  day  of  ,  ,  and  resided 
out  of  this  State  at  the  time  of  his  death  at  —  specifying  place  —  and  that,  al- 
though three  years  have  elapsed  since  said  death,  neither  letters  testamentary 
or  letters  of  administration  have  been  granted  by  the  surrogate's  court,  of  the 
county  of  ,  in  which  the  property  on  which  the  said  judgment  is  a  lien, 
is  situated] ;  and  the  said  decedent  did  not  leave  any  personal  property  within 
this  State  upon  which  to  administer  [state  evidence  or  means  of  information] . 

TV.  That  at  [or,  after]  the  time  the  said  judgment  was  duly  docketed  in 
said  county  [and  at  the  time  of  death],  the  said  Y.  Z.  was  the  owner  of 

real  property  situated  therein  upon  which  the  said  judgment  was  and  still  is 
a,  lien,  to  wit:   [add  a  particular  description,  if  practicable]. 


iCo  Civ.  Proc,  §§  1379  to  1381.    No  notice  is  necessary  of  the  presentation  of  the  petition 
to  the  surrogate.    Kerr  v.  Krender,  28  Hun,  458. 
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V.  That  [no  execution  on  said  judgment  has  ever  been  issued,  and]  the  said 
judgment  remains  wholly  unsatisfied  and  unpaid  lor,  remains  partly  unsatis- 
iied,  in  that  the  sum  of  dollars  is  still  due  and  unpaid  thereon]. 

VI.  That  on  the  day  of  ,  ,  an  order,  a  certified  copy  of  which 
is  hereto  annexed,  was  duly  made  by  said  courtl  of  granting  your 
petitioner  leave  to  issue  execution  therefrom  on  said  judgment  [_or,  if  appli- 
cation therefor  is  pending  or  not  yet  made,  state  the  fact]. 

Wi-IEREFOEE,  j'our  petitioner  prays  that  a  decree  be  made  by  this  court, 
allowing  said  judgment  to  be  enforced  by  execution  against  the  said  property 
on  which  it  is  a  lien,  with  like  eftect  as  if  the  said  Y.  Z.  were  still  living,  and 
that  [the  said  administrator  —  with  the  will  annexed  —  or,  executor  of  said 
Y.  Z.  and  C.  D.  and  E.  F.  [^naming  all  others  whose  interests  may  he  affected 
ty  sale'\  may  be  cited  to  show  cause  why  such  decree  should  not  be  granted, 
and  for  such  other  and  further  relief  as  may  be  just. 

[8ignature.'\ 
[  Verification.'] 

[Citation  as  usual  in  surrogate's  court  directed  to  representative  and  to  all 
persons  whose  interests  ir.ould  he  affected  hy  the  sale.'] 

II.     Answer  of  Representative. 
The  answer  of  M.  R.  as  executor  [or,  administrator]  of  the  estate  of  Y.  Z., 
deceased,  to  the  petition  of  A.  B.,  shows: 

I.  He  denies  the  validity  of  the  petitioner's  claim  and  alleges  that  the  same 
is  illegal  and  voia  oy  reason  of  the  following  facts:  [stating  them,  as  thus'], — 
that  on  the  day  of  ,  ,  and  before  the  death  of  the  decedent, 
the  said  A.  B.  received  from  said  decedent  two  certain  promissory  notes  in 
writing  [describing  them]  in  payment  and  full  satisfaction  of  the  judgment 
mentioned  in  said  petition,  or, —  that  the  obligation  of  the  decedent  upon  which 
said  judgment  was  rendered  was  that  of  a  surety;  that  as  such  he  was  dis- 
charged from  liability  by  reason  of  the  fact,  that  on  or  about  the  day 
of  ,  ,  the  said  A.  B.  and  L.  F.  [principal]  entered  into  an  agreement 
by  the  terms  of  which  the  time  of  the  said  L.  F.  to  pay  the  note  in  suit  was 
extended  for  the  period  of  three  months,  and  that  in  any  event  the  liability  of 
the  decedent  was  discharged  by  his  death. 

II.  That  there  is  not  money  or  other  property  of  the  estate  applicable  to  the 
payment  or  satisfaction  of  the  petitioner's  claim,  and  which  may  be  so  applied, 
without  injuriously  affecting  the  rights  of  others,  entitled  to  priority  or  equal- 
ity of  payment  or  satisfaction. 

[Signature.] 
[  'Verification.] 

III.   Decree  of  Surrogate's   Court  allowing  Execution  against  Property  of 

Judgment  Dehtor,   'having  died  since  Judgment.^ 
[Title.] 

The    written    petition    of    A.    B.,    of  ,    duly    verified    the  day 

of  ,         ,  having  been  presented  to  the  surrogate  of  the  county  of  New 

York  for  a  decree  granting  permission  to  issue  an  execution  against  the  prop- 
erty of  Y.  Z.,  deceased  [and  mention  any  other  papers  relied  on],  and  due  proof 
having  been  made  thereby  that  [here  recite  concisely  the  facts  upon  which  the 
application  is  based,  as  they  appear  in  the  petition]  ;  and  a  citation  having 
been  duly  issued  thereupon  directing  the  said  executor  [or,  administrator]  and 
[naming  the  other  persons  cited],  the  parties  entitled  to  such  notice,  to  show 
cause  before  this  court  on  the  day  of  ,         ,  why  the  prayer  of  the 

said  petition  should  not  be  granted,  and  the  said  citation  having  been  returned 
on  that  day  and  filed,  together  with  the  proof  of  said  due  service  thereof  on 

1  This  order  Is  made  by  the  court  from  which  the  execution  is  to  be  issued.  Co.  Civ.  Proc, 
5  1380.  Either  application  to  the  court  or  surrogate  may  precede  the  other,  although  it  is 
better  practice  to  apply  first  to  the  court. 

2Co  CiT.  Proc,  §§  1879-1381.  Three  years  must  have  elapsed  before  execution  can  issue 
where  the  lien  of  the  judgment  was  created,  as  prescribed  in  Id.,  §  1251.  See  Duell  v.  Alvord, 
41  Hun,  196,  and  case  cited  in  note. 
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each  of  the  persons  therei-n  named,  and  the  said  executor  [or,  administrator] 
having  appeared  on  the  return  day  of  the  said  citation,  by  A.  T.,  his  attorney 
[and  also  produced  and  filed  his  intermediate  account  pursuant  to  an  order  of 
this  court  returnable  on  that  day],  and  [naming  the  parties,  if  any  appearingij 
having  also  appeared  on  said  day  by  [naming  attorneys],  their  attorneys  re- 
spectively, and  the  allegations  and  proofs  of  the  respective  parties  having  been 
duly  heard  [may  recite  facts  as  to  amount  due,  etc.,  established,  if  desired^, 
and"  due  deliberation  having  been  had  thereon :  Now,  on  motion  of  M.  N.,  Esq., 
attorney  for  the  said  petitioner  A.  B.,  it  is 

Adjudged  and  decreed,  that  the  said  A.  B.  be,  and  he  is  hereby,  per- 
mitted to  issue  an  execution  upon  the  said  judgment  against  the  property 
hereinafter  described,  upon  which  the  said  judgment  is  a  lien,  with  like  effect 
as  if  said  judgment  debtor  was  still  living,  for  the  sum  of  dollars  and 

cents,  together  with  interest  from  the  day  of  ,  [naming 

date  of  entry  of  }udgment'\ .  The  property  hereinbefore  mentioned  is  described 
as  follows :   [description^ . 

[Signature  of]. 

Surrogate. 

No.  66. 

[Ante,  §  718.] 

Enforcement  of  the  Transfer  Tax. 

I.  Petition. 
[Title.] 

To  the  Hon.  ,  Surrogate: 

The  petition  of  A.  B.  respectfully  shows: 

First.  Your  petitioner  is  one  of  the  executors  named  in  the  last  will  and 
testament  of  the  above-named  decedent,  and  as  such  is  a  person  interested  in 
the  estate  of  the  above-named  decedent. 

Second.  That  the  said  decedent  departed  -this  life  on  the  day  of  , 

,  in  the  city  of  New  York,  and  that  he  was  a  resident  of  this  State  [or 
otheruise,  as  the  cose  may  he]. 

Third.  That  the  said  decedent  left  a  last  will  and  testament,  which  was, 
on  the  day  of  ,         ,  duly  admitted  to  probate,  and  that  deponent 

and  G.  H.,  of  the  city  of  New  York,  are  executors  of  said  will,  and  that  their 
post-office  addresses  are:    [naming  them]. 

Fourth.  Tliat,  as  your  petitioner  is  informed  and  believes,  the  property  of 
said  decedent,  passing  by  said  will,  or  some  portion  thereof,  or  some  interest 
therein,  is  subject  to  the  payment  of  the  tax  imposed  by  the  law  in  relation  to 
taxable  transfers  of  property. 

Fifth.  That  all  the  persons  who  are  interested  in  the  said  estate,  and  who 
are  entitled  to  notice  of  all  proceedings  herein,  including  the  comptroller  of 
the  State  of  New  York   [or,  the  treasxirer  of  the  county  of  ],  and  their 

post-office  addresses  are  as  follows,  viz.:   [naming  them]. 

Sixth.  That  each  of  said  persons  is  of  full  age  and  sound  mind  (or  other- 
wise, as  the  case  may  he). 

Whbeepobe,  your  petitioner  prays  that  you  will  appoint  some  competent 
person  as  appraiser,  as  provided  by  law. 

And  your  petitioner  will  ever  pray.  ISignature.] 

Petitioner. 
[Verification.] 

II.  Order  Appointing  Appraiser. 
[Title.] 

On  reading  and  filing  the  petition  of  A.  K.  praying  for  the  appointment 
of  an  appraiser  under  and  in  pursuance  of  the  law  in  relation  to  taxable 
transfers  of  property,  it  is 

Obdered,    and    I    hereby    direct,    that  ,    Esq.,    of  ,    the    county 

treasurer   of  county,    as    appraiser,    appraise    and    fix    the    fair    market 

value    of    the    property   of    the    decedent.     [In    counties    where    the    office    of 
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appraiser    is   salaried   say:     And    I    hereby    direct  ,    Esq.,    one    of    the 

apraisers  appointed  by  the  State  comptroller,  to  fix,  etc.] 

It  is  further  oedeeed,i  that  said  appraiser  shall  give  the  notice  required 
by  the  said  law,  in  the  manner  and  at  the  time  therein  set  forth  [and  said 
notice  shall  be  days],  to  the  following  persons,  and  to  all  other  persons 

known  to  have  or  claim  an  interest  in  the  property  of  M.  N.,  the  decedent 
in  the  above-entitled  proceeding,  subject  to  the  payment  of  said  tax,  viz.: 
[insert  names  of  persons  to  be  served  loHh  notices.'] 

And  it  is  fubthbk  oedebed,  that  at  said  time  and  place  said  appraiser 
proceed  to  value  and  appraise  the  transferred  property  of  said  deceased,  upon 
which  there  is,  or  in  any  contingency  there  may  be,  a  tax  imposed  upon  the 
transfer  thereof,  at  its  fair  market  value,  at  the  time  of  the  death  of  said 
deceased,  or  at  the  time  of  the  transfer  thereof  as  the  law  directs,  and 
make  a  report  thereon,  in  writing,  to  the  surrogate  of  said  county,  of  the 
value  of  said  property;  and  also  report  the  aggregate  amount  of  the  debts, 
funeral  expenses,  expenses  of  administration  and  of  judicial  settlement,  in- 
curred and  to  be  incurred,  including  commissions  of  the  executor,  \_or,  admin- 
istrator], and  the  expense  of  this  proceeding,  and  the  value  of  the  legacies 
passing  under  the  will  of  said  deceased  to  the  respective  legatees  [or,  distribu- 
tive shares  passing  to  the  repective  ditributees] ,  subject  to  taxation  herein, 
and  the  amount  of  tax  due  on  each  of  such  legacies  \or,  distributive  shares]. 

,  Surrogate. 
III.  Notice  of  Appraisal. 
iTHle.l 

You  will  please  to  take  notice,  that,  by  virtue  of  an  order  of-  Hon.  , 

surrogate    of    the    county   of    New    York,    made    and    dated    the  day    of 

,         ,  and  pursuant  to   the  provisions  of  article   X  of  the  Tax  Law, 
I   shall,   on   the  day  of  ,         ,   at  o'clock   in  the  noon   of 

that   day,   at  the  office  of  ,  No.  ,  street,   in  the   city  of 

New  York,  proceed  to  appraise  at  its  fair  market  value  all  the  property  of 
said  M.  N.,  deceased,  late  of  said  city,  passing  by  his  last  will  and  testament, 
or  by  the  intestate  laws  of  the  State  of  New  York,  which  is  subject  to  the 
payment  of  the  tax  imposed  by  the  said  act. 

New  York,  , 

[Signature.] 

Appraiser. 
To  J.  P.  and  S.  T., 

Next  of  Kin. 

B.  L.,  Comptroller  [etc.]. 

IV.  Affidavit  as  to  Decedent's  Property.^ 
[Title.] 

C.  S.  being  duly  sworn,  says: 

I.  That  she  resides  in  the  city  of  New  York,  and  is  the  sole  executrix  of 
the  last  will  and  testament  of  B.  S.,  deceased ;  that  said  decedent  departed  this 
life  a  resident  of  the  city  and  county  of  New  York,  on  the  day  of  , 
leaving  a  last  will  and  testament,  which  was  on  the  day  of  ,  duly 
admitted  to  probate  by  the  surrogate's  court  of  the  county  of  New  York,  and 
that  thereupon  letters  testamentary  were  duly  issued  by  said  court  to  your 
petitioner,  who  has  duly  qualified  as  such  executrix.  That  your  petitioner's 
post-ofiice  address  is  Number               ,  New  York  city. 

II.  That  said  decedent  left  the  property  and  interests  in  property  hereinafter 
fully  described,  viz.: 

Peesonal  Pbopertt. 
{Set  forth  detailed  statement  of  personal  property  classified  in  the  following 
order:  {a)  Bonds;   (6)  Stocks;  (c)  Bonds  and  Mortgages;   {d)   Chattel  Mort- 

>This  and  the  succeeding  paragraph  are  not  usually  employed  in  New  York 
county. 

2  In   the    county   of   New   York,    three    copies   of  this   affidavit   and    of    the   will, 
if   any,   must   be   filed   with   the   appraiser;   but   the   testimony    of   the   representa- 
tive   may  be  taken  in  lieu  of  the  affidavit. 
71 
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gages;  (e)  Promissory  Notes;  (/)  Book  Accounts;  (g)  Claims;  (h)  Cash  in 
Banks;  (i)  Jewelry;  (j)  Household  Effects;  (k)  Automobiles;  (I)  Life 
Insurance;   {m)  All  other  Personal  Property.) 

Real  Property. 
{Here  set  forth  each  parcel  separately,  with  statement  of  dimensions,  im- 
provements,  use,   etc.      The  statement   of  value  should   be  supplemented   by 
appraisals  of  competent  real  estate  experts.) 

III.  That  decedent's  estate  is  subject  to  the  following  deductions  on  account 
of  debts,  claims,  funeral  expenses,  expenses  of  administration  and  commissions,, 
the  same  being  separately  stated  as  follows : 

{Set  forth  the  aggregate  amount  of  each  and  annex  to  the  affidavit  detailed 
statements  of  same.) 

Recapitulation. 

Total  amount  of  personalty $ 

Total  amount  of  realty   $ 

Total   property    ; $ 

From  which  total  is  to  be  deducted  the  aggregate  amount  of  debts, 
claims,  etc.,  as  above   

Leaving  the  sum  of $ 

which  is  the  net  amount  of  the  estate  transferred  by  the  testator's  will. 

IV.  That  a  copy  of  the  will  of  the  decedent  is  hereto  annexed  and  marked 
"A"  and  made  part  hereof. 

V.  That  the  following  is  a  complete  list  of  the  beneficiaries  under  said  will,, 
the  relationship  of  each,  if  any;  and  a  description  of  the  property  transferred 
to  them  respectively,  as  definitely  as  may  be: 

1.  After  the  payment  of  debts,  funeral  and  testamentary  expenses  the  follow- 
ing legacies  are  specified: 

[Here  set  forth  list  of  general  and  specific  legacies.'] 

2.  The  residuary  estate  is  bequeated  to  the  Trust  Company,  in  trust,- 
to  pay  the  income  thereof  to  the  testator's  sisters,  A.  S.  and  C.  S.  and  to  the 
survivor  of  them  for  life,  and  upon  the  death  of  said  survivor  to  pay  the  fol- 
lowing cash  legacies,     [i^pecifying  names  and  amounts.] 

The  balance  of  the  testator's  residuary  estate  is  given  in  equal  shares  to- 
such  of  the  children  of  E.  S.  C.  who  may  be  alive  when  the  time  for  the  dis- 
tribution of  her  residuary  estate  arrives.  The  names  of  the  living  children 
of  said  E.  S.  C.  are  as  follows:   [naming  them]. 

The  value  of  the  residuary  estate  for  the  purposes  of  this  proceeding  may 
be  ascertained  by  the  following  computatipn: 

Gross  amount  of  real  property $ 

Gross  amount  of  personal  property $ 

Debts,  funeral  expenses,  etc $ 

Legacies   $  $ 


Total   residuary   estate    

Deduct  cash  legacies  payable  therefrom 

Net  balance  bequeathed  to  children  of  E.  S.   C,  residuary 


VI.  That  deponent  is  the  sister  of  the  decedent  and  with  whom  decedent, 
resided;  that  said  decedent  left  no  property,  real,  personal  or  mixed,  other 
than  that  specified  in  this  affidavit,  to  the  best  of  her  knowledge,  information 
and  belief. 

VII.  That  the  decedent  was  not  given  power  of  disposition  of  property  by  the 
will  of  any  other  person. 

VIII.  That  no  remainder  or  reversionary  interest  passed  under  any  prior 
will  or  transfer  to  any  one  in  possession  or  enjoyment,  as  the  result  of  de- 
cedent's death. 
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IX.  That  prior  to  his  death  the  decedent  made  no  transfer  or  conveyance  of 
his  property,  real  or  personal,  or  of  any  interest  therein,  in  this  State  or  else- 
where, by  deed,  grant,  bargain,  sale  or  gift,  in  contemplation  of  death,  or  in- 
tended to  take  effect  in  possession  or  enjoyment  at  or  after  his  death. 

X.  That  each  of  the  individual  beneficiaries  mentioned  in  the  will  of  the 
decedent  is  of  full  age  and  sound  mind. 

XI.  That  the  six  months'  limitations  in  relation  to  the  taxable  transfers  of 
properly  expired  on  the  day  of  ,  and  that  the  eighteen  months' 
limitation  expires  on  the                day  of 

[Jurat.]  [Signature.] 

IVa.  Another  Form  of  Affidavit  Suitable  for  Cases  of  Non-resident  Estates. 
[Title.] 

A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  That  he  resides  at  No.  in  the  City  of  ,  State 
of 

II.  That  said  decedent  died  on  the  day  of  ,  ,  a  resident  of 

State  of  ,   leaving  a   last  will   and  testament  which  was   duly 

admitted  to  probate  by  the  Court  of  the  County  of  ,  State  of 

,  on  the  day  of  , 

III.  That  deponent  was  appointed  an  executor  of  said  will,  has  duly  quali- 
fied and  is  now  acting  as  such  executor. 

IV.  That  hereto  annexed  and  made  a  part  hereof  is  an  itemized  statement 
marked  "A,"  of  all  the  property,  real  and  personal,  of  which  said  decedent  died 
seized  and  possessed,  situated  within  the  State  of  New  York,  and  an  itemized 
statement,  marked  "  B,"  of  all  the  personal  property  situated  without  the 
State  of  New  York. 

V.  That  at  the  time  of  his  death,  decedent  had  no  safe  deposit  box,  no  bonds, 
public  or  private,  no  mortgages  and  no  money  within  the  State  of  New  York; 
he  had  no  interest  in  any  business  or  co-partnership  carried  on  therein;  he- 
owned  no  shares  of  stock  in  national  banks  situated  therein  and  owned  no 
shares  of  stock  in  corporations  organized  and  existing  under  the  laws  of  the 
State  of  New  York  physically  located  either  within  or  without  said  State;  he- 
had  no  claims  against  and  there  were  no  debts  due  and  owing  him  from  resi- 
dents of  the  State  of  New  York;  he  owned  no  .jewelry,  horses,  carriages  or 
furniture ;  and  was  possessed  of  no  other  personal  property  of  any  kind  what- 
soever in  said  State  except  as  set  forth  in  schedule  "A." 

VI.  That  the  decedent  at  the  time  of  his  death  owned  no  real  estate  situated 
within  the  State  of  New  York  [or  otherwise  as  the  case  may  he]. 

VII.  That  prior  to  his  death,  decedent  made  no  transfer  of  property  in  the 
State  of  New  York  by  deed,  grant,  bargain,  sale  or  gift  in  contemplation  of 
death  or  intended  to  take  effect  at  or  after  death ;  that  decedent  had  no  power  of 
appointment  over  property,  real  or  personal,  located  therin. 

VIII.  That  the  i.air  market  value  of  the  entire  personal  estate  of  said  de- 
cedent at  the  time  of  his  death  wheresoever  situated  was  the  sum  of  $ 

That  the  funeral  expenses  of  said  decedent  amounted  to  the  sum  of  $ 

That  the  debts  itemized  in  a  statement  hereto  annexed,  marked  "  C,"  due  and 
owing  by  decedent  at  the  time  of  his  death,  exclusive  of  funeral  expenses,  mort- 
gages on  real  estate,  inheritance  taxs  paid  to  the  United  States  government, 
or  to  any  foreign  or  state  government,  or  loans  secured  by  collateral,  amount 
to  the  sum  of  $ 

That  the  administration  expenses  incurred  and  to  be  incurred,  exclusive  of 
expenses  in  the  preceding  paragraphs,  amount  to  the  sum  of  $ 

That  the  commissions  allowed  me  as  executor  amount  to  the  sum  of  $ 

IX.  That  annexed  hereto,  marked  schedule  "  E  "  and  made  a  part  hereof,  is 
a  true  copy  of  said  decedent's  last  vpill  and  testament. 

X.  That  all  the  parties  in  interest  are  alive,  of  full  age  and  sound  mind, 
unless  otherwise  stated  in  the  following  paragraph. 

XI.  That  all  the  persons  who  are  entitled  to  share  in  the  estate  of  said 
decedent,  their  addresses,  ages  of  life  tenants,  the  amounts  of  their  respective 
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shares  and  their  relationship  to  decedent,  are  as  follows  [set  forth  same  under 
the  following  headings^ : 

Ages  of  Amount  or 

yame  and  Relationship  Life  Tenants  Address  Share 

[Jurat.'\  [Signature.^ 

V.  Report  of  Appraiser. 
[Title.'i 
To  Hon.  ,  surrogate  of  county  of  New  York: 

1,   the   undersigned   appraiser,   who   was   by   an   order   of   the   surrogate   of 

county,  duly  made  and  entered  on  the  day  of  ,  , 

directed  to  appraise  the  property  of  said  decedent,  at  its  fair  market  value  at 

the  time  of  the  traiisfer  thereof,  in  pursuance  of  the  laws  in  relation  to  taxable 

transfers  of  property,  do  respectfully  report: 

First.  That  pursuant  to  the  Tax  Law,  I  duly  took  and  subscribed  the  oath 
prescribed  by  statute,  and  filed  the  same  as  therein  provided. 

Second.  That  on   the  day  of  ,  ,1  gave  notice  by  mail,  ■ 

postage  prepaid,  to  such  persons,  corporations,  etc.,  known  to  have,  or  claim  an 
interest  in  any  property  of  said  decedent  subject  to  the  payment  of  any  tax 
imposed  by  said  law,  including  the  comptroller  of  the  State  of  New  York, 
and  those  persons  and  corporations  named  in  the  petition  herein,  of  the  time 
and  place  at  which  I  would  appraise  said  property,  a  true  copy  of  which  notice 
together  with  proof  of  mailing  is  hereto  annexed;  that  the  names  of  those  to 
whom  I- mailed  such  notices,  properly  addressed,  as  appears  by  proof  of  mail- 
ing, are  as  follows:    [name  them]. 

Third.  At  the  time  and  place  in  said  notice  stated,  namely,  on  the 
day  of  ,  [and  at  other  and  subsequent  times  and  divers  places  to 

which  these  proceedings  were  regularly  adjourned],  I  appraised  all  the  prop- 
erty, real  and  personal,  of  which  the  said  decedent  died  possessed,  and  subject 
to  the  payment  of  said  transfer  tax,  at  its  fair  market  value  at  the  time 
of  said  transfer,  as  follows,  namely: 

Personal  Estate. 

[It  is  desirable  that  the  appraiser  should  classify  the  property  in  the  fol- 
ing  order:  (1)  Bonds,  (2)  Stocks,  (3)  Bonds  and  Mortgages  on  Real  Estate, 
Promissory  Notes,  etc.,  (4)  Cash  in  Banks,  (5)  All  other  Personal  Property. 
Briefly  describe  each  parcel,  and  specify  its  fair  market  value  at  time  of 
decedent's  death.] 

Fourth.  I  further  report  that  decedent's  estate  is  subject  to  the  following 
deductions  on  account  of  debts,  claims,  expenses  of  administration  and  com- 
missions, as  follows:    [specify  the  items,  with  nature  of  each]. 

Recapitulation. 
Fifth. 

Total  amount  of  decedent's  personal  estate $ 

Total  amount  of  decedent's  real  estate  devised  to  persons,  corpora- 
tions, or  institutions,  or  passing  by  the  statute  of  descent  to  per- 
sons, other  than  such  as  are  exempt  by  said  acts 

Total    $ 

From  which  debts,  expenses  of  administration,  etc.,  as  enumerated 
in  the  "  Fourth "  finding  above,  are  to  be  deducted,  amount- 
ing to    

Leaving  the  sum  of $ 

which  is  the  net  estate  transferred  by  testator's  will  [or,  the  intestate  laws 
of  the  State],  as  follows:  [Eere  set  forth  the  names  and  residences  of  the 
persons,  corporations,  or  institutions  receiving  any  property;  relationship  to 
decedent;  nature  of  interest,  and  the  value  of  the  property  or  interest  trans- 
ferred.] 
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Sixth.  I  further  report  that  all  of  said  persons  interested  in  said  estate 
are  of  sound  mind,  and  of  full  age,  except  [naming  them,  if  any'\. 

Seventh.  I  further  report  that  the  following  appearances  were  made  before 
me  in  this  proceeding:   [naming  them]. 

Eighth.  I  further  report  as  follows:  that  the  name  of  decedent  is  ; 

the  date  of  his  death  was  the  day  of  .    Decedent  was  a  resident 

of  the  town  of  ,  county  of  ,  State  of  .     He  left  a  [or,  no] 

will.     Letters  testamentary   [or,  of  administration]   were  jsaued  by  the  sur- 
rogate of  the  county  of  ,  to  ,  whose  post-ofBce  address  is 
That  the  six  months'  limitation  expires  on  the  day  of  ;  and  the 
eighteen  months'  limitation  expires  on  the                 day  of 

Ninth.  I  further  report  that  attached  hereto  is  all  the  testimony  taken  by 
me,  and  the  copies  of  all  papers  presented  to  me  in  this  proceeding. 

Tenth.  I  do  further  report,  that  the  said  deceased  made  no  transfer  of  any 
property  by  deed,  grant,  bargain,  sale,  or  gift  in,  contemplation  of  death,  or 
intended  to  take  effect  in  possession  or  enjoyment  at  or  after  the  death  of 
said  deceased. 

I  further  report  that  there  was  no  necessary  litigation,  or  unavoidable  cause 
of  delay,  by  reason  of  any  claim  made  upon  the  estate  of  said  deceased,  or  any 
litigation  pending  in  which  the  estate  of  said  deceased  was  interested. 

Eleventh.  [In  counties  u-here  county  treasurer  acts  as  appraiser]  That  my 
actual  and  necessary  traveling  expenses,  including  the  fees  paid  witnesses, 
amount  to  dollars,  as  appears  by  an  itemized  statement  thereof,  here- 

with presented. 

Dated  at  ,  New  York,  , 

All  of  which  is  respectfully  submitted,  in  duplicate,  at  the  city  of  , 

this  day  of  , 

[Signature.] 

VI.  Oath  of  Appraiser. 
[Title  and  Venue.] 

I,  D.  V.  S.,  who  was  appointed  the  appraiser  in  the  above  matter,  by  an 

order  made  and  entered  on  the  day  of  ,  ,  do  solemnly  swear, 

that  I  will  faithfully  and  fairly  perform  the  duties  of  such  appraiser,  and 
make  a  just  and  true  report  according  to  the  best  of  my  understanding. 

[Jurat.]  [Signature^ 

VII.  Certificate  of  .'Appraiser's  Expenses. 
[Title.] 

STATE  OF  NEW  YOEK,  ^  ^^  . 

County  of  ,  Subeogate's  Office,  ]     ' ' 

I,  ,  surrogate  of  the  county  of  ,  New  York,  do  hereby  certify 

that  the  actual  and  necessary  traveling  expenses  of  and  fees  paid  witnesses  by 
,  of  the  county  of  ,  N.  Y.,  treasurer  of  county.  New  York, 

the  appraiser  heretofore  appointed  in  the  above-entitled  matter,  pursuant  to 
article  X  of  the  tax  law,  as  amended,  in  relation  to  taxable  transfers,  are 
the  sum  of  dollars,  as  taxed  and  allowed  by  me. 

The  treasurer  of  county.  New  York,  is  hereby  directed  to  pay  the  said 

sum  to  the  said  appraiser,  upon  the  presentation  of  this  certificate,  as  au- 
thorized by  said  law. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  official  seal  at 
the  village  of  ,  county,  New  York,  this  day  of  , 

,  Surrogate. 

The  foregoing  has  been  examined  and  is  hereby  audited  by  comptroller  at 
the  sum  of  dollars. 

Dated,  Albany,  N.  Y.,  this  day  of  , 

,  State  Comptroller. 
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VIII.  Notice  to  Superintendent  of  Insurance  to  Ascertain  Annuities. 

New  Yobk,  , 

In  pursuance  of  article  X  of  the  Tax  Law,  you  are  hereby  requested  to  de- 
termine and  ascertain  the  values  of  the  following  estates,  annuities  and 
interests : 


Name. 


Age. 


Legacy   or   Estate. 


Value  or  Amount. 


To   the  Superintendent  of   the   Insurance  Department. 

[Signature  of], 

IX.  Order  Fixing  Tate,  Surrogate. 

[Title.} 

On   reading  and   filing   the  report  of   S.   J.,   the  appraiser  herein,   and  on 
motion,  etc., 
It  is  oedebed: 

I.  The  cash  value  at  the  date  of  decedent's  death,  of  the  property  mentioned 
and  described  in  said  report,  which  is  subject  to  the  payment  of  the  tax  im- 
posed by  law  relating  to  taxable  transfers  of  property,  and  the  tax  to  which 
the  said  property  is  liable  is  as  follows: 


Beneficiary. 


Interest. 


Cash  Value. 


Tax. 


[Signature  of], 

Surrogate. 

X.  Petition  by  District  Attorney  for  Appointment  of   Appraiser. 
To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  D.  N.,  of  the  city  of  ,  respectfully  shows: 

I.  That  your  petitioner  is  the  district  attorney  of  the  county  of 

II.  That  on  or  about  the  day  of  ,  ,  at  the  city  of  , 
M.  N.  died,  and  was  at  the  time  of  his  death  a  resident  of  the  countv 
of 

III.  That  said  deceased  left  a  last  will  and  testament  which,  on  the 

day  of  ,  ,  was  duly  admitted  to  probate  by  the  surrogate  of  the 

county  of  ,  in  and  by  which  he  appointed  as  the  executor  thereof,  A.  B., 

[or,  in  case  of  intestacy,  say: — that  said  deceased  died  intestate,  and  on  the 
day  of  ,  ,  letters  of  administration  were  duly  issued  to  A.  B.,'] 

who  duly  qualified  as  such,  and  his  letters  are  still  in  force. 

IV.  That  said  decedent  died  seized  or  possessed  of  property  within  this 
State  or  subject  to  its  laws,  and  the  value  of  which  exceeded  the  sum  of  five 
hundred  dollars.  i 

V.  That  upon  the  death  of  said  M.  N.,  certain  of  the  property  of  said 
decedent  thereupon  passed  to  [giving  names  of  legatees  or  distriiutees,  other 
than  those  mentioned  in  the  succeeding  paragraph]. 

VI.  That  none  of  the  persons  designated  in  the  foregoing  paragraph.  No.  V. 
of  this  petition,  stood  in  the  relation  to  the  deceased  of  a  father,  mother,  hus- 
band, wife,  child,  brother,  sister,  wife  or  widow  of  a  son,  husband  of  a  daugh- 
ter, a  child  adopted  as  such  in  conformity  with  the  laws  of  this  State,  a 
person  to  whom  said  deceased,  for  not  less  than  ten  years  prior  to  such  transfer, 
stood  in  the  mutually  acknowledged  relation  of  a  parent  or  a  lineal  descendant 
of  said  deceased,  born  in  lawful  wedlock;  nor  is  any  person  so  designated  a 
bishop  or  a  religious  corporation. 
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VII.  Tliat  the  property  so  passing  or  some  part  thereof  is  subject  to  taxa- 
tion under  article  X  of  the  Tax  Law,  in  relation  to  taxable  transfers  of 
property.     The  foregoing  allegations  are  made  on  information  and  belief. 

VIII.  Your  petitioner  further  shows  that  the  State  Comptroller  has 
notified  your  petitioner  in  writing  of  the  refusal  or  neglect  of  the  persons 
interested  in  said  property  to  pay  the  same,  and  that  no  part  of  said  tax  has 
been  paid,  and  your  petitioner  has  probable  cause  to  believe  that  the  same  still 
remains  due  and  unpaid. 

Wherefore,  your  petitioner  prays  that  a  citation  issue  herein  to  [naming 
persons  in  paragraph  V.  above'],  citing  them  to  appear  before  this  court  on  a 
day  to  be  designated  therein,  and  show  cause  why  the  tax  under  the  act  afore- 
said should  not  be  paid,  and  said  property  be  appraised  if  necessary  for  that 
purpose. 

[Date.]  [Signature,] 

[Verification.] 

XI.  Citation  on  Application  of  District  Attorney. 
The  People  of  the  State  of  New  Yokk. 

By  the  grace  of  God,  free  and  independent. 
To  A.  13.,  C.  D.,  E.  F.,  etc.,  send  greeting: 

You  and  tach  of  you  are  hereby  cited  and  required  personally  to  be  and 
appear  in  the  court  of  the  surrogate  of  the  county  of  New  York,  at  the  Hall  of 
Records,  in  said  county,  on  the  day  of  ,  ,  at  10:30  o'clock 

in  the  forenoon,  to  show  cause  why  the  tax  provided  for  by  article  X  of  the 
Tax  Law,  should  not  be  paid  on  property  passing  to  you  and  each  of  you 
under  the  will  of  M.  N.,  late  of  said  county,  deceased,  proved  herein  by  decrep, 
entered  the  day  of  ,  ,  and  why  such  property  should  not  be 

appraised  according  to  law,  if  necessary  for  that  purpose. 

And  such  of  you  hereby  cited  as  are  under  the  age  of  twenty-one  years,  are 
required  to  appear  by  your  guardian,  if  you  have  one,  or  if  you  have  none,  to 
appear  and  apply  for  one  to  be  appointed,  or  in  the  event  of  your  neglect  or 
failure  to  do  so,  a  guardian  will  be  appointed  by  the  surrogate  to  represent 
and  act  for  you  in  the  proceeding. 

In  Testimony  Whekeof,  we  have  caused  the  seal  of  the  surrogate's  court 
to  be  hereunto  affixed. 

Witness,  ,  Esq.,  surrogate  of  our  said  county,  at  the  city  of  , 

the  day  of  ,  in  the  year  of  our  Lord,  one  thousand  nine  hundred 

and 

[Signature] , 
Clerk  of  the  Surrogate's  Court. 

XII.  Order  Assessing  Tax  in  Proceeding  ty  District  Attorney. 
[Title.] 

Upon  reading  and  filing  the  report  of  M.  C,  the  appraiser  herein,  and  after 
hearing  D.  H.  on  behalf  of  D.  N.,  district  attorney  of  the  county  of  ,  in 

support  of  said  report,  and  E.  L.,  attorney  for  executors  in  opposition  thereto, 
it  is: 

Ordered,  1st,  that  the  cash  value,  at  the  date  of  decedent's  death,  of  the 
property  mentioned  and  described  in  said  report,  which  is  subject  to  the  pay- 
ment of  the  tax  due,  under  the  law  in  relation  to  taxable  transfers  of  prop- 
erty, is  as  follows: 

Interest  of  C.  D $ 

Interest  of  E.  F 

2d,  that  A.  B.,  as  executor  of  said  M.  N.,  deceased,  make  payment  to  X.  Y., 
the  comptroller  of  the  State  of  New  York,  of  the  sum  of  dollars,  being 

the  amount  of  the  tax  upon  the  interest  of  said  C.  D.,  and  the  sum  of 
dollars,  being  the  amount  of  tax  upon  the  interest  of  said  E.  F.,  together  with 
interest  upon  each  of  said  sums,  at  the  rate  of  ten  per  centum  per  annum 
from  the  day  of  ,  ,  to  the  day  of  payment. 

And  it  is  further  ordered,  that  said  A.  B.,  as  executor  as  aforesaid,  pay 
to  D.  N.,  district  attorney,  the  sum  of  dollars  as  and  for  his  costs  and 

disbursements  herein. 
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[Title.}  XIII.  Notice  of  Assessment  of  TaxA 

You  are  hereby  notified  that  I  have,  by  order  made  the  day  of  , 

,  assessed  and  fixed  the  cash  value  of  such  interest,  estate,  legacy,  or  prop- 
erty as  you  and  each  of  you  are  entitled  to  receive  from  or  out  of  the 
estate  left  by  said  M.  N.,  deceased,  and  the  amount  of  the  tax  to  which  the 
same  is  liable  under  article  X  of  the  Tax  Law. 


Beneficiary. 


His  interest  or  estate. 


Cash  value  thereof. 


Tax  assessed  thereon. 


To,  ISignature,^ 

Surrogate. 
XIV.  Notice  of  Appeal  to  Surrogate. 
[Title.} 

You  will  please  take  notice,  that  A.  R.,  sole  surviving  administrator  of  the 
goods,  etc.,  of  said  deceased,  and  M.  R.,  C.  R.,  and  D.  R.,  next  of  kin  of  said 
deceased,  hereby  appeal  to  the  surrogate  from  the  appraisal  of  the  value  of 
the  transfer  to  said  next  of  kin,  made  and  filed  the  day  of  ,  , 

and  also  from  the  order  or  decree  of  the  surrogate's  court  made  and  entered 
the  day  of  ,  ,  fixing  the  tax  to  which  such  transfers  are 

liable  under  article  X  of  the  Tax  Law,  and  from  every  part  of  said  order. 

You  will  please  take  further  notice,  that  the  grounds  of  said  appeal  are  as 
follows:  [here  specify  with  particularity  each  of  the  grounds  to  he  relied  on.}^ 
Dated,  New  York,  , 

Yours,  etc.,  [Signature.l 

Attorney  for  the  Administrator. 

XV.  Bond  on  Appeal  from  Order  Imposing  Tax. 

[Proceed  os  in  No.  45,  to  the  *  ami  continue  thus:  Whereas,  on  the 
day  of  ,  ,  an  order  of  the  surrogate's  court,  held  in  and  for  the 

county  of  New  York,  was  entered  in  a  certain  matter  therein  depending  entitled 
in  the  matter  of  the  estate  of  M.  N.,  deceased,  assessing  the  tax  to  which  the 
property  and  interests  of  the  collateral  next  of  kin  of  said  deceased  is  liable,  to 
wit:  on  tlie  interest  of  A.  B.,  $395.70;  on  the  interest  of  B.  C,  $395.70;  on 
the  interest  of  C.  D.,  $395.70,  and  ordering  the  payment  by  the  administrator 
out  of  the  funds  of  said  estate  to  Hon.  E.  F.,  district  attorney,  the  sum  of 
dollars,  as  and  for  his  allowance  in  said  matter.  And  Whekeas,  the 
said  next  of  kin  and  the  administrator  of  said  estate  have  appealed  from  said 
assessment  and  order,  pursuant  to  the  provisions  of  article  X  of  the  Tax  Law. 

Now,  therefore,  the  condition  of  the  foregoing  obligation  is  such  that  if  the 
above  bounden  A.  R.,  administrator,  etc.,  of  W.  R.,  deceased,  shall  pay  all 
costs  of  said  proceeding,  and  also  whatever  tax  the  court  shall  finally  fix  upon 
said  several  and  respective  interests,  then  this  obligation  shall  be  void,  other- 
wise to  remain  in  full  force  and  effect. 

XVI.  Order  of  Affirmance  ly  Surrogate. 
[Title.'] 

The  appeal  of  the  administrator  and  of  M.  R.,  C.  R.,  and  D.  R.,  next  of  kin 
of  said  deceased,  from  the  appraisal  of  the  value  of  the  inheritances  of  said 
next  of  kin,  made  and  filed  the  day  of  ,  ,  and  also  from  the 

order  or  decree  of  this  court  made  and  entered  the  day  of  ,  , 

confirming  said  appraisal  and  assessing  the  tax  to  which  the  property  and 
interests  of  said  next  of  kin  are  liable,  under  article  X  of  the  Tax  Law,  com- 
ing on  to  be  heard,  now  upon  the  facts  appearing  before  me,  and  after  hearing 
R.  L.  R.,  attorney  for  the  administrator  and  next  of  kin,  appellants,  and 
B.  F.  D.,  Esq.,  on  behalf  of  the  comptroller  of  the  State  of  New  York, 


1  The  subsequent  proceedings  against  an  executor  to  enforce  the  payment  of  the 
tax  is  by  attachment  and  against  a  legatee  by  means  of  an  execution, 

2  No  questions,  other  than  those  specified,  will  be  considered  on  appeal.     Matter 
of  Davis,  91  HuQ,  53 ;  affd.  149  N.  Y.  539. 


1129  Forms.  Xo.  66. 

It  is  adjudged  [insert  facts  to  he  found,  as  for  instance] ,  that  at  the  time 
of  his  death,  the  intestate  decedent  M.  N.,  was  domiciled  in  the  State  of  Vir- 
ginia; that  he  died  unmarried,  and  his  only  next  of  kin  were  his  brother, 
S.  B.  R.  (since  deceased),  his  sister,  M.  L.  L.,  and  the  children  of  a  deceased 
brother,  to  wit:  M.  R.,  C.  R.,  and  D.  R. 

It  is  ordered,  adjudged,  and  decreed,  the  property  and  interests  of  said 
collateral  next  of  kin  are  subject  to  the  operation  of  article  X  of  the  Tax  Law, 
and  that  the  order  or  decree  of  this  court  confirming  the  report  of  the  appraiser 
and  fixing  the  tax  upon  the  property  and  interests  of  said  next  of  kin,  entered 
the  day  of  ,  ,  be,  and  the  same  is  affirmed. 

[Signature,'] 

Surrogate. 

XVII.  Notice  of  Appeal  to  Supreme  Court. 
[Title.] 

Take  notice,  that  A.  R.,  sole  surviving  administrator,  etc.,  of  said  intes- 
tate and  decedent,  and  M.  R.,  C.  R.,  and  D.  R.,  hereby  appeal  to  the  appellate 
division  of  the  supreme  court  for  the  judicial  department  from  the  order 

of  the  surrogate's  court  of  the  county  of  ,  made  and  entered  the 

day  of  ,  ,  fixing  the  tax  upon  the  property  and  interests  of  the  next 

of  kin,  and  from  every  part  of  such  order;  and  also  from  the  order  or  decree 
of  said  surrogate's  court,  made  and  entered  the  day  of  ,  , 

affirming  said  order  of  assessment,  and  adjudging  that  the  property  and  in- 
terests of  said  next  of  kin  are  subject  to  the  operation  of  article  X  of  the 
Tax  Law. 

Dated,  New  York,  , 

Yours,  etc.,  [Signature], 

Attorney  for   Administrator. 


XVIII.  Petition  for  Remission  of  Penalty. 
[Title.2 
To  the  Surrogate's  Court  of  the  County  of  New  York: 

The  petition  of  A.  B.  respectfully  shows: 

I.  That  he  is  the  executor  of  the  last  will  and  testament  [or,  the  admin- 
istrator of  the  goods,  chattels  and  credits]  of  the  above-named  decedent,  who 
died  on  the  day  of  ,  a  resident  of  the  county  of  New  York. 

II.  That  by  reason  of  litigation  in  which  the  estate  of  the  said  decedent  has 
been  involved,  it  has  been  impossible  until  the  day  of  ,  ,  to 
fix  and  determine  the  shares  in  the  estate  of  the  said  decedent  to  which  the 
parties  interested  are  entitled  [or,  that  it  has  been  impossible  until  the 

day  of  ,  to  definitely  ascertain  and  adjust  the  claims  made  against  the 

estate  of  the  decedent  and  the  value  of  his  property;  or,  set  forth  any  other 
just  cause  for  delay]. 

III.  That  such  proceedings  have  been  had  herein,  that  an  appraiser  was 
appointed  and  that  he  made  and  filed  his  report  in  the  office  of  the  surrogate  of 
said  county,  on  the  day  of  ,  ,  upon  which  report  an  order 
has  been  duly  made,  whereby  the  said  surrogate  fixed  and  determined  the  value 
of  the  shares  of  persons  interested  in  the  estate  of  said  decedent  and  tax  due 
upon  the  same  under  the  Tax  Law. 

IV.  That  your  petitioner  is  desirous  of  paying  such  tax;  that  in  order  to 
obtain  the  proper  receipt  therefor  and  to  settle  his  accounts  it  is  necessary 
to  present  with  such  accounts  proper  vouchers  for  the  payment  of  the  tax  due 
the  State  of  New  York  upon  the  estate  of  said  decedent,  and  to  obtain  the 
same  your  petitioner  makes  this  application  pursuant  to  the  provisions  of  said 
act  for  a  remission  of  the  penalty  incurred  by  reason  of  the  nonpayment  of 
such  tax  within  eighteen  months  from  death  of  said  decedent  from  ten  per 
cent,  to  six  per  cent. 
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Wheeefobe,  your  petitioner  prays  that  an  order  be  made  remitting  the 
penalty  upon  the  tax  heretofore  fixed  herein  from  ten  per  cent,  to  six  per  cent, 
to  be  charged  upon  such  tax  from  the  accrual  thereof;  and  that  your  peti- 
tioner have  such  other  or  further  relief  as  to  the  court  may  seem  just. 

[Date.]  [Signature,] 

XIX.  Order  Remitting  Penalty. 

[Title.]  At  a  Surrogate's  Court,  etc. 

On  reading  and  filing  the  petition  of  A.  B.,  executor  of  the  last  will  and 
testament  [or,  administrator  of  the  goods,  chattels  and  credits]  of  C.  D.,  the 
decedent  above-named,  and  on  all  the  papers  and  proceedings  herein;  and  after 
hearing  M.  N.,  of  counsel  for  said  petitioner,  and  0.  P.,  of  counsel  for  the 
comptroller  of  the  State  of  New  York,  and  on  motion  of  M.  N.,  attorney  for 
said  petitioner,   it  is, 

OnDERED,  that  the  penalty  upon  the  tax  heretofore  fixed  herein  be  remitted 
from  ten  per  cent,  to  six  per  cent,  per  annum  to  be  charged  from  the  date  of  the 
accrual  of  said  tax,  to  wit:  the  date  of  the  death  of  said  decedent,  until  the  date 
of  the  payment  of  such  tax,  provided  the  said  tax  be  paid  within  days 

from  the  date  of  this  order. 

XX.  Petition  for  Order  Declaring  Estate  Exempt  from  Tax. 

[Title.] 

To  the  Surrogate's  Court  of  the  county  of  New  York: 
The  petition  of  A.  B.,  respectfully  shows: 

I.  That  your  petitioner  is  the  executor  of  the  last  will  and  testament  [or, 
administrator,  etc.]  of  M.  N.,  deceased,  and  resides  at  No.  ,  in  the 
city  of  New  York.  That  a  true  copy  of  said  will  is  hereto  annexed  and 
made  part  of  this  petition. 

II.  That  the  above-named  decedent  departed  this  life  on  the  day  of 

,  ,  and  that  letters  testamentary   [or,  of  administration']   were  on 

the  day  of  ,        ,   duly   issued   to   your   petitioner   by   this   court, 

and  that  your  petitioner  has  duly  qualified. 

III.  That  a  true  statement  of  all  the  real  and  personal  property  of  which 
the  decedent  died  seized  and  possessed  in  contained  in  Schedule  "A"  hereto 
annexed  and  made  part  hereof;  that  a  correct  statement  of  all  the  debts  of 
the  decedent,  the  funeral  expenses,  expenses  of  administration  and  of  your 
petitioner's  commissions,  is  set  forth  in  Schedule  "'  B "  hereto  annexed,  and 
made  part  hereof. 

IV.  That  said  decedent  left  no  other  property  whatsoever,  except  such  as  is 
set  forth  in  the  annexed  schedules;  that  he  was  given  no  power  of  appoint- 
ment under  any  prior  will,  and  further  that  he  made  no  transfer  of  property 
by  deed,  grant,  bargain,  sale  or  gift,  in  contemplation  of  death,  or  intended 
to  take  effect  at  or  after  his  death. 

V.  That  the  following  is  a  list  of  the  persons  interested  in  the  estate,  in 
addition  to  the  State  comptroller,  together  with  their  places  of  residence, 
relationship  to  the  decedent,  and  the  value  of  their  respective  legacies  or 
devisees  [stating  them]. 

That  all  of  said  persons  are  of  full  age  and  sound  mind,  except,  etc. 

Wheeefobe,  your  petitioner  prays  that  an  order  be  made  exempting  the 
estate  from  the  tax  imposed  by  the  article  of  the  Tax  Law  relating  to  taxable 
transfers  of  property. 

[Dated.] 

Petitioner. 
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XXI.  Order  on  Foregoing  Petition. 
[Title.] 

On  reading  and  filing  the  petition  of  A.  B.,  executor  [or,  administrator, 
etc.]  of  the  last  will  and  testament  of  M.  N.,  deceased,  and  upon  proof  of 
service  of  due  notice  of  this  application  upon  the  attorney  for  the  State 
comptroller;  and  it  appearing  to  the  court  that  the  transfer  of  the  property  of 
the  above-named  decedent  is  not  subject  to  the  tax  imposed  by  law;  now, 
therefore,  on  motion  of  C.  D.,  attorney  for  the  petitioner,  it  is, 

OnDERED  AND  DECEEED,  that  the  transfer  of  the  property  of  the  said  decedent 
be  and  the  same  hereby  is  exempted  from  the  provisions  of  article  10  of  the 
Consolidated  Tax  Law,  relating  to  taxable  transfers  of  property. 

No.  67. 

[Ante,  §  782.] 

Compelling  Payment  of  Debt,  or  Legacy,  or  Share. 

I.  Petition  for  Payment  of  Debt. 
[As  in  next  form  to  the  asterisk,  continuing:  creditor  of  the  estate  of  M. 
N.,  deceased,  late  of  ,  whose  will  was  —  thence  continuing  as  in  next 

form  from  the  dagger  to  the  §,  substituting  six  months  for  one  year.] 

II.  [In  case  of  administrator  allege  grant  of  letters.] 

III.  [Allege  claim,  for  instance,  as  follows:]    That,  on  the  day  of 
,         ,  your  petitioner,  in  an  action  brought  by  him  in  the  court 

against  said  Y.  Z.,  as  executor  [or,  administrator],  upon  a  debt  then  justly 
due  to  him  from  the  estate  of  said  deceased,  recovered  a  judgment,  duly  given 
by  said  court  against  said  executor  [or,  administrator],  for  the  sum  of 
dollars ;  and  that  no  part  of  the  same  has  been  paid  [except  the  sum  of 
dollars]. 

IV.  [As  in  next  form,  substituting  claim  or  judgment  for  legacy.] 

V.  That  said  executor  advertised  for  the  presentation  of  claims  against  the 
estate  of  the  said  deceased,  and  your  petitioner  duly  presented  his  claim, 
which  was  not  disputed,  and  your  petitioner,  after  the  expiration  of  six  months 
from  the  granting  of  such  letters,  demanded  payment  of  his  said  claim,  from 
the  said  executor,  who  has  hitherto  neglected  and  refused  to  pay  the  same  or 
any  part  thereof,  wherefore  your  petitioner  prays,  etc.  [as  in  the  succeeding 
form.] 

II.  Petition  for  Payment  of  a  Legacy  or  Distributive  Share. 
To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  A.  B.  respectfully  shows: 

I.  That  your  petitioner  resides  at  No.  ,  street,  in  the  [city  of  New 
York]  ;  and  is  a  *  [legatee  named  in  the  will  of  M.  N.,  late  of  the  city  of 
New  York,  deceased,  and  by  said  will  a  legacy  of  dollars  was  bequeathed 
to  your  petitioner]. 

II.  Tliat  said  will  was  t  duly  admitted  to  probate  by  the  surrogate  ['s  court] 
of  the  county  of  ,  by  a  decree  duly  made  by  said  ,  on  the  day 
of  ,  ;  and  letters  testamentary  were  thereupon  and  on  said  day  [or, 
on  the  day  of  ,  ,]  issued  to  Y.  Z.,  the  sole  executor  therein 
named,  and  more  than  one  year  has  elapsed  since  said  letters  were  granted 
[or,  if  one  year  has  not  expired,  state  time  and  add:  That  the  payment  prayed 
for  is  necessary  for  the  support  —  or,  education  —  of  your  petitioner] . 

III.  That  said  Y.  Z.  has  filed  an  inventory  of  the  personal  property  of  said 
deeeased.§ 

IV.  That,  as  your  petitioner  is  informed  and  believes,  the  said  executor 
[or,  administrator]  has  sufficient  assets  in  hand  applicable  to  the  payment  of 
your  petitioner's  legacy  [or,  distributive  share ;  if  not  enough  to  pay  all  insert, 
to  pay  one-  th  thereof],  and  that  the  same  can  be  so  applied  without 
injuriously  affecting  tne  rights  of  others  entitled  to  priority  or  equality  of 
payment  with  your  petitioner. 
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• 

V.  That  j'our  petitioner  has  applied  to  said  Y.  Z.  for  tlie  payment  of  said 
legacy  lor,  distributive  share],  and  that  the  same  has  not  been  paid. 

Wherefobe,  your  petitioner  prays  that  a  decree  be  made  requiring  said 
Y.  Z.  to  [render  an  accoimt  of  his  proceedings  and]  pay  said  legacy  [or, 
share],  .^nd  that  said  Y.  Z.  be  cited  to  show  cause  why  he  should  not  pay  said 
legacy  [or,  share].  ISignature.] 

[Verification.^ 

III.  Answer  of  Executor  to  Petition.! 
[Title.'] 

Y.  Z.,  executor  of  the  above-named  deceased,  for  answer  to  the  petition  of 
A.  B.,  praying  for  the  payment  of  the  legacy  bequeathed  to  him  by  said  will. 


I.  That  he  admits  that  the  said  will  contains  a  bequest  of  dollars,  in 
favor  of  the  said  A.  B.,  but  notwithstanding  that  fact,  this  executor  has  found 
among  the  papers  of  the  said  deceased,  a  paper  purporting  to  be  a  promissory 
note,  and  to  be  signed  by  the  said  petitioner,  for  an  amount  larger  than  the 
amount  bequeathed  to  him,  to  wit,  the  sum  of  dollars,  payable  to  the 
order  of  the  decedent,  and  he  verily  believes  that  said  note  is  a  genuine  se- 
curity, and  should  be  set  off  against  the  claim  of  said  petitioner  for  said 
legacy. 

II.  That  the  petitioner,  though  named  in  the  said  will  as  a  legatee,  duly 
assigned  the  same  to  B.  D.,  of  the  city  of  New  York,  for  a  valuable  consid- 
eration. 

III.  That  by  the  express  terms  of  said  will  said  legacy  was  to  be  paid  after 
the  sale  of  certain  real  property,  therein  directed  to  be  sold,  which  sale  has 
not  yet  taken  place. 

IV.  That  the  petitioner,  A.  B.,  is  not  the  same  person  as  the  A.  B.  mentioned 
in  said  will  as  a  beneficiary  thereunder. 

Wherefore,  said  executor  asks  that  the  said  petition  of  A.  B.  be  dismissed. 

[Signature.] 
[Verification.'] 

IV.  Citation  to  Pay  Creditor,  Legatee,  etc. 

[Command  of  citation:]  to  show  cause  why  a  decree  should  not  be  made 
directing  you,  as  [executor  of  the  will]  of  M.  N.,  deceased,  to  pay  the  claim 
of  A.  B.  against  the  estate  of  the  said  M.  N.,  in  the  sum  of  dollars. 

V.  Decree  for  Payment  of  DeM. 
[Title.] 

A.  B.,  of  the  citj'  of  New  York,  having,  on  the  day  of  ,        ,  pre- 

sented his  petition  to  the  surrogate  of  the  county  of  ,  by  which  it  ap- 

pears that  he  has  a  valid  claim  against  M.  N.,  late  of  the  city  of  New  York, 
deceased,  for  dollars,  with  interest  thereon  from  the  day  of  , 

;  and  the  said  petition  also  setting  forth  the  facts  on  which  the  said  in- 
debtedness arose,  and  also  showing  that  more  than  six  months  have  elapsed 
since  the  granting  of  the  letters  testamentary  of  the  last  will  and  testament 
of  the  said  deceased;  and  praying  a  decree  against  Y.  Z.,  the  executor  of 
the  said  M.  N.,  deceased,  for  payment  of  the  said  claim;  and  the  said  ex- 
ecutor having  been  duly  cited  to  appear  on  the  day  of  ,  last  past, 
and  show  cause  why  such  payment  should  not  be  decreed;  and  the  said  Y.  Z., 
having  appeared,  and  having  assented  to  the  said  claim  of  the  said  A.  B.,  and 
having  produced  and  filed  an  accoimt  as  such  executor;  and  the  said  matter 
having  been  heard  on  several  days,  and  duly  adjourned  until  this  day;  and 
it  appearing,  from  the  said  account  and  from  the  proofs  herein  taken,  that 
there  are  in  the  hands  of  the  said  Y.  Z.,  as  such  executor  aforesaid,  assets  of 
the  estate  of  the  said  M.  N.,  deceased,  to  the  amount  of             dollars,  and 

1  It  is  sufficient  to  state  facts  showing  that  the  petitioner's  claim  is  doubtful,  to  warrant  a 
dismissal  of  the  proceediDg. 
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that  the  dehts  and  outstanding  liabilities  of  the  said  deceased  do  not  exceed 
the  sum  of  dollars: 

It  is  ordeked  and  decreed,  pursuant  to  the  statute  in  such  case  made  and 
provided,  that  the  said  Y.  Z.,  executor  as  aforesaid,  pay  to  the  said  A.  B.  the 
full  amount  of  his  said  claim  and  interest,  amounting  in  the  whole  to  the  sum 
of  dollars  and  cents. 

And  it  is  further  ordered,  that  the  said  Y.  Z.  personally  pay  the  fees  of 
this  proceeding,  and  tlie  costs  of  the  said  A.  B.  therein  to  be  taxed. 

[Decree  for  payment  of  legacy  or  share:  adapt  from  above,  according  to 
petition.} 

VI.  Execution  on  Money  Decree. 

The  People  op  the  State  of  New  York, 

To  the  Sheriff  of  the  county  of  [Westchester],  greeting: 
Whereas,  on  the  day  of  ,         ,  the  surrogate  of  the  county  of 

[Westchester]  duly  made  a  decree,  directing  the  payment  by  Y.  Z.,  executor 
of  the  last  will  [etc.']  of  M.  N.,  deceased,  to  A.  B.,  of  the  sum  of  dollars, 

for  a  debt  due  to  the  said  A.  B.,  and  the  sum  of  dollars,  for  his  costs 

and  expenses  in  the  proceedings  before  said  surrogate,  making  in  the  whole 
the  sum  of  dollars.     And  Whereas,  there  is  now  actually  due  on  said 

decree  the  sum  of  dollars,  with  interest  thereon  from  the  day  of 

You  ABE  therefore  Commanded  and  required  to  make  said  sum  of 
dollars  out  of  any  the  goods,  chattels,  and  personal  property  of  the  said  Y.  Z. 
in  your  county,  and  if  sufficient  thereof  cannot  be  found  in  your  county,  then 
out  of  the  real  property  in  your  county  of  which  the  said  A.  B.  was  seized 
and  belonging  to  him,  on  the  said  day  of  ,         ,  or  at  any  time 

thereafter,  in  whose  hands  soever  the  same  may  be,  and  that  you  return  this 
execution,  with  your  proceedings  thereon,  to  the  surrogate's  court  of  said 
county,  in  sixty  days  after  the  receipt  by  you  of  the  same. 

Witness,  0.  T.  C,  surrogate  of  said  county,  at  White  Plains,  the 
day  of 

[Signature  of  surrogate,  or  of  clerk  to  the  surrogate's  court.'] 

[Seal.] 

VII.  Bond  to  Refund  Legacy  Paid  Pursuant  to  Decree. 

Know  all  men  by  these  presents,  that  we,  M.  N.,  of  the  city  of  New 
York,  and  J.  K.  and  L.  M.,  of  the  same  city,  are  held  and  firmly  bound  unto 
C.  D.,  the  executor  of  the  last  will  and  testament  of  A.  B.,  late  of  the  city  of 
New  York,  deceased,  in  the  sum  of  six  hundred  dollars,  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the  said  C.  D.,  as  such  executor  afore- 
said, or  to  his  certain  attorney,  successors,  or  assigns :  to  which  payment  well 
and  truly  to  be  made  we  bind  ourselves,  our  and  each  of  our  heirs,  executors, 
and  adrninistrators,  jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals.     Dated  the  day  of  ,  one  thousand  nine  hundred 

and 

Whereas,  the  said  A.  B.,  in  and  by  his  said  last  will  and  testament,  did 
give  and  bequeath  to  the  said  M.  N.  the  sum  of  one  thousand  dollars;  And 
Whereas,  the  said  legatee  has  lately  applied  to  the  surrogate  of  the  county  of 
New  York  [previous  to]  the  expiration  of  one  year  from  the  granting  of  the 
letters  testamentary  to  the  said  executor,  to  be  allowed  to  receive  a  portion  of 
the  said  legacy,  to  the  amount  of  three  hundred  dollars  [as  necessary  for  his 
education  —  or,  support]  ;  and  reasonable  notice  of  the  said  application  hav- 
ing been  given  to  the  said  executor,  and  the  said  surrogate  being  about  to  al- 
low the  said  portion  of  the  said  legacy  to  be  advanced  to  the  said  legatee,  pur- 
suant to  the  statute  in  such  case  made  and  provided,  upon  the  execution  and 
delivery  of  this  obligation: 

Now,  the  condition  of  this  obligation  is  such,  that  if  the  said  M.  N.  shall 
return  the  said  portion  of  the  said  legacy,  with  interest,  whenever  required, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  [eic],  [Signatures  and  seals  of  olligors.] 

[Acknowledgment  and  justification  of  sureties.} 
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No.  68. 

[Ante,  §  790.] 

Bond  to  Refund  Legacy  Directed  by  the  Will  to  be  Paid  before  the 
Expiration  of  the  Year. 

[As  in  No.  67,  VII,  to  and  including  date.] 

Whereas,  the  said  A.  B.,  in  and  by  his  said  last  will  and  testament,  did 
give  and  bequeath  to  the  said  M.  N.  the  sum  of  five  hundred  dollars,  and  di- 
rected the  same  to  be  paid  to  him  in  two  months  after  the  decease  of  the  said 
A.  B. :  And  Whereas,  the  said  M.  N.  has  demanded  payment  of  the  said  leg- 
acy from  the  said  executor  before  the  expiration  of  one  year  from  the  time 
of  the  granting  of  the  letters  testamentary  of  the  said  last  will  and  testament 
to  the  said  executor,  and  the  said  executor  is  about  to  pay  the  same,  pursuant 
to  the  statute  in  such  case  made  and  provided,  upon  the  execution  and  delivery 
of  this  obligation: 

Now,  THE  CONDITION  of  this  obligation  is  such,  that  if  any  debts  against  the 
said  deceased  shall  duly  appear,  and  which  there  shall  be  no  other  assets  to 
pay,  and  there  shall  be  no  other  assets  to  pay  other  legacies,  or  not  sufficient, 
and  the  said  M.  N.  shall  refund  the  legacy  so  paid,  or  such  ratable  proportion 
thereof,  with  the  other  legatees,  as  may  be  necessary  for  the  payment  of  the 
said  debts,  and  the  proportional  parts  of  such  other  legacies,  and  the  costs  and 
charges  incurred  by  reason  of  the  said  payment  to  him;  and  if  the  probate  of 
the  said  will  shall  be  revoked,  or  the  will  declared  void,  and  the  said  M.  N. 
shall  refund  the  whole  of  the  said  legacy,  with  interest,  to  the  executor  or 
administrator  entitled  thereto,  then  this  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  virtue. 

Sealed  and  delivered  [e<c.]. 

[Signatures  and  seals  of  o1)ligors.~] 

No.  69. 

[Ante,  §  792.] 
Bond  on  Payment  of  Legacy  to  General  Guardian. 

Know  all   men   by  these   presents,  that  we,   C.    D.,   of  ,   general 

guardian  of  the  person  and  estate  of  A.  B.,  a  minor,  and  J.  K.,  of  ,  and 

L.  M.,  of  ,  are  held  and  firmly  bound  unto  the  said  A.  B.,  the  minor 

aforesaid  [continue  as  in  Form  67,  VII]. 

Whereas,  the  above-named  A.  B.  is  entitled  to  a  legacy  of  dollars, 

given  and  bequeathed  to  him  in  and  by  the  last  will  and  testament  of  G.  H., 
late  of  ,  deceased,  which  last  will  has  been  duly  admitted  to  probate 

and  record  by  the  surrogate  of  ,  and  letters  testamentary  thereon  duly 

granted  and  issued  to  W.  M.  and  H.  B.,  the  executors  in  said  will  named ; 
And  Whereas,  the  said  A.  B.  is  a  minor,  and  the  said  C.  D.  has  been  duly  ap- 
pointed his  general  guardian;  And  Whereas,  the  said  surrogate  having  or- 
dered that  the  said:  executors  pay  to  the  general  guardian  of  the  said  A.  B.  the 
said  legacy  of  dollars; 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  above 
boimden  C.  D.  shall  and  will  faithfully  apply  said  legacy,  and  render  a  true 
and  just  account  of  the  application  thereof,  in  all  respects,  to  any  court  hav- 
ing cognizance  thereof,  when  thereunto  required,  then  this  obligation  to  be 
void,  else  to  remain  in  full  force  and  virtue. 

Sealed  [etc.].  [Signatures  and  seals  of  ohligors.'] 

[Acknowledgment  and  justification  of  sureties.'] 
[Indorsed.] 

I  approve  of  the  within  bond  as  to  its  form,  manner  of  execution,  and  suffi- 
ciency of  the  sureties. 

[Signature  of  surrogate.l 
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No.   70. 

[Ante,  §  850.] 
Application  of  a  Decedent's  Real  Property  to  Pay  Debts.i 

I.   Petition. 
To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  A.  D.  respectfully  shows: 

I.  That  your  petitioner  is  sole  executor  [or,  an  executor]  of  the  last  will  of 
M.  N.,  late  of  ,  deceased  [_or,  an  administrator  of  the  goods,  chattels  — 
etc. —  or,  a  creditor  of  M.  N. —  etc.]. 

II.  [/»  a  case  of  testacy]  That  said  M.  N.  died  on  the  day  of  , 
,  leaving  a  will  which  was  duly  admitted  to  probate  [or,  to  record],  by  an 

order  duly  made  by  the  surrogate ['s  court]   of  this  county,  on  the  day 

of  ,         ,   by  which  will  the  testator   appointed  your  petitioner    [or    if 

the  petition  is  hy  a  creditor,  appointed  C.  D.]  the  [sole]  executor  thereof.  [Or, 
in  a  case  of  intestacy,  II.  That  on  the  day  of  ,         ,  the  said  M.  N. 

died,  and  your  petitioner  —  or,  if  the  petition  is  iy  a  creditor,  that  C.  D. 
was  thereupon  duly  appointed  administrator  of  the  goods,  chattels,  and  credits 
of  said  E.  N.,  by  an  order  duly  made  by  the  surrogate — 's  court  —  of  thio 
county,  on  the  day  of  ,         ]. 

III.  That  thereupon  your  petitioner  [or  if  petition  is  hy  a  creditor,  said 
C.  D.]  duly  qualified;  and  thereupon,  by  an  order  of  said  surrogate['s  court], 
duly  made  on  the  day  of  ,  ,  letters  testamentary  [or,  of  admin- 
istration with  the  will  annexed  —  or,  of  administration]  were  duly  issued  to 
your  petitioner,  who  thereupon  entered  on  the  discharge  of  his  duties  as  such 
[or,  if  the  petition  is  by  a  creditor,  say,  duly  issued  to  said  C.  C],  which  let- 
ters still  remain  in  force. 

IV.  [Where  more  than  three  years  have  elapsed]  That,  before  the  expiration 
of  three  years  from  the  time  of  said  issue  of  letters,  and  until  the  present  time 
[or,  until  the  day  of  ,  ],  an  action  was,  and  has  been,  pending 
between  your  petitioner  [or,  said  C.  D.]  as  such  executor  [or,  administrator] 
and  C.  D.,  claiming  to  be  [or,  and  your  petitioner  as]  a  creditor  of  the  estate 
of  said  decedent   [or,  if  the  creditor  was  defendant,  ir^sert,  in  which  said  — 

creditor sought,  by  his  answer  setting  up  a  counterclaim] ,  to  recover  upon 

the  demand  hereinafter  mentioned;  and  that  before  the  expiration  of  said 
three  years  said  C.  D.  [or,  your  petitioner]  duly  filed  in  the  office  of  the  clerk 
of  the  county  of  ,  a  notice  of  pendency  of  said  action,  with  direction  to 

index  the  same  in  the  names  of  [names],  which  notice  specified  the  names  of 
the  parties  to  said  action,  the  object  of  the  action  [or,  the  nature  of  said 
counterclaim],  and  contained  a  description  of  the  premises  in  said  county, 
which  are  hereinafter  described,  and  that  they  would  be  held  as  security  for 
any  judgment  obtained  by  said  in  said  action. 

V.  That  an  inventory  of  the  personal  property  was  duly  made  and  filed  by 

,  on  or  about  the  day  of  ,         ;  and  that  the  personal  estate 

of  said  decedent  has  been  discovered  to  be  insufficient  for  the  payment  of  the 
debts  [or,  the  funeral  expenses  —  or   both]  of  said  decedent. 

VI.  [Where  there  has  been  advertisement  for  claims]  That,  on  the  day 
of  ,  ,  pursuant  to  an  order  theretofore  duly  made  by  the  said  surro- 
gate, your  petitioner  [or,  said  C.  D.]  commenced  the  publication  of  notices  to 
creditors  of  said  M.  N.,  to  present  their  claims,  and  continued  said  publication, 
agreeably  to  the  statute,  for  the  period  of  six  months. 

VII.  [If  an  executor  or  administrator  petitions]  That  the  amount  of  personal 
property  of  said  decedent,  which  has  come  to  the  hands  of  your  petitioner  as 
such  executor  .[or,  administrator, —  or,  if  there  are  co-representatives  not  join- 
ing in  the  petition,  say,  to  the  hands  of  your  petitioner  and  the  said  ,  or 
to  the  hands  of  either  of  them],  is  dollars;  and  that  the  sources  and  the 
manner  in  which  the  said  sum  has  been  derived  appear  in  the  account  hereto 
annexed  [or,  by  the  final  account  of  said  ,  duly  judicially  settled  by  a 
decree  of  this  court  made  on  the  day  of  ,  ,  of  which  account 
and  decree  a  copy  is  hereto  annexed],  marked  Schedule  A. 

ISee  Co.  Civ.  Proc,  §2758. 
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That  your  petitioner  has  expended  of  the  said  amount,  in  the  due  course  of 
administration  of  said  estate,  the  sum  of  dollars,  and  that  the  particu- 

lars of  such  expenditure  also  appear  in  the  said  account  [or,  copy  account  and 
decree]  hereto  annexed,  marked  Schedule  A,  leaving  in  the  hands  of  your  peti- 
tioner, as  such  executor,  on  this  day  of  ,         ,  the  sum  of 
dollars. 

That  the  sum  of  dollars   is  still  due  and  owing  your  petitioner,   as 

[executor],  from  [etc.,  stating  any  other  available  assets],  and  there  are  no 
other  sums  yet  to  be  realized  from  the  assets  of  said  decedent. 

That  your  petitioner  has  proceeded  with  reasonable  diligence  in  converting 
the  personal  property  of  said  testator  into  money,  and  applying  the  same  to 
the  payment  of  debts. 

VIII.  [If  petitioner  is  a  creditor  allege  claim,  e.  g.,  thus]  That  said  dece- 
dent died  indebted  to  your  petitioner  in  the  sum  of  dollars,  and  interest 
from  the  day  of  ,  ,  upon  a  promissory  note  made  by  said  dece- 
dent payable  to  your  petitioner  or  order,  dated  the  day  of  ,  , 
and  payable  in  days  after  date;  that  the  said  claim  is  justly  due  to  your 
petitioner;  that  no  payments  have  been  made  thereon,  and  that  there  are  no 
oflFsets  against  the  same  to  the  knowledge  of  your  petitioner;  and  that  the 
same  is  not  secured  by  judgment  or  mortgage  upon  or  expressly  charged  on  the 
real  estate  of  the  said  deceased.  [If  a  judgment  is  shown,  state  the  amount, 
exclusive  of  costs;  and  if  a  mortgage  ie  shown,  let  it  appear  that  it  is  not  a 
lien  on  the  decedent's  real  property.'] 

That  your  petitioner  has  presented  his  said  claim  to  the  said  [executor],  and 
that  the  same  has  been  admitted  by  him  to  be  a,  valid  and  subsisting  claim 
against  the  said  decedent.  [And  if  an  accounting  has  heen  had,  add]  That  on 
the  day  of  last  past,  the  said  C.  D.  rendered  to  such  surrogate  an 

account  of  his  proceedings  as  such  execvitor  [or,  administrator],  which  said 
account  has  been  judicially  settled  by  a  decree  made  by  the  said  surrogate's 
court  —  a  copy  of  which  account  and  decree  is  hereto  annexed  and  marked 
Schedule  A],  and  that  it  appears  from  the  said  account,  upon  such  settlement, 
that  there  are  not  sufficient  assets  to  pay  the  debts  of  the  said  decedent. 

IX.  That  the  unpaid  debts  outstanding  against  the  said  decedent,  and  the 
particulars  thereof,  with  the  name  and  address  of  each  creditor  or  person 
claiming  to  be  a  creditor,  as  far  as  the  same  can  be  ascertained  by  your  peti- 
tioner, together  with  the  name  and  address  of  each  person  holding  or  claiming 
to  hold  a  lien  by  judgment,  docketed  against  the  decedent  before  his  death, 
the  date  of  docketing  of  each,  and  the  portion  of  the  real  property  of  decedent 
affected  thereby;  also  the  amount  of  the  unpaid  funeral  expenses  of  said  de- 
cedent, and  the  name  and  address  of  each  person  to  whom  any  sum  is  due  by 
reason  thereof,  appear  in  the  schedule  hereto  annexed,  marked  Schedule  B. 

That  all  the  debts  against  the  said  decedent,  not  secured  by  mortgage,  and 
which  now  remain  to  be  paid,  so  far  as  the  same  can  be  ascertained  by  your 
petitioner,  and  as  having  been  admitted  by  him  [or,  by  said  executor  —  or,  ad- 
ministrator], upon  due  evidence,  amount  to  dollars,  exclusive  of  interest, 
as  fully  appears  by  said  Schedule  B. 

That  the  claims  against  the  said  decedent,  mentioned  in  the  Schedule  hereto 
annexed,  marked  Schedule  C,  having  been  presented  to  your  petitioner,  as  such 
[or,  to  said]  executor  [or,  administrator],  but  have  not  been  admitted  by  him, 
for  the  reason  [as  your  petitioner  is  informed  and  believes]  that  [here  indicate 
it,  e.  g.,  thus]  that  by  the  books  of  account  of  said  decedent,  it  does  not  appear 
that  such  large  sums  are  due  to  the  parties  presenting  the  claims. 

X.  That  the  following  described  real  property  is,  as  your  petitioner  is  in- 
formed and  believes,  all  the  real  property  within  the  State  of  New  York  of 
which  said  decedent  died  seized,  or  which  in  anywise  belonged  to  him  at  the 
time  of  his  death  [description  in  full,  giving  nature  and  amoimt  of  incum- 
iranees  thereon. —  If  there  are  several  distinct  parcels,  say,  Parcel  Number 
One  —  description].  The  value  of  said  premises  constituting  parcel  num- 
bered one  is,  in  the  judgment  of  your  petitioner,  dollars.  It  is  occupied 
by  L.  N.,  of             [or,  hereafter  named],  as  a  pasture  [or,  not  occupied]. 

[Where  there  are  several  parcels,  may  add:]  Said  parcel  numbered  one  is  not 
subject  to  any  charge  or  lien  [or,  is  subject  to  —  stating  the  charge  or  lien, 
e.  g.,  thus  —  a  mortgage  for  dollars,  made  by  said  decedent  to  M.  H., 
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and  due  on  the  day  of  ,        ,  but  the  same  has  not  been  paid] ; 

and  that  said  parcel  [was  not  devised  by  said  will,  but]  descended  to  the  heirs 
of  said  decedent  hereinafter  mentioned;  and  has  not  been  sold  by  them,  or  any 
of  them  lor  otherwise  stating  facts  material  to  the  order  of  sale]. 

[Where  there  is  an  interest  in  an  executory  contraot'\  Pakcel  Numbeb 
[Two].  The  interest  of  the  said  decedent,  in  certain  real  property  held  by  him 
under  a  contract  made  by  him  with  0.  P.,  of  ,  bearing  date  the  day 

of  ,         ,  for  the  purchase  by  said  decedent  from  said  0.  P.,  for  the  sum 

of  dollars,  of  the  said  last-mentioned  real  property,  being  the  following 

described  premises:   [description  in  full]. 

The  sum  of  dollars  was  paid  by  said  decedent  thereon;  and  the  sums 

remaining  unpaid,  which  have  heretofore  become  due,  or  hereafter  are  to  be- 
come due,  on  said  contract,  are  as  follows:  [enumerating  them,  with  date 
when  each  was  or  is  to  he  due]. 

The  value  of  the  interest  of  said  decedent  in  the  last-mentioned  premises 
under  said  contract  is,  in  the  judgment  of  your  petitioner,  the  sum  of 
dollars. 

The  value  of  said  last-mentioned  premises  is,  in  the  judgment  of  your  peti- 
tioner, dollars  [if  there  are  several  distinct  parcels,  state  value  of  each']. 

[State  situation  as  to  improvement  or  otherwise,  and  occupancy  or  other- 
iDise,  as  in  other  cases  aiove.]  ' 

XI.  That  none  of  the  aforesaid  real  property  of  decedent  was  devised  ex- 
pressly charged  with  the  payment  of  debts  or  funeral  expenses,  nor  is  such 
property  exempt  from  levy  and  sale  by  virtue  of  an  execution. 

XII.  That  the  names  and  ages  of  the  husband  [or,  wife]  and  of  the  heirs  and 
devisees  of  the  said  decedent,  and  of  every  other  person  claiming  under  them, 
or  either  of  them,  and  their  residences  are  as  follows,  viz. :  [stating  them  and 
their  relation  to  decedent.  If  any  are  infante,  or  absentees,  state  the  facts, 
name  of  guardian,  etc.,  as  in  No.  16]. 

XIII.  That  no  previous  application  has  been  made  for  a  decree  authorizing 
the  disposition  of  the  real  property  of  said  decedent,  for  the  payment  of  his 
debts  or  funeral  expenses. 

Wherefore,  your  petitioner  prays  that  a  decree  be  made  directing  the  dis- 
position [or,  sale  —  or,  mortgaging  —  or,  leasing]  of  the  said  real  property  of 
said  decedent,  or  so  much  thereof  as  may  be  necessary  for  the  payment  of  his 
debts  [or,  funeral  expenses  —  or  'both] ;  and  that  [names]  may  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made.  [Signature.'\ 

['Verification.'] 

[Annex  schedules    with  signature  of  petitioner  to  each.] 

II.  Creditor's  'Notice  of  Pendency  of  Action.^ 
[Title.] 

Notice  is  hereby  given,  under  and  in  pursuance  of  section  2751  of  the  Code 
of  Civil  Procedure  of  the  State  of  New  York,  of  an  action  brought  by  J.  S., 
plaintiff,  against  A.  P.,  as  executor  of  the  last  will  and  testament  of  lor,  ad- 
ministrator of  the  estate  of]  M.  N.,  deceased,  late  of  the  city  of  ,  county 
of  ,  and  State  of  New  York,  to  recover  judgment  upon  the  following 
demand:    [describe  claim  briefly]. 

The  following  real  property,  owned  by  the  decedent  in  his  lifetime  and  at 
the  time  of  his  death,  situate  in  the  of  ,  bounded  and  described  as 

follows:  [describe  it  by  metes  and  bounds],  is  affected  by  said  action,  and  such 
real  property  will  be  held  as  security  for  any  judgment  obtained  in  the  action. 

[Date.]  [Signature], 

PlaintiflF's  Attorney. 

III.   Order  for  Executor  or  Administrator  to  Account. 
[Title.] 

E.  G.,  claiming  to  be  a  creditor  of  A.  B.,  late  of  the  city  of  New  York,  in 
the  county  of  New  York,  deceased,  having  presented  his  petition  to  the  surro- 

ISeeOo.  CiT.  Proc.,'§2751. 

72- 
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gate's  court,  duly  verified,  praying  for  disposition  of  the  real  estate  of  said 
decedent  for  payment  of  his  debts,  and  the  said  petition  not  enumerating  the 
said  debts  particularly  or  stating  the  same  in  detail. 

Now,  on  motion  of  L.  R.,  counsel  for  said  petitioner,  it  is  hereby 

Ordered,  that  P.  M.,  the  executor  of  the  will  [or,  administrator  of  the 
estate]  of  said  decedent,  show  cause  before  said  surrogate's  court,  at  the  surro- 
gate's office,  in  the  county  of  New  York,  on  the  day  of  ,  ,  at 
10:30  o'clock  in  the  forenoon  of  that  day,  why  he  should  not  be  required  to 
render  an  account  of  his  receipts  and  disbursements  as  such  executor  [or,  ad- 
ministrator], and  to  file  a  statement  of  any  and  all  of  the  claims,  debts,  or 
demands  against  said  decedent  presented  to  and  known  by  him,  and  to  render 
an  account  of  all  personal  property  of  said  decedent. 

Let  a  copy  of  this  order  to  show  cause  be  served  upon  said  P.  M.,  executor, 
personally,  on  or  before  the  day  of 

[Signature'], 
Surrogate. 
IV.  Order  for  Citation. 
[Title.] 

On  reading  and  filing  the  petition  of  A.  B.  [the  executor],  aforesaid,  verified 
the  day  of  ,         ,  and  presented  this  day  of  ,         ,  and 

praying  for  authority  to  mortgage,  lease,  or  sell  the  real  property  of  said  de- 
cedent for  the  payment  of  his  debts  [or,  funeral  expenses  —  or  ioth],  it  ap- 
pearing to  the  surrogate  that  said  petition  has  been  presented  within  three 
years  from  the  time  the  letters  testamentary  [or,  of  administration]  on  the 
estate  of  said  decedent  were  granted;  and  the  surrogate  being  satisfied  by  the 
said  petition   [and  by  the  affidavit  of  C.  D.,  verified  the  day  of  , 

,  and  filed  herewith,  and  by  the  testimony  of  E.  F.,  a  witness  produced 
before  and  examined  by  said  surrogate],  and  by  due  inquiry  by  him  made,  that 
all  the  facts  specified  in  section  2752  of  the  Code  of  Civil  Procedure  have  been 
ascertained,  as  far  as  they  can  be  upon  diligent  inquiry,  and  are  stated  in 
said  petition: 

[Or,  where  petitioner  was  ignorant  of  an  essential  fact,  add,  except  as  here- 
inafter stated;  and  it  being  alleged  in  said  petition  that,  upon  diligent  inquiry, 
the  said  petitioner  is  unable  to  ascertain  —  indicating  the  fact,  e.  g. —  the 
names  of  all  the  heirs  of  said  M.  N.,  and  of  every  person  claiming  under  them 
or  either  of  them, —  and  the  surrogate  having  inquired  into  the  matter  and 
being  satisfied,  by  the  allegations  of  the  petition  and  the  testimony  of  W.  W., 
and  the  affidavit  of  A.  F.,  verified  the  day  of  ,         ,  and  filed  here- 

with, that  such  names  cannot  be  ascertained  with  reasonable  diligence:] 

And  it  appearing  to  the  surrogate,  in  the  manner  aforesaid,  that  the  debts 
[or,  funeral  expenses  —  or  ioth'i  of  said  decedent  cannot  be  paid  without  re- 
sorting to  the  real  property  [or,  interest  in  real  property  —  or  bothl  of  said 
decedent : 

Now,  on  motion  of  A.  T.,  attorney  for  said  petitioner, 

It  is  ordered,  that  a  citation  issue  out  of  this  court  upon  said  petition,  re- 
quiring [names]  to  appear  before  said  surrogate,  on  the  day  of  , 
,  at  o'clock  in  the  noon,  and  then  and  there  to  show  cause 
why  authority  should  not  be  given  to  the  said  executor  [or,  administrator]  to 
mortgage,  lease,  or  sell  so  much  of  the  real  property  of  the  said  decedent,  as 
shall  be  necessary  to  pay  his  debts  [or,  funeral  expenses  —  or  both].  [Where 
there  are  parties  in  interest  not  named  in  the  petition']  And  it  further  appear- 
ing to  said  surrogate,  in  the  manner  aforesaid,  that  U.  V.,  of  the  city,  county, 
and  State  of  ,  and  W.  X.,  of  the  city,  county,  and  State  of  ,  not 
named  in  the  petition  [or,  certain  persons],  whose  names  and  addresses  cannot 
with  reasonable  diligence  be  ascertained,  claim  an  interest  in  the  property 
mentioned  in  the  petition  as  [or,  under  the]  heirs  [or,  devisees]  of  said  de- 
cedent; let  said  citation  be  directed  also  to  said  U.  V.  and  W.  X.  [or,  to  the 
,  —  inserting  a  general  designation  of  the  class] . 

[If  advertisement  of  claims  is  not  alleged]  And  it  not  appearing  that  due 
advertisement  for  claims  against  said  estate  has  been  had,  and  the  time  for 
presentation  thereof  elapsed,  let  said  citation  be  directed  also  generally  to 
all  other  creditors  of  said  decedent  M.  N.,  as  well  as  to  those  named  in  said 
petition. 
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And  it  is  fubther  ordeeed,  that  service  of  citation  in  the  above  entitled 
matter  upon  creditors  generally  whose  names  and  places  of  residence  are  un- 
known and  caimot  after  diligent  inquiry  be  ascertained  by  the  petitioner 
herein,  be  made  by  publication  thereof  in  two  newspapers,  to  wit :  in  the 
and  in  the  N.  Y.  Law  Journal  once  a  week  for  six  successive  weeks;  and 
the  surrogate  being  satisfied  by  said  petition  that  the  petitioner  cannot,  with 
reasonable  diligence,  ascertain  the  place  or  places  where  the  said  creditors 
generally  would  probably  receive  matter  transmitted  through  the  post-office, 
the  depositing  of  any  papers  therein  is  hereby  dispensed  with. 


V.  The  Citation. 

[The  command  of  citation  is:]  To  show  cause  why  a  decree  should  not  be 
made  directing  the  disposition  [or  according  to  the  prayer  of  the  petition,  the 
sale  —  or,  the  mortgaging  —  or,  the  leasing]  of  the  real  property  of  the  said 
decedent  M.  N.,  or  so  much  thereof  as  may  be  necessary  for  the  payment  of 
his  debts  [or,  funeral  expenses  —  or  both]. 


VI.  Bond  of  Executor  or  Administrator. 

[As  in  No.  45,  to  and  including  date.] 

Whereas,  the  above  bounden  A.  B.  [executor,  etc.,  describing  estate],  lately 
applied  [or  if  creditor  applied,  state  the  fact]  to  the  surrogate  ['s  court]  of 
the  county  of  ,  for  authority  to  dispose,  by  mortgage,  lease,  or  sale,  of  as 

much  of  the  real  property  of  the  said  M.  N.,  deceased,  as  shall  be  necessary  to 
pay  his  debts  [or,  funeral  expenses  —  or  both] ;  And  Whereas,  such  proceed- 
ings in  due  form  of  law  have  been  thereupon  had,  that  the  said  surrogate  has 
decreed  a  [sale]  of  so  much  of  the  real  property  whereof  the  said  decedent  died 
seized  as  shall  be  sufficient  to  pay  the  debts  [and  funeral  expenses]  of  the  said 
decedent,  which  the  surrogate  has  adjudged  valid  and  subsisting  pursuant  to 
the  statute. 

Now,  THE  CONDITION  of  this  obligation  is  such,  that  if  the  said  A.  B.  shall 
faithfully  perform  the  duties  imposed  upon  him  by  said  decree,  and  shall 
account  for  all  money  received  by  him,  whenever  he  is  required  so  to  do  by 
a  court  of  competent  jurisdiction,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect. 

[Sealed  and  delivered  in  presence  of]  [Signature  and  seals.] 

[Affidavit  of  sufficiency,  as  in  No.  45.] 


VII.  Order  Appointing  Special  Guardian  of  Infants. 
[See  ante,  No.   11,  IV.] 

VIII.   Order  for  Trial  by  Jury  in  a  Proceeding  to  Sell  Real  Estate  to  Pay 

Debts. 

[Title.] 

A.  B.,  having  presented  to  the  surrogate,  upon  the  return  of  a  citation  to 
the  creditors,  heirs-at-law,  and  administrator  of  the  estate  of  the  above- 
named  deceased,  a  claim  against  the  said  deceased,  arising  upon  a  promissory 
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note  claimed  to  have  been  made  by  the  said  decedent  in  his  lifetime,  of  which 
the  following  is  a  copy: 

[Here  insert  copy  of  note,  or  account.} 

And  C.  C,  the  said  administrator,  having  disputed  said  claim  and  alleging 
that  said  decedent  did  not  make  said  note,  and  that  he  did  not  deliver  to  the 
payee;  and  the  surrogate  having  decided  that  the  issue  should  be  tried  at  a 
trial  term  of  the  supreme  court  to  be  held  within  this  county  [or,  in  the 
county  court  of  the  county] ; 

It  is  oedered,  that  such  controverted  questions  of  fact,  to  wit:  whether 
the  said  decedent  made  said  promissory  note  in  his  lifetime,  and  whether  he 
delivered  said  promissory  note  in  his  lifetime,  to  the  payee,  for  value,  be 
tried  by  a  jury  at  a  trial  term,  to  be  held  as  aforesaid. 

[Signature  of]. 

Surrogate. 

IX.  Decree  for  Disposal  of  Real  Property.! 
ITitle.l 

A.  B.,  of  ,  the  executor  of  the  will  [or,  administrator  —  or,  a  cred- 

itor —  of  the  estate]  of  M.  N.,  deceased,  late  of  ,  having  heretofore,  and 

within  three  years  after  the  issue  of  letters  on  said  estate,  duly  presented  to 
the  surrogatei's  court]  of  the  county  of  ,  his  petition,  dated  the  day 

of  ,         ,  praying  for  a  decree  for  the  sale,  [mortgaging,  or  leasing]   of 

the  decedent's  real  property  to  pay  his  debts  [or,  funeral  expenses] ;  and  the 
said  surrogate  having  been  duly  satisfied,  upon  proper  inquiry  and  evidence, 
that  a  proper  case  was  made  and  duly  presented,  and  having  thereupon  caused 
a  citation  to  be  issued  out  of  this  court,  requiring  [names}  to  appear  before 
him,  the  said  surrogate,  upon  such  application;  and  the  said  citation  having 
been  returned  on  that  day,  and  filed,  together  with  proof  of  due  service  thereof 
on  each  of  the  persons  therein  named;  and  the  said  surrogate  having,  by  an 
order  duly  made  and  entered  herein,  on  the  day  of  ,         ,  appointed 

S.  G.  special  guardian  for  the  minors  I.  F.  and  J.  F.,  for  the  protection  of 
their  interests  herein ;  and  the  said  A.  B.  having  appeared  by  A.  T.,  his  attorney 
and  counsel,  and  C.  D.,  one  of  the  heirs  of  the  said  decedent,  having  also 
appeared  by  B.  T.,  his  attorney  and  counsel,  and  the  said  guardian  having 
appeared  in  person,  and  the  proper  proceedings,  in  due  form  of  law,  having 
been  thereupon  had  [and  duly  adjourned  to  this  day] : 

[Where  heirs  or  devisees  —  or  their  assigns  not  cited  —  liave  intervened} 
And  said  Y.  Z.,  [or,  one  Y.  Z.  of  ,  claiming  as  ],  having  filed  an 

answer,  verified  the  day  of  ,  ,  contesting  the  necessity  of  ap- 

plying said  property  to  the  payment  of  debts  or  funeral  expenses,  and  the 
validity  of  the  alleged  debts,  and  the  reasonableness  of  the  said  alleged  ex- 
penses; and  setting  up  a  counterclaim  against  the  demand  of  the  petitioner: 
[Where  creditors  not  cited  have  intervened}  And  C.  D.,  of  the  citj-,  county 
and  State  of  ,  a  creditor  of  the  said  decedent,  having  also  appeared  and 

become  a  party  hereto  by  presenting  and  proving  his  debt: 

[Or,  And  the  matter  being  regularly  called  in  open  court  by  said  surrogate, 
and  no  one  appearing  in  opposition  thereto,  and  the  surrogate  having,  upon 
the  return  of  the  citation  as  aforesaid,  proceeded  to  hear  the  allegations  and 
proofs  of  the  parties  —  or,  and  it  having  been  thereupon  referred  by  said  sur- 
rogate to  R.  F.,  Esq.,  as  referee  herein,  to  take  proof  of  the  facts  and  circimi- 
stances,  and  claims  against  the  estate  of  said  M.  N.,  and  report  the  evidence 

thereon  —  and  to  examine  the  account  of  the  said  A.  B.,  and  report  thereon 

the  said  referee  having  duly  made  his  report  as  ordered,  and  the  same  having 
been  duly  confirmed  in  all  respects:] 

'This  decree  should  be  recorded. 
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And  after  due  examination  so  as  aforesaid  had,  it  having  been  established 
to  the  satisfaction  of  said  surrogate: 

1.  That  the  said  petitioner  has  fully  complied  with  the  requisite  provisions 
of  the  statutes  concerning  the  disposition  of  a  decedent's  real  property  for 
the  payment  of  debts  or  funeral  expenses;  and  that  the  proceedings  herein 
have  been  in  conformity  to  title  5  of  chapter  18  of  the  Code  of  Civil  Pro- 
cedure. 

2.  That  the  following  claims,  for  the  purpose  of  paying  which  this  decree 
is  made,  are  valid  and  subsisting  debts  against  said  decedent's  real  property, 
and  [that  the  charge  for  funeral  expenses  below  mentioned  is  just  and  reason- 
able, and  that  all  said  claims  are]  justly  due  and  owing, —  to  wit: 

[Enumerate  them,  with  statement  of  nature,  amoimt,  and  when  due,  m 
form  of  a  schedule.'] 

3.  That  the  claims  above  allowed  amount  in  the  aggregate  [exclusive  of  in- 
terest] to  dollars;  and  that  none  of  them  are  secured  by  any  judgment 
or  mortgage  [which  is  a  lien  upon  the  decedent's  real  property],  nor  expressly 
charged  by  said  decedent's  will  upon  his  real  property,  or  upon  any  interest  in 
real  property  [except  the  debt  of  said  Q.  R.,  which  was  expressly  charged  upon 
the  real  property  of  said  decedent;  but  the  remedies  of  said  Q.  E,.,  by  virtue 
of  which  charge,  have  been  exhausted  —  indicating  how:'^ 

4.  That  the  following  liens  by  judgment  have  been  established,  as  valid 
and  subsisting  debts  against  the  estate  [set  forth  in  schedule  form  a  list  of 
persons  holding  such  judgments,  the  date  of  docket  of  each,  and  a  specifica- 
tion of  the  property  affected  iy  each  judgment]. 

5.  That  the  property  hereinafter  described  was  not  effectually  devised  or 
expressly  charged  with  the  payment  of  debts  or  funeral  expenses,  and  is  not 
subject  to  a  valid  power  of  sale  for  the  payment  thereof  [or,  that,  although 
the  property  hereinafter  described  is  expressly  charged  with  the  payment  of 
the  debt  of  said  Q.  K.,  it  is  not  practicable  to  enforce  the  charge,  for  the  rea- 
son that  —  etc. —  and  the  said  Q.   R.  has  effectually  relinquished  the  same] : 

6.  That  all  the  personal  property  of  said  decedent  which  could  have  been 
applied  to  the  payment  of  his  debts,  judgment  liens,  and  funeral  expenses  has 
been  so  applied  [or,  that  the  executor  of  the  will  —  or,  administrator  of  the 
estate  —  of  said  M.  N.  has  proceeded,  with  reasonable  diligence,  in  convert- 
ing the  personal  property  into  money,  and  applying  it  to  the  payment  of  the 
debts,  liens,  and  funeral  expenses  of  said  decedent],  and  that  it  is  insufficient 
for  the  payment  of  the  same,  as  established  by  this  decree: 

t  Now,  on  motion  of  A.  T.,  attorney  for  said  A.  B., 
It  is  obdeeed,  adjudged,  and  decreed: 

1.  That  the  claims  of  [insert  names  of  all  creditors  whose  claims  are  al- 
lowed] hereinbefore  named,  in  the  amounts  hereinbefore  respectively  stated, 
are  valid  and  subsisting  debts  against  said  decedent's  estate;  that  the  claim 
of  said  S.  T.  is  a  reasonable  charge  for  the  funeral  expenses  of  said  decedent; 
and  that  the  claim  of  W.  S.  hereinbefore  named  is  rejected.^ 

2.  That,  for  the  purpose  of  paying  the  debts  hereinbefore  established,  a  sale 
of  the  following  described  real  property,  of  which  said  decedent  died  seized, 
or  so  much  thereof  as  may  be  necessary  to  pay  such  debts,  be  made  by  A.  B., 
the  said  executor  [or,  administrator],  upon  his  executing  and  filing  with  the 
surrogate  of  this  county,  the  bond  prescribed  by  law,  in  the  penalty  of 
dollars,  and  with  sureties. 

The  premises  so  to  be  sold  are  bounded  and  described  as  follows:  [descrip- 
tion •  if  there  are  several  distinct  parcels,  it  is  convenient  to  enwmerate  them; 
see  petition]. 

[Where  part  cannot  he  sold  without  prejudice]  And  it  appearing  to  the 
said  surrogate  that  a  sufficient  part  of  said  real  property  [or,  interest  in  real 
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property  —  or  both]  to  pay  the  debts  [or,  funeral  expenses  —  or  both]  of  said 
decedent,  to  which  it  is  justly  applicable,  cannot  be  sold  separately,  without 
manifest  prejudice  to  the  persons  interested  in  said  real  property  [if  because 
title   is   in   controversy,   add,   by   reason   of   a   controversy   between  and 

—  and  others  —  as  to  the  decedent's  title  thereto  or  interest  therein], 
IT  IS  ruBTHEE  ORDERED,  ADJUDGED,  AND  DECREED,  that  [here  direct  sale  of  sev- 
eral parcels  together,  or  postponement  of  sale  as  to  part]. 

[Where  the  order  of  selling  several  distinct  parcels  is  to  be  fixed]  And  it 
appearing  to  the  said  surrogate  that  it  is  just  that  the  sale  of  the  several  dis- 
tinct parcels  be  made  as  hereinafter  directed  [or,  state  devise  or  alienation, 
e.  g.,  thus:  that  the  house  and  lots  in  the  village  of  M.,  numbered  parcel 
above,  were  devised  by  the  said  M.  N.  to  Y.  Z.,  and  have  not  been  sold  by  him; 
and  that  the  three  lots  in  the  town  of  0.,  numbered  parcels  two  to  four  above, 
descended  to  the  heirs  of  said  decedent;  and  that  the  lot,  parcel  two,  has  not 
been  sold  by  the  said  heirs,  and  the  lots,  parcels  three  and  four,  have  been  sold 
by  them],  it  is  hereby  furthee  ordered,  adjudged,  and  decreed,  that  the 
sale  of  said  premises  [so  far  as  necessary  to  raise  the  said  sum  of  dol- 

lars] be  made  in  the  following  order:    [indicating  separate  parcels]. 

[Where  interest  under  a  contract  is  sold  subject  to  payments]  And  it  is 
further  ordered,  adjudged,  and  decreed,  that  the  sale  of  the  interest  of  said 
decedent  in  the  premises  [or,  the  parcel  numbered  herein]  shall  be  made 

subject  [to  all  payments  heretofore  due  upon  said  contract  and  now  unpaid, 
as  well  as]  to  all  payments  hereafter  to  become  due  upon  said  contract;  and 
that  the  purchaser  and  purchasers  of  said  interest  must,  before  the  sale  is 
confirmed,  execute  to  the  said  executor  [or,  administrator]  his  or  their  bond 
agreeably  to  the  statute,  and  with  sufficient  sureties,  in  the  penalty  of 

[at  least  double  all  paymencs  above  required  to  be  made]  dollars. 

[Wliere  guardian  desires  to  buy]  And  G.  G.,  the  general  guardian  of  the  in- 
fant I.  F.,  is  hereby  authorized,  as  such,  to  purchase  all  or  any  part  of  said 
premises  at  the  sale  hereby  decreed,  but  in  his  name  of  office  and  for  the  bene- 
fit of  his  ward. 

[Where  sale  is  subject  to  judgment  liens]  And  it  appearing  to  be  for  the 
best  interest  of  all  parties  interested,  it  is  ordered,  that  said  sale  be  made 
subject  to  the  lien  of  the  judgments  hereinabove  specified,  and  hereby  estab- 
lished [or  specify  any  one  or  more  judgments,  subject  to  which  the  sale  may- 
be made]. 

X.  Representative's  Deed. 

This  indenture  [etc.]  witnesseth: 

Whereas,  on  the  day  of  ,  ,  a  decree  be  made  and  entered  by 

the  surrogate's  court  of  the  county  of  ,  in  the  words  and  figures  follow- 

ing, to  wit:  [Recite  or  briefly  refer  to  the  order  for  sale.]  And  Whereas,  the 
whole  of  the  premises  described  in  the  said  decree  having  accordingly  been 
sold  at  public  vendue,  by  the  said  party  of  the  first  part,  on  the  day  of 

,         ,  at  ,  in  the  county  of  ,  that  being  the  county  where 

the  said  premises  are  situated,  due  notice  of  the  time  and  place  of  holding  such 
sale  having  been  given  according  to  law:  And  Whereas,  the  said  party  of  the 
first  part  did  make  return  of  his  proceedings  upon  such  order  of  sale  to  the 
said'  surrogate  in  pursuance  of  the  said  order,  and  of  the  statute  in  such  case 
made  and  provided:  And  Whereas,  afterward,  the  said  surrogate,  after  ex- 
amining the  said  proceedings,  did  make  an  order  in  the  words  and  figures 
following,  to  wit:   [Recite  or  briefly  refer  to  the  order  of  confirmation.] 
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And  Whereas,  the  said  party  of  the  first  part  did,  at  the  said  sale,  sell  to 
the  said  party  of  the  second  part,  he  being  the  highest  bidder  for  the  same. 

Now,  THIS  INDENTURE  further  witnesseth:  That  the  said  party  of  the  first 
part,  in  pursuance  of  the  said  sale,  and  of  the  said  orders  of  the  said  surro- 
gate, and  in  pursuance  of  the  statutes  of  this  State  in  such  case  made  and 
provided,  and  also  for  and  in  consideration  of  the  sum  of  dollars,  lawful 

money  of  the  United  States  of  America,  to  him  in  hand  paid  by  the  said  party 
of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged,  hath  bargained, 
sold,  and  conveyed,  and  by  these  presents  doth  bargain,  sell,  and  convey,  unto 
the  said  party  of  the  second  part,  his  heirs  and  assigns  forever  [description  of 
property'],  together  with  the  privileges  and  appurtenances  thereunto  belonging, 
or  in  any  way  appertaining,  and  all  the  estate,  right,  and  interest  which  the 
said  B.  M.,  deceased,  at  the  time  of  his  death,  had  of,  in,  and  to  the  same,  free 
and  discharged  from  all  claims  for  dower  of  R.  M.,  widow  of  the  said  B.  M., 
deceased;  subject,  however,  to  all  charges  by  judgment,  mortgage,  or  other- 
wise, upon  the  lands  so  sold,  existing  at  the  time  of  the  death  of  the  said 
B.  M. ;  to  have  and  to  hold  the  above-described  and  conveyed  premises,  with 
the  appurtenances  and  all  the  estate,  right  and  interest  which  the  said  B.  M. 
at  the  time  of  his  death,  had  therein,  unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns  forever,  as  fully  and  amply  as  the  said  party  of  the  first 
part  might,  could,  or  ought  to  sell  and  convey  the  same,  by  virtue  of  the  orders 
above  recited,  and  of  the  statutes  of  this  State  made  and  provided,  or  other- 
wise.   In  Witness  Whereof  [etc.}. 

No.  71. 

[Ante,    §   9^0.] 

Proceedings  for  Voluntary  or  Compulsory  Accounting. 

I.  Petition  for  Voluntary  Accounting. 
To  the  Surrogate's  [Court]   of  the  county  of   [New  York] : 
The  petition  of  C.  D.,  of  ,  respectfully  shows: 

I.  That  letters  testamentary,  [etc., —  or,  of  administration  —  etc.]  of  A.  B., 
late  of  ,  deceased,   were  granted  to  your  petitioner   on  the  day   of 

,  .  That  the  persons  interested  in  the  estate  of  said  deceased,  as 
creditors,  legatees,  next  of  kin,  or  otherwise,  and  their  places  of  residence,  to 
the  best  of  the  knowledge,  information,  and  belief  of  your  petitioner,  are  as 
follows,  to  wit:  '[give  names  and  residences  of  persons  interested  in  the  es- 
tate.] 

II.  Tiiat  the  names  and  residences  of  the  sureties  in  the  official  bond  of 
your  petitioner  are  as  follows:   [stating  them.] 

III.  All  the  above  are  of  full  age  and  of  sound  mind,  except  [state  facts  in 
regard  to  (my  who  are  infants,  lunatics,  etc.,  as  in  petition  for  probate.  No. 

16]. 

IV.  That  more  than  twelve  months  have  elapsed  since  said  appointment 
[or,  in  case  of  administrator,  say,  that  a  notice  requiring  all  creditors,  or 
persons,  claiming  to  be  creditors,  to  present  their  claims  to  the  petitioner,  has 
been  duly  published  according  to  law,  and  the  period  of  such  publication  has 
expired],  and  your  petitioner  is  desirous  of  rendering  an  account  of  all  his 
proceedings  to  the  surrogate  of  the  county  of  New  York,  by  whom  your  peti- 
tioner wa's  appointed,  and  for  that  purpose  prays  that  a  citation  issue  to  all 
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persons  interested  in  the  estate  of  said  deceased,  to  attend  a  final  judicial 
settlement  of  the  account  of  the  proceedings  of  your  petitioner. 

IDatc]  [Signature.] 

IVerification.} 

II.  Citation. 
[/See  No.  5,  ante.'i 

III.  Waiver  of  Service  of  Citation. 

To  the  Surrogate's  Court  of  the  county  of  New  York: 

C.  D.,  as  executor  under  the  last  will  and  testament  of  A.  B.,  deceased,  hav- 
ing filed  an  account  of  his  proceedings  as  such,  we,  the  undersigned,  being  per- 
sons interested  as  [legatees]  in  the  estate  of  said  A.  B.,  deceased;  do  hereby 
severally  waive  the  issue  and  service  of  a  citation  in  the  above-entitled  matter, 
and  consent  that  a  decree  be  made,  settling  the  account  of  said  C.  D.  as  filed- 

[Date.]  [Sigrmtures.] 

[Acknowledgment  as  of  a  deed.~\ 

IV.  Petition  for  Compulsory  Accounting. 
[Adapt  from  No.  67.] 

V.     Answer  to  Petition  for  Compulsory  Accounting. 
[Title.] 

The  answer  of  C.  D.,  executor  [or,  administrator]  of  the  will  of  A.  B.,  de- 
ceased, to  the  petition  of  N.  M.  K.,  shows: 

I.  That  on  or  about  the  day  of  ,  ,  proceeding  was  insti- 
tuted in  this  court  by  this  respondent  for  a  final  judicial  settlement  of  his  ac- 
counts as  executor  of  A.  B.,  deceased,  to  which  the  petitioner  was  made  a 
party,  and  that  such  proceedings  were  therein  had,  that  on  the  day 
of  ,  ,  a,  decree  was  duly  entered,  finally  and  judicially  settling  his 
said  accounts,  and  discharging  him  from  all  liability  by  reason  of  his  acts  as- 
such  executor. 

II.  That  this  proceeding  was  commenced  after  the  expiration  of  seven  years 
from  the  grant  of  letters  to  this  respondent  [or,  that  the  claim  of  the  peti- 
tioner did  not  accrue  within  seven  years  before  the  commencement  of  this  pro- 
ceeding, etc.] 

[Verification.] 

VI.  Order  that  Executor  File  His  Account. 
[Title.] 

The  petition  of  N.  M.  K.,  of  the  city  and  county  of  Los  Angeles  and  State  of 
California,  as  a  legatee  under  the  last  will  and  testament  of  N.  M.  K.,  late  of 
the  city,  county,  and  State  of  New  York,  deceased,  duly  verified,  having  been 
heretofore  duly  filed  on  the  day  of  ,         ,  in  the  above-entitled  pro- 

ceeding, praying  for  a  judicial  settlement  of  the  account  of  C.  R.  K.,  as  ex- 
ecutrix of  the  last  will  and  testament  of  the  said  N.  M.  K.,  deceased,  stating 
that  she  resides  at  Pau,  France,  and  a  citation  having  been  thereupon  issued 
directed  to  said  executrix  and  served  by  publication  and  requiring  her  to  show 
cause  on  the  day  of  ,         ,  at  half-past  ten  o'clock  in  the  forenoon 

of  that  day,  before  the  said  surrogate,  at  the  said  surrogate's  court,  held  at  the 
county  courthouse  in  the  said  city  of  New  York,  why  she  should  not  render 
and  settle  her  said  account,  and  the  said  N.  M.  K  having  appeared  at  the  said 
time  and  place  by  W.  M.  S.,  Esq.,  his  attorney,  no  one  appearing  for  the  said 
executrix  [or,  if  the  executrix  presents  a  cross-petition  for  a  voluntary  ac- 
counting under  §  2728  of  the  Code,  say:]  and  the  said  executrix  having  also- 
appeared  at  said  time  and  place  by  P.  &  B.,  Esqrs.,  her  attorneys,  and  having^ 
presented  and  offered  to  file  a  written  petition,  duly  verified,  praying  that  her 
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account  may  be  judicially  settled,  and  that  the  proper  persons  as  prescribed  by 
statute  may  be  cited  to  attend  such  settlement: 

Now,  on  motion  of  P.  &  B.,  attorneys  for  said  executrix,  after  hearing 
W.  M.  8.,  Esq.,  attorney  for  said  petitioner,  in  opposition  thereto,  it  is  hereby 

Okdeked,  that  the  said  C.  R.  K.  render  and  file  an  account  of  her  proceed- 
ings as  executrix  of  the  last  will  and  testament  of  N.  M.  K.,  deceased,  on 
or  before  the  day  of  ,         ,  at  half-past  ten  o'clock  in  the  forenoon, 

at  the  said  surrogate's  court  in  the  courthouse  in  the  said  city  of  New  Yoflc, 
for  the  purpose  of  accounting  her  as  said  executrix. 

VII.  Order    to    Show    Cause    why   cm    Intermediate   Account    should   not    5e 

Rendered. 
ITitle.l 

It  appearing  to  me  that  the  last  will  and  testament  of  said  decedent  was 
duly  admitted  to  probate  by  the  surrogate's  court  of  the  county  of  New  York, 
on  the  day  of  ,         ,  and  that  letters  testamentary  thereon  were, 

on   the  day   of  ,         ,    duljr    issued   to    E.    G.,    of    said   county    of 

New  York  ior,  that  letters  of  administration  on  the  goods,  chattels,  and  credits 
of  the  said  decedent  intestate  were  duly  issued  by  the  surrogate's  court,  etc.], 
executor  named  in  said  will,  and  that  no  account  of  the  proceedings  of  said 
executor  has  ever  been  filed  by  the  said  executor,  and  that  eighteen  months 
have  elapsed  since  the  said  letters  were  issued,  and  that  no  special  proceed- 
ing upon  a  petition  for  a.  judicial  settlement  of  the  accounts  of  said  executor 
or  otherwise  is  pending: 

I  DO  HEEEBY  OEDER  AND  DIBECT  that  the  Said  executor  show  cause  before  me, 
at  the  said  surrogate's  court,  held  at  the  county  courthouse,  in  the  city  of 
New  York,   on   the  day  of  ,         ,   at  half-past  ten  o'clock  in  thn 

forenoon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  he 
should  not  render  an  intermediate  account  of  his  proceedings  as  executor  as 
aforesaid,  and  that  a  citation  be  issued  to  him  for  that  purpose. 

VIII.  Order   Discharging   Order   to   Show   Cause   why  Intermediate   Account 

should  not  lie  Filed. 
ITitle.'] 

A  citation  in  pursuance  of  an  order  duly  made  by  me  as  surrogate  of  the 
city  and  county  of  New  York  having  been  duly  issued,  requiring  E.  G.,  as 
executor  of  the  last  will  and  testament  of  L.  R.,  deceased,  to  show  cause 
before  me  as  such  surrogate  why  he  should  not  render  an  intermediate  account 
of  his  proceedings  as  such  executor,*  and  good  cause  having  been  then  shown, 
why  such  account  should  not  be  rendered  [or,  if  account  has  been  filed,  recite 
that  fact,  as  thus:']  and  such  account  having  been  filed,  and  it  appearing  to  me 
sufficient. 

It  is  ORDERED,  that  the  said  order  and  citation  to  show  cause  be  and  the 
same  are  hereby  discharged. 

[Signature,'] 

Surrogate. 

IX.  Order  for  Intermediate  Account. 
[Title.'] 

[As  im  the  preceding  form  to  the  *,  continuing]  and  said  citation  hav- 
ing been  served  upon  the  said  executor,  E.  G.,  as  appears  by  due  proof  of 
service  thereof  filed  therein,  and  he  having  failed  to  appear  or  render  such  ac- 
count of  proceedings  as  executor  aforesaid,  or  to  show  cause  why  he  should 
not  render  the  same,  and  he  not  having  presented  a  petition  as  prescribed  in 
section  2729  of  the  Code  of  Civil  Procedure,  I  do  hereby  order  and  direct  the 
said  E.  G.,  as  executor  as  aforesaid,  to  render  and  file  an  intermediate  ac- 
count of  his  proceedings  as  such  executor,  within  days  from  the  date 
hereof,  and  to  attend  before  me  at  said  surrogate's  court,  on  the  day  of 
,  ,  and  from  time  to  time  for  that  purpose,  and  in  case  of  dis- 
obedience of  this  order  a  warrant  of  attachment  will  issue  against  him. 
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X.  statement  of  Account. 
To  the  Surrogate  of  the  county  of  New  York: 

I,  C.  D.,  of  ,  do  render  the  following  account  of  my  proceedings  as 

[executor,  etc.],  of  A.  B.,  deceased:     On  the  day  of  ,         ,  letters 

[testamentary]  were  issued  to  me.     On  the  day  of  ,         ,  I  caused 

an  inventory  of  the  personal  estate  of  the  deceased  to  be  filed  in  this  oflSce, 
which  personal  estate  therein  set  forth  amounts,  by  appraisement  of  the 
appraisers  duly  appointed,  to  dollars. 

Schedule  A,l  hereto  annexed,  contains  a  statement  of  all  the  property  con- 
tained in  said  inventory,  sold  by  me  at  public  or  private  sale,  with  the  prices 
and  manner  of  sale;  which  sales  were  fairly  made  by  me,  at  the  best  prices 
that  could  then  be  had  with  due  diligence,  as  I  then  believed;  it  also  contains 
a  statement  of  all  the  debts  due  the  said  estate  and  mentioned  in  said  inven- 
tory, which  have  been  collected,  and  also  of  all  interest  for  moneys  received  by 
me,  for  which  I  am  legally  accountable. 

Schedule  B,  hereto  annexed,  contains  a  statement  of  all  debts  in  said  in- 
ventory mentioned,  not  collected  or  collectible  by  me,  together  with  the  rea- 
sons why  the  same  have  not  been  collected  and  are  not  collectible;  and  also  a 
statement  of  the  articles  of  personal  property  mentioned  in  said  inventory  un- 
sold, and  the  reasons  of  the  same  being  unsold,  and  their  appraised  value;  and 
also  a  statement  of  all  property,  mentioned  therein,  lost  by  accident,  without 
any  wilful  default  or  negligence,  and  the  cause  of  its  loss  and  appraised  value. 
No  other  assets  than  those  in  said  inventory,  or  herein  set  forth,  have  come  to 
my  possession  or  knowledge,  and  all  the  increase  or  decrease  in  the  value  of 
any  assets  of  said  deceased  is  allowed  or  charged  in  said  Schedules  A  and  B. 

Schedule  C,  hereto  annexed,  contains  a  statement  of  all  moneys  paid  by  me 
for  funeral  and  other  necessary  expenses  for  said  estate,  together  with  the  rea- 
sons and  objects  of  such  expenditure. 

[On  or  about  the  day  of  ,  in  the  year         ,  I  caused  a  notice 

for  claimants  to  present  their  claims  against  tlie  said  estate  to  us  within  the 
period  fixed  by  law,  and  at  a  certain  place  therein  specified,  to  be  published  in 
two  new-papers,  according  to  law,  for  six  months,  pursuant  to  an  order  of  the 
surrogate  of  the  county  of  New  York,  to  which  order,  notice,  and  due  proof  of 
publication  herewith  filed,  I  refer  as  part  of  this  account.3 

Schedule  D,  hereto  annexed,  contains  a  statement  of  all  the  claims  of  cred- 
itors presented  1o  and  allowed  by  me,  or  disputed  by  me,  and  for  which  a  judg- 
ment or  decree  has  been  rendered  against  me,  together  with  the  names  of  the 
claimants,  the  general  nature  of  the  claim,  its  amoimt,  and  the  time  of  the 
rendition  of  the  judgment;  it  also  contains  a  statement  of  all  moneys  paid  by 
me  to  the  creditors  of  the  deceased,  and  their  names,  and  the  time  of  such 
payment. 

Schedule  E,  hereto  annexed,  contains  a  statement  of  all  moneys  paid  to  the 
legatees,  widow,  or  next  of  kin  of  the  deceased. 

Schedule  F,  hereto  annexed,  contains  the  names  of  all  persons  entitled  as 
widow,  legatee,  or  next  of  kin  of  the  deceased,  to  a  share  of  his  estate,  with 
their  places  of  residence,  degree  of  relationship,  and  a  statement  of  which  of 
them  are  minors,  and  whether  they  have  any  general  guardian,  and  if  so,  their 
names  and  places  of  residence,  to  the  best  of  my  knowledge,  information,  and 
belief. 

Schedule  G.  hereto  annexed,  contains  n  statement  of  all  other  facts  affecting 
ray  administration  of  said  estate,  my  rights,  and  those  of  others  interested 
therein 

1  This  and  the  other  schedules  described  in  the  statement  of  account  are  not 
applicable,  of  course,  to  all  cases,  as  accounts  must  greatly  vary  in  the  nature  of 
their  contents ;  but  indicate,  in  general,  the  kind  of  information  which  the  account 
and   schedules   should  disclose. 

-  This  allegation  is  not  necessary,  as  a  failure  to  publish  notice  to  creditors  is 
not  a  bar  to  a  judicial  settlement  of  the  representative's  account.  The  petition 
should  state  one  of  the  grounds  specified  in  Co.  Civ.  Proc,  §  2728.  In  pro- 
ceedings for  compulsory  accounting,  "an  order  should  be  entered,  preliminary  to 
issuing  citation,  to  the  following  effect :  It  is  ordered,  that  said  C.  D,  render  an 
account  of  his  proceedings  [as  executor  of  the  willl  of  said  A.  B.  to  this  court, 
on  the  day  of  ,  .at  o'clock  in  the  noon,  and  file 

the  same  herein  on  or  before  that  time ;  and  that  the  said  C.  D,  personally  be  and 
apnear  before  said  surrogate  at  that  time,  and  attend  from  time  to  time  for  the 
purpose  of  said  account,  as  the  surrogate  may  decide ;  and  that,  in  case  of  dis- 
obedience to  this  order,   an  attachment  may  issue  against  him. 
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I  charge  myself  as  follows: 

With  amount  of  inventory    $ 

With  amount  of  increase,  as  shown  by  Exhibit  A 

I  credit  myself  as  follows: 

With  amount  of  loss  on  sales,  as  per  Schedule  B $ 

With  amount  of  debts  not  collected,  as  per  Schedule  B . . 

With  amount  of  Schedule  C 

With  amoimt  of  Schedule  D 

With  amount  of  Schedule  E 

Leaving  a  balance  of    $ 

to  be  distributed  to  those  entitled  thereto,  subject  to  the  deductions  of  the 
amount  of  my  commissions,  and  the  expenses  of  this  accounting.  The  said 
schedules,  which  are  severally  signed  by  me,  are  part  of  this  account. 

[8ignature.'\ 
XI.  Oath  to  Accounts. 
[Title  and  Venue.l 

I,  C.  D.,  executor  of  A.  B.,  being  duly  sworn,  say,  that  the  charges  made  in 
the  foregoing  account  of  proceedings,  and  schedules  annexed,  for  moneys  paid 
by  me  to  creditors,  legatees,  and  next  of  kin,  and  for  necessary  expenses,  are 
correct :  that  I  have  been  charged  therein  all  the  interest  for  moneys  received 
by  me  and  embraced  in  said  account,  for  which  I  am  legally  accountable;  that 
the  moneys  stated  in  said  account  as  collected,  were  all  that  were  collectible, 
according  to  the  best  of  my  knowledge,  information,  and  belief,  on  the  debts 
stated  in  such  account  at  the  time  of  this  settlement  thereof;  that  the  allow- 
ances in  said  account  for  the  decrease  of  the  value  of  any  assets,  and  the 
charges  therein,  for  the  increase  in  such  value,  are  correctly  made;  and  that  I 
do  not  know  of  any  error  in  said  account,  or  anything  omitted  therefrom,  which 
may  in  any  wise  prejudice  the  rights  of  any  party  interested  in  said  estate. 
And  deponent  further  says,  that  the  sums  under  twenty  dollars,  charged  in  the 
said  account,  for  which  no  vouchers  or  other  evidences  of  payment  are  pro- 
duced,, or  for  which  he  may  not  be  able  to  produce  vouchers  or  other  evidences 
of  payment,  have  actually  been  paid  and  disbursed  by  him  as  charged ;  and  that 
said  account  contains,  to  the  best  of  my  knowledge  and  belief,  a  full  and  true 
statement  of  all  my  receipts  and  disbursements  on  account  of  the  estate  of 
said  decedent,  and  of  all  money  and  other  property  belonging  to  said  estate 
which  have  come  into  my  hands,  or  which  have  been  received  by  any  other  per- 
son by  my  order  or  authority  for  my  use,  and  that  I  do  not  know  of  any  error 
or  omission  in  the  account  to  the  prejudice  of  any  creditor  of,  or  person  inter- 
ested in,  the  estate  of  the  decedent. 

[Jurat.l  [Signature.] 

XII.  Answer   Containing   Objections   to  Account.^ 
[Title.] 

J.  K.  and  L.  M.  [next  of  kin  —  or,  legatees  named  in  the  will  —  or  otherwise 
a.i  interested  —  of  said  deceased],  contesting  the  account  filed  by  C.  D.,  admin- 
istrator of  the  estate  [or,  executor,  etc.],  of  said  deceased,  allege  that  the  said 
account  is  erroneous,  in  that  it  fails  to  charge  the  executor  with  the  following 
items : 

First.  An  item  of  dollars,   a  claim  against  the  said  executor,   for  a 

debt  owing  to  the  deceased  in  his  lifetime. 

Second.  The  proper  sum  received  or  chai'geable  against  said  executor  for 
interest. 

That  the  said  account  is  further  erroneous  in  the  following  particulars: 

First.  That  the  item  of  dollars,  for  funeral  expenses,  is  extravagant, 

and  not  according  to  the  station  of  the  deceased. 

Second.  That  the  item  of             paid  to  R.  S.  is  erroneous,  in  that  the  pre- 
tended claim  was  not  due,  and  was  barred  by  the  statute  of  limitations.     [And 
so  continue.']                                                                               [Signature  of], 
[Date.] Attorney. 

1  In  New  York  county  a  copy  of  these  objections  should  be  served  on  the  attorney  for  tha 
accouating  party. 
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XIII.  Affidavit  for  Order  Directing  Executor  to  Attend. 
[Title  and  Venue.] 

N.  R.,  being  duly  sworn,  says:  That  he  is  one  of  the  attorneys  for  the  peti- 
tioner herein;  that  this  is  a  proceeding  to  compel  an  accounting  by  M.  L.,  as 
executor  of  B.  E.  L.,  deceased;  that  deponent  procured  an  order  of  this  court 
dated  on  the  day  of  ,         ,  requiring  said  M.  L.  to  file  his  account 

as   such   executor,   and   the   same  was,   on   the  day   of  ,         ,    duly 

served  upon  him;  that  pursuant  to  said  order,  said  account  was  duly  filed  on 
the  day   of  ,         ,   to  which   objections   were   filed   by   deponent   on 

the  day  of  ,        ,  that  the  proceeding  has  now  been  set  down  per- 

emptorily  for   hearing   for   the  day   of  ,         ,   but    said    accounting 

party  refuses  to  attend  upon  the  hearing,  as  deponent  is  informed,  unless  or- 
dered to  do  so  by  this  court  [as  appears  by  the  annexed  letters  from  his  coun- 
sel]. Deponent,  therefore,  asks  for  an  order  requiring  the  attendance  of  said 
accountant  upon  the  hearing.  [Signature.} 

[Jurat.} 
[Title.]  XIV.  Order  Directing  Executor  to  Attend. 

On  reading  and  filing  the  annexed  affidavit  and  on  motion  of  N.  R.,  attorney 
for  the  petitioner. 

Ordered,  that  executor  of  B.  R.  L.,  deceased,  attend  at  the  surrogate's  court, 
to   be  held  at  the  Hall  of   Records   in  the  city  of  New  York,   on   the 
day  of  ,        ,  at  10:30  o'clock  in  the  forenoon,  to  be  examined  under  oath 

touching  his  receipts  and  disbursements,  or  touching  any  other  matter  relating 
to  the  above  estate,  and  his  account  heretofore  filed  herein. 

[May  add  clause  as  to  mode  and  sufficiency  of  service.]  [Signature.] 

[Title.]  XV.  Order  of  Reference. 

The  said  C.  D.,  executor  aforesaid,  having  filed  his  account,  and  objections 
thereto  having  been  also  filed;  and  the  parties  in  interest  appearing. 

Ordered,  1.  That  the  said  account  be  referred  to  J.  K.,  Esq.,  and  he  is 
hereby  appointed  referee  to  examine  said  account  [and  to  hear  and  determine 
the  question  arising  upon  the  settlement  of  said  account]. 

2.  That  the  hearing  be  had  before  said  referee,  at  such  time  and  place,  in  the 
city  of  New  York,  as  he  shall  appoint,  and  upon  due  notice  to  all  parties  who 
have  appeared  herein ;  and  make  report  of  his  proceedings  and  determination 
to  this  court,  with  all  convenient  speed,  and  on  the  coming  in  of  said  report, 
notice  is  to  be  given  to  the  parties  that  have  appeared,  of  motion  to  be  made 
before  the  surrogate  on  the  question  of  confirming  such  report,  or  for  such 
other  or  further  order  as  may  be  proper. 

[Title.]  XVI.  Referee's   Report.^ 

I,  The  subscriber,  referee  appointed  by  the  surrogate  of  the  county  of  New 
York,  to  examine  the  accounts  of  C.  D.,  administrator  of  the  estate  of  A.  B., 
deceased,  and  to  hear  and  determine  all  questions  arising  on  the  settlement 
thereof,  do  hereby  respectfully  report  that  I  have  examined  the  said  accounts, 
and  have  been  attended  upon  said  examination  by  the  said  administrator  and 
by  J.  B.,  the  widow  of  the  said  deceased,  and  by  C.  F.,  the  guardian  ad  litem  of 
the  minor  children  of  the  said  deceased,  and  by  P.  B.,  on  the  part  of  the 
executrix  of  F.  C,  deceased,  a  creditor;  that  I  have  heard  the  proofs  and  alle- 
gations of  the  parties  and  after  due  deliberation  do  find  the  following  facts 
and  conclusions  [here  set  forth  findings,  separately  stated  and  numbered  as 
to  each  item  of  the  accounts  objected  to]. 

[Date.]  [Signature.] 

[Title.]  XVII.  Report  of  Special  Guardian. 

I,  E.  S.,  heretofore  appointed  the  special  guardian  of  the  infants,  M.  I.  N., 
J.  B.  N.,  and  K.  G.  N.,  for  the  purpose  of  appearing  for  them  and  protecting 
their  rights  and  interests  in  this  proceeding,  do  hereby  respectfully  report  that  I 
have  examined  the  accounts  of  W.  H.  G.,  as  executor  of  [or,  as  trustee  for  A.  B., 
under]  the  last  will  and  testament  of  F.  C.  G.,  deceased,  and  that  the  same  are 
in  all  respects  correct,  so  far  as  they  affect  the  interests  of  the  said  infants. 

Dated,  ,  , 

[Authentication  as  in  a  deed.] 

1  In  New  York  county  the  referee's  report  will  be  confirmed,  of  course,  unless 
exceptions  are  filed  within  eight  days  after  written  notice  of  filing  and  a  copy  of 
the  report  has  been  served  upon  the  opposing  party. 
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[Title.]  XVIII.  Exceptions  to  Referee's  Report. 

The  contestant,  I.  W.  S.,  excepts  to  the  report  of  J.  K.,  Esq.,  referee  herein, 
dated  and  filed  the  day  of  ,        ,  in  the  following  respects : 

I.  To  the  first  conclusion  of  law,  that  the  account  of  C.  D.,  the  [executor], 
presented  before  him,  and  by  him  examined,  was  correct  and  just,  and  that 
the  sum  of  should  be  credited  and  allowed  as  charged  in  said  account. 
Whereas,  he  should  have  found  and  reported  that  [etc.]. 

II.  To  the  refusal  of  the  said  referee  to  find  and  report  that  the  said  C.  D., 
executor,  etc.,  was,  and  is,  indebted  to  said  estate  for   [etc.,  stating  details.] 

[Title.]  XIX.  Motion  to  Confirm  Referee's  Report. 

Take  notice,  that  upon  the  report  of  the  referee  herein,  and  upon  all  the 
papers  filed  and  proceedings  had  in  this  matter,  a  motion  will  be  made  at  a 
surrogate's  court,  to  be  held  [etc.],  for  an  order  confirming  said  report,  and 
also  for  a  decree  judicially  settling  the  account  of  said  [executor],  and 
directing  distribution  to  the  parties  entitled  thereto,  and  for  such  further  or 
other  order  or  decree  herein  as  may  be  just  and  proper. 

XX.  Affidavit  of  Regularity  to  Obtain  Decree  where  there  is  no  contest. 
[Title  and  Yemie.] 

A.  B.,  being  duly  sworn,  says,  that  he  is  the  attorney  for  the  executor  of 
the  above-named  decedent;  that  all  the  parties  to  this  proceeding  have  been 
duly  cited  or  have  duly  waived  the  issuance  and  service  of  a  citation,  approved 
the  accounts  filed  herein,  and  consented  to  the  entry  of  a  decree  approving  and 
settling  the  same,  in  the  manner  and  form  following,  to  wit: 

[As  to  service  on  adults  and  infants:]  I.  By  service  of  a  copy  of  the 
citation  issued  herein  upon  the  following  persons,  in  the  manner  prescribed 
by  sections  2520,  2526,  and  2527  of  the  Code  of  Civil  Procedure,  as  more  fully 
appears  by  the  proof  of  service  thereof,  made  in  the  manner  and  form  pre- 
scribed by  law,  and  filed  herein  on  the  day  of  ,  ,  viz.:  [here  state 
the  names  of  the  persons  served,  and  when  and  where  the  service  took  place.] 

[Nonresidents:]  II.  By  service  thereof  without  the  State,  or  by  publication 
in  pursuance  of  an  order,  made  herein  on  the  day  of  ,         ,  under 

sections  2522  and  2523  of  the  Code  of  Civil  Procedure,  as  more  fully  appears 
by  the  proof  of  service  thereof,  made  in  the  manner  prescribed  by  law  and 
filed  herein  on  the  day  of  ,  ,  viz.:   [stating  names,  etc.] 

[Parties  who  waive  or  consent:]  III.  Personally,  or  by  attorney,  by  duly 
■executed  waivers  of  the  issuance  and  service  thereof,  containing  an  approval 
of  the  account  filed  herein  and  a  consent  to  the  entry  of  a.  decree  approving 
.and  settling  the  same,  and  filed  herein  on  the  day  of  ,  ,  by 

IV.  That  no  notice  of  appearance  has  been  filed  herein,  except  by  [stating  them] . 

V.  That  all  of  the  persons  named  above  are  of  full  age  and  sound  mind 
excepting  those  hereinbefore  stated  to  be  otherwise,  and  comprise  all  the  par- 
ties, as  deponent  verily  believes,  who  have  any  interest  in  this  proceeding.i 

[Jurat.] 
ITitle.]      XXI.  Decree  Settling  Account  and  Ordering  Distribution. 

C.  D.,  the  executor  [etc.],  having  heretofore  made  application  to  the  sur- 
rogate of  the  county  of  ,  for  a  judicial  [or,  final]  settlement  of  his 
account  as  such  executor,  and  a  citation  having  been  thereupon  issued,  pur- 
suant to  statute,  directed  to  all  persons  interested  in  the  estate  of  said  de- 
ceased, citing  and  requiring  them  and  each  of  them  personally,  to  be  and 
appear  before  the  said  surrogate,  at  his  office  in  ,  on  the  day  ot 
,  ,  at  eleven  o'clock  in  the  forenoon  of  that  day,  then  and  there 
to  attend  such  judicial  settlement;  and  the  said  citation  having  been  returned, 
with  proof  of  the  due  service  thereof  on  [naming  the  person];  and  the  said 
executor  having  appeared  on  the  return  day  of  said  citation,  in  person,  and 
by  [give  appearances] ;  and  the  said  executor  having  rendered  his  account, 
under  oath,  before  the  said  surrogate,  and  the  said  account  having  been  filed, 
together  with  the  vouchers  in  support  thereof,  and  no  objection  having  been 
made  to  the  said  account  [or,  objections  to  the  said  account  having  been  filed 
Tjy  J.  B. —  and  recite  reference,  if  any,  and  referee's  report  and  exception] ; 
and  the  said  matter  having  been  duly  adjourned  to  this  day,  the  said   sur- 

1  Where  a  person  cited  is  an  infant,  a  lunatic,  an  habitual  drunkard,  or  for  any 
<;ause,  mentally  incapable  adequately  to  protect  his  rights,  it  must  so  appear  in 
the  affidavit.     The  age  of  the  infant  must  also  be  stated. 
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jogate,  after  having  examined  the  said  account  and  vouchers,  now  here  finds 
the  state  and  condition  of  the  said  account  to  be  as  stated  and  set  forth 
■  in  the  following  summary  statement  thereof,  made  by  the  said  surrogate  as 
finally  settled  and  adjusted  by  him,  to  be  recorded  with  and  taken  to  be  a 
part  of  the  decree  in  this  matter,  to  wit: 

A  summary  statement  of  the  account  of  C.  D.,  executor  [etc.],  made  by  the 
surrogate  as  finally  settled  and  allowed. 

The  said  executor  is  chargeable  as  follows:  [adapt  from  summary  as  in 
No.  72,  IX.]. 

And  it  appearing  that  the  said  [executor]  has  fully  accounted  for  all  tho 
moneys  and  property  of  the  estate  of  said  deceased,  which  have  come  into  his 
hands  as  such  executor,  and  his  account  having  been  adjusted  by  the  said 
surrogate,  and  a  summary  statement  of  the  same  having  been  made  as  above 
and  herewith  recorded,  it  is  hereby  Ordered,  adjudged,  and  decreed,  that  the 
said  account  be,  and  the  same  is  hereby,  finally  and  judicially  settled  and 
allowed  as  filed  and  adjusted. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  out  of  the  balance 
so  found,  as  above,  remaining  in  the  hands  of  the  said  executor,  he  retain 
the  sum  of  dollars  for  the  commissions  to  which  he  is  entitled  on  this 

accounting;   and  that  he   pay  into  this  court   the   sum   of  dollars   for 

the  expenses  of  this  accounting. 

[In  case  a  distribution  of  the  fund  is  also  desired,  continue  as  follows:] 

And  it  is  further  ordered,  that,  out  of  said  balance,  the  said  executor 
invest  and  keep  invested  the  sum  of  $30,000,  in  bonds  secured  by  mortgages  of 
real  estate  in  the  cii,y  of  New  York,  the  income  thereof  to  be  paid  to  C.  B., 
the  widow  of  said  testator,  during  her  natural  life,  pursuant  ti  the  directions 
and  provisions  of  the  said  will  of  the  said  testator;  and  after  the  death  of 
the  said  widow,  that  the  said  executor  distribute  the  said  principal  sum  in 
the  manner  directed  in  and  by  the  said  last  will  and  testament. 

And  it  is  further  ordered,  that  the  said  executor  pay  to  R.  B.,  a  son  of 
the  said  testator,  the  sum  of  dollars,   which,  with   the  sum   of  $4,600 

heretofore  received  by  him,  will  be  in  full  of  his  share  of  the  residuary  estate 
of  the  said  testator,  distributable  upon  this  accounting  [and  so  on]. 

[If  upon  a  final  accounting,  say:]  And  it  is  further  ordered,  that  upon  so 
doing  he  be  discharged  as  executor  of  the  last  will  and  testament  of  A.  B., 
deceased,  and  freed  of  and  from  all  responsibility  to  any  person  interested  in 
said  will  on  account  of  his  acts  and  doings  thereunder.l 

[Signature"], 

Surrogate. 
XXII.  Discharge  of  Representative. 

Whereas,  on  the  day  of  ,        ,  C.   D.  was  duly  appoijited  the 

executor  of  the  last  will  and  testament  of  A.  B.,  late  of  the  county  of  , 

deceased,  and  who  departed  this  life  on  the  day  of  ,         ,  and  which 

said  last  will  and  testament  was  duly  admitted  to  probate  by  the  surrogate 
of  the  county  of  ,  aforesaid,  on  the  day  of  ,  ,  and  by 

him  recorded  in  his  office;  and 

Whereas,  Since  said  C.  D.  was  so  appointed  such  executor  he  has  duly 
settled  with  and  paid  to  the  undersigned,  one  of  the  legatees  named  in  said 
will,  his  bequest,  legacy,  and  distributive  share  of  the  estate  of  said  deceased, 
and  is  desirous  of  being  discharged  from  said  trust. 

Now,  therefore,  I,  the  undersigned  R.  S.,  being  of  full  age,  in  consideration 
of  the  aforesaid  premises  and  of  the  sum  of  dollars,  to  me  in  hand  paid  by 

the  said  C.  D.,  as  such  executor,  as  aforesaid,  the  receipt  whereof  I  do  hereby 
acknowledge,  I  do  hereby  forever  release  and  discharge  said  C.  D.  as  such 
executor,  of  and  from  all  claims,  demands,  and  liabilities  of  every  name 
and  nature  to  me  by  reason  of  any  and  all  matters  in  any  way  relating  to  said 
executorship. 

And  to  this  end  I  do  hereby  request,  authorize,  and  empower  the  surrogate 
of  said  county  of  ,  upon  filing  this  instrument  in  writing,  to  enter  in 

his  book  of  minutes  the  proper  order  or  decree,  fully,  finally,  and  in  all  things 


1  For  various  directions  as  to  disposal  of  assets,  see  ante,  §  1006  et  seq. 
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releasing  and  discharging  said  C.  D.  as  such  executor,  as  aforesaid,  of  and 
from  all  claims,  demands,  and  liability  of  every  name  and  nature  to  me  by 
reason  of  any  and  all  matters  in  any  way  relating  to  said  executorship. 
In  Witness  Whereof  [etc.]. 

No.  72. 

[Ante,  §  943.] 

Accounting  of  Testamentary  Trustees. 

I.  Petition. 
[Title.] 

To  the  Surrogate  of  the  county  of 

The  petition  of  A.  B.  and  C.  D.,  trustees  for  Y.  Z.,  under  the  will  of  il.  X., 
deceased,  respectfully  shows: 

I.  That  under  and  by  virtue  of  the  will  of  M.  N.,  late  of  the  county  of 

,  deceased,  duly  admitted  to  probate  by  the  surrogate's   court  of  the 
county  of  ,  the  said  testator  gives  to  your  petitioners,   who   are    [the 

only  two]  the  executors  named  in  said  will,  who  have  qualified  as  such  [here 
state  the  Request  in  trust,  e.  g.,  thus],  all  his  personal  estate,  not  otherwise 
effectually  disposed  of,  in  trust,  to  divide  the  same  into  as  many  shares  of 
equal  value  as  the  said  testator  had  children  living  at  the  time  of  his  decease, 
and  to  set  apart  one  of  such  shares  for  each  child,  to  receive  the  interest  and 
income  of  each  share,  and  to  apply  the  same  to  the  use  of  such  child  during 
his  or  her  natural  life.  And  the  said  testator,  by  his  said  will,  further  gives 
to  your  petitioner*  all  his  real  estate,  not  otherwise  effectually  disposed  of,  in 
trust,  to  receive  the  rents,  issues,  and  profits  thereof,  and  apply  the  same, 
deducting  all  just  and  lawful  charges  after  the  decease  of  the  testator's  wife, 
in  equal  parts,  to  the  use  of  each  of  his  children,  living  at  his  decease,  during 
his  or  her  natural  life. 

II.  That  testator's  wife  died  on  the  day  of  ,  ,  and  said  tes- 
tator left  him  surviving  three  children  only,  one  of  whom  is  Y.  Z.,  who  is  the 
only  person  entitled,  either  absolutely  or  contingently,  by  the  terms  of  the 
will  or  by  operation  of  law,  to  share  in  the  fund  or  in  the  proceeds  of  the 
property  held  by  your  petitioners  as  a  part  of  their  said  trust. 

III.  That  in  the  latter  part  of  the  year  ,  your  petitioners,  as  executors 
of,  and  trustees  under,  the  will  of  the  said  M.  N.,  deceased,  rendered  to  the 
s'_irrogate  of  the  county  of  ,  a  full  account  of  their  proceedings  as  such 
executors  and  trustees,  to  the  day  of  ,  ,  and  including  all  their 
proceedings,  to  said  date,  with  respect  to  both  the  real  and  personal  estate 
of  said  testator,  and  that  a  decree  of  said  surrogate's  court  judicially  settling 
said  account,  was  duly  made  and  entered  on  the  day  of  ,  ;  and 
that  in  and  by  said  decree,  your  petitioners  were  directed  f  to  set  apart  and 
invest,  as  trustees  for  testator's  son,  the  above-named  Y.  Z.,  certain  assets 
and  securities  in  said  decree  mentioned,  and  amounting  in  the  aggregate  to 
the  sum  of  dollars,  and  hold  the  said  assets,  securities,  and  cash  so  set 
apart,  upon  the  trust  contained  in  and  established  by  the  fifth  paragraph 
of  said  will  of  the  decedent,  for  the  benefit  of  the  said  Y.  Z.,  as  one  of  the 
surviving  children  of  the  said  decedent. 

IV.  That  immediately  upon  the  entering  of  said  decree,  your  petitioners 
invested,  as  trustees  for  the  above-mentioned  Y.  Z.,  the  assets  and  securities 
in  said  decree  mentioned,  and  have  so  held  the  same  tf  upon  the  trust  for  his 
benefit,  as  provided  for  by  the  above-mentioned  provision  of  the  last  will  and 
testament  of  the  said  M.  N.,  deceased,  relative  to  his  personal  estate,  and 
have  also  continued  to  execute  the  above-mentioned  trust  for  his  benefit  in  the 
real  estate  of  the  said  testator. 

V.  That  your  petitioners,  as  trustees  of  the  said  trusts,  for  the  said  Y.  Z., 
in  the  real  estate  of  the  said  testator,  as  well  as  in  the  personalty  set  apart 
by  said  decree,  desire  to  render  an  account  of  all  their  proceedings  as  such 
trustees,  from  the  date  of  the  above-mentioned  account  and  decree  to  and 
including  the  day  cf  , 

VI.  That  the  only  person  interested  in  such  a  proposed'  accounting  of  your 
petitioners  is  the  above-named  Y.  Z.,  a  resident  of  the  city,  county,  and  State 
of  New  York,  but  at  present  temporarily  absent  in  Europe. 
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Wherefore,  your  petitioners  pray  that  their  account  of  their  said  pro- 
ceedings, as  such  trustees,  may  be  judicially  settled,  and  that  Inamesl  may 
be  cited  to  attend  such  settlement. 

[Date.]  iSignature.] 

[  Verification.'] 

II.  Accoimt  of  Proceedings. 
[Title.] 

We,  A.  B.  and  C.  D.,  trustees  of  Y.  Z.,  under  the  will  of  M.  N.,  hereby 
render  the  following  account  of  our  proceedings,  as  such  trustees,  down  to 
the  day  of  , 

I.  By  the  decree  of  the  surrogate's  court  of  the  county  of  ,  made 
and  entered  on  the  day  of  ,  ,  in  the  matter  of  our  final  ac- 
counting as  executors  of,  and  trustees  under,  the  will  of  the  said  M.  N., 
deceased,  we,  as  such  executors,  were  directed  [continue  as  in  previous  form 
from  dagger  in  par.  Ill,  to  the  double  dagger  in  par.  IV,  thence  continuing], 
and  the  same  or  so  much  thereof  as  are  held  by  us,  constitute  the  capital  of 
the  said  trust  for  Y.  Z.,  as  is  more  fully  shown  in  the  schedule  of  assets 
hereto  annexed. 

II.  In  addition  to  the  above-mentioned  trust,  said  will  further  gives  all 
testator's  real  estate  to  his  qualified  executors  in  trust,  to  receive  rents, 
issues,  and  profits  thereof,  and  after  death  of  testator's  wife,  which  occurred 
in  ,  ,  to  apply  the  same,  after  deducting  all  just  and  lawful  charges, 
in  equal  parts,  to  the  use  of  his  children  living  at  his  decease,  during  their 
respective  lives,  and  of  which  said  children  three  were  living  at  the  time  of 
testator's  death,  and  are  now  living,  one  of  whom  is  the  above-mentioned 
Y.  Z.  And  in  the  above-mentioned  accounting,  on  which  the  decree  of  Decem- 
ber, ,  was  entered,  is  included  a  full  account  of  all  our  proceedings  to  the 
said  day  of  December,  ,  relative  to  said  real  estate  trust  for  the  said 
Y.  Z.;  and  the  following  account  embraces  all  our  proceedings  as  trustees, 
as  well  of  the  personalty  as  of  the  realty  of  the  above-mentioned  trusts  for 
the  said  Y.  Z.,  from  the  said  day  of  ,         ,  to  and  including  the 

day  of  , 

[Here  will  follow  schedules,  for  instance,  as  follows:] 

Schedules  A,  hereto  annexed,  contain  a  statement  of  all  rents,  interest,  or 
other  income  belonging  to  the  said  trust  for  the  benefit  of  the  said  Y.  Z., 
received  by  us,  as  trustees  of  the  said  trust,  during  the  period  of  time  em- 
braced in  this  accounting  —  that  is  to  say : 

Schedule  A,  No.  1,  contains  a  statement  of  all  interest  or  other  income 
from  personal  estate  received  or  collected  by  us. 

Schedule  A,  No.  2,  contains  a  statement  of  all  rents  from  leasehold  premises 
received  or  collected  by  us. 

Schedule  A,  No.  3,  contains  a,  statement  of  all  other  rents  received  or 
collected  by  us. 

Schedule  B,  hereto  annexed,  contains  a  statement  of  loss  incurred  on  the 
sale  of  certain  assets  formerly  held  by  us  as  trustees  of  the  said  trust  for 
Y.  Z. 

Schedules  C,  hereto  annexed,  contain  a  statement  of  all  amounts  of  income 
expended  by  us,  for  the  necessary  expenses  and  disbursements,  in  the  man- 
agement and  execution  of  said  trusts  for  the  said  Y.  Z. —  that  is  to  say: 

Schedule  C,  No.  1,  contains  a  statement  of  all  charges  against  the  income  of 
the  personal  estate  paid  by  us. 

Schedule  C,  No.  2,  contains  a  statement  of  all  charges  against  the  income 
from  leasehold  estate  paid  by  us. 

Schedule  C,  No.  3,  contains  a  statement  of  all  charges  against  the  real  estate 
paid  by  us. 

Schedule  E,  hereto  annexed,  contains  a.  statement  of  all  amounts  of  prin- 
cipal paid  by  us  to  the  said  Y.  Z.,  under  the  power  and  authority  vested  in 
us  by  the  fifth  paragraph  of  testator's  will  [as  well  as  by  virtue  of  the  judg- 
ment of  the  supreme  court  of  the  State  of  New  York,  entered  on  the 
day  of  ,         ,  on  remittitur  from  the  court  of  appeals  of  the  State  of 

New  York,  in  an  action  in  which  the  said  Y.  Z.  and  others  were  plaintiffs. 
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and  we,  as  executors  of,  and  trustees  under,  the  will  of  A.  B.,  deceased,  and 
others  were  defendants]. 

Schedule  F,  hereto  annexed,  contains  a  statement  of  all  amounts  of  income 
paid  by  us  to  the  said  Y.  Z.,  on  account  of  the  income  of  the  trusts  held  for 
his  benefit. 

Schedule  G,  hereto  annexed,  contains  a  statement  of  the  various  assets  now 
constituting  the  capital  or  principal  of  the  personalty  of  the  said  trust  for 
Y.  Z.,  as  well  as  the  amount  of  the  present  capital  of  said  trust.  It  also 
contains  a  brief  description  of  the  parcels  of  real  estate  held  for  his  benefit, 
under  and  by  virtue  of  the  above-mentioned  trust. 

As  to  the  income  of  the  said  trust  for  Y.  Z. 

We,  as  such  trustees,  charge  ourselves  as  follows: 
With  amount  of  income,  personal  estate.  Schedule  A,  No.  1 .  .  .  .   $ 
"            "                rents,  leasehold  premises,  Sch.  A,  No.  2. 
rents.  Schedule  A,  No.  3 


We  credit  ourselves  as  follows: 
With  charges  against  income,  personal  estate.  Schedule  C,  No.  1 .  .   $ 
"           "                    "               leasehold  premises,  Sch.  C,  No.  2.  . 
"  "  "  real  estate.  Schedule  C,  No.  3 

'■      payments  on  account  of  income $ 

Leaving  a  balance  of $ 

which  is  distributable,  after  the  deduction  of  the  amount  of  our  commissions 
for  receiving  and  paying  out  said  inpome  and  expenses  of  this  accounting. 

The  said  several  schedules  hereto  annexed,  and  signed  by  us,  form,  and  are 
to  be  taken  as,  a  part  of  this  account. 

[Date.]  [Signatures  of], 

Trustees. 
[Decree  thereon   may  readily   be  adapted  from-  No.   71,  XXI.] 

No.   73. 

[Ante,  §   1019.] 

Appointment  of  Guardian  of  Infant  Over  Fourteen. 

I.  Petition   hy   Infant. 
To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  A.  B.,  of  ,  respectfully  shows: 

I.  That  your  petitioner  is  a  resident  of  the  county  of  ,  and  is  a 
minor  over  fourteen  years  of  age,  and  was  sixteen  years  of  age  on  the 

day  of  ,  last  past.     That  your  petitioner  is  entitled  to  certain  property 

and  estate,  to  wit:  [specify  it  briefly  and  state  value:']  and  that  to  protect 
and  preserve  the  legal  rights  of  your  petitioner,  it  is  necessary  that  some 
proper  person  should  be  duly  appointed  the  guardian  of  his  person  [or,  prop- 
erty—  or,  person  and  property]  during  his  minority. 

II.  That  such  a  general  guardian  has  not  been  duly  appointed,  either  by  a 
court  of  competent  jurisdiction  of  this  State,  or  by  the  will  or  deed  of  the 
father  or  mother  of  your  petitioner,  admitted  to  probate  or  authenticated 
and  recorded  as  prescribed  by  law.  [Or,  that  G.  G.,  of  ,  was  appointed 
general  guardian  of  your  petitioner  by  —  state  m,anner  of  appointment,  as 
above, —  and  —  died  on  the  day  of  ,  , —  or,  became  incompetent  — 
or,  disqualified  —  by  reason  of  the  following  facts  —  stating  them, —  or,  re- 
fuses to  act  —  or,  was  removed  by  the  court  of  ,  on  the  day 
of            ,         , —  or,  his  term  of  office  expired  on  the             day  of             ,         .] 

[If  the  petitioner  is  a  married  woman,  add:]  That  your  petitioner  is  a 
married  woman,  being  the  wife  of  ,  who  resides  at  ,  in  the  State 

of  .     If   a   nonresident,   and   the  petition   relates    to   personal  property 

only,  add:    That  the  only  property  of  your  petitioner,  within  this  State,  is 
the  personal  property  above  described,  which,  as  your  petitioner  is  informed 
73 
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and  advised  by  her  counsel  ,  of  ,  is  not  subject,  by  the  law  of  hei 

residence,  to  the  control  or  disposition  of  her  said  husband.  That  the  law  of 
said  State  —  here  plead  the  statute  or  rule  of  law,  setting  it  forth  at  length.} 

III.  [State  whether  father  or  mother  of  petitioner  is  living,  e.  g.,  thus: 
That  the  father  of  your  petitioner  died  on  the  day  of  ,  ,  and 
E.  B.,  the  mother  of  your  petitioner,  is  living  and  resides  at  ,  in  the 
county  of  ;  that  the  appointment  of  a  person  other  than  petitioner's 
said  mother  as  such  general  guardian,  is  expedient  by  reason  of  the  following 
circumstances  —  stating  them, —  and  your  petitioner  prays  that  the  said  E.  B., 
the  mother  of  your  petitioner,  and  said  G.  G.  and  ,  your  petitioner's 
husband,  may  be  cited  to  show  cause  why  the  decree  prayed  for  herein  should 
not  be  made.] 

IV.  That  the  only  relatives  of  your  petitioner,  residing  within  the  county 
of  [surrogate's  county']  are  [stating  names  —  or,  if  there  are  none  such, 
state  names  and  addresses  of  other  nearest  relatives.^ 

Wherefore,  your  petitioner  prays  that  ,  of  ,   [merchant,]    may 

be  appointed  the  general  guardian  of  your  petitioner's  person  and  property 
[or  state  either  separately],  and  that  a  citation  may  be  issued  requiring 
[names']  to  show  cause  why  a  decree  to  that  effect  should  not  be  made,  and 
for  such  other  relief  as  may  be  proper. 

[Date.]  [Signature.] 

[  'Verification.'] 

[Annex  affidavit  of  third  person,  as  follows:] 

M.  N.,  being  duly  sworn,  says,  that  he  is  acquainted  with  the  property  and 
estate  of  the  above-named  infant,  and  that  the  same  consists  of  [real  and] 
personal  estate;  and  that  the  personal  estate  of  said  infant  does  not  exceed 
the  ■  sum  of  dollars,  or  thereabouts ;   and  that  the  annual   rents   of  the 

real  estate  of  the  said  infant  do  not  exceed  the  sum  of  dollars,  or  there- 

abouts. 

[Indorse  on  petition,  the  following   consent:] 

I,  C.  D.,  above  named,  do  hereby  consent  to  be  appointed  the  guardian  of 
the  person  and  estate  of  the  above-named  infant  during  his  minority. 

[Signature.] 

II.  Consent  of  Parent  to  Appointment  of  Third  Person. 

I,  the  undersigned,  father  [or,  mother]  of  the  minor  above  named,  do 
herebj  consent  and  pray  that  C.  D.  be  appointed  the  general  guardian  of  the 
person  and  estate  of  said  minor. 

[Date.]  [^Signature.] 

[Acknowledgment  as  of  a  deed.] 

III.  Oath  of  Guardian. 
[Venue.] 

I,  C.  D.,  do  solemnly  swear  and  declare,  that  I  reside  at  No.         ,  , 

in  the  ,  and  am  over  the  age  of  twenty-one  years,  and  that  I  will  well, 

faithfully,  and  honestly  discharge  the  duties  of  guardian  of  the  persons  and 
estate  of  [naming  them,]  infants  according  to  law. 

[Jurat.]  [Signature.'] 

IV.  Decree  Appointing  General  Guardian. 
[Title.] 

On  reading  and  filing  the  petition  of  A.  B.,  an  infant  over  the  age  of  four- 
teen years,  residing  in  the  county  of  ,  duly  verified  on  the  day  of 
,  praying  the  appointment  of  ,  as  general  guardian  of  his 
person  [or,  property  —  or,  person  and  property] :  and  a  citation  having 
been  duly  issued  directing  [names],  the  parties  entitled  to  notice  of  this 
application,  to  show  cause  why  a  decree  should  not  be  made  as  prayed  in 
said  petition,  and  the  same  being  now  here  returnable;  and  the  surrogate, 
having  duly  inquired  into  the  circumstances,  and  heard  the  allegations  and' 
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proofs  of  the  parties  and  of  ,  and  being  satisfied  that  the  allegations 

of  the  petition  are  true  in  fact,  and  that  the  interests'  of  the  infant  will  be 
promoted  by  the  appointment  of  a  general  guardian  of  his  person  [or,  property 
— or,  person  and  property]  ;  and  on  reading  and  filing  the  bond  executed  by 
said  to  said  infant,  with  sufficient  sureties  approved  by  said  surrogate, 

It  is  ordered  and  decreed,  that  said  be,  and  he  is  hereby,  appointed 

the  general  guardian  of  the  person  [or,  property  —  or,  person  and  property] 
of  said  infant,  M.  N.,  and  that  letters  of  guardianship  issue  accordingly. 

V.  Bond  of  General  Guardian  of  Infant's  Property. 
Know  all  men  by  these  presents. 

That  we,  C.  D.,  of  No.         ,  street,  in  the  city  of  New  York,  and  E. 

F.,  of  No.         ,  street,  in  said  city,  and  G.  H.,  of  No.         ,  street, 

in  said  city,  are  held  and  firmly  bound  unto  A.  B.,  of  the  city  of  New  York, 
an  infant  under  [or,  over]  fourteen  years  of  age,  in  the  sum  of  [four]  thou- 
sand dollars,  lawful  money  of  the  United  States,  to  be  paid  to  the  said  infant, 
his  executors,  administrators,  or  assigns;  to  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  and  each  of  our  heirs,  executors,  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents.     Sealed  with  our  seals. 

Dated  the  day  of  , 

Whereas,  by  an  order  of  the  surrogate's  court  of  the  county  of  [New  York], 
made  the  dpy  of  ,  the  above-bounden  C.  D.  was  appointed  general 

guardian  of  the  property  of  the  above-named  A.  B.,  an  infant  [etc.]  upon 
executing  a  bond  to  the  said  A.  B.,  with  the  said  C.  D.  and  E.  F.  as  his 
sureties,  in  the  penalty  and  on  the  conditions  therein  mentioned. 

Now,  THEREFORE,  THE  CONDITION  of  this  obligation  is  such,  that  if  the 
above-bounden  C.  D.  shall  in  all  things  faithfully  discharge  the  trust  reposed 
in  him,*  as  guardian  of  the  property  of  the  said  infant,  and  obey  all  lawful 
directions  of  the  surrogate  of  the  county  of  ,  touching  the  trust,  and 

shall,  in  all  respects,  render  a  just  and  true  account  of  all  money  and  bthei- 
property  received  by  him,  and  of  the  application  thereof  and  of  his  guardian- 
ship, whenever  he  is  required  so  to  do,  by  a  court  of  competent  jurisdiction,'' 
then  this  obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 

[Signatures  and  seals.] 
[Sealed  and  delivered  in  the  presence  of] 

[Affidavit   of  sufficiency  as  in  No.  45.] 

VI.  Bond  of  General  Guardian  of  Infant's  Person. 

[Same  as  in  preceding  form  substituting  person  for  property,  and  for 
matter  between  the  asterisks  the  following :']  as  guardian  of  the  person  of  the 
said  infant,  and  shall  duly  account  for  all  money  and  other  property  which 
may  come  to  his  hands,  as  directed  by  the  surrogate's  court  of  the  countv 
of 

VII.   Letters  of  Guardianship. 
The  People  of  the  State  of  New  York, 
To  A.  B.,  send  greeting: 

Whereas,  an  application,  in  due  form  of  law,  has  been  made  to  our  sur- 
rogate of  the  county  of  New  York,  to  have  said  A.  B.  appointed  the  guardian 
of  G.  G.  C,  a  minor  over  fourteen  years  of  age. 

And  Whereas,  said  A.  B.  has  agreed  and  consented  to  become  such 
guardian,  and  has  duly  executed  and  delivered  a  bond  pursuant  to  law,  for 
the  faithful  discharge  of  his  duty  as  such  guardian,  and  we,  being  satisfied  of 
the  sufficiency  of  said  bond,  and  that  said  A.  B.  is  a  good  and  reputable 
person,  and  is  in  every  respect  competent  to  have  the  custody  of  the  person 
and  estate  of  said  minor,  do  by  these  presents  allow,  constitute,  and  appoint 
vou,  the  said  A.  B.,  the  general  guardian  of  the  person  and  estate  of  said 
minor,  during  his  minority,  hereby  requiring  you,  the  said  guardian,  to 
safely  keep  the  real  and  personal  estate  of  said  minor  which  shall  hereafter 
come  to  your  custody,  and  not  suffer  any  waste,  sale,  or  destruction  of  the 
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same,  but  to  keep  up  and  sustain  his  lands,  tenements,  and  hereditaments,  by 
and  with  the  rents,  issues,  and  profits  thereof,  or  with  such  other  moneys 
belonging  to  him  as  shall  come  to  your  possession,  and  to  deliver  the  same 
to  him  when  he  becomes  of  full  age,  or  to  such  other  guardian  as  may  be 
hereafter  appointed,  in  as  good  order  and  condition  as  you  receive  the  same, 
and  also  to  render  a  just  and  true  account  of  all  moneys  and  property 
received  by  you,  and  the  application  thereof,  and  of  your  guardianship  in  all 
respects,  to  any  court  having  cognizance  thereof,  when  thereunto  required.  ^ 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  the  surrogate's 
court  of  the  county  of  New  York  to  be  hereunto  affixed. 

Witness,  Hon.  ,  surrogate  of  said  county,  at  the  city  of  New  York, 

the  day  of  ,  in  the  year  of  our  Lord,  one  thousand  nine  hundred 

^nd 

[Signature,] 

Clerk  of  the  Surrogate's  Court. 

No.   74. 

[Ante,  §   1017.] 
Appointment  of  Temporary  Guardian  of  Infant  Under  Fourteen. 

To  the  Surrogate's  Court  of  the  county  of 

The  petition  of  A.  B.  respectfully  shows: 

1.  That  your  petitioner  resides  at  ,  in  the  county  of  ,  and  is  the 

[state  relationship]  of  M.  N.,  an  infant  under  fourteen  years  of  age,  who 
resides  at  No.  ,  street,  in  the  of  ,  and  was  years 

■of  age  on  the  day  of  ,  last  past;  that  said  infant  is  the  owner  of 

property,  now  situated  at  ,  in  the  county  of  ,  to  wit:   [specify  it 

briefly,  and  state  value  of  rents  and  profits  of  real  property], 

[Continue  as  in  No.  73,  suhstitutimg  "  said  infant "  for  "  your  petitioner,'' 
■and  '' temporary "  for  "general"  guardian,  concluding  thus:]  Whebepoee, 
your  petitioner  prays  that  some  suitable  person,  to  be  nominated  by  the  sur- 
rogate, may  be  appointed  guardian  of  the  person  [or,  property  —  or,  person 
and  property]  of  said  infant,  to  serve  until  said  infant  attains  the  age  of 
fourteen  years,  and  a  successor  to  said  guardian  is  appointed  and  has  quali- 
fied; and  that  a  citation  may  be  issued  to  [names]  to  show  cause  why  a 
decree  should  not  be  made  appointing  such  a  guardian. 

[Date.] 

[Signature.] 

[Add  affidavit  and  consent  of  proposed  guardian,  as  i/n  No.  73,  I.'] 

[The  decree  for  appointment  of  temporary  guardian  can  he  adapted  from 
No.   73,  IV.'] 

[For  letters  of  guardianship  on  the  foregoing  petition,  see  No.  73,  VII.]. 

No.  75. 

[Ante,  §  1061.] 

Application  for  Letters  of  Testamentary  Guardianship. 

I.  Consent  of  Guardian  to  Act. 
{Title  and  Venue.] 
To  the  Surrogate's  Court  of  the  county  of  New  York: 

Whereas,  by  and  under  the  last  will  and  testament  of  C.  D.,  deceased,  which 
said  last  will  and  testament  was  duly  admitted  to  probate  on  the  day  of 

,  ,  I  am  named  as  testamentary  guardian  of  the  person  and  estate 

of  E.  G.,  a  minor  child  of  said  deceased; 

Now  I,  A.  B.,  of  the  city  of  New  York,  do  hereby  accept  the  appointment  of 
such  testamentary  guardian,  and  do  consent  to  act  as  such,  during  the  mi- 
nority of  said  E.  G.,  the  minor  aforesaid,  and  pray  that  letters  of  testamentary 
guardianship   may  issue  to  me  in  pursuance  of  said  appointment. 

[Date.']  •  [Signature.] 
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II.  Oath. 
[Venue.] 

I,  A.  B.,  the  testamentary  guardian,  named  in  the  last  will  and  testament  of 
C.  D.,  late  of  the  city  of  New  York,  deceased,  do  depose  and  say,  that  I  am  a 
resident  of  the  city  of  New  York,  State  of  New  York ;  that  I  am  over  twenty- 
one  years  of  age,  and  that  I  will  faithfully  and  honestly  discharge  the  duties 
of  testamentary  guardian  of  E.  G.,  the  minor  child  of  said  deceased. 

[Jurat.}  [Signature.} 

III.  Letters  of  Testamentary  Guardianship. 
The  People  of  the  State  of  New  York, 

To  A.  B.,  of  the  city  of  New  York,  the  testamentary  guardian  named  in  the 
last  will  and  testament  of  L.  R.,  deceased,  for  E.  G.,  a  minor  child  of  said 
deceased,  send  greeting: 

Whereas,  the  last  will  and  testament  of  said  L.  R.,  deceased,  was  duly 
admitted  to  probate  by  the  surrogate  of  the  county  of  New  York,  on  the 
day  of  ,         ,  in  and  by  which  said  A.  B.  is  named  as  the  testamentary 

guardian  of  E.  G.,  the  said  minor. 

And  Whereas,  said  A.  B.  has  agreed  and  consented  to  become  such  guardian 
and  has  duly  taken  an  oath,  according  to  law,  that  he  will  well  and  faithfully 
discharge  his  duty  as  such  testamentary  guardian,  and  we  being  satisfied  that 
said  A.  B.  is  a  good  and  reputable  person,  and  is  in  eveiy  respect  competent  to 
have  the  custody  of  the  person  and  estate  of  said  minor,  do  by  these  presents 
allow,  constitute,  and  appoint  you,  the  said  A.  B.,  the  testamentary  guardian 
of  the  person  and  estate  of  said  minor,  during  her  minority,  hereby  requiring 
you,  the  said  guardian,  to  safely  keep  the  real  and  personal  estate  of  said 
minor,  which  shall  hereafter  come  to  your  custody,  and  not  suffer  any  waste, 
sale,  or  destruction  of  the  same,  but  to  keep  up  and  sustain  her  lands,  tene- 
ments, and  hereditaments,  by  and  with  the  rents,  issues,  and  profits  thereof,  or 
with  such  other  moneys  belonging  to  her  as  shall  come  to  your  possession,  and 
to  deliver  the  same  to  her  when  she  becomes  of  full  age,  or  to  such  other  guard- 
ian as  may  be  hereafter  appointed,  in  as  good  order  and  condition  as  you 
receive  the  same,  and  also  to  render  a  just  and  true  account  of  all  moneys  and 
property  secured  by  you,  and  the  application  thereof,  and  of  your  guardian- 
ship in  all  respects,  to  any  court  having  cognizance  thereof  when  thereunto 
required. 

In  Testimony  Whereof  we  have  caused  the  seal  of  office  of  the  surrogate's 
court  of  the  county  of  New  York  to  be  hereunto  aflBxed. 

Witness,  Hon.  ,  surrogate  of  said  county,  at  the  city  of  New  York, 

the  day  of  ,  in  the  year  of  our  Lord,  one  thousand  nine  hundred 

and 

[Signature}, 
Clerk  of  the  Surrogate's  Court. 

No.  76. 

[Ante,  §  1051.] 

Ancillary  Letters  of  Guardianship. 

I.  The  Petition. 

To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  A.  B.  respectfully  shows: 

I.  That  your  petitioner  resides  at  ,  in  the  State  of  ;   and,  on 

the  day  of  ,         ,  was  duly  appointed  the  general  guardian  of  the 

property  of  M.  N.,  an  infant,  who  was  years  of  age  on  the  day  of 

,'last,  and  who  then  was,  and  still  is,  residing  at  ,  in  said  State  of 

,  by  the  court  of  ,  a  court  of  competent  jurisdiction  within 

the  State  where  said  ward  resides.  That  hereto  annexed  are  duly-authenti- 
cated exemplified  copies  of  the  records  and  other  papers  showing  that  your 
petitioner  has  been  so  appointed,  and  has  given  the  security,  as  hereinafter 
alleged. 
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II.  That  yaur  petitioner  has  duly  given  security  in  said  State,  as  required 
by  law,  in  the  sum  of  dollars,  which  is  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  property,  of  said 
ward. 

III.  That  said  infant  M.  N.  is  entitled  to  property  within  the  county  of 
,  and  State  of  New  York,  to  wit:   [specify  it  and  state  valued.     [Or,  is 

entitled  to  maintain  an  action  in  the  courts  of  the  State  of  New  York  against 
one  Y.  Z.,  who  resides  at  ,  in  the  State  of  ,  for  the  following  cause 

of  action  —  recite  briefly  the  facts  constituting  the  cause  of  action,  and  show- 
ing jurisdiction  of  New  York  courts^. 

IV.  That  no  debts  are  due  from  said  ward's  estate  to  residents  of  the  State 
of  New  York  [except  as  follows  —  specify  amount  of  debts,  and  name  and  resi- 
dence of  creditor}. 

Wherefore,  your  petitioner  prays  that  ancillary  letters  of  guardianship  of 
the  property  of  said  infant  M.  N.  may  be  granted  tq  your  petitioner  accordingly. 
[Date.'\  [Signature.] 

[Verification.'] 

II.  Decree  Granting  Ancillary  Letters. 
ITitlf..'] 

On  reading  and  filing  the  petition  of  A.  B.,  duly  verified  on  the  day  of 

,         ,  by  which  it  appears  that  the  petitioner  was  duly  appointed  the 
general  guardian  of  the  property  of  M.  N.,  an  infant,  residing  at  ,  in  the 

State  of  ,  by  a  decree  or  order  duly  given  or  made  on  the  day  of 

,         ,  by  the  court  of  ,  a,  court  of  competent  jurisdiction  within 

the  State  where  said  ward  resides,  to  which  petition  are  annexed  exemplified 
copies  of  the  records  and  other  papers  showing  such  appointment  and  dul}' 
authenticated;  and  that  said  A.  B.  has  there  given  the  security  required  by 
the  statutes  of  this  State  in  such  a,  case  [and  a  citation  having  been  duly  is- 
sued thereupon  to  —  names  — ,  directing  them  to  show  cause  why  the  prayer  of 
the  petition  should  not  be  granted,  and  having  been  duly  returned  and  filed 
with  proof  of  due  service  thereof] : 

[And  it  appearing,  upon  due  inquiry,  that  all  the  debts  due  or  to  become  due 
from  said  ward's  estate  to  residents  of  the  State  of  New  York  have  been  fully 
paid:] 

And  the  said  surrogate  being  satisfied  that  all  the  facts  alleged  in  said  peti- 
tion are  true,  and  that  the  case  is  within  section  2838  of  the  Code  of  Civil  Pro- 
cedure, and  that  it  will  be  for  the  said  ward's  interest  that  ancillary  letters  of 
guardianship  issue  to  the  petitioner: 

Now,  on  motion  of  A.  T.,  attorney  for  petitioner. 

It  is  ordered  and  decreed,  that  the  exemplified  copies  of  the  foreign  letters 
of  guardianship,  annexed  to  said  petition,  be  recorded  in  the  office  of  said  sur- 
rogate ;  and  that  ancillary  letters  of  guardianship  be  granted  to  the  petitioner 
accordingly. 

III.  Ancillary  Letters  of  Guardianship. 
The  People  of  the  State  or  New  York, 
To  A.  B.,  send  greeting: 

Whereas,  A.  B.,  who  has  been  duly  appointed  the  general  guardian  of  the 
property  of  M.  N.,  a  minor,  by  a  court  of  competent  jurisdiction  within  the 
State  of  ,  where  the  said  minor  resides,  has  presented  to  the  surrogate's 

court  of  the  county  of  New  York  a  petition  for  his  appointment  as  ancillary 
guardi.an  of  said  minor: 

And  Whereas,  our  surrogate  has,  on  the  day  of  ,  made  a 

decree  granting  such  petition,  and  directing  that  such  ancillary  letters  of 
guardianship  issue  to  the  petitioner. 

We,  in  pursuance  of  said  decree,  do  by  these  presents  issue  these  letters, 
constituting  and  appointing  you,  the  said  A.  B.,  the  ancillary  guardian  of  said 
minor,  until  another  guardian  shall  be  appointed,  hereby  requiring  you,  the 
said  guardian,  to  safely  keep  the  real  and  personal  estate  of  said  minor  which 
shall  hereafter  come  to  your  custody,  and  not  suffer  any  waste,  sale,  or  de- 
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struction  of  the  same,  but  to  keep  up  and  sustain  his  lands,  tenements,  and 
liereditaments,  by  and  with  the  rents,  issues,  and  profits  thereof,  or  with  such 
other  moneys  belonging  to  him  as  sliall  come  to  your  possession,  and  to  deliver 
the  same  to  him  when  he  becomes  of  full  age,  or  to  such  other  guardian  as 
may  be  hereafter  appointed,  in  as  good  order  and  condition  as  you  received  the 
same,  and  also  to  render  a  just  and  true  account  of  all  moneys  and  property 
received  by  you,  and  the  application  thereof,  and  of  your  guardianship  in  all 
respects,  to  any  court  having  cognizance  thereof,  when  thereunto  required. 

In  Testimony  Whekeop,  we  have  caused  the  seal  of  office  of  the  surrogate's 
court  of  the  county  of  New  York  to  be  hereunto  affixed. 

Witness,  Hon.  ,  surrogate  of  our  said  county,  at  the  city  of  New 

York,  the  day  of  ,   in  the  year   of  our   Lord,   one  thousand  nine 

hundred  and 

[  Signature] , 
Clerk  to  the  Surrogate's  Court. 

No.  77. 

[Ante,  §  1030.] 

Annual  Inventory  and  Account  of  Guardian. 

I.  Order  to  File  Inventory,  etc. 
[Title.'] 

On  reading  and  filing  the  report  of  X.  Y.,  [the  guardian  accounting  clerk  in 
said  surrogate's  ofliee],  whereby  it  appears  that  A.  B.,  the  general  guardian 
of  M.  N.,  infant,  has  failed  to  render  the  annual  inventory  and  account  re- 
quired by  law,  Ordered,  that  said  A.  B.,  the  general  guardian,  aforesaid, 
file  with  the  guardian  accounting  clerk  of  this  court  his  annual  inventory  and 
account  as  prescribed  by  sections  2842,  2843,  and  2845  of  the  Code  of  Civil 
Procedure. 

II.  Affidavit  of  Failure  to  File  Inventory. 
[Title  and  Venue.] 

X.  Y.,  being  duly  sworn,  saj's  that  he  is  a  clerk  in  the  office  of  the  surrogate 
of  the  city  and  county  of  New  York,  specially  appointed  and  designated  by 
the  surrogate  of  said  city  and  county  to  make  the  examination  provided  for 
by  section  2844  of  the  Code  of  Civil  Procedure  as  to  the  accounts  and  inven- 
tories of  guardians  required  to  be  filed  in  the  month  of  January,  ,  pur- 
suant to  section  2842  of  said  Code,  and  that  he  duly  took  and  filed  the  oath 
prescribed  by  section  2844,  and  duly  made  and  filed  with  said  surrogate  a  cer- 
tificate and  report  of  the  examination  made  by  him  pursuant  to  said  appoint- 
ment and  designation. 

That  A.  B.  was,  on  the  day  of  ,         ,  duly  appointed  guardian  of  the 

property  of  M.  N.,  an  infant,  by  letters  of  guardianship  duly  issued  from  said 
court.  That  deponent  in  the  course  of  said  examination  has  made  examination 
and  inquiry  respecting  the  filing  by  said  guardian  of  the  annual  account  or  in- 
ventory required  by  said  section  2842  to  be  filed  in  the  month  of  January,  , 
and  finds  and  states,  and  he  has  so  certified  and  stated  in  the  aforesaid  certifi- 
cate and  report,  that  said  guardian  has  never  filed  such  account  or  inventory. 
That  on  the  day  of  ,         ,  an  order  was  made  by  the  said  surro- 

gate requiring  the  said  guardian  to  file  said  account  or  inventory,  and  the  said 
order  was  served  on  the  said  guardian  on  the  day  of  ,         ,  and  he 

has  failed  to  comply  with  the  same,  and  deponent  has  made  and  filed  with  the 
said  surrogate  a  certificate  to  this  eff'ect. 

[Jurat.]  [Signature.] 

III.  Order  upon  Foregoing  Affidavit. 
[Title.] 

It  appearing  from  an  examination  duly  made  under  my  direction  pursuant 
to  section  2844  of  the  Code  of  Civil  Procedure,  as  to  the  filing  of  their  annual 
accounts  and  inventories  in  the  month  of  January,  ,  by  guardians  of  the 
estates  of  their  wards,  theretofore  appointed  by  said  court,  that  the  said  A.  B., 
the  guardian  of  the  property  of  M.  N.,  an  infant,  has  failed  and  omitted  to 
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file  the  annual  account. or  inventory  required  to  be  filed  in  the  month  of  Janu- 
ary, ,  and  an  order  having  been  made  on  the  day  of  ,  requiring  said 
guardian  to  file  such  an  account  and  inventory,  and  it  appearing  that  said 
order  was  served  upon  the  said  guardian  on  the  day  of  ,  and  that 
he  has  failed  to  comply  with  the  same; 

It  is  obdeeed,  that  0.  P.  be  and  he  is  hereby  appointed  the  special  guardian 
of  the  said  M.  N.,  infant,  for  the  purpose  of  filing  a  petition  in  his  behalf  for 
the  removal  of  his  said  guardian  and  prosecuting  the  necessary  proceedings 
for  the  purpose. 

IV.  Annual  Inventory  and  Account. 
[Title.] 

I,  A.  B.,  of  ,  the  general  guardian  of  M.  N.,  infant,  do  make,  render, 

and  file  the  following  inventory  and  account: 

On  the  day  of  ,         ,  I  was  duly  appointed  the  general  guardian 

of  M.  N.,  an  infant,  by  the  surrogate  of  the  county  of 

Schedule  A,  hereto  annexed  (as  part  of  said  inventory),  contains  a  full  and 
true  statement  and  description  of  each  article  or  item  of  personal  property  of 
said  M.  N.,  received  by  me  since  ,  the  date  of  my  appointment  [or,  last 

account],  and  of  the  value  of  each  article  or  item  so  received. 

Schedule  B,  hereto  annexed  (as  part  of  said  inventory),  contains  a  full  and 
true  statement  and  list  of  the  articles  or  items  of  said  property  now  remaining 
in  my  hands. 

Schedule  C,  hereto  annexed  ( as  part  of  said  inventory ) ,  contains  a  full  and 
true  statement  and  list  of  the  articles  or  items  of  said  property  now  remaining 
in  my  hands. 

Schedule  D,  hereto  annexed  ( as  part  of  said  inventory ) ,  contains  a  full  and 
true  statement  of  the  amount  and  nature  of  each  investment  of  money  made 
by  me,  and  of  the  manner  in  which  the  fund  is  at  present  invested 

Said  Schedules  A,  B,  C,  and  D  constitute  said  inventory,  and  are  respect- 
ively signed  by  me. 

Schedule  E,  hereto  annexed,  and  signed  by  me,  is  a  full  and  true  accoimt, 
in  form  of  debtor  and  creditor,  of  all  my  receipts  and  disbursements  of  money, 
since  ,  the  date  of  [as  aiove'i,  and  distinctly  states  the  amount  of  the  bal- 

ance remaining  in  my  hands,  to  be  charged  to  me  in  the  next  year's  account,; 
as  the  sum  of  dollars ;  all  of  which  is  respectfully  submitted.  ' 

[Date.']  [Signature.'] 

['Verification  as  follows:']  I,  A.  B.,  being  duly  sworn,  say,  that  I  am  the  gen- 
eral guardian  of  M.  N.,  an  infant;  that  the  foregoing  inventory  and  account 
contain,  to  the  best  of  my  knowledge  and  belief,  a  full  and  true  statement  of 
all  my  receipts  and  disbursements  on  account  of  my  ward;  and  of  all  moneys 
and  other  personal  property  of  my  ward  which  have  come  to  my  hands,  or  have 
been  received  by  any  other  person  by  my  order  or  authority,  or  for  my  use, 
since  ,         ,  and  of  the  value  of  all  such  property;  together  with  a  full 

and  true  statement  and  account  of  the  manner  in  which  I  have  disposed  of  the 
same,  and  of  all  the  property  remaining  in  my  hands  at  the  present  time ;  and 
a  full  and  true  description  of  the  amount  and  nature  of  each  investment  made 
by  me  since  ;  and  that  I  do  not  know  of  any  error  or  omission  in  the 

inventory  or  account  to  the  prejudice  of  my  ward. 

[Jurat.']  [Signature.] 

No.  78. 

[Ante,  §  1033.] 
Accounting  of  General  Guardian. 

I.  Petition  for  'Voluntary  Accounting. 
[Title.'] 
To  the  Surrogate's  Court  of  the  city  and  county  of  New  York: 

The  petition  of  A.  B.,  residing  at  No.  ,  street,  in  the  city  of  New 
York,  respectfully  showeth  that  letters  of  guardianship  upon  the  estate  of 
M.  N.,  infant  over  [or,  under]  the  age  of  fourteen  years,  were  granted  to  your 
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petitioner   on   the  day   of  ,         ,   by   this   court;    that   said   infant 

resides  at  No.         ,         street,  in  said  city  of  New  York. 

That  the  sureties  in  the  official  bond  of  your  petitioner  as  such  guardian  are 
the  following  persons  [giving  names  and  residences'^. 

That  said  infant,  on  the  day  of  ,         ,  attained  the  age  of 

years.  And  your  petitioner  is  desirous  of  rendering  an  account  of  all  his  pro- 
ceedings as  such  general  guardian  to  the  surrogate's  court  of  this  city  and 
county,  and  of  having  the  same  judicially  settled  and  of  being  discharged  from 
his  duties  and  liabilities.  And  for  that  purpose  prays  that  a  citation  may  be 
issued  to  the  above-named  person  to  attend  such  settlement. 

[Dote.]  [Signature.'] 

[Verification.'] 

II.  Petition  by  'Ward  for  Order  to  Account. 
To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  M.  N.,  of  the  town  of  ,  in  the  county  of  ,  re- 

spectfully shows  that  letters  of  general  [or  otherwise]  guardianship  of  the 
property  and  estate  of  your  petitioner,  an  infant  under  [or,  over]  the  age  of 
fourteen  years  were  granted  to  A.  B.,  of  the  town  of  ,  in  the  county  of 

,  on  the  day  of  ,         .     That  your  petitioner,  on  the 

day  of  ,         ,  attained  the  age  of  twenty-one  years,  and  that  his  said 

guardian  has  rendered  no  account  of  his  proceedings  as  such. 

Your  petitioner  desires  said  A.  B.  to  render  an  account  of  all  his  proceed- 
ings as  such  guardian,  and  for  that  purpose  prays  that  a  citation  issue  to 
him  requiring  him  to  appear  in  this  court  at  a  certain  day  to  be  therein  spe- 
cified, and  render  an  account  of  his  proceedings  as  such  guardian,  and  that 
such  other  and  further  proceedings  may  be  had  thereon  as  shall  be  just  and 
equitable. 

[Date.]  ['Verification.'] 

III.  Account  of  Proceedings 
[Title.'] 
To  the  Surrogate's  Court  of  the  city  and  county  of  New  York: 

I,  A.   B.,  residing  at  No.         ,  street,   in  the   city  of  New  York,   do 

hereby  render  the  following  account  of  my  proceedings  as  general  guardian  of 
M.  N.,  infant:      On  the  day  of  ,         ,  letters   of  guardianship   on 

the  estate  of  said  infant  were  granted  to  me  by  this  court.     On  the 
day  of  ,         ,  I  caused  to  be  filed  in  the  office  of  the  surrogate  of  this 

county  a  true  and  full  inventory  and  account  of  each  article  or  item  of 
personal  property  belonging'  to  said  infant,  pursuant  to  sections  2842  and  2843 
of  the  Code  of  Civil  Procedure ;  and  annually  thereafter,  to  wit :  on  the  [speci- 
fying the  dates  on  which  the  guardian  had  previously  filed  his  annual  inven- 
tory], I  caused  to  be  filed  in  the  office  of  said  surrogate  annual  inventories  and 
accounts  of  the  personal  property  of  said  infant,  as  prescribed  by  the  sections 
of  the  Code  of  Civil  Procedure  above  specified;  the  last  of  which  said  inven- 
tories and  accounts  was  so  filed  on  the  day  of  ,  ,  and  the 
value  of  the  personal  property  of  said  infant  then  remaining  in  my  hands 
amounted  to  the  sum  of             dollars. 

Schedule  A,  hereto  annexed,  contains  a  statement  of  all  property  belong- 
ing to  my  ward,  which  came  into  my  hands  upon  assuming  the  office  of  gen- 
eral guardian. 

Schedule  B,  hereto  annexed,  contains  a  statement  of  all  property  which 
has  come  into  my  hands  s>ince  said  day  of  ,         ,  together  with  a 

statement  of  all  the  debts  due  said  ward,  collected  by  me,  and  also  of  all 
moneys  and  interest  received  by  me  for  which  I  am  legally  accountable. 

Schedule  C,  hereto  annexed,  contains  a  statement  of  all  property  of  said 
ward  now  remaining  in  my  hands,  and  a  full  and  true  description  of  the 
amount  and  nature  of  each  investment  made  by  me  since  my  appointment. 

Schedule  D,  hereto  annexed,  contains  a  statement  of  all  property  charged 
in  schedules  A  and  B,  not  now  remaining  in  my  hands,  together  with  a  state- 
ment of  the  manner  and  purposes  of  its  disposal. 
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Schedule  E,  hereto  annexed,  contains  a  statement  in  form  of  debit  and 
credit  of  all  moneys  received  and  disbursed  by  me  on  account  of  said  ward, 
since  the  said  day  of  ,         ,  and  distinctly  states  the  balance  now 

remaining  in  my  hands. 

Schedule  P,  hereto  annexed,  contains  the  name,  age,  and  place  of  residence 
of  the  ward  for  whom  I  have  acted  as  general  guardian. 

Schedule  G,  hereto  annexed,  contains  a  statement  of  all  other  facts  aflfect- 
ing  my  administration  as  such  general  guardian. 

I  charge  myself  as  follows: 
With  amount  of  property,  as  per  Schedule  A $ 

"  "  increase,       "  "  B 

Total    $ 

I  credit  myself  as  follows: 

With  amount  as  per  Schedule  D $ 

"  "       of  disbursements,  as  per  Schedule  B 

Total    $ 


Leaving  a  balance  of  dollars  to  be  distributed  to  said  ward,  subject  to  the 
amount  of  my  commissions  and  the  expenses  of  this  accounting.  The  said 
schedules,  which  are  severally  signed  by  me,  are  a  part  of  this  account. 

[Signature], 
General  Guardian  of  ,  infant. 

IV.  Oath  to  Account. 
[Venue.l 

I,  A.  B.,  the  general  guardian  of  M.  N.,  infant,  being  duly  sworn,  do  depose 
and  say,  that  the  foregoing  account  and  schedules  contain,  to  the  best  of  my 
knowledge  and  belief,  a  full  and  true  statement  of  all  my  receipts  and  disburse- 
ments on  account  of  said  ward ;  and  of  all  moneys  and  other  personal  property 
of  the  said  ward,  wliieh  have  come  to  my  hands  or  have  been  received  by  any 
other  person  by  my  order  or  authority,  or  for  my  use,  since  my  appointment; 
and  of  the  value  of  all  such  property,  together  with  a  full  and  true  statement 
and  account  of  the  manner  in  which  I  have  disposed  of  the  same,  and  of  all  the 
property  remaining  in  my  hands  at  the  present  time,  and  a  full  and  true  de- 
scription of  the  amount  and  nature  of  each  investment  made  by  me  since  my 
appointment;  and  I  do  not  know  of  any  error  or  omission  in  the  foregoing 
account  and  schedules  to  the  prejudice  of  said  ward. 

IJurat.]  [Signature'], 

General  Guardian. 

V.  Decree  Settling  Guardian's  Account. 
[Title.] 

A.  B.,  general  guardian  of  M.  N.,  infant,  having  heretofore  made  application 
to  the  surrogate  of  the  city  and  county  of  New  York,  for  a  judicial  settlement 
of  his  account  as  such  general  guardian,  and  a  citation  having  been  thereupon 
issued,  pursuant  to  statute,  directed  to  said  M.  N.,  citing  and  requiring  him 
personally  to  be  and  appear  before  the  said  surrogate,  at  his  office  in  the  city 
of  New  York,  on  the  day  of  ,         ,  last  past,  at  ten  o'clock  in  the 

forenoon  of  that  day,  then  and  there  to  attend  such  judicial  settlement,  and 
the  said  citation  having  been  returned  with  proof  of  the  due  service  thereof  on 
said  M.  N.,  and  the  said  general  guardian  having  appeared  on  the  return  day 
of  said  citation,  by  G.  H.,  his  attorney  [name  other  appearances,  if  any],  and 
the  said  general  guardian  having  rendered  his  account  under  oath,  before  the 
said  surrogate;  and  the  said  account  haying  been  filed,  together  with  the 
vouchers  in  support  thereof,  and  [recite  the  filing  of  objections  and  reference, 
if  any],  and  the  same  matter  having  been  duly  adjourned  to  this  day,  the  said 
surrogate,  after  having  examined  the  said  account  and  vouchers,  now  here  finds 
the  state  and  condition  of  the  said  account  to  be  as  stated  and  set  forth  in  the 
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following  summary  statexnent  thereof,  made  by  the  said  surrogate  as  settled 
and  adjusted  by  him,  to  be  recorded  with  and  taken  to  be  a  part  of  the  decree 
in  this  matter,  to  wit: 

A  summary  statement  of  the  account  of  proceedings  of  A.  B.,  general  guard- 
ian of  M.  N.,  infant,  made  by  the  surrogate  as  judicially  settled  and  allowed. 

The  said  general  guardian,  A.  B.,  is  chargeable  as  follows:  [give  summary  as 
in  account  of  proceedings]. 

And  it  appearing  that  the  said  general  guardian  has  fully  accounted  for  all 
the  moneys  and  property  of  the  estate  of  said  infant,  which  have  come  into  his 
hands  as  such  general  guardian,  and  his  account  having  been  adjusted  by  the 
said  surrogate,  and  a  summary  statement  of  the  same  having  been  made  as 
above  and  herewith  recorded.  It  is  hereby  ordered,  adjudged,  and  decreed, 
that  the  said  account  be  and  the  same  is  hereby  judicially  settled  and  allowed 
as  filed  and  adjusted. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  [add,  if  desired, 
clauses  as  to  payments  to  infant  on  attaining  majority,  and  as  to  a  final  dis- 
charge of  the  guardian] . 

VI.  Discharge  of  Guardian  by  Ward,  after  Reaching  Majority. 
[Title.} 

I,  M.  N.,  of  the  county  of  ,  New  York,  do  hereby  declare  and  state  the 

fact  to  be  that  I  became  of  the  full  age  of  twenty-one  years  on  the  day  of 

,  .  And  further  that  since  I  so  became  of  full  age  my  general 
guardian,  A.   B.,  who  was  so  appointed  by  the  surrogate  of  said  county  of 

,  on  the  day  of  ,         ,  has  had  an  accounting  and  settlement 

with  me  of  and  concerning  all  matters  in  any  way  relating  to  my  said  guard- 
ianship, and  that  on  such  settlement  said  A.  B.  did  pay  to  me  the  sum  of 

dollars,  and  which  sum  of  money  I  did  and  do  now  receive  in  full  of 
all  claims  and  demands  of  every  name  and  nature  against  said  A.  B.,  as  my 
said  general  guardian,  and  to  the  end  that  said  A.  B.  may  be  in  all  things 
fully  and  finally  discharged  from  said  trust  and  from  all  liability  to  me  by 
reason  of  such  guardianship;  I  do  hereby  request,  authorize,  and  empower  the 
surrogate  of  said  county  of  ,  upon  filing  this  instrument  to  enter  the 

proper  order  or  decree  fully,  finally,  and  iri  all  things  releasing  and  discharg- 
ing said  A.  B.  of  and  from  all  claims,  demands,  and  liability  to  me  by  reason 
■of  any  and  all  matters  in  any  way  relating  to  my  guardianship. 
In  Witness  Whereof  [etc.]. 

[Acknowledgm,ent.'] 

No.  79. 

lAnte,  §  1045.] 

Revocation  of  Letters  of  Guardianship. 

I.  Petition. 
'[Title.'] 

To  the  Surrogate's  Court  of  the  county  of  : 

The  petition  of  R.  M.,  an  infant,  respectfully  shows: 

I.  That  your  petitioner  is  an  infant  under  [or,  over]  the  age  of  fourteen 
years  [or,  state  relationship  to  infant  —  or,  that  petitioner  is  a  surety  of 
guardian] . 

II.  That  on  the  day  of  ,  ,  one  M.  G.,  of  W.,  in  the  county 
of  S.,  was,  by  a  decree  of  this  court,  appointed  general  [or,  temporary] 
•guardian  of  the  personal  property  [or  either]  of  your  petitioner  [or,  said  in- 
fant], and  letters  of  guardianship  were  thereafter  issued  to  said  M.  G.  by 
-this  court. 

III.  [Set  forth  ground  of  removal,  v.  g.,  thus:"]  That  said  guardian  has  re- 
moved from  the  State  of  New  York,  and  now  resides  at  ,  in  the  State 
of 
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WiiEREroRE,  your  petitioner  prays  the  decree  of  this  court  revoking  said 
letters  of  guardianship;  and  that  said  guardian  may  be  cited  to  show  cause- 
why  such  a  decree  should  not  be  made.    • 

[Date.]  [Signature.] 

[Verification.'] 

II.  Citation, 
[Adapt  from  above  petition  and  No.  5.] 

III.  Order  Removing  Guardian. 
[Title.] 

On  reading  and  filing  the  citation  heretofore  issued  in  this  matter,  return- 
able this  day,  with  proof  of  the  due  service  thereof  on  M.  G.,  the  guardian  of 
the  above-named  minor;  and  the  said  M.  G.  [not]  having  appeared,  and  the 
surrogate  being  satisfied,  after  hearing  proofs  and  allegations  of  the  parties, 
as  to  the  truth  of  the  matters  stated  in  the  petition  of  A.  B.  in  this  proceeding, 
it  is 

Oedeeed  and  decreed,  that  the  said  M.  G.  be  removed  from  the  office  of 
guardian  of  the  person  and  estate  of  said  minor,  and  that  his  appointment 
heretofore  made  be  revoked.  [Signature], 

Surrogate. 

No.  80. 

[Ante,  §  1042.] 

Resignation  of  Quardian. 

I.  Petition. 
[Title.] 
To  the  Surrogate  of  the  county  of  : 

The  petition  of  M.  G.,  of  the  town  of  W.,  county  of  S.,  respectfully  shows : 

That  heretofore  your  petitioner  was,  on  the  day  of  ,         ,  duly 

appointed  by  the  surrogate  of  said  county  the  guardian  of  person  and  estate 
.  of  R.  M.,  a  minor,  and  has,  as  your  petitioner  verily  believes,  conducted  her- 
self honestly  in  the  execution  of  her  trust. 

That  A.  G.  M.  and  E.  E.  M.  are  the  next  of  kin  of  said  minor,  residing  in 
this  county,  above  the  age  of  fourteen  years;  and  that  0.  B.  and  D.  R.  are  the 
sureties  in  the  official  bond  of  your  petitioner. 

That  your  petitioner  is  desirous  of  resigning  her  trust  as  such  guardian,  and 
that  her  letters  be  revoked,  for  the  reason  that  she  has  removed  from  this 
State  [or,  is  about  to  remove  —  or  other  cause],  and  she  prays  that  she  may 
be  permitted  to  render  an  account  .of  her  proceedings  as  such  guardian,  and 
that  the  same  be  judicially  settled,  to  the  end  that  a  successor  may  be  ap- 
pointed, and  that  your  petitioner  may  be  relieved  therefrom. 

[Date.]  [Signature.] 

[Verification.] 

II.  Citation. 
[Adapt  from  No.  5.] 

III.  Order  for  Delivery  of  Assets  to   Surrogate. 
[Title.] 

It  appearing  to  the  satisfaction  of  the  surrogate,  that  M.  G.,  guardian  of 
the  above-named  minor,  has,  in  all  respects,  conducted  herself  honestly  in  the 
execution  of  her  trust ;  that  she  has  rendered  u  full,  just,  and  true  account  of 
her  proceedings  as  such,  and  that  the  interests  of  the  said  minor  would  not  be 
prejudiced  by  allowing  the  guardian  to  resign  her  trust,  it  is 

Oedeeed,  that  said  M.  G.,  who  has  accounted,  deliver  over  all  the  books, 
papers,  money,  choses  in  action,  or  other  property  of  said  minor,  appearing 
in  her  hands  by  her  said  account  to  the  surrogate,  and  that  she  take  duplicate 
receipts  for  the  same.  [Signature], 

Surrogate. 
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IV.  Decree  Revoking  Letters. 
[Title.'\ 

M.  G.,  guardian  of  tha  above-named  minor,  having  heretofore  petitioned 
this  court  to  be  allowed  to  resign  her  trust,  and  the  said  minor  having  been 
cited,  and  also  the  sureties  in  the  official  bond  of  the  petitioner,  and  such 
further  proceedings  having  been  had  that  the  said  M.  G.  rendered  her  account 
as  such  guardian,  and  the  said  M.  G.  having,  in  accordance  with  the  order 
of  this  court,  delivered  over  to  the  said  surrogate,  all  the  books,  papers, 
moneys,  choses  in  action,  or  other  property  of  said  minor,  and  having  filed  in 
this  court  one  of  the  receipts  taken  therefor,  it  is 

Ordebed  and  decreed,  that  the  said  M.  G.,  on  her  own  application,  has  been 
and  is  permitted  to  resign  her  trust  as  guardian  of  the  said  minor,  and  she 
is  discharged  from  any  further  custody  or  care  of  said  minor,  or  of  his  estate, 
and  the  letters  issued  to  said  guardian  be  and  the  same  are  hereby  revoked. 

[Hay  provide  for  a  successor,  as  thus:]  And  it  is  ptjktheb  ordered,  that 
L.  R.,  of  ,  be  and  he  is  hereby  appointed  the  successor  of  the  said  M.  G., 

as  guardian  of  the  said  E.  M.,  upon  his  taking  the  oath  and  giving  the  bond 
required  by  law,  and  that  upon  so  doing  letters  of  guardianship  issue  to  him 
as  such  guardian. 

No.  8i. 

[Ante,  §  1093.] 
Enforcement  of  Orders   and  Decrees   by  Attachment. 

I.  The  Attachment. 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the  county  of  , 

greeting : 

We  command  you,  that  you  attach  W.  B.,  the  administrator  [etc.l  of  M.  B., 
deceased,  if  he  shall  be  found  in  your  bailiwick,  and  bring  him  personally  be- 
fore our  surrogate  of  the  county  of  ,  at  the  surrogate's  office  of  the 
county  of  ,  on  the  day  of  ,  ,  to  answer  unto  us  for  cer- 
tain trespasses  and  contempts  against  us  in  not  complying  with  the  exigency 
of  a  citation  heretofore  duly  issued  by  our  surrogate  of  the  county  of  , 
directed  to  him,  requiring  him  to  appear  before  said  surrogate  on  a  certain 
day,  now  past,  and  render  an  account  of  his  proceedings  as  such  administrator 
as  aforesaid,  or  show  cause  why  an  attachment  should  not  be  issued  against 
him,  and  duly  and  personally  served  on  the  said  W.  B.  more  than  days 
before  the  return  day  thereof,  as  appears  by  satisfactory  proof  of  such  service 
duly  taken  and  had  before  our  said  surrogate,  and  for  disobedience  to  which 
citation  this  attachment  is  issued.  Letters  of  administration  [etc.]  of  said 
M.  B.,  dei^eased,  having  been  heretofore,  in  due  form  of  law,  granted  and  is- 
sued by  our  said  surrogate  to  the  said  W.  B.  And  you  are  to  make  and  return 
to  our  said  surrogate,  in  the  surrogate's  court  of  the  county  of  ,  on  the 
day  of  ,  ,  at  the  surrogate's  office  in  aforesaid,  a  certifi- 
cate under  your  hand,  of  the  manner  in  which  you  shall  have  executed  this 
writ;  and  have  you  then  and  there  this  writ. 

In  Testimony  Whereof,  we  have  caused  the  seal  of  office  of  our  said  surro- 
gate to  be  hereunto  affixed. 

[l.  s.]      Witness  [etc.'].  [Signature  of  surrogate.] 

[Indorsement:]   Let  the  administrator  within  named  give  a  bond  for  his 
appearance  to  answer  on  the  return  day  of  the  within  writ,  in  the  penalty  of 
dollars,  with  two  sufficient  sureties. 

[Signature  of  surrogate.] 

II.  Order  Directing  Interrogatories. 
[Title.] 

It  appearing  to  the  court  that  W.  B.,  the  administrator  [e*c.],  being  in 
contempt  for  not  appearing,  personally  or  otherwise,  and  rendering  an  account 
of  his  proceedings  as  such  administrator,  pursuant  to  a  citation  for  that  pur- 
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pose  duly  issued  and  served  upon  him,  a  writ  of  attachment  had  issued  against 
him,  directed  to  the  sheriff  of  county,  returnable  this  day,  whereupon 

Ihe  sheriff  returned  that  he  had  attached  "the  said  W.  B.,  and  had  let  him 
at  large  on  bail,  according  to  a  bond  returned  with  such  attachment  [or,  taken 
his  body,  and  that,  for  want  of  bail,  he  had  him  in  custody  before  the  court]  ; 
and  he  denying  that  he  is  guilty  of  the  misconduct  alleged  against  him; 

It  is  ordered,  that  interrogatories  specifying  the  facts  and  circumstances 
alleged  against  the  said  W.  B.  be  forthwith  filed  in  this  ofBce,  and  that  a  copy 
thereof  be  served  on  the  said  W.  B.;  and  that  he  put  in,  immediately  after 
the  service  upon  him  of  such  copy,  written  answers  to  such  interrogatories, 
upon  oath,  and  file  the  same  in  this  office. 

And  it  is  further  ordered,  that  the  said  sheriff  detain  the  said  W.  B.  in 
his  custody  until  the  further  order  of  this  court. 

III.  Interrogatories. 
ITUle.] 

Interrogatories  to  be  exhibited  for  the  examination  of  W.  B.,  the  admin- 
istrator [etc.'],  pursuant  to  an  order  made  in  this  matter  on  the  day 
of             ,          ; 

First  Interrogatory.     Were  you,  or  were  you  not,  on  or  about  the 
day  of  ,  last,  or  at  any  other  and  what  time,  served  with  a  citation  to 

appear  personally  before  the  surrogate  of  county,  on  the  day  of 

inst.,  at  ten  o'clock,  A.  m.,  at  the  courthouse  in  ,  and  render  an 

account  of  your  proceedings  as  administrator  [eic]  of  M.  B.,  deceased? 
When  and  bj'  whom  was  such  service  made?  Answer  this  interrogatory  fully 
and  particularly. 

Second  Interrogatory.  Is  not  the  citation  now  shown  and  read  to  you  the 
ouG  served,  and  the  copy  whereof  was  so  left  with  you?     Answer  fullv. 

Third  Interrogatory.  Did  you,  or  not,  personally  or  otherwise,  appear  or 
render  your  accoutit  as  such  administrator  or  otherwise,  pursuant  to  the  exi- 
gency of  said  citation?  Did  you,  on  that  day,  show  cause  why  an  attachment 
should  not  be  issued  against  you?    Answer  fully. 

[Signature  of  surrogate.] 

IV.  Answers  to  Interrogatories. 
[Title.] 

Answers  to  the  interrogatories  exhibited  and  filed  in  the  above  matter, 
under  the  oath  of  W.  B.,  the  administrator  aforesaid. 

To  the  first  interrogatory  he,  answering,  says:  I  was,  on  or  about  the 
day  of  ,  last,  duly  served  with  such  a  citation  as  is  referred  to  in  this 

ii-:terrogatory.  A  copy  of  the  citation  was  left  with  me.  The  service  was 
made  by  H.  S. 

To  the  second  interrogatory  he,  answering,  says :  It  is  the  same  citation  and 
of  v/bich  a  copy  was  left  with  me. 

To  the  third  interrogatory  he,  answering,  says:  I  did  not,  personally  or 
otherwise,  appear  or  render  any  account  as  such  administrator,  or  otherwise, 
pursuant  to  the  exigency  of  the  said  citation.  I  did  not,  on  that  day,  show 
cause  why  an  attachment  should  not  issue  against  me. 

[Jurat.]  [Signature.] 

V.  Gommitment. 
[Title.] 

A  writ  of  attachment  having  been  heretofore  issued,  out  of  and  imder  the 
real  of  this  court,  against  W.  B.,  the  administrator  [etc.]  of  M.  B.,  deceased, 
for  his  contempt  in  not  appearing  and  rendering  an  account  as  such  admin- 
istrator as  duiy  cited  and  ordered  to  do,  directed  to  the   sheriff  of 
county,  and  return.ahle  the  day  of  ,  instant,  and  the  said  sherifT 

having  returned  that  he  had  attached  said  W.  B.,  and  taken  his  body,  and  that, 
for  want  of  bail,  he  had  him  in  custody  before  the  court  [or,  and  had  let  him 
at  large  on  bail,  according  to  a  bond  returned  with  such  attachment]  ;  and 
the  said  W.  B.  having  been,  by  virtue  of  such  attachment,  personally  before 
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the  eoxirt,  on  this  day,  and  denying  the  alleged  contempt,  it  was  thereupon 
ordered  that  interrogatories  specifying  the  facts  and  circumstances  alleged 
against  the  said  W.  B.  should  be  forthwith  filed  in  this  office,  and  that  a  copy 
thereof  should  be  served  on  him,  and  that  the  said  W.  B.  should  put  in  writ- 
ten answers  to  such  interrogatories,  upon  oath,  immediately  after  the  service, 
of  such  interrogatories  upon  hiin,  and  file  the  same  in  his  office.  And  it  now 
appearing,  from  said  interrogatories  and  answers  thereto,  and  proofs  in  this 
matter,  that  the  said  W.  B.  has  committed  the  contempt  with  which  he  is 
charged,  and  this  court  now  adjudging  him  to  hp.ve  been  guilty  of  the  mis- 
conduct alleged,  and  that  such  misconduct  was  calculated  to,  or  did,  actually 
defeat,  impair,  impede,  or  prejudice  the  rights  of  the  legatees  under  the  will 
in  this  matter. 

It  is  okdbrkd,  that  a  fine  of  .$25  be,  and  the  same  is  hereby,  imposed  upon 
the  said  W.  B.  for  his  said  misconduct. 

A^v  IT  IS  FURTHER  ORDERED,  that  the  said  W.  B.  do  pay  the  charges  and  fees 
for  serving  the  citation  in  this  matter,  amounting  to  $10,  and  also  pay  to  the 
sheriff  of  the  county  of  his  legal  charges  and  fees  for  executing  said 

wai'rant  of  attachment. 

And  it  is  further  ordered,  that  the  said  W.  B.  be,  and  he  is  hereby,  di- 
rected to  stand  committed  to  the  common  jail  of  the  county  of  ,  there 
to  remain  charged  upon  this  contempt,  until  he  shall  have  rendered  an  ac- 
count of  his  proceeding  as  such  administrator  [etc.]  of  said  M.  B.,  deceased, 
and  paid  such  fine,  charges,  and  costs;  unless  the  court  shall  see  fit  sooner 
to  discharge  him.    And  that  a.  warrant  issue  for  that  purpose. 

[Signature  of  surrogate.l 

No.  83. 

[Ante,  §  1094.] 

I.  Order  to  Pay  Money. 
[Title.] 

On  reading  and  filing  the  order  to  show  cause  herein,  dated  ,         ,  and 

the  affidavits  of  ,  on  which  the  same  was  based,  and  due  proof  of  the 

due  service  thereof  on  John  Jones,  temporary  administrator;  and  on  read- 
ing and  filing  the  affidavit  of  John  Jones,  submitted  in  opposition  to  said 
motion,  after  hearing  for  the  motion,  and  no  one  appearing  on  behalf  of 

said  Jones  to  oppose. 

Ordered,  that  the  said  motion  be,  and  the  same  hereby  is,  granted. 

Ordered,  that  John  Jones,  as  temporary  administrator  of  the  above  estate, 
pay  to  ,  administrator  with  the  will  annexed,  of  ,  deceased,  or  to 

Messrs.  Jackson  &  Martine,  his  attorneys,  within  five  days  from  the  servica 
on  him.  of  a  copy  of  this  order,  the  sum  of  two  thousand  dollars,  and  that 
upon  such  paym.ent,  and  production  of  a  receipt  showing  the  same,  to  the  ref- 
eree to  whoui  has  been  referred  the  settlement  of  said  temporary  adminis- 
trator's account,  the  said  administrator  be  credited  with  that  amount,  the  said 
sum  of  $2,000.  After  the  same  is  so  placed  in  the  hands  of  said  administrator, 
to  be  subject  to  the  pa:iTnent  of  such  sum  as  may  be  found  due  said  tem- 
porary administrator  for  commissions,  disbursements,  or  any  other  lawful 
costs  and  charges.  [Signature  ofl. 

Surrogate. 

11.  Order  for  Warrant  of  Commitment  for  Nonpayment  of  Money. 

[Title.] 

On  reading  and  filing  the  affidavits  of  ,  administrator  with  the  will 

annexed  of  °        ,  deceased,  and  the  affidavit  of  ,  showing  due  personal 

service  on  said  John  Jones,  of  a  certified  copy  of  the  order  made  herein,  on  the 
day  of  ,        ,  and  that  more  than  five  days  have  elapsed  since  such 

service;  and  also  showing  a  demand  of  the  payment  of  the  moneys  mentioned 
in  said  order  of  said  John  .Jones  personally,  and  also  showing  the  violation 
bv  said  John  Jones  of  said  order,  and  his  neglect  and  refusal  to  pay  said 
moneys  or  any  part  thereof,  which  said  order  directed  said  John  Jones  to  pay 
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the  said  ,  as  administrator,  etc.,  within  five  days  from  the  service  on 

him  of  a  copy  of  said  order,  the  sum  of  two  thousand  dollars;  and  on  reading 
also  the  order  of  the  general  term  of  the  supreme  court,  first  department, 
dated  the  day  of  ,        ,  affirming  said  order  of  ,         ,  and  the 

costs  of  this  proceeding  to  compel  such  payment,  being  now  fixed  at 
dollars. 

Now,  on  ]riotion  of  Messrs.  Jackson  &  Martine,  attorneys  for  said  , 

administrator  as  aforesaid. 

It  is  o.rdtjbed,  that  a  precept  be  issued  out  of,  and  under  the  seal  of  this 
court,  directed  to  the  sheriff  of  the  county  of  New  York,  commanding  him  to 
take  the  body  of  the  said  John  Jones,  if'  he  shall  be  found  in  his  bailiwick, 
and  commit  him  to  the  common  iail  of  said  county  of  New  York,  and  to  keep 
and  detain  him  therein,  under  his  custody,  until  he  shall  pay  the  sum  of  two 
thousand  dollars,  as  required  by  said  order,  and  also  the  further  sum  of 
dollars,  for  the  costs  and  expenses  of  the  proceeding  to  compel  such  payment, 
together  with  the  sheriff's  fees  on  such  precept. 

III.  Warrant  of  Commitment. 
The  People  of  the  State  of  New  York, 

To  the  Sheriff  of  the  county  of  New  York,  greeting: 

Whereas,  on  the  day  of  ,         ,  by  a  certain  order  made  in  our 

surrogate's  court  for  the  county  of  New  York,  in  a  certain  proceeding  depend- 
ing therein,  entitled  "  In  the  Matter  of  the  Accounting  of  John  Jones,  a? 
temporary  administrator  of  the  estate  of  ,  deceased,"  it  was  ordered  that 

the  said  John  Jones  pay  to  ,  administrator  with  the  will   annexed  of 

,  deceased,  or  to  Messrs.  Jackson  &  Martine,  his  attorneys,  the  sum  of 
two  thousand  dollars,  within  five  days  from  the  service  upon  him  of  a  copy 
of  said  order. 

And  Whereas,  it  appears  that  a  certified  copy  of  said  order  has  been  served 
upon  said  John  Jones  more  than  five  days  since,  and  that  a  personal  demand 
lias  been  made  on  the  said  -Tohn  Jones  for  the  payment  of  the  said  sum  of 
two  thousand  dollars,  by  and  on  behalf  of  the  said  ,  administrator,  as 

aforesaid,  and  by  and  on  behalf  of  Messrs.  Jackson  &  Martine,  his  attorneys, 
nnd  that  the  said  John  Jones  has  hitherto  neglected  and  refused,  and  still 
neglects  and  refuses  to  pay  the  same. 

And  Whereas,  an  order  was  made  herein  on  the  day  of  ,         , 

directing  a  warrant  to  issue  to  commit  the  said  John  Jones  to  the  common 
jail  of  the  said  county,  there  to  be  kept  and  detained  until  he  shall  pay  thi' 
said  sum  of  money,  together  with  the  sheriff's  fees  herein. 

Now,  T]ief,efore,  we  command  you,  that  you  take  the  body  of  the  said  John 
Jones,  if  he  shall  be  found  in  your  bailiwick,  and  commit  him  to  the  com- 
mon jail  of  the  county  of  New  York,  and  keep  and  detain  him  therein,  under 
your  custody,  until  he  shall  have  fully  paid  the  said  sum  of  two  thousand 
dollars,  as  required  by  said  order,  and  also  your  fees  hereon,  or  until  the  said 
■John  Jones  be  discharged  according  to  law. 

And  you  are  to  return  this  writ  and  mandate  on  the  day  of  , 

,  to  this  court,  together  with  a  certificate,  under  your  hand,  of  the  man- 
ner in  which  you  shall  have  e.vecuted  the  same. 

Witness,  ,  surrogate  of  the  county  of  New  York,   at  the  Hall  of 

Kecords,  in  the  city  of  New  York,  the  day  of  , 

[Seal.']  [Signature  o/]. 

Surrogate. 
No.  83. 
[Ante,  §   1122.] 

Probate  of  Heirship. 

I.  The  Petition. 

[Allege  death  and  other  jurisdicti-onal  facts,  as  in  Nos.  16  and  42.] 
[//  the  court  has  already  acquired  jurisdiction  of  the  estate}  That  on.  the 
day  of  ,  ,  this  court  acquired  jurisdiction  of  the  estate  of  said 
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M.  N.,  by  virtue  of  the  aforesaid  facts  and  the  following  facts,  to  wit:  that, 
on  said  day,  a  verified  petition  for  a  decree  awarding  the  issue  of  letters  of 
administration  [or,  of  temporary  administration  —  or,  for  a  decree  admitting 
to  probate  a  paper  writing  propounded,  as  the  last  will  and  testament  of  said 
M.  N.],  was  duly  filed  in  this  court,  by  C.  D.,  stating  the  foregoing  facts,  and 
thereupon  all  the  aforesaid  [heirs  and  next  of  kin  and  widow]  were  duly 
iiited  or  appeared  in  this  court  to  show  cause  why  such  a  decree  should  not  be 
made.  lOr  if  no  surrogate's  court  has  acquired  jurisdiction,  allege,  instead: 
That  your  petitioner  is  informed  and  believes,  that  no  application  has  been 
made  by  anj'  one,  to  any  surrogate's  court  in  this  State  having  jurisdiction, 
for  probate  of  any  alleged  viill  of  said  M.  K.,  or  for  letters  of  administration 
or  temporary  administration  on  his  estate ;  and  your  petitioner  verily  believes, 
that  no  surrogate  or  surrogate's  court  of  this  State  has  acquired  jurisdiction 
of  the  estate  of  said  M.  N.] 

That  the  said  M.  N.  died  seized  in  fee  of  the  following  described  premises: 
{.description  in  full,  with  location  showing  the  county']. 

[State  interest  or  share  of  parties  claiming  inheritance;  see  No.  16.] 

Wherefore,  your  petitioner  prays  that  a  decree  be  made  herein,  establish- 
ing the  right  of  inheritance  to  said  real  property;  and  that  all  the  heirs  of  the 
decedent  may  be  cited  to  attend  the  probate  of  that  right. 

[Date.]  [Signature.] 

[Verification.] 

II.  Citation  to  Attend  Probate  of  Heirship. 

[The  command  is:]  to  be  and  appear  personally  before  our  surrogate  at  his 
office  [etc.],  then  and  there  to  attend  to  the  probate  of  the  right  of  inheritance 
of  the  heirs  of  M.  N.,  deceased,  in  said  real  property. 

III.  Decree  of  Probate  of  Heirship. 
[Title.] 

[After  reciting  the  filing  of  the  petition,  the  issue  and  service  of  citation, 
and  the  appearances  on  the  hearing,  proceed  as  follows:]  And  the  said  surro- 
gate having  heard  the  allegations  and  proof  of  the  parties,  and  there  being  no 
contest  respecting  the  heirship  of  any  party,  nor  respecting  the  share  to  which 
any  party  is  entitled  as  an  heir  of  said  M.  N.,  and  the  surrogate  having  in- 
quired into  the  facts  and  circumstances  of  the  case ;  and  the  said  A.  B.,  having 
established,  by  satisfactory  evidence,  that  on  or  about  the  day  of  , 

,  said  M.  N.  died  at  [the  city  of  New  York],  which  at  the  time  was  his 
place  of  residence  [or  other  facts  giving  the  surrogate's  jurisdiction] ;  and 
that  said  M.  N.  died  seized  of  the  real  property  in  said  citation  mentioned  and 
hereinafter  described ;  and  that  said  M.  N.  died  intestate  [or,  without  having 
devised  the  real  property  in  said  citation  mentioned  and  hereinafter  described, 
to  any  specific  person  or  persons] ;  that  there  are  [five]  and  only  [five]  heirs 
of  the  said  M.  N.  entitled  to  inherit,  in  the  manner  hereinafter  mentioned,  the 
real  property  in  ,  of  which  M.  N.  died  seized  and  intestate  [or,  without, 

etc.,  as  above] ;  and  that  said  heirs  are  L.  N.,  aged  years,  a   [son]   of 

said  deceased,  who  resides  at  [Paris,  in  the  Republic  of  France] ;  K.  N.,  aged 

years,   a   [daughter]   of  said  deceased,  who  resided   at  No.         , 
street,  in  the  city  of  Brooklyn,  county  of  Kings,  and  State  of  New  York  [and 
so  on],  each  of  whom  are  proved  to  be  entitled  to  one- [fourth]  share  in  said 
real  property;  and  O.  P.,  aged  years,  and  Q.  P.,  aged  years,  who 

reside  at  No.         ,  street,  in  said  city  of  ,  who  are  [grandchildren 

of  said  deceased,  and  children  of  his  deceased  daughter  J.  P.,  formerly  J.  N.], 
each  of  whom  are  proved  to  be  entitled  to  one-'[eighth]  share  in  said  real 
property.     Now,  on  motion  of  A.  T.,  attorney  [etc.]. 

It  is  ordered,  adjudged,  and  decreed,  1.  That  the  right  of  inheritance  of 
[naming  heirs],  in  and  to  the  real  property  situated  in  the  of  ; 

of  which  M.  N.,  late  of  the  [city  and  county  of  New  York],  died  seized,  and 
which  is  hereinafter  described,  has  been  established  to  the  satisfaction  of  the 
surrogate  of  [New  York]  county,  in  accordance  with  the  fact  hereinbefore 
recited;  and  that  said  L.  N.,  K.  N.  [etc.],  are  each  entitled  to  one  undivided 
74 


No.  84. 


FoEMS. 


1170 


[fourth]  part  or  share,  and  said  O.  P.  and  Q.  P.  are  each  entitled  to  one  un- 
divided [eighth]  part  or  share  of  said  real  property,  which  said  real  property 
is  bounded  and  described  as  follows:   ldescription.'\ 

2.  That  said  pay  to  the  sum  of  dollars,  for  his  costs  and 

disbursements  herein. 

ISignature.} 

No.  84. 

[Ante,  §  1118.] 


Bill  of  Costs.i 


[TUle.l 


DISBTJRSEMBNTS. 


Costs  pursuant  to  section  2561 
of  the  Code  of  Civil  Pro- 
cedure    i 

Contest   

No  contest  

Days  occupied  in  the  trial  or 
hearing,  less  tioo,  and  less 

adjournments   

Motion  for  new  trial  

Allowance  to  accounting  party 
under  section  2562,  Code  of 
Civil  Procedure,  viz.: 

Days  occupied  in  trial  or  hear- 
ing, less  adjournments 

Days  necessarily  occupied  in 
preparing  account 

Days  necessarily  occupied  in 
otherwise  preparing  for 
trial    .  .  •. 

Total  Costs  and  Ailowanoe.. 
Disbursements   


For  serving  citation  on  par- 
ties    

For  publication  citation.  Law 
Journal    

For  publication  citation 

For  referee's  fees   

For  appraiser's  fees 

For  stenographer's  fees 

For  affidavits  and  acknowledg- 
ments   

For  postage   

For  certified  copies,  orders 

For  certified  copy  decree 

For  satisfaction  of  decree 

For  certificate  of  filing  satisfac- 
tions   

For  necessary  copies  of  papers, 
as  follows: 


For  attendance  of  witnesses. 


Total  $  $ 

STATE  OF  NEW  YORK,  ) 
County  of  ,        )     "' 

A.  B.,  being  duly  sworn,  says  that  he  is  [managing  clerk  for]  the  attorney 
and  counsel  for  [the  executors]  in  the  above-entitled  proceeding;  that  the 
foregoing  disbursements  have  been  actually  made  or  will  be  necessarily  in- 
curred therein,  by  or  in  behalf  of  the  said  [executor].  That  such  disburse- 
ments are  correctly  stated,  and  are  for  reasonable  and  necessary  expenses  in 
this  proceeding. 

Deponent  further  says  that  the  time  stated  in  the  foregoing  bill  of  costs  as 
having  been  occupied  as  therein  specified,  was  actually,  substantially,  and 
necessarily  so  occupied  and  employed  in  this  matter  by  deponent,  and  that 
the  time  occupied  on  each  day  in  the  rendition  of  the  services  aforesaid,  and 
their  nature  and  extent  in  detail  are  as  hereinafter  set  forth,  opposite  the  date 
of  the  rendition  of  the  services  and  under  the  appropriate  head  of  particular 
class  of  services  rendered  in  the  above-entitled  proceeding. 

That  no  compensation  has  been  paid  or  given  out  of  the  funds  of  the  estate 
of  the  said  deceased,  for  or  on  account  of  the  services  specified  herein. 

[Jurat.] 


1  No  indorsement  of  this  bill  is  requireil.    See  §§  2561  and  ', 
Rule  28  of  Surrogate's  Court,  of  New  York  county. 


of  the  Co.  Civ.  Proc.  and 
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No.  85. 

[Ante,  §  1128.] 
Appeals.! 

I.  Notice  of  Appeal. 

[Title  as  in  surrogate's  court,  in  name  of  the  proceeding  therein.'] 

Take  notice,  that  S.  R.,  one  of  the  legatees  named  in  the  last  will  of  M.  N., 
deceased,  appeals  to  the  Appellate  Division  of  the  supreme  court,  for  the  [first] 
department,  from  the  decree  entered  herein  on  the  day  of  ,  , 

ftnd  from  each  and  every  part  thereof  [or,  if  from  a  portion  only,  specify  what 
fortion'} . 

[Date.}  [Signature  and  address  of}. 

Attorney  for  S.  R. 
To  Hon.  ,  Surrogate  of  [New  York]  county. 

0.  P.,  Attorney  for  X.  Y., 

Executor,  etc.,  of  A.  B.,  deceased. 
[Xames  of  parties,  if  any,  who  have  not  appeared  by  attorneys.] 

II.  Undertaking  on  Appeal. 
[Title.] 

Whereas,  on  the  day  of  ,        ,  this  court  made  a  decree    [or, 

order]  in  this  matter  [state  briefly  the  result  sufficiently  to  identify  it}. 

And  Whereas,  W.  V.,  feeling  aggrieved  thereby,  intends  to  appeal  there- 
from to  the  supreme  court: 

Now,  THEREFORE,  We,  E.  F.  [specifying  residence  and  occupation},  and  G.  H. 
[specifying  residence  and  occupation},  hereby,  pursuant  to  the  statute,  jointly 
and  severally  undertake  to  and  with  the  people  of  the  State  of  New  York,  that 
the  appellants  will  pay  all  costs  and  damages  which  may  be  awarded  against 
them  upon  the  appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

[Date.}  [Signatures.} 

[Acknowledgment;  Affidavit  of  sufficiency;  and  Approval  of  judge.} 

III.  Same,  on  Appeal  from  Money  Decree. 

Whereas,  etc.,   [reciting  decree  and  appeal,  as  above}. 

Now,  THEREFORE,  We  [Specifying  residence  and  occupation  of  sureties}, 
hereby,  pursuant  to  the  statute,  jointly  and  severally  undertake  to  and  with 
the  people  of  the  State  of  New  York,  in  the  sum  of  dollars,  that  if  the 

decree,  or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appel- 
lants will  pay  all  the  costs  and  damages  which  may  be  awarded  against  them 
upon  the  appeal,  and  will  pay  [or,  deposit  —  or,  distribute]  the  sums  so  di- 
rected to  be  paid  [or,  collected]  by  the  decree  [or,  and  will  deliver  the  prop- 
erty so  directed  to  be  delivered  by  the  decree],  or  the  part  thereof  as  to  which 
the  said  decree  is  affirmed. 

[Date.} [Signature.} 

1  For  forms  of  notice  of  appeal  in  proceedings  to  enforce  transfer  tax,  see  Form  66, 
XV  and  XVIII,  ante. 
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ACCOUNTING,  voluntary,  petition  for,   1143. 
citation,  1144. 

waiver  of  service  of  citation,  1144. 
compulsory,  petition  for,  1144. 

answer   of  representative,   1144. 
order  for  accounting,   1144. 
intermediate,  order  to  show  cause  for,   1145. 

■ordeir  discliarging  order  to  show  cause,   1145. 
order  for  account,  1145. 
account,  form  of,  114o. 
oath  to  accounts,  1147. 
objections  to,  1147. 
affidavit  for  order  directing  examination  of  executor,  1148. 

order  thereon,  1148. 
order  of  reference,  1148. 
referee's  report,   1148. 
report  of  special  guardian,  1148. 
exceptions  to  referee's  report,  1148. 
notice  of  motion  to  confirm  report,  1149. 
affidavit  of  regularity,  where  no  contest,   1149. 
decree  settling  accounts,  1149. 
release  of  representative,  1150. 
testamentary  trustee,  petition  for  voluntary,  1151. 

account,   1152. 
guardian.     See  Guardian. 
ADMINISTRATOR.     See  Letters. 

with  will  annexed.     See  Letters, 
de  bonis  non.     See  Letters. 
ANCILLARY,  administrator.     See  Letters. 
executor.     See  Letters. 
administrator  c.  t.  a.     See  Letters. 
guardian.     See   Guardian. 
APPEAL,  notice  of,  1171. 

in  transfer  tax  proceeding.     See  Transfer  Tax. 
undertaking  on,  general  form,  1171. 
appeal  from  money  decree,  1171. 
appeal  in  transfer  tax  proceeding,  1128. 
APPEARANCE,  notice  of,  1055. 
ASSETS.     See  Inventory. 
ATTACHMENT  to  enforce  decree,  1165. 

order  directing  interrogatories,   1165. 
interrogatories,  1166. 
answer  to  interrogatories,   1166. 
commitment^   1166. 

BOND,  of  executor  or  administrator,  1088. 
affidavit  of  surety,  1089. 

petition  for  leave  to  deposit  securities,  to  reduce  penalty  of,  1100. 
order  allowing  deposit,  1100. 
receipt  of  depositary  of  securities,  1101. 
[1175] 
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BOND  —  continued. 

petition  to  compel  filing  of  new  bond,  1101. 

order  thereon,  1102. 

decree  revoking  letters  on  failure  to  give  new  bond,  1105. 
release  of  sureties,  petition  for,   1102. 

citation  thereon,  1102. 

decree  releasing  sureties,  1102. 
action  on,  after  letters  revoked,  petition  for  leave,  1103. 

order  permitting  suit,  1104. 

same;  in  action  by  the  People,  1104. 
of  representative  on  sale  of  lands,  etc.,  1139. 
of  guardian  of  property  and  person,  1155. 
of  legatee,  on  payment  within  year,  1133,  1134. 
of  general  guardian  on  receipt  of  legacy,  1134. 

CERTIFICATE,  of  disqualification  of  surrogate,  1049. 

of  appraiser's  fees  in  transfer  tax  proceedings,  1125. 

of  probate,   1074. 
CITATION,  AND  SERVICE  THEREOF. 

petition  for  citation,  general  form,  1051. 

order  for  citation,   1051. 

citation,  general  form  of,  1051. 
to  attend  probate,  1052. 

order  for  service  by  publication,  1053. 
same;   shorter  form,  1054. 

affidavit  for  additional  service  on  infant  or  incompetent,  1052. 

order  for  additional  service,   1052. 

affidavit  of  personal  service,  1055. 

of  mailing,  in  case  of  publication,   1055. 

waiver  of  service,  1056,  1144. 

admission  of  service,   1056. 
See  Various  Proceedings. 
COMMISSION,  interrogatories  upon,  1059. 

waiver  of  cross-interrogatories,  1060. 
COMMITMENT.     See  Attachment;  Money. 
COMPROMISE  OF  DEBTS.     See  Debts. 
COSTS,  bill  of,  1170. 

DEBTS,  publication  of  notice  to  creditors,  application  for,  1111. 

order  to  publish,  1111. 

notice  to  creditors  to  present  claims,  1111. 

proof  of  claim,  1112. 

notice  of  rejection  of  claim,  1112. 

consent  to  determination  of  claim  by  surrogate,  1112. 

agreement  to  refer  claim,  1112. 

order  of  reference,  1112. 

report  of  referee,  1113. 

judgment  on  report,  1113. 
compelling  determination  by  surrogate,  petition,  1113. 

citation  thereon,  1114. 

order  declaring  claim  barred,  1114. 
compromise  of,  petition  for  leave,  1114. 

order   authorizing  compromise,   1115. 
execution  on  judgment  against  executor,  petition  for  leave  to  issue» 
1115. 

notice  of  application,  1116. 

order  to  show  cause,  1116. 

undertaking  by  legatee,  etc.,  before  execution,  1117. 

order  that  execution  issue,  1117. 

on  judgment  against  decedent,  petition  for,  1118. 

citation,  1119. 

answer  of  representative,  1119. 

decree  allowing  execution,  1119. 
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DEBTS  —  continued. 

compelling  payment  of,  petition  for,  1131. 

citation  thereon,  1132. 

decree  for  payment,  1132. 

execution  to  enforce  decree.,  1133. 

petition  by  temporary  administrator  for  payment  of,  1096. 

order  thereon,  1096. 
application  of  real  estate  to  pay,  petition  for,  1135. 

creditor's  notice  of  pendency  of  action,  1137. 

order  directing  accounting  by  representative,   1137. 

order  for  citation,  1138. 

citation,  1139. 

bond  of  representative,  1139. 

order  appointing  special  guardian,  1139. 

order  for  jury  trial,  1139. 

decree  directing  sale,  etc.,  1140. 

representative's  deed,  1142. 
DEED  of  representative,  of  lands  sold,  etc.,  1142. 
DEPOSIT  of  property,  where  executors  disagree,  petition,  1109. 
order  to  show  cause,  1109. 
order  for  deposit,  1109. 

of  securities  to  reduce  penalty  of  bond.     See  Bond. 
DEPOSITIONS.     See  Examination;    Probate. 
DISCOVERY  of  property  withheld,  petition  for  inquiry,  1110. 
citation  thereon,  1110. 
order   for  examination,   1110. 
answer  to  petition,  1110. 
decree  for  delivery,  1111. 

EXAMINATION  of  infirm  witnesses,  affidavit  to  obtain,  1058. 

order  for  examination,  1058. 

notice  of,  1058. 

record  of,  1059. 

certificate  of  surrogate  to,  1059. 

of   foreign  witness,   interrogatories,  1059. 

waiver  of  cross-interrogatories,  1060. 

of  executor  on  accounting,  affidavit  and  order  for,  1148. 

of  witnesses  on  probate.     See  Probate. 
EXECUTION.     See  DeUs. 

GUARDI.\N,  petition  of  infant  for,  1153. 
affidavit  of  third  person,  1154. 
consent  of  appointee,  1154. 
consent  of  parent,  etc.,  1154. 
oath  of  guardian,  1154. 
decree  appointing,   1154. 
bond  of  guardian  of  property,  1155. 
bond  on  receipt  of  legacy,  1134. 
bond  of  guardian  of  person,  1155. 
letters  of  guardianship,   1155. 
temporary,  petition  for,  1156. 
testamentary,  consent  of  guardian,  1156. 

oath,  1157. 

letters,  1137. 
ancillary,  petition  for,   1157. 

decree,  1158. 

letters,   1158. 
inventory  of,  order  to  file,  1159. 

affidavit  of  failure  to  file,  1159. 

order  appointing  special  guardian  to  prosecute,  1159. 

annual   inventory,   1160. 
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GUARDIAN  —  continued. 

accounting,  petition  for  voluntary,  1160. 

petition  for  compulsory,   1161. 

account,  1161. 

oath  to  account,  1162. 

decree  settling  account,  1162. 

release  of  guardian  by  ward,  1163. 
revocation  of  letters,  petition,  1163. 

citation,  1164. 

order  revoking  letters,  1164. 
resignation,  petition  for,  1164. 

citation,  1164. 

order  for  delivery  of  assets  to  surrogate,  1164. 

decree  accepting  resignation,  1165. 

HEIRSHIP,  probate  of.     See  Prolate. 

INTERROGATORIES.     See  Attachment;  Commission;  Examination. 

INTERVENTION  OF  PARTIES.     See  Prolate. 

INVENTORY,  application  for  appointment  of  appraisers,  1104. 

order  thereon,   1104, 

oath  of  appraiser,  1104. 

notice  of  appraisal,  1105. 

inventory,   1105. 

oath  to  inventory,   1107. 
petition  for  further  time  to  return  inventory,  1107. 

order  thereon,  1107. 

affidavit  of  failure  to  return,  1107. 

order  to  return  or  show  cause,  1108. 

answer  to  order  to  show  cause,  1108. 
petition  for  order  to  set  apart  exempt  articles,  1108. 

citation  thereon,   1109. 

decree  to  set  apart  or  pay  valua,  1109. 
of  guardian.     See  Guardian. 

JURY  TRIAL,  order  for,  in  proceedings  to  sell  lands,  etc.,  1139. 

LEGACY,  petition  for  payment  of,  1131. 
citation  thereon,  1131. 
answer  of  executor,  1132. 
decree  for  payment,  1132. 
bond  to  refund  legacy  paid  pursuant  to  decree,  1133. 

to  refund,  where  legacy  paid  within  year,  1134. 

on  payment  of  legacy  to  general  guardian,  1134. 
LETTERS,  testamentary,  renunciation  of,   1076. 
retraction  of  renunciation,   1077. 
oath  of  executor  or  administrator,  1077. 
petition  to  compel  executor  to  qualify,  1077. 
order  thereon,  1078. 

order  that  executor  be  deemed  to  have  renounced,  1078. 
form  of  letters  testamentary,  1078. 
supplementary,  petition  for,  1078. 

order  for  supplementary  letters,  1079. 
affidavit  of  intention  to  object  to  issue  of  letters,  1079. 

objections  to  grant  of  letters,  1079. 

answer  to   objections,   1080. 

order  for  inquiry  and  stay  of  letters,  1080. 

order  on  objections,  1080" 
ancillary,  on  foreign  probate,  petition  for,  1081. 

affidavit  as  to  heirs,  legatees,  etc.,  1082. 

exemplification  of  record,  1082. 
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LETTERS  —  continued. 

citation;  1082. 

decree,  1082. 

letters,  form  of,  1083. 
administration  c.  t.  a.,  petition  for,  1083. 

renunciation  of,   1084. 

decree,  1084. 

letters,  form  of,  1084. 
ancillary  letters  of  administration  c.  t.  u.,  petition  for,  1085. 

letters,  form  of,  1085. 
administration,  letters  of,  petition  for,   1085. 

renunciation  of,  1086. 

consent  that  another  be  joined,  1086. 

affidavit  as  to  heirs,  etc.,  1086. 

citation,  1086. 

decree,   1086. 

letters,  form  of,  1087. 

same;  shorter  form,  1088. 
administration  de  bonis  non,  petition  for,  1089. 

decree,  1089. 

letters,  form  of,  1089. 
ancillary  letters  of  administration,  petition  for,  1090. 

decree,   1090. 

letters,  form  of,   1090. 
public  administrator,  letters,  etc.,  notice  of  application,  1093. 

affidavit  on  application  for,   1093. 
temporary  administration,  notice  of  motion  for,  1093. 

affidavit  for  use  on  motion,  1093. 

petition,  in  case  of  absentee,  1094. 

order  for  letters,  1094. 

letters,  form  of,  1095. 
guardianship.      See    Guardian, 
revocation  of,  petition  for,  1097. 

order  enjoining  eixecutor,  1097. 

order  revoking  letters,  1098. 

order  revoking  letters  for  failure  to  give  new  bond,  1102. 

upon  resignation,  petition  for,  1098. 

order  for  accounting  for  purpose  of  discharge,  1099. 

decree  allowing  resignation  and  discharge,   1099. 

of  letters  of  guardianship.     See  Guardian. 

MONEY,  order  for  payment  of,   1167. 

order  for  warrant  of  commitment,  1167. 
warran'.,  of  commitment,  1168. 

PROBATE  PROCEEDINGS,  petition  for  probate,  1061. 
same;   shorter  form,  1063. 
affidavit  as  to  heirs  and  legatees,  1063. 
petition,  wheire  citation  not  necessary,   1064. 

for   proof  of  nuncupative  will,   1064. 

for  proof  of  lost  or  destroyed  will,  1065. 

for  leave  to  file  exemplified  copy  of  will,  1065. 
citation,   1052. 

answer  to  petition  for  probate,  1066. 
notice  requiring  examination  of  witnesses,  1069. 
affidavit  for  order  to  produce  witnesses,  1069. 
order  directing  production  of  witnesses,  1069. 
order  that  testimony  be  taken  by  clerk,  1070. 
deposition  of  subscribing  witness  as  to  execution,  1070. 

as  to  custody  of  will,  1070. 

as  to  handwriting  of  testator,  1071. 

as  to  handwriting  of  attesting  witness,  1071. 
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PROBATE  PROCEEDINGS  —  continued. 

order  dispensing  with  testimony  of  foreign  witness,  1071. 

notice  of  hearing  of  objections,  petition  of  executor  as  to,  1067. 

order  directing  giving  of  notice  of  hearing,  1068. 

notice  of  hearing,  1068. 

petition  for  leave  to  intervene,   1068. 

order  allowing  intervention,  1069. 

consent  of  special  guardian  to  act,  1072. 

report  of  special  guardian,  1072. 

decree  granting  or  refusing  probate,  1072. 

same;  where  theire  is  no  contest,  1073. 

establishing  lost  or  destroyed  will,  1073. 
certificate  of  probate,  1074. 
revocation  of  proiate,  petition  for,  1074. 
decree  revoking  or  confirming  probate,  1075. 
of  heirship,  petition  for,  1168. 

citation,  1169. 

decree,  1169. 
See  Letters 
PUBLIC  ADMINISTRATOR,'  proceedings  by,  1091. 

affidavit  for  order  to  sell  perishable  property,  1091. 

order  thereon,  1091. 
petition  to  seize  property  to  prevent  waste,  1092. 

affidavit  to  accompany  petition,  1092. 

order  thereon,   1092. 
leUers  of  administration  to.     See  Letters. 

REAL  ESTATE,  sale  of,  to  pay  debts.     See  Belts. 
REFERENCE,  order  of,  to  determine  questions  of  fact,  1060. 

same,  on  consent,  1061. 

on  accounting.     See  Accounting. 

of  claim  against  estate.     See  Debts. 
RELEASE,  of  executor,  etc.,  1150. 
RENUNCIATION.     See  Letters. 
RESIGNATION.     See  Guardian;  Letters. 
REVOCATION.     See  Guardian;  Letters. 

SPECIAL  GUARDIAN,  petition  for  appointment,  1056. 

consent  of  appointee,  general  form,  1056.     See  Probate,  etc. 

affidavit  of  qualification,  1057. 

affidavit  of  person  with  whom  infant  resides,  1057. 

order  appointing  special  guardian,  1057. 

report  of  special  guardian  on  probate,   1072. 

appointment  of,  on  failure  of  general  guardian  to  file  inventory,  1159. 
SUBPCENA  from  Surrogate's  Court,  1057. 

TEMPORARY  ADMINISTRATION,  letters  of.     See  Letters. 

petition  of  administrator  to  pay  debt,  1096. 

decree  thereon,  1096. 
TESTAMENTARY  TRUSTEE,  accounting  of.     See  Accounting. 

resignation  and  revocation  of  letters.     See  Letters. 
TRANSFER  OP  PROCEEDINGS  TO  ANOTHER  COURT. 

certificate  of  disqualification  of  surrogate,  1049. 

petition  for   order  establishing  authority  of  another   officer  to  act, 
1049. 

order  thereon,  1050. 

order  transferring  proceedings  to  Supreme  Court,   1050. 

notice  of  removal  of  proceeding,  1050. 

order  remitting  proceedings  to  Surrogate's  Court,  1050. 
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TRANSFER  TAX,  petition  by  executor  for  appraisal,  1120. 
order  appointing  appraiser,  1120. 
notice  of  appraisal,  1121. 

aflBdavit  by  executor  as  to  decedent's  property,  1121. 
same,  in  case  of  nonresident  estates,  1123. 
report  of  appraiser,  1124. 
oath  of  appraiser,  1125. 
certificate  of  appraiser's  expenses,  1125. 

notice  to  superintendent  of  insurance  to  value  annuities,  1126. 
order  confirming  report,  1126. 
petition  by  district  attorney  for  appointment  of  appraiser,  1120. 

citation  tlieireon,  1127. 

order  assessing  tax  in  such  proceeding,  1127. 
notice  of  assessment  of  tax,  1128. 
notice  of  appeal  to  surrogate,  1128. 
order  of  affirmance  by  surrogate,  1128. 
notice  of  appeal  to  Supreme  Court,  1129. 
bond  on  appeal,  1128. 
petition  for  remission  of  penalty,  1129. 

order  remitting  penalty,  1130. 
petition  for  order  exempting  estate,  1130. 

order  thereon,  1131. 

UNDERTAKING,  on  appeal,  generally,  1171. 

on  appeal,  in  transfer  tax  proceeding,  1128. 
by  legatee  before  execution,  etc.,  1133. 

WITNESS.     See  Examination. 
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ABATEMENT  OP  LEGACIES.     See  Legacies. 
ABATEMENT: 

pleas  of,  on  accounting,  931,  948,  950. 
ABATEMENT  AND  REVIVOR: 

of  probate  proceedings,  101. 

of  proceedings  to  revoke  probate,  101. 

of  other  proceedings,  103. 

to  whom  right  to  proceed  survives,  103. 

of  proceedings  for  accounting,  102. 

effect  of  accounting  by  executor  of  deceased  executor  upon,  921,  «, 
of  accounting  by  executor  of  deceased  executor,  102,  921. 
should  be  on  notice,  102,  n. 

surrogate  may  not  of  his  own  motion  order,  102. 
death  must  have  occurred  after  jurisdiction  acquired,  102. 
of  actions  by  public  administrator,  379. 
of  action,  etc.,  by  or  against  executor,  564. 

limitation  of  time  to  apply  for  revivor  against  executor,  564,  n, 
of  appeal  from  Surrogate's  Court,  1136. 

substitution  in  case  of  death  before  appeal,  1136. 

provision  in  case  of  death  before  hearing,  1136. 

effect  of  failure  to  substitute,  1136. 
proceedings  in  such  case,  1136. 

ABSENTEE: 

appointment  of  temporary  administrator  on  estate  of,  403. 

county  treasurer  to  apply  for  letters,  404. 

application  for  letters  on  estate  of,  must  be  by  petition,  405. 

petition  for,  contents  of,  406. 

mode  of  proof,  405. 

no  statutory  rules  of  priority,  406. 

realty  of,  authority  of  temporary  administrator  over,  413. 

acts  of  administrator  bind,  413. 

family  of,  provision  for,  by  temporary  administrator,  415. 

grounds  for  revocation  of  letters  on  estate  of,  421,  428,  436. 

See  Administrator,  Temporary. 
ACCEPTANCE: 

of  claim  by  representative,  645. 

mere  silence  not  an  admission,  648. 

implies  nonpayment,  640,  n. 

representative  cannot  accept  his  own  claim,  641. 

nor  any  claim  barred  by  statute  of  limitations,  630. 

effect  of,  on  proceeding  to  sell  lands,  etc.,  860. 
of  office  by  executor,  295,  300. 

by  testamentary  guardian,  1061. 
of  gifts  causa  mortis,  by  donee,  589. 
of  resignation  of  executors,  etc.,  discretionary,  442. 

of  testamentary  trustees,  451. 
ACCOUNTANT: 

expense  of  employing,  as  an  administrative  outlay,  1115. 
[1183] 
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ACCOUNTS: 

of  executors  and  administrators,  form  of,  978. 

rule  in  New  York  county  as  to,  917,  n. 

subject-matter  of,  978. 

verification  of,  982. 

vouchers  to  be  filed  with,  983. 

when  vouchers  dispensed  with,  983. 
of  testamentary  trustees,  915,  924,  929. 

See  Accountings,  etc. 
of  temporary  administrators,  422. 
of  guardians  by  will,  1064. 
of  general  guardians,  annual  inventory,  1030. 

final  account,  1033.    See  Guardians. 
of  public  administrator,  395. 

of  county  treasurer  acting  as  public  administrator,  384. 
grounds  for  opening.    See  Decree. 
effect  of  settlement  of.     See  Accountings,  etc. 
ACCOUNTING,  ACTION  FOR: 

jurisdiction  of,  belongs  to  what  court,  62,  908. 
when  court  of  equity  will  not  act,  62,  908. 
when  it  may  compel,  62,  908. 

where  one  assumes  to  act  as  executor,  908,  n. 

in  cases  of  dissension  between  executors,  908. 

questions  of  individual  right,  908. 

in  cases  where  surrogate  is  without  jurisdiction,  908. 

in  case  of  foreign  executor  or  estate,  908. 

in  case  of  devastavit,  908. 
special  reasons  must  be  proved,  908. 
surrogate's  jurisdiction,  in  general,  concurrent,  908. 
who  may  maintain,  908,  n.,  935,  m. 

not  allowed  at  same  time  with  surrogate's  accounting,  908,  n.,  931,  n. 
effect  of  judgment  decreeing  distribution  upon  surrogate's  jurisdic- 
tion, 931,  n. 
against  trustee  or  guardian  by  sureties,  908,  n. 
executors  and  administrators  deemed  trustees,  908. 
plaintiff  may  elect  as  to  mode  of  procedure,  908. 
ACCOUNTINGS  IN  SURROGATES'  COURTS: 

jurisdiction  of  surrogate  to  direct  and  control,  909. 

jurisdiction,  in  general,  concurrent  with  that  of  Supreme  Court,  908, 

909. 
Supreme  Court  will  not  interfere,  in  absence  of  fraud,  62,  n. 
authority  of  surrogate  pending  accounting  in  Supreme  Court,  909,  931. 
effect  of  judgment  of  Supreme  Court,  directing  distribution,  931,  n. 
locality  of  the  jurisdiction,  910. 
in  case  of  executor  of  executor,  910. 
the  different  kinds  of,  911. 
"  final  accounting  "  explained,  912. 
meaning  of  "  final "  under  former  statutes,  912. 
two  modes  of,  under  Revised  Statutes,  912,  n. 
general  object  of,  912. 

power   of   courts   of   other   States   to    discharge   executors,    etc.,   ap- 
pointed in  this  State,  910, «.,  919,  n. 
Intermediate  accounting,  definition  of,  911,  913. 
distinguished  from  final  accounting,  911,  912. 
voluntary,  permitted  at  any  time,  913. 
when  compellable  in  surrogate's  discretion,  914. 
on  applying  for  execution  on  judgment  against  representative,  914. 
on  applying  for  execution  on  judgment  against  decedent,  914. 
on  proceeding  for  payment  of  debt,  694. 
on  proceeding  to  obtain  legacy  or  share,  914. 

for  sale  of  lands  to  pay  debts,  852. 


""iTZZr  G.^^^-^  INBEX.  1185 

ACCOUNTINGS  IN  SURROGATES'  COURTS  —  continued. 

after  eighteen  months  from  letters,  unless  judicial  settlement  pend- 
ing, 914. 
surrogate,  no  power  to  refer,  817,  n. 
by  testamentary  trustees,  913,  915,  924. 
may  be  on  surrogate's  motion,  916. 
surrogate's  limited  authority  in  such  cases,  917. 

rule  in  New  York  county  as  to  form  and  contents  of  account,  917, ». 
authority  of  surrogate  exhausted  when  account  filed,  917. 
may  be  contested  by  any  party  interested,  918. 
consolidation  of  proceeding,  918. 

limitation  of,  918. 

effect  of,  on  power  of  surrogate,  918. 
Judicial  settlement,  meaning  of,  912,  n. 
whose  accounts  subject  to,  919. 

executor  or  administrator  must  have  received  letters,  919. 
where  one  year  has  elapsed  since  letters,  919,  928,  941. 
where  notice  to  creditors  published,  919,  941. 
where  letters  have  been  revoked,  919,  928. 
in  case  of  resignation,  919. 
where  one  assumes  to  act  as  executor,  etc.,  919. 
one  tortiously  interfering,  and  subsequently  qualifying,  919. 
one  named  in  will  but  not  qualifying,  919. 
one  of  two  cannot  petition  for,  as  to  acts  of  both,  920. 
nor  be  required  to  account  alone,  920. 
but  he  may  voluntarily  account  for  his  separate  acts,  920. 
executor,  etc.,  of  deceased  guardian,  1033. 

of  deceased  executor,  921,  923. 

effect  of,  on  pending  accounting  by  deceased  executor,  921,   n, 
what  such  executor  must  account  for,  923,  m. 
compelling  delivery  of  trust  property,  922. 
■where  executor  is  also  trustee,  924,  n. 
where  executor  acts  under  a  deed  of  trust,  924,  n. 
of  accounts  of  guardians.     See  Guardians,  etc. 
of  testamentary  trustees,  929. 
in  what  cases  had  voluntarily,  919. 

cannot  be  had  until  transfer  tax  paid,  714. 

after  one  year  from  letters,  919,  941. 

where  notice  to  creditors  published,  919,  941. 

upon  resignation,  444,  919,  1043. 

where  letters  revoked,  919,  923,  n. 

where  real  property  sold  under  a  power,  919. 

by  executor  of  deceased  executor,  923. 

by  temporary  administrator,  when,  926. 

by  administrator  with  will  annexed,  927. 

by  general  guardian,  1034. 

by  testamentary  trustee,  924,  929. 

by  testamentary  guardian,  1064. 
in  what  cases  compellable,  928  et  seq. 

■by  executors  and  administrators,  928. 

after  one  year  from  letters,  928. 

after  cessation  of  powers  for  any  cause,  928. 

after  sale,  etc.,  of  real  estate  for  debts,  905,  928. 

after  sale  under  will,  926. 

executor  of  deceased  executor,  921,  923. 
when  compellable,  921. 

where  letters  revoked,  923o. 

by  public  administrator,  384,  395. 

by  testamentary  trustees,  924,  929. 

representative  of  deceased  trustee,  921,  923,  925. 

where  trustee  appointed  by  Supreme  Court,  925. 

temporary  administrators,  422,  926. 

75 
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testamentary  guardians,  1064. 
general  guardians,  1033. 
wlien  accounting  a  matter  of  right,  933. 
successive  accountings,  930. 
limitation  of  proceeding,  932. 

period  of  limitation  extended  by  act  of  executor,  932,  951,  n. 
in  case  of  trustees,  no  lapse  of  time  a  bar,  932. 
in  case  of  trustee  ex  maleficio,  932. 
wlien  order  to  account  discretionary,  944,  953. 
when  must  be  made,  933,  944,  954. 
who  may  compel,  933. 

in  case  of  public  administrator,  384. 
creditor  or  person  interested  in  estate,  933. 
creditor  not  cited  on  former  accounting,  933,  n. 
post-testamentary  child,  933. 
surety  in  accountant's  bond,  465,  933. 
representative  of  such  surety,  933. 
accounting  of  testamentary  trustee,  934. 

of  general  guardians,  1033. 

of  representative  of  deceased  representative,  921,  923. 

at  whose  instance,  934. 

of  representative  of  deceased  guardian,  1033. 
"  person  interested  "  defined,  98,  143,  437,  934,  936. 
creditors,  936. 

administrator  c.  t.  a.  accounting  by  representative  of  his  prede- 
cessor, 334. 
co-representatives,  935. 
successor  of  representative,  444,  935,  n. 
surviving  executor,  935,  n. 
remaindermen,  934. 
legatees  and  distributees,  937. 
representatives  of  beneficiary,  934. 
assignees  of  creditors,  legatee,  or  next  of  kin,  938. 
trustee  in  bankruptcy  of  legatee,  921,  «.,  938. 
receiver  of  legatee,  938. 

■persons  entitled  to  next  eventual  estate,  939. 
intervention  of  third  persons,  105,  958. 
abatement  of  proceeding  on  death  of  party,  102. 

in  case  of  accounting  by  representative  of  deceased  executor, 
923,  n. 
surrogate  of  his  own  motion  may  compel,  916. 
petition  for  voluntary  accounting,  940. 
time  for  filing,  941. 

pendency  of  compulsory  proceeding  no  bar,  940. 
requisites  of,  940. 

in  case  of  resignation,  942. 

in  case  of  revocation  of  letters,  942. 

where  testamentary  trustee  petitions,  943. 

where  one  of  two  executors,  etc.,  petitions,  920,  940. 
sureties  must  be  cited,  97o,  469. 
co-executors  to  be  cited,  99,  920,  940. 
change  of  compulsory  to  voluntary,  918,  955. 
when  made,  955. 

when  consolidation  cannot  be  effected,  955. 
proceeding  in  such  case,  955. 
supplemental  citation  in  such  case,  955. 

of  proceeding  by  or  against  representative  of  deceased  representa- 
tive, 956. 
intervention  of  third  persons,  105,  958. 
petition  to  compel,  944. 
prayer  of,  944. 
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when  citation  must  issue  on,  944. 
requisites  and  object  of,  944,  946. 
where  accounting  of  trustee  is  sought,  945 
time  of  filing,  944. 
allegation  of  interest  in,  947. 
citation,  to  whom  issued,  940. 

on  voluntary  accounting,  940,  957. 

sureties,  940. 

former  sureties,  940,  n. 

husband  or  wife.  940. 

next  of  kin,  940. 

legatees,  940. 

creditors,  940. 

creditor  may  assume  there  will  be  no  accounting  without 
notice,  932,  n. 

supplemental,  where  proceedings  are  consolidated,  955. 

on  accounting  of   representative   of   deceased  executor,   etc., 
923. 

on  revocation,  942. 

on  resignation,  942. 

on  accounting  by  testamentary  trustee,  943. 

where  one  of  two  executors  petitions,  99,  920,  940. 
on  compulsory  accounting,  944. 

if  distribution  desired,  all  parties  must  be  cited,  944,  /i. 
proceedings  on  return  of,  on  voluntary  accounting,  974. 
effect  of  default  of  persons  cited,  974. 

absconding  representative,  letters  summarily  revoked,  428,  505. 
special  guardian  for  infant  parties,  974. 

report  by,  974. 
supplemental,  when  to  be  issoied,  955,  1008. 
answering  petition  and  citation  to  compel,  948. 
representative's  answer  to  petition,  948. 
traversing  allegation  of  interest,  947,  949. 
grounds  of  opposition  to  petition,  948. 

fact  that  petitioner's  claim  is  disputed,  no  defense,  949,  n.  ' 

so,  too,  an  allegation  of  release  by  petitioner,  949. 
pleas  to  the  jurisdiction,  948. 
pleas  in  abatement,  931,  948,  950. 
defense  of  prior  accounting,  950. 
no  defense  that  estate  has  been  distributed,  948. 
pendency  of  action  for  accounting,  931.  ' 

outlawry  of  petitioner's  claim,  951. 
statute  of  limitations,  932. 

statute  must  be  pleaded,  951. 
counterclaim  cannot  be  set  up,  950. 
denial  of  assets,  952. 
order  directing  account,  954. 

attachment  for  failure  to  obey,  954. 
revocation  of  nonresident's  letters,  summarily,  428. 
executor  bound,  without  service  of,  954. 
disobedience  as  ground  for  revocation,  954. 
filing  the  account,  959. 

proceedings  on  neglect  to  file  account,  954. 
examination  of  account  and  accountant,  960,  976,  n. 
filing  objections  to  account,  961. 
iwho  may  file,  961. 

by  persons  not  parties,  disregarded,  961,  n. 
by  sureties,  though  discharged,  961,  n. 
form  of  objections,  961. 
may  be  required  to  be  verified,  87,  «.,  962. 
further  objections  may  be  filed,  961,  n. 
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rule  in  New  York  county  as  to  filing  objections,  961,  n. 

serving  copy  of  objections,  962. 

account  and  objections  considered  as  pleadings,  961,  n. 
no  reply  to  objections  necessary,  961. 
referring  the  account,  963. 

no  reference  in  certain  cases,  117,  963. 

surrogate,  no  power  to  refer  intermediate  account,  when,  917,  n. 

no  power  to  refer  a  disputed  claim,  when,  963,  n. 

proceedings  before  referee,  975. 

powers  of  the  referee,  964. 

may  allow  filing  of  further  objections,  961,  n. 

may  allow  amendments,  961,  n. 

referee  subject  to  surrogate's  direction,  965. 

report  must  be  passed  on  by  surrogate,  965. 

surrogate  may  send  back  report  for  further  findings,  118,  119,  965. 

or  he  may  himself  modify  it,  965. 

but  he  cannot  award  judgment  against  claimant  in  favor  of  estate, 
966. 

report  of  referee  and  its  confirmation,  977. 

after  report  filed,  referee  cannot  act,  977,  n. 

rule  in  New  York  county  as  to  confirmation  of  report,  977,  n. 

filing  of  exceptions  to  report,  977. 

principles  governing  confirmation,  977. 
principles  governing  settlement  of  account,  966. 

what  assets  to  be  accounted  for,  529  et  seq. 
issues  triable  on  accounting,  967. 

limits  of  surrogate's  power  in  decreeing  distribution,  968. 
See  Surrogate's  Court. 

impeaching  inventory,  512,  985,  986. 

disputed  claims  of  creditors  and  others,  49,  645,  968,  969. 

all  questions  necessarily  involved,  968,  n. 

equitable  interests,  968. 

validity  of  assignments,  47,  47,  n.,  97,  968. 
of  release,  47,  949,  968. 

claims  of  legatees  or  distributees,  968,  969. 

no  distribution  unless  all  parties  cited,  944,  n. 

amount  of  advances  to  legatees,  969,  n. 

cannot  award  judgment  on  counterclaim  in  favor  of  estate,  966,  n. 

cannot  question  decree  of  Supreme  Court,  951,  n. 

cannot  review  order  of  adoption  by  County  Court,  969,  n. 

power  to  construe  will,  253,  254,  970. 

right  to  inheritance  of  heirs-at-law,  970. 

reimbursement  for  advances  to  beneficiaries,  47,  «.,  971. 

taxability  of  legacy  or  distributive  share,  969. 

claims  by  and  against  representatives,  972. 

joint  claims  due  from  representative  and  another,  972. 

joint  claims  against  estate,  972. 

on  accounting  by  testamentary  trustees,  973. 

surrogate  may  compel  examination  of  representative   as  to  his 
account,  976,  n. 

declarations  of  decedent  to  charge   representative,   incompetent 
976,  7K 

burden  of  proof,  on  whom,  976,  984. 

as  to  correctness  of  inventory,  976,  ». 

as  to  administrative  expenses,  556,  976,  n. 

as  to  debts,  976,  n. 

additional  allowance  for  expenses,  552,  559,  989,  1115. 
decree  on,  must  direct  distribution,  1006,  1008. 

must  contain  summaries  of  account,  1007. 

when  may  direct  delivery  of  specific  property,  1009. 

must  direct  retention  for  undetermined  claim,  1010. 


References  are  GeA'EKAL  Index.  1189 

to  sections. 

ACCOUNTINGS  IN  SURROGATES'  COVRTB  —  continued. 

direction  as  to  disposition  of  infant's  share,  478,  ».,  792,  1011. 
motlier  of  infant  not  a  guardian,  entitled  to  receive,  792,  n. 

direction  to  deposit  moneys,  etc.,  with  county  treasurer,  1012. 

direction  as  to  payment  of  unclaimed  legacy,  1012. 

may  construe  will,  253,  254,  970. 

award  of  costs  by,  1115.     See  Costs,  etc. 

conclusive  effect  of,  directing  payment,  1013,  1075. 

direction  for  payment,  satished  only  by  compliance,  1013. 

effect  of,  to  protect  or  charge  accounting  party,  1073. 

on  voluntary  accounting  of  trustees,  924. 

on  accounting  of  one  of  two  executors,  1074,  n. 

on  accounting  of  testamentary  guardian,  1065. 

how  far  conclusive,  in  general,  1074. 

upon  parties  not  cited,  940,  n.,  1013,  n.,  1073,  n. 

upon  sureties  in  accounting  party's  bond,  1076. 

effect  of,  as  bar  to  action,  1074,  1075,  n. 

effect  on  subsequent  accountings,  930,  1074. 

conclusive  as  evidence  only,  1076. 

binding  only  as  to  grounds  covered  by  it,  1074,  n. 

opening,  vacating,  etc.,  1077.     See  Decrees,  etc. 
form  and  matter  of  account,  978. 

items  on  debtor  side,  978. 

items  on  credit  side,  979. 

classes  of  credits  enumerated,  979. 

no  credit  for  interest  on  claims  paid,  546,  n. 

expenses  of  accounting  should  not  appear,  979,  n.,  1115,  n. 

credits  subtracted  from  debits,  979. 

entry  of  unsold  and  exempt  articles,  979. 

statement  of  articles  set  apart,  979. 

facts  additional  to  the  pecuniary  items,  980. 

separate  trusts,  how  stated,  981. 

verification  of  account,  87,  n.,  982. 
form  of,  982. 
vouchers;  to  be  filed,  983. 

when  dispensed  with,  983. 

effect  of  lack  of,  984. 

proof  on  nonproduetion  of,  984. 

production  of,  when  deemed  waived,  984. 
relation  of  inventory  to  account,  985. 
inventory  prima  facie  evidence  of  what,  54,  985. 
inventory  not  conclusive  against  either  party,  985. 
assets  not  in  inventory,  987. 
rectifying  erroneous  debits,  986. 
impeaching  inventory,  512,  985,  986. 

who  may  impeach,  986. 
chattels  subject  to  life  estate,  987. 

remedy  of  remainderman,  987. 
ACCUMULATION: 

of  rents,  etc.,  restrictions  on  power  of  testator  to  direct,  260,  262,  n, 

implied  directions  for  accumTilation  also  prohibited,  262. 

legacy  not  void,  because  of,  262. 

of  income  of  personalty,  when  valid,  262. 

when  must  commence,  262. 

for  minors,  when  must  terminate,  262. 

how  far  void,  where  ownership  suspended,  262. 

effect  of  void  direction  for,  on  will,  263. 
ACKNOWLEDGMENT : 

by  representative,  of  debt,  etc.,  effect  of,  630,  860. 

bj  testator,  of  his  signature  to  will,  193,  195.     See  Probate,  Will. 
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to  determine  validity  of  devise,  60,  137. 

who  caimot  bring,  60,  137. 

proof  in,  137,  n. 

judgment  in,  137. 
to  establish  will,  61,  134. 

limitation  of,  234,  «.,  565. 

where  original  cannot  be  produced,  61,  134. 

of  personalty,  of  nonresident,  61,  135. 

judgment  in,  136. 

lost  or  destroyed  will,  59,  61,  134,  234. 

limitation  of  such  action,  234,  n.,  565,  n. 

judgment  in  such  action,  239. 

jurisdiction  of  Federal  courts,  63. 
to  determine  validity  of  probate,  60,  138. 

by  whom  brought,  138. 

waiver  of  citation  on  probate  no  bar  to,  138,  n. 

issues  in,  138. 

triable  by  jury,  138. 

effect  of  verdict,  138. 

verdict  may  be  directed,  138,  n. 

limitation  of,  138. 
to  revoke  probate,  424. 
to  sat  aside  will,  137,  n. 
to  recover  a  chattel  from  representative,  565. 

limitation  of,  565. 
to  collect  assets,  565. 

limitation  of,  565. 

legatee  cannot  maintain,  99,  n.,   563,  n. 
to  disaffirm  decedent's  acts,  545. 
by  and  against  executors  generally,  564  et  seq. 

in  what  character  brought,  567,  677. 

cannot  be  brought  before  letters  issued,  563,  567. 

between  co-executors,  525. 

survival  of  rights  of  action  to  representatives,  541  et  seq.,  564, 
638. 

joinder  of  parties  and  causes  of  action,  568. 

against  executor,  etc.,  personally  when,  567,  n. 

rules  of  survival  and  revivor,  564. 

limitation  of  time  to  revive  action  against  executor,  564,  n. 

pleadings;  set-off,  569. 

judgment  against  representatives  generally,  570,  677. 

action  on  judgment  by  representatives,  570. 

by  and  against  foreign  executors,  etc.,  99,  518,  567. 

by  and  against  temporary  administrators,  418. 

by  and  against  public  administrator,  395. 
abatement  of,  379,  385. 

costs  in  actions  by  representative,  571,  656,  657. 

execution  thereon,  678,  679. 

security  for  costs  in  such  actions,  572. 
by  executor  to  set  aside  fraudulent  transfer  by  decedent,  545. 

by  public  administrator,  374,  n. 
on  claim  rejected,  650. 

limitation  of,  639,  646. 
by  post-testamentary  child  for  contributive  share,  92,  229,  762. 
for  distributive  share,  833,  n. 

for  sale  of  lands  to  pay  debts,  not  maintainable,  834,  839,  n. 
to  compel  execution  of  power  of  sale  for  debts,  834,  n. 
for  accounting,  62,  908. 

effect  of  accounting  in  Surrogate's  Court  as  bar  to,  1074,  1075,  n. 
for  legacy  after  one  year,  778. 

when  accrues,  778. 
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lies  when,  778. 

defenses  to,  779. 

execution  in,  leave  to  issue,  779. 

undertaking  before  execution,  682,  778,  779. 

form  of  undertaking,  682. 
for  legacy  charged  on  land,  739. 
to  construe  will,  by  whom  maintained,  257,  280. 
by  heirs-at-Iaw,  for  reimbursement,  after  lands  sold,  etc.,  907. 
to  vacate  appointment  of  guardian,  not  maintainable,  1025. 
to  determine  guardian's  liability,  1027,  n. 
on  surrogate's  decree,  1087,  1091,  n. 

limitation  of,  1087. 
on  official  bond  of  surrogate,  30,  31. 

leave  to  prosecute,  31,  32. 

proof  in  action  on,  33. 

defenses,  34. 

execution,  35. 

apportionment  of  recovery,  36. 
on  bond  of  executor,  administrator,  or  guardian,  467,  1085. 

after  execution  unsatisfied,  467. 

after  revocation  of  letters,  467. 

of  temporary  administrator,  466,  n. 
See  Bond. 
ACTING  SURROGATE.     See  Surrogate;  Temporary  Surrogate. 
ADEMPTION  OF  LEGACIES : 

distinction  between,  and  revocation,  and  satisfaction,  750. 

of  specific  legacies,  751. 

of  demonstrative  legacies,  752. 

of  general  legacy,  751. 

of  legacy  to  debtor,  748. 

by  alteration  of  fund,  751,  n. 

by  advancement,  not  applied  to  devises,  753. 

by  sale  of  lands  devised,  751. 
See  Legacy. 
ADJOURNMENT: 

failure  to  adjourn  to  a  day  certain,  effect  of,  71. 
proper  practice,  in  such  case,  71. 
surrogate's  power  to  order,  52. 
ADMINISTRATION : 

no  distribution  without,  833. 
ADMINISTRATIVE  EXPENSES.     See  Expenses  of  Administration 
ADMINISTRATOR: 

when  to  be  appointed,  337. 

origin  of  office  of,  515. 

quality  of  title  of,  514. 

takes  no  title  to  lands,  530. 

representative  character  of,  516. 

no  distinction  in  general  between  executor  and,  515. 

when  title  vests,  364,  516,  521. 

no  rights  before  grant  of  letters,  364,  562. 

authority  by  letters  relates  only  to  personalty,  364. 

is  a  trustee  for  benefit  of  persons  interested,  516,  522. 

foreign,  rights  of,  in  this  state,  318,  518,  567. 

■who  competent  and  qualified  to  act  as,  343,  361. 

grounds  of  incompetency  enumerated,  361. 

one  convicted  of  crime,  361. 

one  incapable  of  contracting,  361. 

one  adjudged  incompetent,  361. 
competency  of  corporations,  361. 

of  infants,  361. 

of  aliens,  if  resident,  361. 
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of  married  women,  344,  n. 

of  divorced  wife,  347,  823. 
oath  of,  362. 

presumption  as  to,  in  collateral  action,  362. 
bond  of,  363,  470. 

must  be  joint  and  several,  363,  470. 

to  be  filed  with  surrogate,  363,  470. 

penalty  of,  363,  470. 

modified  security  on  limited  letters,  360,  471. 

restraint  upon  representative  in  such  case,  471. 

modified  security  on  consent  of  next  of  kin,  472. 

minimum  amount  of  such  security,  472. 

special  on  selling,  etc.,  lands,  485,  876. 

condition  and  penalty  of  such  bond,  876. 
letters  of,  surrogate's  jurisdiction  to  grant,  338. 

nature  and  extent  of  jurisdiction,  338. 

exclusive  and  concurrent  jurisdiction,  339. 

when  jurisdiction  acquired,  342. 

civil  death  does  not  authorize,  342. 

extends  to  estates  of  all  residents,  338. 

and  to  those  of  nonresidents  leaving  assets  here,  338. 

"  assets  "  defined,  340. 

residence  defined,  341. 

intestacy  defined,  343,  n. 
■when  letters  granted  to,  338. 

estate  may  be  settled  without  letters,  when,  364,  n. 

not  authorized  upon  unbequeathed  personalty,  342,  n. 

in  case  of  resident,  338. 

married  women  leaving  no  descendants,  346. 

in  case  of  unmarried  illegitimate,  343,  n. 

in  case  of  alien  intestate,  344. 

to  nonresident,  343. 

to  minor's  guardian,  343. 
order  of  preference  among  relatives,  343. 

cannot  be  disregarded,  343. 

other  than  relatives,  344. 

persons  in  same  class,  345. 

selection  discretionary,  345. 

if  any  next  of  kin,  creditors  not  entitled,  344. 

public  administrator,  343,  344,  346,  «.,  378,  391. 

county  treasurer,  344,  378. 
to  surviving  husband,  346. 
to  married  women,  344,  n. 
to  divorced  wife,  347,  823. 
nonresident  alien  not  entitled  to,  361. 
joinder  of  person  not  entitled,  348. 
preference  not  to  be  delegated,  349. 
may  be  limited,  360. 
modified  security  in  such  case,  360,  471. 
when  grantee  entitled  to  receive,  359. 
foundation  as  well  as  evidence  of  authority,  364,  366. 
relate  solely  to  personalty,  364. 
priority  among  different  letters,  364a. 
are  conclusive  evidence  of  authority  until  revoked,  364o,  377,  382. 

unless  there  be  want  of  jurisdiction,  351, «. 
retroactive  effect  of,  364a. 
as  evidence  of  death,  366. 
effect  of  grant  of,  by  way  of  estoppel,  365. 
collateral  impeachment  of,  366. 
burden  of  proof  on  party  attacking,  366. 
record  of,  as  evidence,  367. 
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renunciation  of  riglit  to,  352. 

mode  of,  prescribed,  352. 

must  be  filed,  352. 

absolute  or  qualified,  353. 

may  be  oral,  if  acted  on,  352,  n. 

retraction  of,  353. 
petition  for,  wlio  may  apply,  350. 

one  having  claim  for  funeral  expenses,  350. 
mode  of  application,  351. 
contents  of  petition,  351. 
citation,  presumptive  proof  requisite  for,  354. 

not  to  issue,  of  course,  354. 

when  unnecessary,  354. 

examination  of  witnesses  to  ascertain  facts,  354. 

cases  where  it  must  issue,  355. 

letters  revoked  when  one  having  prior  right  not  cited,  355. 

but  only  on  his  application,  355,  «. 

when  to  issue  in  surrogate's  discretion,  355. 

who  to  be  cited,  355. 

nonresidents,  355. 

contents  and  service  of,  356. 

to  creditors,  to  be  published,  355,  n. 

due  citation,  how  proved,  1081. 
appearance  by  person  not  cited,  357. 
hearing,  proceedings  on,  358. 
two  kinds  of,  358. 
stay  on  allegation  of  will,  358. 
questions  of  marriage,  legitimacy,  etc.,  358. 
■presumption  in  such  case,  358,  n. 

decree  may  be  made  on  presenting  petition,  when,  354,  355. 
proof  prerequisite  to,  354,  358. 
always  to  be  made,  354. 

may  be  made  without  examining  grantee,  when,  358,  359. 
may  award  letters  to  any  party  entitled,  359. 
no  award  if  administration  unnecessary,  359. 
formal  defects  in  letters  may  be  remedied,  366. 
Revocation  of  letters,  power  of  surrogate,  44,  50,  59,  425,  429. 
of  letters  to  public  administrator,  383,  n. 
power  confined  to  our  courts,  424. 
by  action,  424. 
by  motion,  425. 
incidental,  426. 

on  failure  to  give  additional  security,  463. 
on  application  of  surety,  426,  465. 
by  subsequent  probate  of  will,  427. 
■pending  appeal  from  decree  declaring  will  void,  427. 
summary,  for  misconduct,  428. 
cases  of  misconduct  enumerated,  428. 
petition  for,  429,  437,  438. 
who  may  apply,  429,  437. 
how  application  made,  429. 

surrogate  no  power  to  grant,  unless  conferred  by  statute,  429. 
power  of,  discretionary,  429. 
petition  for  accounting  by  successor,  444. 
right  to  reappointment,  447. 
cessation  of  powers,  448. 

does  not  affect  validity  of  prior  acts,  130,  448. 
effect  of,  448,  1072. 

no  stay,  though  decree  appealed  from,  441,  448. 
incompetency  and  disqualification  as  cause  for,  430. 
malfeasance,  dishonesty,  etc.,  431. 
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gross  negligence,  431. 
Habitual  drunkenness,  361,  431. 
particular  grounds  stated,  431. 
willful  violation  of  law,  432. 
false  suggestion  of  fact,  433. 
pendency  of  action  for,  no  bar,  437. 
citation  and  service,  438. 
proceedings  upon  the  hearing,  439. 
dismissing  proceeding,  notwithstanding  proof,  440. 
decree  of  revocation,  441. 

must  be  recorded,  441. 
appeal,  no  temporary  administrator  appointed,  pending,  441. 
resignation  on  petition  of,  442. 

granting  discretionary,  442. 

petition  and  order,  443. 

proceeding  same  as  on  accounting,  443. 

citation  and  service,  443. 

accounting  on,  444. 

appointment  and  powers  of  successor,  445. 

See  Executors  and  Administrators ;  Letters. 
ADMINISTRATOR,  ANCILLARY.     See  Ancillary  Letters. 
ADMINISTRATOR  DE  BONIS  NON: 
meaning  of  term,  368. 
when  to  be  appointed,  368. 

has  no  greater  rights  than  his  predecessor,  369,  n. 
may  compel  delivery  of  trust  property  by  predecessor,  922. 
status  of,  respecting  litigation  involving  predecessor,  369. 
powers  of,  369. 
petition  for  letters,  etc.,  370. 
bond  of,  370,  n. 
penalty,  370,  n. 
form  of  letters,  370. 

public  administrator  may  be  appointed,  370,  n.,  378,  n. 
ADMINISTRATOR,  TEMPORARY: 

Appointment  of,  in  what  eases  allowed,  403. 

may  be  appointed  after  reversal  of  probate,  403. 
on  delay  in  granting  letters  or  probate,  403. 
proceeding  for  probate  must  be  pending  in  the  county,  403. 
on  estate  of  absentee,  etc.,  403. 
extent  of  surrogate's  power  as  to,  403. 
power  is  discretionary,  403,  407. 

proceeedings  for  letters  in  chief  must  be  pending,  403. 
power  to  make,  not  lost  by  removal  to  another  court,  405,  n. 
not  appointed  pending  appeal  from  decree  revoking  letters,  441. 
appeal  from  decree  of  probate,  not  ground  for,  403. 
pending  application  for  letters  of  administration,  403. 
pending  application  for  modiiied  security,  403,  472. 
Letters  to,  from  Surrogate's  Court,  404. 
who  may  apply  for,  404. 
when  county  treasurer  may  apply  for,  404. 
on  decedent's  estate,  mode  of  applying  for,  404. 

notice  of  such  application,  403,  405. 

if  no  one  has  appeared,  notice  to  proponent  only,  405,  n. 

notice,  how  served.  410. 

manner  of  giving  notice  may  be  prescribed  by  surrogate,  410. 

may  be  granted  on  affidavits,  405. 

grant  of,  without  notice,  irregular,  405,  n. 

proof,  how  made',  405. 

much    slighter    proof    of    death    sufficient,    than    for    permanent 
letters,  405,  n. 
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on  absentee's  estate,  application  for,  is  by  petition,  405. 

contents  of  petition  and  proceedings  in  such  case,  405. 

citation  on  such  petition,  405. 
form  of  letters  not  specified  in  statute,  409. 
effect  of  letters,  409. 

public  administrator  may  apply  for,  402,  404. 
grant  of,  not  reviewable,  on  appeal,  407. 
Competency  and  qualification  of,  408. 

no  statutory  rules  as  to  priority,  406. 
who  eligible  as^  408. 

executor  named  in  will  may  be  appointed,  408. 
party  to  contest  not  ineligible,  408. 
usually  a  disinterested  person  should  be  selected,  408. 
in  Kings  county,  public  administrator  may  be  appointed,  408. 
bond  of,  same  as  ordinary  administrator's,  475. 
Powers  and  duties  of,  411,  412. 
may  retain  counsel,  414,  n. 
authority  over  personalty,  411. 
sales  on  surrogate's  order,  after  appraisal,  411. 
paying  funeral  expenses,  414. 
or  other  administrative  expenses,  414. 
but  not  expenses  of  probate,  414,  870,  «.,  1116. 
payment  of  legacy  or  distributive  share,  414. 
power  to  sue  limited  to  securing  possession  of  assets,  418, ». 
must  preserve  estate,  not  administer  it,  412. 
providing  for  absentee's  family,  415. 
acts  of,  bind  absentee,  413. 
advertising  for  claims,  416. 

effect  of,  416. 
paying  debts  on  surrogate's  order,  417. 
petition  to  compel  such  payment,  417. 
order  on  such  petition,  417. 
duty  as  to  deposit  of  moneys,  419. 

attachment  for  default  as  to  deposit,  420. 

revoking  letters  for  failure  to  deposit,  428. 

practice  in  New  York  county,  420,  n. 

effect  if  warrant  not  served,  420,  421,  428. 

such  moneys,  how  withdrawn,  419. 
liable  for  interest  on  funds  retained,  419,  420,  619,  n. 
authority  over  realty  of  decedent,  412,  595,  n. 

of  absentee,  413. 

lease  of,  on  surrogate's  order,  412. 

term  of  such  lease,  412. 

cannot  sell  realty,  412. 
actions  by  and  against,  418. 

leave  necessary  to  sue,  when,  418. 

right  to  sue  cannot  be  questioned  collaterally,  418, «. 

limited  to  securing  possession  of  assets,  418,  n. 
Accountings  iy,  422,  926. 

compellable  at  any  time,  422,  926. 
on  revocation  of  letters,  422. 
bond  of,  not  to  be  canceled  on,  422. 
sureties  in  official  bond  of,  continue  liable,  422,  n. 
disputed  claims  by  and  against,  adjusted  on,  422,  n. 
inventory  by,  may  be  compelled,  500. 
conclusive  effect  of  decree  on,  1074,  n. 
Power  of,  ceases  upon  issue  of  letters  in  chief,  418. 
Compensation  of,  423. 

same  as  ordinary  administrator,  423. 

when  permanent  letters  issued,  entitled  to,  in  one  capacity  only,  423. 

must  elect  as  to,  423. 


1196  GeNEEAL  Index.  Refereru^s  are 

to  sections. 

ADMINISTRATOR,  TEMPORARY  —  continued. 

apportiomnent  of  commissions  among  several,  423,  «. 

not  entitled  to  expenses  incurred  on  applying  for  his   appointment, 
423,  n. 

based  upon  value  of  whole  property,  not  cash  only,  423,  n. 
property  specifically  bequeathed,  423,  ».,  1002,  n. 
Revocation  of  letters,  421. 

on  estate  of  decedent,  421. 

on  issuance  of  permanent  letters,  418,  421. 

for  default  as  to  deposit,  etc.,  421,  428. 

of  absentee,  when,  421,  428,  436. 

on  resignation,  421. 

effected  by  decree  revoking  letters,  421. 

surrender  of  estate  on,  421. 

who  may  petition  for,  in  case  of  absentee,  421. 
ADMINISTRATOR  WITH  WILL  ANNEXED: 

office  of,  considered  generally,  326. 

distinguished  from  administrator  de  bonis  non,  326,  n. 

in  general,  included  in  term,  "  administrator,"  326. 

receiver  with  powers  of,  when  appointed  by  Supreme  Court,  326,  n. 
Appointment  of,  by  surrogate,  327. 

failure  of  will  to  appoint  executor,  327. 

cessation  of  office  of  executor,  etc.,  327. 

application,  by  whom  made,  330. 

by  one  not  having  prior  right  to,  331. 
when  must  be  by  petition,  331. 
contents  of  petition,  331. 
citation  in  such  case,  331. 

renunciation  required  of  all  others  having  prior  right,  331. 

practice  in  New  York  county,  331,  n. 

notice  of,  discretionary,  where  no  petition,  331. 

to  what  surrogate  application  made,  330. 

when  facts  denied,  surrogate  should  take  proof,  330,  n. 

questions  determinable  by  surrogate,  330,  n. 
Letters  of,  who  entitled  to,  328. 

under  Revised  Statutes,  328. 

statutory  order  of  preference,  328. 

priority  among  applicants  of  same  class,  329. 

preference  arising  from  nearness  of  kin,  not  absolute,  329. 

no  discrimination  between  males  and  females,  329. 

among  creditors,  329. 

"  proper  persons,"  when,  329. 

when  to  public  administrator,  328. 

on  proof  of  foreign  will,  333. 

when  issuable,  in  general,  330. 

after  lapse  of  time,  should  not  be  issued  unless  there  be  unadmin- 
istered  assets,  330,  w. 
Qualifications  of,  332. 

official  oath,  332. 

must  be  filed  before  letters  issue,  332. 

bond  like  ordinary  administrator's,  332. 

penalty,  how  fixed,  332. 
Powers  and  duties  of,  326,  334. 

governed  by  will,  334. 

statute  requires  will  to  be  performed,  335. 

construction  of  this  statute,  336. 

bound  by  decree  against  predecessor,  334. 

■may  enforce  obligations  of  testator,  334. 

may  compel  accounting  by  representatives  of  predecessor,  334. 

restrictions  as   to   lands,   discretionary  powers,   gifts   in   trust,   etc., 
335,  527. 

unless  ordered  sold  for  payment  of  debt,  335. 

estate  of,  in  real  property,  335,  527. 
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estate  of,  in  personal  property,  335,  527. 
liability  upon  his  own  contracts,  330. 
but  not  for  defaults  of  his  predecessor,  336. 
Ancillary  letters  to,  312. 
Accounting  by,  927 
ADMISSION: 

of  service  of  citation,  76. 

l)y  representative,  of  debt,  eflfect  of,  630,  637,  649,  860. 

mere  silence  not  an  admission,  648. 

in  court,  vifhen  binding  on  estate,  606,  «.,  649. 

statement  of  claim  in  account,  effect  of,  648,  n.,  649. 
ADOPTION: 

unknown  to  common  law,  815,  ra. 

no  presumption  of,  815,  n. 

of  children,  surrogate  may  cancel  for  cause,  46. 

adopted  child  included  in  word  child,  when,  269,  ■«. 

name  of  child  after,  815. 

relation  of  parties  after,  815. 

appointment  of  guardian  for  child,  by  will,  1058. 

child  h»s  right  of  inheritance,  815,  819. 

but  cannot  inherit  through  collaterals  of  foster  parent,  815. 
rights  of  heirs,  etc.,  of  adopted  child,  815. 
legacy  to  child,  exempt  from  transfer  tax,  706. 
by  County  Court,  surrogate  cannot  review,  909,  n. 
■  ADVANCEMENT: 

what  is,  233,  753,  811,  830. 

distinction  between  advances  and,  753, «.,  830. 

effect  of,  on  heir's  share  of  real  property,  811. 

when  to  be  deducted,  811. 

how  adjusted,  812. 
effect  of,  on  distributive  share,  830. 
no  presumption  that  gifts  were  intended  by,  811, ». 
effect  of,  on  legacy,  751,  753,  1002,  m. 
when  presumed  satisfaction  of  legacy,  753. 
testator  must  stand  in  loco  parentis,  753. 
evidence  of,  by  testator's  books,  753. 

by  parol,  753. 

by  declarations  of  testator,  753. 
reckoned  as  surplus  of  personalty,  811, ». 
when  gift  not  deemed,  753. 
principle  of,  not  applied  to  devises,  753. 
allowed  representative  in  accounting,  969, «.,  971. 

See  Intestate  Succession;  Legacy. 
ADVANCES: 

by  public  administrator  to  intestate's  relatives,  390. 

iby  representative  to  legatees,  disposition  on  accounting,  969,  n. 

executor's  option  to  make,  773. 

interest  charged  on,  773. 
distinction  between  advancements  and,  753, «.,  830. 
ADVERSE  INTEREST: 

as  affecting  competency  to  act  as  executor,  308. 

questions  of,  as  affecting  appointment  of  special  guardian,  108,  109,  n. 
ADVERTISING  FOR  CLAIMS: 

applications  for  leave  to  publish,  636. 

may  be  published  at  any  time  after  letters,  636. 

by  temporary  administrator,  416. 

in  what  papers  published,  636. 

notice  to  creditors,  and  contents  of,  636. 

errors  in  notice  immaterial,  636. 

no  absolute  obligation  to  give,  636. 

See  Debts  of  Decedent. 
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AFTER-BORN  CHILD.     See  Posthumous  Child;  Post-testamentary  Children. 
AGE: 

disqualification  of  surrogate  by  reason  of  old,  7. 
at  what,  testator  competent  to  make  will,  208. 

old,  as  affecting  validity  of  will,  210,  215,  n.,  217. 
policy  of  statute,  208,  n. 

testamentary,  burden  on  proponent  to  prove,  187,  208. 
nonage,  how  proved,  208,  n. 
question  of,  as  affecting  probate,  208,  211,  n. 
fraud  in  execution  of  will  not  presumed  from  old,  210,  217. 
of  infants,  how  proved,  77, «.,  208, ». 
AGENTS: 

employment  of,  by  representatives,  558. 
liability  of  executors  for  waste  by,  605. 
may  apply  for  probate  of  will,  148. 
AGREEMENT: 

for  determination  of  disputed  claim  by  surrogate,  643,  649a. 
surrogate  has  no  jurisdiction  without,  49,  645,  968,  969. 
effect  of  failure  to  agree,  639,  645,  656, ».,  660. 
for  reference  of  disputed  claim,  650. 

See  Debts  of  Decedent. 
for  renunciation  of  letters,  void,  295,  n. 
AMEN: 

meaning  of  term,  305. 

naturalization  of,  surrogate  has  power  to  grant,  51. 

ancestor,  inheritance  through,  810. 

State  alone  can  question  right  of,  to  inherit,  810,  n. 

nonresident,  incompetent  as  executor,  etc.,  303,  305,  361. 

may  dispose  of  property  here,  by  will,  209. 

nonresident,  entitled  to  be  cited,  when,  92,  n. 

appearance  for,  by  consul,  85, ».,  108,  150, «.,  391,  n. 
notice  of  application  for  letters  on  estate  of,  391. 
ALLEGATIONS  AFTER  PROBATE: 
contesting  will  on,  277. 

See  Probate;  Revocation. 
ALLOWANCE.     See  Commissions ;  Costs;  Executors  and  Administrators. 
ALTERATIONS.     See  Will. 
AMBIGUITIES: 

latent  and  patent,  discussed,  270. 
extrinsic,  evidence  to  explain,  270. 
as  to  beneficiary,  274. 
See  Will. 
AMENDMEiNT: 

of  pleadings  and  proceedings,  57. 
surrogate's  power  to  allow,  57. 
allowance  of,  by  referee,  961,  n. 
of  inventory,  498,  503. 
of  objections  on  probate,  161. 
of  objections  to  account,  961. 
of  defective  recitals  in  decree,  1083. 
of  papers  on  appeal  from  Surrogate's  Court,  1138 
ANCIENT  WILL: 

what  is  an,  132,  252. 

presumption  as  to  genuineness  of,  132,  252. 
■record  of,  as  evidence,  132,  252. 
ANCILLARY  GUARDIAN.     See  Guardian,  General. 
ANCILLARY  LETTERS  OF  ADMINISTRATION: 
jurisdiction  to  grant,  when  possessed,  371. 
which  Surrogate's  Court  has  jurisdiction  to  grant,  371. 
object  of,  to  protect  claims  of  domestic  creditors,  314. 
when  letters  ancillary  and  when  principal,  371,  w. 
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ANCIItLAEY  LETTERS  OF  ADMINISTRATION  —  coOT*m««d. 
in  what  cases  issuable,  372. 
petition  for,  373,  718. 
proof  requisite,  where  decedent  resident  of  foreign  country,  373. 

in  case  of  resident  of  another  State,  373. 
to  whom  issued,  372. 

where  two  or  more  are  named  in  the  foreign  letters,  372. 
cases  where  letters  shall  not  be  issued,  372. 
bond  of  grantee,  316,  477. 

penalty  of,  316,  373,  n.,  477. 
rights  and  powers  of  grantee  over  domestic  assets,  318. 
domestic  assets,  how  disposed  of,  317,  795,  n. 
qualifications  of  grantee,  315. 
rights,  powers,  and  duties  under,  318. 
with  will  annexed,  312. 
commissions,  988,  n. 
ANCILLARY  LETTERS  TESTAMENTARY: 

practice  to  grant  independently  of  statute,  312. 

includes  ancillary  letters  of  administration,  c.  t.  a.,  312. 

which  Surrogate's  Court  has  jurisdiction,  312,  313. 

will  must  be  of  resident  of  State  where  probated,  312,  re. 

when  granted,  312. 

existence  of  assets  in  surrogate's  county,  necessary,  313. 

application  for,  how  made,  313. 

contents  of  petition,  313. 

proof  necessary,  312. 

notice  of,  to  creditors,  314. 

who  to  be  cited,  314. 

proceedings  on  hearing,  314. 

production  of  foreign  will  jurisdictional,  312,  n. 

to  whom  granted,  315. 

when  two  or  more  named  in  foreign  letters,  315. 

qualifications  of  grantee,  315. 

bond  of  grantee,  316. 

rights  and  powers  under,  318. 

sale  of  realty  not  authorized  under,  318. 

domestic  assets,  how  disposed  of  under,  317. 

See  Ancillary  Letters  of  Administration;  Letters. 
ANNUAL  ACCOUNTING.       See  Guardians;  Trustees,  etc. 
ANNUAL  RESTS.     See  Commissions;  Trustees,  etc. 
ANNUITY.     See  Legacy. 
ANSWER. 

to  petition,  equivalent  to  appearance,  85,  n. 

to  petition  for  compulsory  accounting,   948  et  seq. 

traversing  allegation  of  interest,  947,  949. 

fact  that  petitioner's  claim  is  disputed,  no  defense,  949,  w. 

nor  release  by  petitioner,  949. 

pleas  to  jurisdiction,  948. 

pleas  in  abatement,  931,  948,  950. 

prior  acco.unting,  930,  950,  1074,  n. 

pendency  of  action  for  accounting,  931. 

outlawry  of  petitioner's  claim,  951. 

statute   of   limitations  of  proceeding,   932. 

counterclaim  cannot  be  set  up,  950,  966. 

denial  of  assets,  952. 
in  action  upon  official  bond,  after  execution  unsatisfied,  469. 
on  reference  of  disputed  claim,  653. 
to  petition  for  leave  to  issue  execution,  691,  693. 
to  proceeding  to  punish  for  contempt,  1095. 
to  petition  for  discovery  of  assets,  579. 
in  action  for  legacy  after  one  year,  779. 
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ANSWER  —  continued. 

to  petition  for  payment  of  legacy,  after  one  year,  783,  784. 

of  trust  income,  791. 
in  proceeding  for  revocation  of  letters,  439. 

for  sale  of  lands  to  pay  debts,  857,  858,  859. 
in  actions  on  surrogate's  bond,  34. 
ANTENUPTIAL  AGREEMENT: 

power  of  surrogate  to  construe,  47,  n. 
waiver  of  widow's  right  to  exempt  articles  by,  507,  n. 
transfers  under,  subject  to  transfer  tax,  698,  n. 
APPEALS  FROM  SURROGATE'S  COURT: 

procedure  under  Revised  Statutes,  1130. 
To  the  Supreme  Court,  under  the  Code,  1128. 
changes  eflfected  by  the  Code,  1128. 
not  governed  by  general  chapter   (12)  of  Code,  1128. 
lies  from  what,  1129. 

every  final  decree  oi  Surrogate's  Court,  1129. 

orders  affecting  saibstantial  right,  1129,  1130. 

meaning  of  substantial  right,  1130. 

from   decree   of  surrogate   though   docketed   in   Supreme   Court, 
1129,  n. 

order  appointing  special  guardian,  when,  1134, ». 

order  granting  allowance  to  special  guardian,   112,  n.,   1111,  w., 
1130, «. 

order  directing  accounting,  when,  1130. 

order  for  new  trial  in  proceeding  to  sell,  etc.,  865,  1146. 

examples  of  appealable  orders,   1130. 

order  for  execution  on  judgment  against  executor,  how  far,  681. 

when  discretionary  orders  reviewable,  1130. 

order  charging  executor  with  costs,  1130,  n. 

from  surrogate's  finding  of  sufficiency  of  assets,  1130. 

order  revoking  letters,  429. 

order  denying  motion  for  commission,  1130,  n.. 

order  fixing  transfer  tax,  727. 
when  does  not  lie,  1130. 

from  order  or  decree  on  default,  1129,  1131. 

from  decision  on  which  no  order  is  entered,  1129. 

from  ex  parte  order  on  ground  of  irregularity,  1129,  »i. 
remedy  in  soich  case,  1129,  n. 

order  appointing  guardian,  1130. 

order. of  reference,  1130. 

order  appointing  temporary  administrator,  407. 

instance  of  nonappealable  orders,  1130. 

when  discretionary  orders  not  reviewable,  1130. 

order  charging  executor  with  costs,  1130,  n. 

order  fixing  transfer  tax  in  first  instance,  727,  1129,  n. 
who  may  appeal,  1131. 

persons  not  parties,  1132. 

intervention  of  such  persons  in,   1132,   1L33. 
no  exceptions  necessary  in  such  case,  116,  re. 

special  guardian,  1131. 

legatees,  1131. 

representative  on  accounting,  1131. 
on  probate,  1131,  n. 

creditors,  1132. 

heirs-at-law,   from   allowance   of  claim,    in   proceedings   to    sell 
lands,  etc.,  872. 

attorney,  asserting  lien  for  services,  1131, ». 

from  order  fixing  transfer  tax,  727,  »i. 
respondent;  who  necessary,  1133. 

necessary,  brought  in  by  appellate  court,  1133. 
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APPEALS  FROM  SURROGATE'S  COVRT  —  continued. 

surrogate  cannot  order  intervention  pending,  1133, «. 
infants,  represented  by  special  guardian,  1134. 
appointment  of  special  guardian  by  appellate  court,  1134. 
designation  of  parties  and  proceeding,  1135. 
substitution  of,  in  case  of  aeath  before  appeal,  1136. 
provision  in  case  of  death  before  hearing,  1136. 
effect  of  failure  to  substitute,  1136. 

proceeding  in  such  case,  1136. 
to  whom  application  for  substitution  made,  1136. 
undertaking  on,  in  such  case,  1136,  n. 
limitation  of  time  for  taking,  by  parties,  1137. 
by  strangers,  1137. 

in  such  case  time  computed  from  entry  or  order  or  decree,  1137. 
where  title  acquired  by  assignment,  1137. 
omission  to  take,  in  time,  fatal,  1137. 
motion  to  dismiss  where  not  taken  in  time,  1137. 
enlarging  time,  curing  defects  on,  etc.,  1138. 
under  the  Revised  Statutes,  1137, «. 
perfecting  appeal,  1139. 

notice  of,  when  review  of  facts  desired,  1143,  n. 

how  served,  1139. 

in  transfer  tax  proceedings,  to  specify  errors,  727. 
where  respondent,  appearing  personally,  cannot  be  found,  1139. 
security  to  perfect,  requisites  of,  1140. 
justification  of  sureties  in,  1140a. 
giving  of  undertaking  may  be  waived,  1140,  n. 
no  security  required  of  public  administrator  of  New  York,  395, 
1140,  m. 
stay  of  proceedings  on,  1141. 
how  effected,   1141. 

on  appeal  from  decree  directing  payment,  1141. 
in  proceeding  for  leave  to  issue  execution,  1141. 
perfected  appeal  effects,  when,  1142. 
in  probate  cases,  etc.,  lett&rs  may  issue,  1142. 
decree  revoking  letters,  etc.,  1049,  1142. 
decree  of  removal,  1049,   1142. 

effect  of  pending  appeal  on  proceeding  to  revoke  probate,  1142. 
order  granting  letters  of  administration,  c.  t.  a..,  1142,  n. 
order  appointing  temporary  administrator,  1139, «.,  1142. 
order  appointing  appraiser,  1142. 
order  requiring  executor  to  file  a  bond,  1142, «. 
undertaking  for,  generally,   1141. 

in  commitment  cases,   1141. 

none    necessary    on    appeal    by    public    administrator,    395, 
1140, ». 
papers  on  appeal,  1143. 

case  to  be  made  and  settled,  1143. 
amendment  of,  1138. 
exceptions,   necessity   of,    1143. 

of  prevailing  party,  not  included,  1143,  m. 

by  intervening  parties,  not  necessary,  116,™. 
request  for  finding,  114,  115,  1143. 
in  absence  of  findings,  nothing  to  review,  114,  1143,  n 
extending  time  to  make  case,  1143. 
settlement  of  case,  1143. 
practice  where  no  case  required,  1143. 

order   appealed   from   shoTjld   state  upon   what   papers   founded, 
1143. 
determination  of,  principles  governing,  1144. 

76 
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APPEALS  FROM  SURROGATE'S  COVRT  —  continued. 

appellate  court  may  send  back  to  have  findings  stated  separately, 
114,  n. 

appeal  may  be  dismissed  for  lack  of  necessary  parties,  1133. 

effect  of  not  returning  evidence,  1144. 

dismissal  of,  if  not  taicen  in  time,  1137. 

when  no  reversal  for  error  in  evidence,  1144. 

findings    of   referee   not    disturbed   unless   contrary   to   the   evi- 
dence, 119,  n. 

what  appeal  brings  up  for  review,  1129,  1144. 

whether  facts  reviewed  unless  notice  of  appeal  so  requests,  1143,  re. 

questions  not  considered  below,  not  reviewable,   1144, «. 

former  discrimination  as  to  probate  cases  abrogated,  1145. 

same  power  to  determine  facts,  as  surrogate,  1145. 

or  to  assume  omitted  facts,  1145,  n. 

to  consider  evidence  stricken  out,  below,  1145,  »i. 

to  take  further  testimony,  1145. 

to  appoint  a  referee,  1145. 

on  appeal  from  order  opening,  etc.,  decree,  1145. 

may  be  a  reversal,  aftirmance,  or  modification,  1145. 

or  may  grant  a  new  hearing,  1145. 

proceedings  may  be  remitted  to  surrogate,   1145. 

when  proceedings  must  be  so  remitted,  1145. 

when  probate  directed,  on  appeal  from  decree  refusing,  1145. 

affirmance  where  evidence  evenly  balanced,   1144,  a.,   1145. 

where  decree  affirmed  in  part  and  reversed  in  part,  1145,  n. 

costs  on.     See  Costs  on  Appeal. 
in  probate  cases,  special  regulations  as  to,  1146. 

from  decree  of  probate,  no  temporary   administrator,   pending, 
441. 

jury  trial  on  reversal  or  modification,  1146. 
not  a  requirement,  when,  1146. 

review  of  verdict  after  jury  trial  in  Supreme  Court,  164,  1146. 

burden  on  proponent  to  reprove  will  after  reversal,  187. 
To  Court  of  Appeals,  from  Appellate  Division,  when  lies,  1147. 

order  affirming  order  punishing  executor  for  contempt,  1148,  re. 

directing  account  not  appealable,  953. 

directing  life  tenant  to  give  security,   1148. 

vacating  stay  on  probate,  1148. 

nor  order  reversing  surrogate  upon  the  facts  and  directing  new 
trial,  1129,  n.,  1147. 

but  otherwise  when  order  of  reversal  directs  probate  of  will,  1147. 
what  questions  reviewable  on,  1148. 
when  question  of  fact  involved,  1148. 
security  to  perfect,  1141,  re. 
how  far  evidence  will  be  looked  into,  1148. 
matters  of  discretion  not  reviewable,  1148. 
proceedings  after  determination  of,  1149. 

Appellate  Division  order  to  be  filed  with  surrogate,  1149. 

where  proceedings  remitted  by  Court  of  Appeals,  1149. 

powers  of  surrogate  after,  1149. 

surrogate  cannot  .rehear,   after   affirmance,   1149. 
APPEARANCE: 

of  parties  in  Surrogates'  Courts,  85  et  seq. 

effect  of,  57,  ».,  85,  re. 

in  person,  85. 

by  attorney,  85. 

of  infants,  by  special  guardian,  108. 

of  nonresident  aliens,  by  consul,  85,  n.,  108.  150,  n.,  391,  n. 

of  idiots,  lunatics,  etc.,  108. 

not  a  waiver  of  irregular  service,  85,  n. 
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APPEARANCE  —  continued. 

answering  petition  equivalent  to,  85,  n. 

party  though  not  cited  may  appear,  105,  154a,  357,  958. 

of  one  of  joint  representatives,  binds  both,  568,  n. 

See  Parties. 
APPOINTMENT : 

selection  of  executor  under  power  of,  291,  294. 

delegation  of  power  to  appoint,  513. 

See  Letters  Testamentary. 
of  representative,  renunciation  of.     See  Administrator,  Renunciation. 
transfer  tax  upon  property  passing  under  -power  of,  723. 

See  Transfer  Tax. 
of  substitute  in  place  of  surrogate,  in  case  of  disability,  15. 
of  clerk  of  court,  20,  21.     See  Clerk. 
of  temporary  surrogate.     See  Surrogate, 
of  stenographer,  25. 
of  special  guardian,  108,  109. 
of  guardian  by  will,  1058.     See  Guardian  hy  Will. 

by  foreign  will,  1060,  n. 

of  successor,  on  resignation,  etc.,  1068. 
of  general  guardian,  1014  et  seq. 
of  successor,  on  revocation  of  letters,  etc.,  445. 
of  appraisers  to  value  assets,  494. 

to  assess  transfer  tax,  719. 
APPORTIONMENT: 

of  commissions.     See  Commissions ;  Trustee  Testamentary. 
of  transfer  taxes,  615,  715,  722. 
of  rents,  492,  532,  n. 
of  taxes,  666. 

of  municipal  assessments,  615. 
of  expenses  of  foreclosure,   617,  n. 
of  proceeds  of  land  bought  in  on  foreclosure,  749,  n. 
of  dividends,  749. 

of  recovery  upon  bond  of  surrogate,  36. 
of  costs  in  proceedings  by  guardian  for  resignation,  1044,  n. 
of  costs,  in  general,  none,  1116,  n. 
APPRAISER: 

of  decedent's  assets,  494.     See  Assets. 

of  value  of  estate  subject  to  transfer  tax,  719. 

See  Transfer  Tax. 
APPRAISAL.     See  Assets;  Transfer  Tax. 
ARBITRATION: 

executor  may  submit  claim  to,  629,  n. 

award  on,  not  a  judgment  entitled  to  preference  in  payment,  667,  n. 
ARREST.     See  Attachment ;  Contempt;  Decrees  and  Orders. 
ASSETS: 

defined,  313,  338,  340,  486. 

what  are,  to  be  accounted  for,  529  et  seq. 

interference  with,  before  probate,  130,  131,  540, ».,  562. 

possession  of,  by  executor  before  probate,  131,  562. 

sales  of,  by  representative,  598. 

coming  into  State  after  death,   jurisdiction  of   surrogate  over,   141, 

142,  338. 
how  disposed  of,  by  ancillary  executor,  etc.,  317,  795,  n, 
nine  classes  enumerated  in  statute,  488. 
object  of  statutory  enumeration,  488. 
statute  list  not  exhaustive,  488. 
interest  in  lands,  489,  530. 

stock  in  foreign  mining  corporation,  489. 

leases  for  years,  489. 

estate  from  year  to  year,  489. 
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ASSETS  —  continued. 

estate  pow  autre  vie,  489. 

■xemainder  in  term  for  years,  489. 

devised  for  years  to  executor  to  pay  debts,  489. 

church  pew,  not,  489. 

proceeds  of  base  fee  not,  489. 

parol  lease,  489. 

lease  for  indefinite  period,  489. 

leases  of  lands  by  foreign  government,  not,  489. 

devised  for  life,  then  to  be  sold,  489. 

proceeds  of  realty,  sold  before  resident's  death,  489. 

vendee's  interest  in  executory  contract  for  land,  not,  493,  n.,  530. 

proceeds  of  partition  sale,  489,  n. 

damages  in  condemnation  proceedings,  530. 
fixtures,  defined,  490. 

declared  assets,  490. 

when  annexed  for  trade  or  manufacture,  are,  490. 

others  excluded,  490. 

as  to  certain,  rule  between  landlord  and  tenant  applies,  490. 

as  to  others,  rule  between  grantor  and  grantee  applies,  490. 

power  of  testator  to  declare  by  will  what  shall  be  deemed,  490. 

effect  of  contract  of  affixment,  490. 
good-will  of  testator's  business,  534. 
stock  exchange  seat,  493. 
right  to  use  of  name,  534. 
literary  property,  535. 
insurance  policy  payable  to  executors,  536. 

interest  in  policy  on  life  of  another,  536. 

on  life  of  nonresident,  529,  n. 

payable  to  widow,  etc.,  how  far,  536. 

special  statutes  as  to  such,  536. 

when  specifically  bequeathed,  536. 

against  fire,  distinction  as  to  time  of  loss,  537. 

depends  on  character  of  property  insured,  537. 

fire  policy  taken  out  by  executor,  etc.,  537. 

against  accident,  536,  n. 
benefit  association  fund,  when  not,  537o. 
trust  deposit,  493,  n.,  537a. 
pension  money,  when,  538. 

government  payment  of  Alabama  claim,  not,  538,  n. 
damages  for  decedent's  death,  not,  539. 
contracts  of  decedents,  541  et  seq. 
wrongs  to  decedent's  property,  543. 
wrongs  to  his  person,  544. 
things  in  action,  540. 

disaffirming  decedent's  wrongful  acts,  545. 
crops  and  produce,  certain,  declared  assets,  491. 

cultivated  and  spontaneous,  distinguished,  491. 

cultivated,  are,  491. 

spontaneous,  when  severed,  are,  491. 

sale  of,  eflfects  a  severance,  when,  491. 

proceeds  of  timber,  491,  n. 

status  of  growing  grain  on  land  devised,  491. 

growing  grass,  491,  ra. 

fruit  when  gathered,  491. 
rents  are,  if  accrued  at  time  of  death,  492. 

must  have  been  payable  before  death,  492. 

rule  not  affected  by  extension  of  payment  of,  492. 

though  if  received  after  death  must  be  accounted  for,  492. 
''  effect  of  rule  as  to  apportionment  of,  492,  532, ». 

rents  under  lease  from  Indians,  492,  n. 
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ASSETS  —  continued. 

things  in  action  and  other  property,  493. 

representative's  debt  to  decedent,  when  not,  496. 
gifts  to  representative  by  decedent,  v?hen,  529,  n. 
gift  for  life  of  rents,  not,  532. 
appraisal  of,  494. 

by  county  treasurer  acting  as  public  administrator,  381. 
appraisers  to  be  appointed,  494. 

oath  of,  494. 

compensation,  494. 

taxing  bill  of,  494. 
notice  of,  494. 

who  entitled  to  notice  of,  494. 
notice  must  be  posted,  494. 
effect  of  failure  to  post  notice  of,  494. 
where  assets  are  in  different  places,  494. 
made  in  whose  presence,  494. 
inventory  of,  duty  of  representative  to  make,  486. 

by  county  treasurer  acting  as  public  administrator,  381. 
penalty  for  not  joining  in,  487. 
contents  and  form  of,  495. 

disputed  questions  as  to  existence  of  assets,  495. 
assets,  how  enumerated  in,  495. 
valuation  of  property  having  market  value,  495,  ra. 

of  stock  in  private  corporation,  495, «. 
statement  of  values,  495. 
specification  as  to  ohoses  in  action,  495. 
not  only  property  exhibited,  but  all  property,  529,  n. 
claims  against  representative  included,  496,  972,  n. 

effect  of  bequest,  on  such  claims,  496,  748. 
foreign  assets  may  be  included,  497,  529,  n. 

representative  not  bound  to  include  such  assets,  497. 
duplicates  to  be  signed  by  appraisers,  498. 
executor  must  verify  and  file,  498. 

must  be  filed  within  three  months  from  issue  of  letters,  498. 
mistakes  in,  may  be  corrected,  498,  503. 
report  of  appraisers  receivable  as,  498,  ft. 
unverified  list  of  assets,  not  treated  as  inventory,  498, «. 
supplemental,  when  necessary,  499. 
when  to  be  returned,  499. 

when  supplemental  inventory  compellable,  499. 
oath  to  inventory,  498. 
compelling  return  of  a  sufficient,  500. 
petition  to  surrogate  for,  500. 
who  may  present  petition,  500. 

order  to  return,  or  show  cause  against  attachment,  500. 
order  of  surrogate  on  motion,  500. 
application,  when  to  be  made,  501. 
limitation  of  proceedings,  501. 
service  of  order  to  show  cause,  501. 
disobeying  order,  how  punished,  502. 
order  for  attachment  must  be  personally  served,  502. 
disobedience  as  ground  for  revocation  of  letters,  431, ». 
excusing  failure  to  return,  503. 
defenses  to  application,  503. 
questions  arising  on  hearing,  503. 
extending  time  to  return,  503. 
reference  on  application,  503,  n. 
disposal  of  assets  no  excuse  for  failure  to  file,  503. 
amending  inventory,  498,  503. 
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surrogate  may  award  costs,  504. 

rule  in  New  York  county,  504. 
defaulting   representative,   how   discharged   from   imprisonment, 

505. 
revoking  letters  after  thirty  days'  imprisonment,  428,  505. 

where  citation  cannot  be  served,  etc.,  505. 
exempt  articles,  estate  of  representative  in,  506. 

executor,  etc.,  entitled  to,  in  order  to  inventory,  506. 

takes  as  trustee,  506. 

what  are  free  from  seizure  by  creditors,  506. 

interest  of  widow,  etc.,  in,  507. 

if  they  exist,  right  to  absolute,  507. 

personal  effects  cannot  be  set  off,  508,  m. 

waiver  of  right  by  antenuptial  agreement,  507, «. 
by  acceptance  of  legacy  in  lieu  of,  507. 

are  distinct  from  widows  sustenance,  561. 

enumeration  of,  508. 

no  cash  allowance  in  lieu  of,  507. 

allowance  of  provisions  not  limited  to  widow's  personal  con- 
sumption, 508. 

widow  may  sell  before  inventory,  507. 

testator's  will  cannot  defeat,  507. 

what  ownership  of  testator  necessary  to  entitle  widow  to,  507. 

right  to,  of  widow's  surviving  minor  children,  508. 

appraiser's  estimate  of  value  of,  508. 
surrogate  may  correct,  508. 
exemption  of,  from  transfer  tax,  720. 
proceedings  void,  if  articles  exceed  statute  limit,  508. 
additional,  selected  in  appraiser's  .discretion,  508. 
executor  liable  for  excessive  payment,  508. 
decedent  must  "  have  a  family,"  509. 
need  not  have  children,  509. 
nor  be  a  householder,  509. 
nor  be  living  with  his  family,  509. 
compelling  setting  apart  of,  506,  510. 

petition  for,  510. 

who  may  present,  510. 

limiitation  of  proceeding,  510,  n. 

decree  may  direct  payment  of  value,  when,  508,  510. 

same  relief  allowed  on  judicial  settlement  of  account,  510, 
985,  n.,   1009,  re. 
how  set  forth  in  representative's  account,  979. 
effect  of  inventory  as  evidence,  54,  511,  512,  694, «.,  985. 
intended  for  whose  protection,  511. 
only  presumptive  against  person  filing,  511,  985. 
controlling  over  that  filed  as  temporary  administrator,  985,  n. 
how  rebutted  in  action  or  special  proceeding,  511. 
not  evidence  against  successor,  511. 
not  conclusive  against  either  party,  985. 
former  rules  of  evidence  preserved,  511, ». 
where  inventory  made  by  co-executors,  511. 
is  prima  facie  evidence  of  what,  512,  985. 
formerly  impeachable  only  on  accounting,  512. 
omission  of  executor  to  claim  set-off  to  his  debt,  512. 
of  acknowledgment  of  barred  claim,  512. 
where  deposit  in  failing  bank  entered  as  cash,  512. 
relation  of  inventory  to  account,  985. 
assets  not  in  inventory,  512,  987. 
rectifying  erroneous  debits,  512,  986. 
impeachment  of,  on  accounting,  512,  985,  986. 
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chattels  subject  to  life  estate,  987. 
discovery  and  collection  of  assets,  573. 
proceedings  before  letters,  562. 
pursuit  of  legal  remedies  in  general,  562. 
special  proceeding  for,  573. 

See  Discovery,  etc. ;  Distribution  ;  Executors,  etc. 
ASSIGNEE: 

of  creditor,  as  party  to  proceedings,  97. 
of  legatee,  as  party  to  proceedings,  97. 
may  compel  accounting,  938. 
validity  of  transfer,  9?,  968. 
vphen  may  be  questioned,  47,  47,  «•.,  97,  968. 
of  executor's  commissions,  standing  of,  54, «.,  991,  n.,   1005,  n. 
payment  of  distributive  share  to,  97,  833,  n. 

of  legatee,  when  may  not  compel  payment  of  legacy,  97,  781,  968. 
ASSIGNMENTS.     See   Assignee;  Surrogates'   Courts;   Transfers. 
ASSISTANT  TO  SURROGATE: 

proofs  on  probate  may  be  taken  by,  in  New  York  county,  117,  160,  n. 
ASSOCIATION: 

unincorporated,  bequests  to,  268.     See  Legacy. 
ATTACHMENT: 

for  failure  to  return  inventory,  502. 
for  failure  to  obey  order  to  account,  954. 

for  neglect  of  temporary  administrator  as  to  deposit,  etc.,  420. 
eflect,  if  warrant  not  served,  420,  421,  428. 
such  moneys,  how  withdrawn,  419. 
enforcement  of  decrees  and  orders  by,  1084,  1089,  1093,  1095. 
See  Contempt ;  Decrees  and  Orders. 
by  execution  against  person,  1084. 
on  return  of  execution  against  property,  1094. 
without  execution,  1094,  n. 

by  proceedings  to  punish  for  contempt,  1089,  1093. 
practice  in  such  cases,  1093. 
warrant  of,  1097. 

to  whom  directed,  1097. 
may  be  executed  in  any  county,  1097. 
fine  and  imprisonment,   1095,  1098. 
jail  liberties,   1098. 
release  on  giving  undertaking,  1098. 
See  Contempt ;  Decrees  and  Orders. 
ATTESTATION.     See  Probate;  Will. 
ATTESTATION  CLAUSE: 

effect  of,  187,  201,  202,  203. 
want  of,  effect,  201,  203. 

no  presumption  of  due  execution  withoTit,  201,  203. 
See  Probate;  Will. 
ATTORNEY: 

disqualification  of  surrogate  in  proceedings  where  he  has  acted  as,  7. 

clerk  of  court  cannot  act  as,  22. 

surrogate  cannot  act  as,  7,  8.  • 

surrogate's  partner  cannot  act  as,  7,  85. 

appearance  by,  in  Surrogate's  Court,  85. 

control  of  surrogate  over,  48. 

cannot  continue  proceeding,  after  settlement  between  parties,  48,  n. 

substitution  of,  power  of  surrogate  as  to,  48,  552. 

qualification  of,  as  witness  in  probate  proceeding,  174,  176. 

service  of  papers  on,  in  surrogate's  proceedings,  86. 

as  legatee,  presumption  where  will  drawn  by,  217. 

and  testator,  privileged  communication  between,  174,  176. 
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employment  of,   when  allowed  as  administrative  expense,  552,  555, 
559,  1115. 

accounting  by,  surrogate  cannot  order,  48. 

liability  for  costs,  surrogate  cannot  enforce,  48, ». 

representative  liable  for  negligence  of,  628,  n. 

claim  of,  for  services  is  primarily  against  executor  personally,  552. 

one  asserting  a  lien,  as  an  appellant,  1131,  >i. 

lien  of.       See  Executors,  etc.;  Surrogate's  Court. 

surrogate  cannot  award  judgment  against  representative  in  favor  of,  48. 

bequest  to,  effect  on  question  of  undue  influence,  217,  219,  A^. 
ATTORNEY-GENERAL : 

citation  to,  on  probate,  104,  n.,  158. 

when  may  intervene  on  probate,  104,  n. 

may  compel  public  administrator  to  account,  384. 
AUDITOR: 

ofBce  of,  no  longer  exists,  964,  n. 
AUTHENTICATION : 

of  foreign  letters,  373. 

of  foreign  will  for  filing  here,  250,  312. 

of  stenographer's  minutes,  25. 
AWARD: 

in  arbitration  not  a  judgment  entitled  to  preferential  payment,  667,  n. 

BANK: 

trust  deposit  in,  not  assets,  493, «.,  537a. 

declarations  of  testator  as   to,  537a,  n. 
failure  of,  liability  of  executor  for  loss  of  funds,  618. 
deposit  in,  as  gift  causa  mortis,  585,  589,  590, ». 
duty  of,  in  relation  to  taxable  transfers,  717. 
may  act  as  executor,  291, «. 

oath  not  required  of,  300,  ™. 
BANKRUPTCY: 

trustee  of  legatee  in,  may  compel  accounting,  921, «.,  938. 
discharge  in,  as  a,  defense  to  petition  for  payment  of  debt,  692. 
BENEFICIARY: 

qualification  of,  to  act  as  trustee,  454,  n.,  601. 
entitled  to  commissions  when  acting  as  trustee,  990,  n. 
when  may  sue  for   protection  of   trust,   602,  n. 
represented  by  executors,  etc.,  516,  522. 
may  petition  for  removal  of  trustee,  453. 
ratification  by,  of  executor's  illegal  investment,  622. 
of  executor's  collusive  sale,  594, «. 
of  executor's  purchase  of  trust  property,  625. 
BENEFIT  ASSOCIATION: 

death  fund  due  from,  not  assets,  537a. 
legacy  to,  when  exempt  from  transfer  tax,  711, ». 
BENEVOLENT  SOCIETIES: 

bequests  to,  restrictions  on,  260  et  seq.     See  Legacy. 
exempt  from  transfer  tax.     See  Transfer  Tax. 
BEQUEST.     See  Legacy. 
BILL  OP  COSTS.     See  Costs. 
BILL  OF  PARTICULARS: 

of  claim  presented  to  representative,  may  be  demanded,  640 
BOARDING-HOUSE : 

keeper  of,  to  report  to  public  administrator,  388. 
BOND: 

of  surrogate,  28. 

where  to  be  filed,  28. 

form  and  penalty,  28. 

county  clerk,  judge  of  sufficiency  of,  28. 
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justification  of  sureties,  28. 

filing  and  recording,  28. 

copy  of,  evidence,  28. 

of  temporary  surrogate,  28. 

of  officer  acting  as  surrogate,  28,  29. 

liability  on,  30. 

for  fund  received  from  predecessor,  30,  66,  n. 

action  on;  leave  to  bring,  from  wliat  court,  30,  31. 
leave  may  be  given  without  notice,  31. 
affidavit  on  applying  for  such  leave,  31. 
vacating  order  giving  leave,  entered  without  notice,  31. 
order  for  prosecution,  32. 
proof  in  action  on,  33. 
defenses  to,  34. 
execution  in,  35. 
apportioning  recovery  in,  36. 
of  clerk  of  court,  may  be  required,  20,  23. 
of  administrator  of  intestate,  470. 

statute  requires,  470. 

to  be  filed  with  surrogate,  470. 

form  and  condition  of,  470. 

must  be  joint  and  several,  363,  470. 

penalty  of,  how  determined,  470. 

rights  and  liabilities  of  sureties  on,  466. 

modified  security  on  limited  letters,  360,  471. 

restraint  upon  representative  in  such  case,  471. 

modified  security  on  consent  of  next  of  kin,  472. 

minimum  amount  of  such  security,  472. 

may  be  increased,  470,  n. 

special,  on  selling,  etc.  lands,  874,  876. 

condition  and  penalty  of  such  bond,  473,  876. 
of  administrator  with  will  annexed,  332,  474. 

requisites  of,  same  as  executors,  332,  474. 

penalty,  how  fixed,  332. 
of  temporary  administrator,  475. 

sureties  in,  not  discharged  on  accounting  of  principal,  422,  n. 

requisites  same  as  ordinary  administrators,  475. 

effect  of  recitals  in,  on  sureties,  422,  n. 

not  to  be  canceled  on  accounting,  422. 
of  administrator  de  honis  non,  476. 

requisites  same  as  ordinary  administrators,  476. 

where  estate  partly  administered,  476. 

penalty  in  such  case,  476. 
of  ancillary  executor  or  administrator,  316,  477. 

requisites  same  as  domestic  administrator,  316,  477. 

special  penalty  of,  316,  373,  w.,  477. 

when  special  penalty  not  required,  477. 
of  executors,  in  general  not  required,  302,  473. 

when  necessary,  before  letters  will  be  granted,  302,  311,  473. 

.when  acting  as  trustee,  320,  452. 

when  required  of  nonresident  executor,  302,  473. 

provision  as  to,  in  will,  473. 

on  stay  of  letters,  473. 

preventing  revocation  by  giving,  440,  473. 

form  and  penalty  of,  473. 

liability  on,  466. 

special,  on  selling,  etc.,  lands,  869,  874,  876. 

condition  and  penalty  of  such  bond,  473,  876. 

court  not  authorized  to  impose  condition  not  directed  by  will  or 
law,  473. 
of  general  guardian  of  property,  478,  1027. 

form,  condition  and  penalty  of,  478. 
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on  receiving  legsicy,  etc.,  478,  n.,  792,  1011. 

wliere  trust  company  appointed,  1027,  n. 

surrogate  may  limit  penalty  of,  478. 

amount  of  security  on  limited  letters,  479. 

liabilities  of  sureties  on,  480,  1027,  n. 

remain  liable  until  accounting,  480,  1044. 

for  proceeds  of  real  property  paid  to  guardian,  478,  n. 

accounting  a  prerequisite  to  liability,  when,  1027,  n. 

action  on,  1085. 

rules  governing  prosecution  of,   1027,  n. 
of  general  guardian  of  person,  481. 

surrogate  may  require,  481,  1027. 

form,  condition  and  penalty  of,  481. 
of  ancillary  guardian,  1054. 
of  guardian  by  will  or  deed,  483,  1062. 

surrogate  may  require,  482,   1062. 

upon  whose  application,  482. 

in  what  cases  required,  482. 

required  only  in  cases  where  executor  required,  482. 

requisites  same  as  surrogate's  guardians,  482. 

rights  and  liabilities  of  sureties  on,  482. 

failure  to  give,  ground  for  removal,  482. 
of  guardian  ad  litem,  483. 

no  statute  as  to,  in  Surrogate's  Court,  483. 
of  testamentary  trustee,  449,  452,  484. 

form  of,  452. 

surrogate  may  require,  when,  484. 

when  appointed  as  successor,  322,  455,  n. 

upon  whose  application,   484. 

.petition  for  order  requiring,  462. 

decree  requiring,  452. 

requisites  of,  same  as  executor's,  484. 

failure  to  give,  ground  for  removal,  484. 

only  those  appointed  by  will  may  be  required  to  give,  484. 

only  required  in  a  case  where  executor  required,  484. 

breach  of  trust,  not  a  ground  for  requiring,  484. 
on  paying  legacy  within  a  year,  775,  790. 
of  purchaser  of  lands  sold  for  debts,  when,  890. 
of  county  treasurer  acting  as  public  administrator,  382. 
•  form  and  general  requisites  of,  456. 

must  be  joint  and  several,  457. 

must  be  executed  as  a  deed  to  be  recorded,  456. 

number  and  qualifications  of  sureties,  457. 

affidavit  by  sureties,  457. 

justification  of  sureties,  457,  1140o. 

as  to  husband  or  wife  as  surety,  457,  n. 

where  bond  is  over  $5,000,  457. 

rule  in  New  York  county,  457,  n. 

bond  by  surety  company,  456,  458. 

how  siuch  bond  executed,  458 

bonus  to  surety  company,  459. 

deposit  of  securities  to  reduce  penalty  of,  460. 

such  securities,  how  withdrawn,  460. 

order  therefor,  460. 

approval  and  filing,  461. 
liability  of  surety  in,  97a,  466,  468,  469. 

petition  for  new  bond  or  sureties,  462. 

who  may  present  such  petition,  462. 

citation  on  such  petition,  462. 

order  thereon,  463. 

dismissal  on  filing  bond,  463. 

effect  of  failure  so  to  renew,  463. 
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no  provision  for  renewal  on  death  of  sureity,  462,  n. 
petition  by  sureties  to  be  released,  464. 
absolute  right  to  discharge  as  to  future  breaches,  464,  re. 
who  may  present  petition,  464. 
accounting  of  principal  required,  465,  933,  1033. 
sureties  released  or  letters  revoked,  426,  465. 
revocation  of  letters  on  application  of  sureties,  426,  465. 
to  what  bonds  remedy  applicable,  464. 
extent  of  liability  on,  466. 
where  different  letters  issue,  466. 
remedies  available  on,  467. 
not  barred  by  principal's  imprisonment,  469. 
action  on,  after  execution  unsatisfied,  467,  1091. 
under  Revised  Statutes,  1085. 
to  be  in  whose  name,  467. 
defenses  in  such  action,  469. 
action  on,  by  successor,  467. 

for  what  causes  permitted,  467. 
recovery  therein,  467. 
action  on,  after  revocation,  467. 
by  whom  maintained,  467. 
leave  to  bring,  467. 
recovery  therein,  467. 
distribution  of  such  recovery,  467. 
condition  of  surety's   liability,  468. 
sureties  in,  concluded  by  decree,  469. 
rights  of  surety  on  paying  judgment  in  such  action,  469. 
when  right  of  action  accrues,  468,  n. 
surety's  ignorance  or  mistake  no  defense,  469. 
sureties  estopped  to  deny  jurisdiction,  469. 
contribution  by  co-sureties,  469. 
action  in  equity  to  establish  guardian's  liability,  1027,  re. 
BOOKS  AND  PAPERS: 

books  to  be  kept  by  surrogate,  24. 
to  be  properly  indexed,  24. 
always  to  be  open  for  inspection,  24. 
custody  and  renewal  of  surrogate's  records,  27. 
surrogate  to  preserve  papers,  26. 
to  be  delivered  by  surrogate  to  his  successor,  26. 
discovery  of,  for  use  on  trial,  127. 
power  of  surrogate  to  direct  deposit  of,  127,  520. 
BOUNDARIES: 

purchase  of  lands  by  executors  to  straighten,  permitted,  622,  n. 
BROTHERS  AND  SISTERS.     See  Collateral  Relatives;  Intestate  Succession. 
BURDEN  OF  PROOF.     See  Evidence. 
BURIAL  PLOT: 

expense  for,  when  allowed  against  creditors,  5£0. 
■right  of  relatives  to  select,  546,  n. 

bequest  for  maintenance  of,  exempt  from  transfer  tax,  712. 
gifts  to  religious  corporations,  for  the  care  of,  265a,  n. 
are  not  subject  to  the  charge  of  indefiniteness,  266a. 
BUSINESS : 

of  decedent,  continuance  by  executors,  610. 
See  Executors,  etc. 

CANCELLATION: 

revocation  of  will  by,  224,  225. 

to  be  proved  by  two  witnesses,  224. 

of  adoption  of  children,  power  of  surrogate,  46. 
CANON  LAW: 

rule  of,  for  computing  degrees  of  kindred,  820. 
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CANONS  OF  JNTERPEETATION : 

of  wills.     See  Wills. 
CAPACITY.     See  Testamentary  Capacity. 
CASE: 

on  appeal;  when  required,  1143. 

how  made  and  settled,  1143. 

exceptions  on  making,  1143. 

request  for  findings  on  making,  114,  115,  1143. 

enlarging  time  for  excepting  and  making,  1143. 

settlement  of,  1143. 

in  absence  of  findings,  nothing  to  review,  114,  1143,  n. 
CAVEAT: 

against  probate,  before  Revised  Statutes,  133. 

by  whom  filed,  133. 

abolished,  133. 

objections  filed,  act  as,  161,  n. 
CEMETERY: 

trusts  for  care  of  lots  in,  261, «.,  26oo,  266,  n. 
exempt  from  transfer  tax,  712. 

bequests  to,  exempt  from  transfer  tax,  708,  n.,  709. 
CERTIFICATE : 

of  surrogate's  disqualification,  11. 

indorsed  on  will,  after  probate,  246. 
evidence  of  what,  247. 
contents  of,  246. 

as  to  costs,  on  reference  of  disputed  claim,  660a. 
CESSATION: 

of  powers  of  administrator,  on  revocation  of  letters,  448. 
of  temporary  administrator,  418,  421. 
of  executor,  448. 

of  county  treasurer  as  public  administrator,  385. 
of  public  administrator  on  denial  of  application  for  letters,  393. 
CHARGE: 

of  legacies  on  land.     See  Legacy. 

of  debts  on  land.     See  Debts;  Real  Estate,  etc. 
CHARITABLE  BEQUEST: 

to  literary  institutions,  260. 

restrictions  on,  260  et  seq. 

limitations  on,  267. 

of  more  than  half  the  estate,  267. 

made  within  two  months  of  testator's  death,  267. 

how  far  valid,  267. 

validity  of,  surrogate  may  determine,  267,  n. 

to  foreign  charities,  267. 

abatement  of,  755. 

exempt  from  transfer  tax,  708.     See  Legacy ;  'Wills. 
CHATTELS: 

recovery  of,  from  representative,  565. 

subject  to  life  estate,  accounting  of,  749,  987. 

remedy  of  remainderman,  749,  987. 
CHEMICAL  TESTS.     See  Probate. 
CHILDREN: 

of  intestate  inherit  his  personalty,  826.     See  Intestate  Succession. 

of  the  half-blood,  inherit,  805,  826. 

meaning  of,  in  will,  269,  n. 

do  not  include  step-children.  269,  n. 

includes  adopted  children,  when,  269,  n. 

illegitimate  when  inherit  under   statute  of  distributions,  827. 

of  decedent,  exempt  articles  for,  508. 

exempt  from  legacy  tax,  when,  705. 

after-born.     See  Posthumous. 

adopted.     See  Adoption;  Infants;  Intestate  Succession. 

guardians  for.     See  Guardians,  etc. 
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CHURCH  PEW: 

not  an  asset,  489. 

rent  of,  as  a  preferential  debt,  670,  n. 
CITATION: 

power  of  surrogate  to  issue,  52. 

special  proceedings  commenced  by,  68,  69. 

petition  a  preliminary  to,  72. 

issuing  of,  72,  73,  74. 

order  for,  unnecessary,  73. 

form  and  contents  of,  74. 

varies  according  to  proceeding  in  which  employed,  74. 

returnable,  before  whom,  74. 

return  day  of,  74. 

proceedings  on  return  of,  85. 

to  a  class  where  names  are  unknown,  75. 

original  to  be  filed,  85. 

supplemental,  when  issued  in  accounting  proceedings,  955,  1008. 

service  of,  76. 

may  be  served  in  any  county  of  the  State,  76. 
■must  be  served  within  sixty  days,  70. 
personal,  within  State  upon  natural  person,  76. 

upon  corporations,  infants,  and  incompetents,  77. 
by  whom  made,  159. 
rule  in  New  York  county,  76,  n. 
substituted,  when  permitted,  78. 
by  publication,  when  permitted,  79. 
how  such  service  made,  82,  83. 
without  the  State,  82. 
within  the  State,  in  such  case,  void,  76,  n. 
where  residence  or  person  unknown,  80. 
contents  of  order  of  publication,  81. 
delivery  or  deposit  of  copy  in  such  case,  81. 
when  copies  of  papers  must  be  served,  82. 
when  service  of  publication  complete,  81,  n. 

need  not  be  completed  more  than  eight  days  before  re- 
turn day,  81,  n. 
provision  for  publication  in  State  paper,  repealed,  83,  n. 
return  of  such  service,  82,  n. 
irregularities  in,  waived  by  answering,  76,  n. 
classes  of  persons  to  be  served  with,  on  probate,  157. 
on  public  administrator,  when,   158. 
on  consul,  for  nonresident  alien,  when,  76,  n. 
on  attorney-general,  when,  104..  «.,  158. 
proof  of  service,  76. 
admission  of  service,  76. 
waiver  of  service,  84. 

must  be  executed  after  citation  issued,  84,  n. 
when  jurisdiction  complete,  76,  n. 
on  probate,  contents  and  service  of,  159. 
on  accounting.     See  Accountings. 
for  revocation  of  probate,  283. 
persons  to  be  served,  282. 

effect  of  service  of,  on  executor's  proceedings,  284. 
supplemental.    .See  Supplemental  Citation. 
for  letters  of  administration,  354. 

presumptive  proof  requisite  for,  354. 

not  to  issue  of  course,  354. 

when  unnecessary,  354. 

examination  of  witnesses  to  ascertain  facts,  354. 

cases  where  it  must  issue,  355. 

fetters  revoked  where  proper  persons  not  cited,  355. 

vhen  may  issue  in  surrogate's  discretion,  355. 
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CITATION  —  continued. 

■who  to  be  cited,  355. 

contents  and  service  of,  356. 

to  creditors,  to  be  published,  355,  n. 

due  citation,  how  proved,  1081. 

appearance  of  person  not  cited,  357. 
for  revocation  of  letters  of  administration,  438. 
for  resignation,  443. 

for  temporary  administration  on  absentee's  estate,  405. 
for  letters  of  administration,  c.  t.  a.,  331. 
to  compel  new  bond  or  sureties,  462. 
on  application  for  leave  to  issue  execution,  688. 

for  payment  of  debt,  690. 

for  discovery  of  assets,  577,  578. 
service  of,  in  such  case,  578. 

for  appointment  of  general  guardian,  1020. 
on  accounting  of  general  guardian,  1033,  1034. 

of  executors,  etc.,  940,  957.     See  Accountings,  etc. 
on  application  for  removal  of  guardian,  1046. 

for  ancillary  letters  testamentary,  314. 

for  ancillary  letters  of  guardianship,  1053. 
in  proceeding  for  probate  of  heirship,  1122. 

to  revoke  probate  of  heirship,  1125. 

to  revoke  letters  testamentary,  438. 

for  leave  to  resign,  443. 

for  probate  of  will,  157,  159,  154a. 

of  nuncupative  will,  242. 

on  accounting  by  public  administrator,  395. 

for  sale  of  lands  to  pay  debts,  855. 

when  publication  of,  necessary,  855,  n. 

by  district  attorney  to  collect  transfer  tax,  716. 

for  bond  by  testamentary  trustee,  452. 
CIVIL  DEATH: 

does  not  confer  jurisdiction  on  surrogate,  342. 
CIVIL  LAW: 

rule  for  computing  degrees  of  kindred  under,  820. 
CLAIMS  AGAINST  REPRESENTATIVE.     See  Accountings;  Belts  Due  Es' 

tates ;  Inventory. 
CLAIMS  OF  CREDITORS.    See  Creditors,  etc.;  Debts,  etc. 
CLASS: 

citation  to,  75,  89,  157. 

legacy  to  a,  269,  766.     See  Legacy. 

mistake  in  number  of,  effect  on  legacy,  273,  n. 
CLERGYMAN: 

privileged  communioationa  between  testator  and,  174. 
as  beneficiary,  presumption  where  will  drawn  by,  217. 
bequest  to,  effect  on  question  of  undue  influence,  217,  219,  n. 
CLERK: 

for  surrogate's  office,  20,  21. 
of  Surrogate's  Court,  20,"  21. 

appointment  and  powers  of,  20,  21. 

removal  of,  20. 

surrogate's  liability  for  acts  of,  23. 

additional  powers  of,  in  probate  cases,  21. 

restriction  of  powers  of,  by  surrogate,  21. 

disabled  to  act  in  certain  capacities,  22, 

may  act  as  referee,  by  consent,  22,  n. 

requiring  security  from,  by  surrogate,  20,  23. 

fees  of,  39. 

salary  of,  fixed  by  board  of  supervisors,  20. 
employment  of,  by  executors,  etc.,  558,  1115. 

See  Surrogates'  Courts. 
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CODICIL: 

defined,  231. 

iow  executed,  223,  231. 

effect  of,  on  will,  197,  223,  231. 

effect  of  revoking  will  upon,  226.  • 

republication  of  will  by,  197,  231. 

in  case  of  will  defectively  executed,  197. 

in  case  of  will  which  has  become  imperative,  197. 
term  "  will  "  includes,  232. 
revocation  of,  effect  on  will,  230. 
propounding,  232. 

instrument  referred  to  in  will  distinguished  from,  233. 
executors  in,  have  same  powers  as  those  in  will,  231,  w. 

See  Prolate;  Will. 
COLLATERAL  ATTACK: 

right  to  sue  representatives  not  subject  to,  418,  n. 

See  Decrees  and  Orders. 
COLLATERAL  INHERITANCE  TAX.     See  Transfer  Taoo. 
COLLATERAL  RELATIVES: 

right  of,  to  share  in  intestate's  real  property,  801. 

to  share  in  intestate's  assets,  831. 
doctrine  of  representation  stated,  802,  818. 
limitation  on  representation  among,  818. 
computing  degrees  of  kindred,  820. 
table  showing  mode  of  distribution  among,  820. 

See  Intestate  Succession. 
COLLECTOR: 

functions  of  county  treasurer  as,  381,  382. 

letters  of  collection  to  treasurer,  382. 

of  public  administrator  as,  387. 
See  Public  Administrator. 
COLLEGES  AND  UNIVERSITIES: 

bequest  to,  264.     See  Legacy. 
COMMISSION: 

to  take  testimony,  surrogate's  power  to  issue,  124,  127,  166. 
COMMISSIONS: 

law  in  force  at  accounting  governs,  990,  n.,  1002. 
Of  testamentary  trustees,  same  as  those  of  executor,  etc.,  990. 
of  beneficiary  acting  as  trustee,  990,  n. 

See  Trustee,  Testamentary. 
Of  executors  and  administrators,  rate  of,  988. 
ground  of  right  to,  991. 
when  surrogate  no  power  to  withhold,  991. 
doctrine  of  common  law  as  to,  991. 
statute  allowance  exclusive,  991,  992. 
transferable  nature  of  right  to,  54,  n.,  991,  n.,  1005,  n. 
of  insolvent  executor,  etc.,  to  be  applied  on  his  debt  to  estate,  972, 

991,  w. 
of  administrator  on  proof  of  will,  subsequently  discovered,  995,  n. 
election  between,  and  provision  for,  in  will,  557,  n.,  746,  992. 
time  within  which  election  to  be  made  not  limited,  992,  n. 
compensation  by  will  regardless  of  statute,  993. 
when  representative  estopped  from  claiming,  994. 
assignee  of,  cannot  object  to  order  denying,  54,  n. 
of  deceased   executor,  923,  n. 

of  executor  of  deceased  representative,  923,  «.,  988,  «.,  1005,  n. 
forfeiture  of,  on  resigning  before  completed  administration,  995. 

by  refusing  to  join  in  inventory,  995. 

gross  mismanagement  of  estate,  995. 

wrongfully  withholding  assets,  995,  n. 

speculating  in  claims  against  estate,  995,  n. 

order  disallowing,  appealable,  1130,  n. 
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COMMISSIONS  —  continued. 

double,  when  executor  acting  as  trustee  entitled  to,  996. 

allowed  only  where  the  two  offices  are  separable,  996,  997. 

where  office  of  trustee  succeeds  that  of  executor,  997. 

when  annual  income  exceeds  $100,000,  999. 

when  executor  acting  as  guardian,  entitled  to,  1040,  n. 
half,  when  only  allowable,  998. 

when  each  of  several  executors,  etc.,  entitled  to,  998. 
full  commissions  on  estates  over  $100,000,  999. 

apportionment  in  such   case  where   more   than  three   executors, 
etc.,  999,  1003. 

value  of  estate  in  such  case,  how  and  when  estimated,   999. 

real  estate  equitably  converted,  included  in  estimate,  999. 

otherwise  where  power  of  sale  discretionary,  999,  n. 
on  successive  letters,  in  one  capacity  only,  1000. 

at  election  of  executor,  etc.,  1000. 

applies  only  where  two  sets  of  letters  are  issued,  1000. 
on  trust  income,  999,  1001. 

out  of  what  fund  paid,  1001. 

in  case  of  annuity,  1001. 

effect  of  paying  out  whole  income  without  reserving,  994,  n. 
annual  rests,  1001. 

Avhen  not  allowed,  1001. 
basis  for  computing,  1002. 

on  securities,  1002. 

rents  of  land  occupied  by  life  tenant,  1002,  n. 

on  proceeds  of  land  directed  to  be  sold,  1002. 

real  property  unsold  not  to  be  considered,   1002. 

on  debt  due  representative  from  estate,  1002. 

on  amount  charged  against  representative  for  losses,  1002. 

on  assets  having  only  a  constructive  value,  1002, «. 

on  purchase  price  of  land  sold,  subject  to  mortgage,  1002. 

on  transfer  of  real  property  to  heir,  none,  1002,  n. 

as&ets  specifically  bequeathed,  423,  n.,  1002. 

property  inventoried  but  not  sold,  1002. 

legacies  not  subject  to  charge  for,  1002. 

nor  deductions  for  advances,  1002,  n. 

reinvestment  of  principal  not  ground  for  allowing,  1002. 

amounts  paid  in  satisfaction  of  dower,  1002. 
apportioning  among  several  representatives,  999,  1003. 

among  several  temporary  administrators,  423,  n. 

of  three  commissions,  1004. 
payable  only  on  accounting,  1005. 

in    case    of    representative    of    deceased    representative,    923,  n., 
1005,  n. 
counsel  fees  and  expenses  in  addition  to,  562,  989. 
Of  substituted  trustee,  990,  n. 

Of  guardian  of  infant,  same  as  executors,  1035,  n.,  1038. 
not  allowed  for  extra  services,  1039. 
not  to  be  computed  till  end  of  guardianship,  1040. 
principles  governing  computation  of,  1040. 
when  denied  compensation,  1038,  n. 
of  temporary  guardian,  1040. 
on  annual  statements,  1041. 
of  testamentary  guardian,  1066. 
Of  public  administrator,  in  New  York  county,  386,  397. 

in  Kings  county,  402. 
Of  county  treasurer,  on  transfer  taxes  collected,  734. 

as  public  administrator,  384,  385. 
Of  comptroller,  on  transfer  taxes  collected,  734. 
Of  temporary  administrator,  same  as  ordinary  administrator,  423. 
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COMMISSIONS  —  continued. 

when  permanent  letters  issued,  entitled  in  one  capacity  only,  423. 
must  elect  as  to,  423. 
apportionment  among  several,  423,  n. 
based  on  whole  value  of  assets,  not  cash  only,  423,  n. 
on  property  specifically  bequeathed,  423, ».,  1002,  n, 
COMMITMENT: 

warrant  of,  when  issued  without  notice,  1094. 

issue  discretionary,  1096. 
with  jail  liberties,  1098. 
release  on  giving  undertaking,  1098. 

See  Attachment;  Contempt ;  Decrees,  etc. 
COMMON  LAW: 

jurisdiction  of  surrogate  proceeds  according  to,  43. 

doctrine  of,  as  to  commissions,  991. 

order  of  preference  in  payment  of  debts,  by,  663. 

rule  of,  as  to  marshalling  assets,  how  far  applicable,  673. 

as   to   descent  of  property   applies   to   cases  unprovided  for   by 

statute,  807. 
as  to  computing  degrees  of  kindred,  820. 
as  to  time  of  payment  of  legacies,  772. 
COMMITTEE : 

of  lunatic,  appearance  of,  in  proceedings,  108. 

is  not  a  special  guardian  entitled  to  costs,  112,  n.,  1111,  n, 
COMPETENCY: 

of  applicant  for  letters  of  temporary  administration,  408. 
for  letters  of  administration,  343,  3G1. 
corporations,  361. 
infants,  361. 
married  women,  344,  n. 
for  letters  of  administration,  c.  t.  a.,  328,  332. 
of  executor,  302.  303,  307. 
of  witness.     See  Witness. 

See  AdministraLor ;  Disability ;  Letters   Testamentary. 
COMPOSITION: 

of  transfer  tax  on  expectant  estates,  715, 
where  controversies  arise,  716. 
COMPROMISE: 

of  debt  due  estate,  surrogate's  power  to  authorize,  629. 
not  limited  to  claims  against  insolvents,  629. 
of  claim  against  estate,  power  of  surrogate  to  direct,  629,  645,  n. 
executor  may,  606,  «.,  629. 

application  to  surrogate  for  leave  to,  how  made,  629. 
when  called  in  question,  629. 
surrogate  no  power  to  enforce,  49, «.,  629,  n. 
amount  collected  on,  goes  to  principal,  629. 
COMPTEOLLER: 

copy  of  letters  of  administration  to  county  treasurer  to  be  filed  with, 

382. 
examination  by,  of  securities  in  banks,  etc.,  717. 
transfer  tax,  paid  to.    See  Transfer  Tax. 
CONCLUSIVENESS : 

of  inventory,  511,  512,  985. 
of  decree  directing  issue  of  execution,  681. 
of  decree  upon  surety  on  olBcial  bond,  469,  1076. 
of  private  settlement  between  guardian  and  ward,  1035,  n. 
of  letters  of  administration,  351,  «.,  364o,  377,  382. 
of  letters  testamentary,  325,  562,  1072. 
of  decrees  of  probate,  247,  1070,  1071.     See  Prolate. 
of  decrees  on  accounting,  1073  et  seq.     See  Accountings. 
of  decrees  of  sale  for  payment  of  debts,  869. 
See  Decrees,  etc.j  Evidence. 
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CONCURRENT  JURISDICTION.     See  Jurisdiction;  Surrogate's  Court. 
CONDEMNATION  PROCEEDINGS : 
damages  in,  as  assets,  530. 
CONDITIONAL  LEGACY.     See  Legacy. 
CONDITIONAL  WILL.     See  Will. 
CONFESSION  OF  JUDGMENT: 
by  representatives,  606. 
CONFIDENTIAL  RELATIONS; 

as  inducing  suspicion  of  fraud  in  execution  of  will,  217. 

See  Undue  Influence. 
as  affecting  competency  of  witness.     See  Witness. 
CONSANGUINITY: 

degrees  of,  how  computed,  820. 
See  Intestate  Buccession. 
CONSENT: 

to  determination  of  disputed  claim  by  surrogate,  645,  645a,  649a. 

surrogate  has  no  jurisdiction  without  such  consent,  49,  968,  969. 
to  reference  of  disputed  claim,  650. 

See  Debts  of  Decedent. 
of  executor,  to  payment  of  legacies,  771. 
CONSOLIDATION: 

of  proceedings  on  probate,  155. 
on  accounting  of  representative,  918,  955. 
supplemental  citation  in  such  case,  955. 
of  representative  of  deceased  representative,  956. 
when  cannot  be  effected,  955. 
proceeaing  in  such  case,  955. 
CONSTITUTION: 

Surrogate's  Court  recognized  by,  1. 
is  independent  of,  2. 
CONSTRUCTION.     See  Will. 
CONSUL: 

foreign,  right  of,  to  intervene,  150. 

citation  to,  for  nonresident  alien,  76,  n. 
right  of,  to  letters  on  estate  of  alien,  344,  470,  n. 
to  assets  of  alien,  344,  n.,  1012,  n. 
to  appear  for  foreigner  in  proceedings,   85,  n.,  108,   150,  n., 

391,  n. 
cannot  appear  for  infant  party,  without  issue  of  citation, 
150,  n. 
CONTEMPT: 

power  of  surrogate  to  punish  for,  52,  1089. 

in  failure  to  attend  in  discovery  proceedings,  579. 

or  to  answer  questions,  580. 
in  disobeying  order  or  decree,  attachment  for,  954,  1089,  1093,  1095. 
order  for  deposit  of  moneys,  etc.,  on  disagreement  of  executors, 

520. 
does  not  apply  to  order  for  costs,  1090,  1093,  n. 
attachment  for,  when  issuable,  1094. 
for  not  returning  inventory,  502. 
for  not  filing  account  when  ordered,  954. 
for  default  as  to  deposits,  420. 
discretion  of  court,  1096. 
fine  or  imprisonment,   1095. 
service  of,   1097. 
commitment  under,   1096,   1098. 

See  Attachment  J  Decrees  and  Orders. 
CONTEST.     See  Probate. 
CONTESTANT.     See  Accountings;  Probate. 
CONTINGENT  OBLIGATIONS : 

of  decedent,  presentation  of,  to  representative,  638. 
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CONTINGENT  REMAINDERS: 
transfer  tax  upon,  722. 
CONTINUING  BUSINESS.     See  Executors  and  Administrators. 
CONTRACTS: 

survival  of  rights  under,  541. 

by   decedent  for   purchase   or   sale   of   land,   executor  may   perform, 
545a,  630,  n. 
applicability  to  payment  of  debts,  840,  841,  892. 
terms  of  credit,  on  sale  for  debts,  882. 
such  contract  as  an  asset,  489,  493, ».,  530. 
for  private  sale  of  lands  for  debts,  884. 

extent  of  executor's  liability  upon  decedent's  contracts,  637. 
upon  their  own,  in  general,  606. 
upon  their  contracts  to  sell  lands,  595,  n.,  606,  n. 
of  administrator,  c.  t.  a.,  on  his  own  contracts,  336. 
See  Executors,  etc. 
CONVERSION: 

of  real  into  personal  property,  269,  529. 
when  real  estate  is  an  asset,  and  vice  versa,  531. 
doctrine  applied  to  partnership  real  property,  533a. 
CONTRIBUTION: 

between  sureties  in  action  on  official  bond,  469. 
between  legatees  for  benefit  of  post-testamentary  child,  762. 
between  next  of  kin  for  payment  of  debts,  surrogate  cannot  order,  47. 
CONTROL: 

of  attorneys,  by  surrogate,  48,  552. 
of  representatives,  44,  53,  519,  520. 

in  case  of  disagreement,  520. 
of  estate  by  representatives,  600. 
when  vests,  516,  521. 
in  case  of  two  or  more,  524,  600. 
in  case  of  death  or  resignation  of  one,  524. 
in  case  of  disagreement,  520. 
where  one  is  a  beneficiary,  601. 
of  general  guardians  by  surrogate,  1014,  n. 
of  county  treasurer  acting  as  public  administrator,  383. 
of  testamentary  trustees  by  surrogate,  449,  519,  520. 
CONVICTION. 

of  crime,  as  affecting  competency  to  act  as  executor,  etc.,  303,  307. 

361. 
pardon  removes  disability,  306, «. 
COPARTNERSHIP.     See  Assets;  Dehts;  Executors,  etc.;  Partnership.  \ 

CORONER: 

in  New  York,  to  report  inquests  to  public  administrator,  388. 
CORPORATION: 

service  of  citation  on,  77. 

what  a  sufiicient  designation  of,  in  will,  274. 
bequests  to,  validity  of,  268.     See  Legacy. 
competency  of,  to  act,  as  representative,  361. 

as  general  guardian,   1023,  n. 
duty  of,  in  relation  to  taxable  transfers,  717. 
private,  valuing  stock  of,  495,  n. 


COSTS: 


in  action  by  or  against  executor,  etc.,  571,  656,  657. 

plaintiff,  when  to  give  security  for,  572. 

in  action  on  claim  unreasonably  resisted,  656,  657. 

personal  liability  of  representative  for,  657. 
execution  for,  when  none  issued,  680. 
on  reference  of  disputed  claim,  656,  657.     See  Dehts  of  Decedent. 

th.-ee  conditions  necessary  to  award  of,  657  et  seq. 

whether  discretionary  or  of  right,  656,  657. 
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COSTS  —  continued. 

extra  allowance  may  be  granted,  657. 
referee's  fees  and  disbursements,  659,  n. 
question  for  the  court,  not  tlie  referee,  660. 
certificate  for,  660. 
in  Surrogates'  Courts.     See  Costs  in  Surrogate's  Court. 
of  appeal  from  Surrogates'  Courts.     See  Costs  of  Appeal. 
COSTS  IN  SUEKOGATE'S  COURT: 

Award  of,  under  former  laws,  1099  et  seq. 

general  sections  of  Code  inapplicable  to,  1103. 
former  rules  as  to,  superseded  by  Code,  1103. 
security  for,  surrogate  cannot  require,   1103,  w. 
by  intermediate  order,   1104. 

is  discretionary,  and  may  be  awarded  to  any  party,  1104. 
maximum  amount  of,  1104,  1117. 
upon  motion  for  new  trial  upon  a  case,  1117. 
on  dismissal  of  proceedings,  1105. 
may  be  absolutely,  or  to  abide  event,  1104. 
how  collected,  1089,  1090,  1104. 
want  of  jurisdiction  as  affecting,  1105. 
by  decree,  generally  discretionary  with  surrogate,  1106,  1118. 
when  a  matter  of  right,  1106. 

on  special  direction  of  appellate  court,  1106,  1107. 
to  successful  party  on  jury  trial,  of  course,  1106. 
in  contested  probate  case,  restricted,  1106. 
to  contestant  on  probate,  1106,  1112. 

in  general  cannot  be  made  to  unsuccessful  contestant,  1106. 
not  to  a  person  not  a  party,  1106,  n. 
contestant  may  be  charged  personally  with,  1112. 
on  new  trial,  after  appeal,  1108. 
where  one  named  as  executor  propounds  will,  entitled  of  course, 

1110. 
otherwise  where  propounded  by  third  persons,  1110. 
where  executor  contests  proof  of  subsequent  will,  1110,  1112,  »i. 
on  jury  trial  in  proceedings  to  sell  lands,  etc.,  1109. 
of  appeal  after  jury  trial  in  such  proceedings,  865. 
to  special  guardians  must  be  fixed  by  surrogate,  1111. 
entitled  to  costs,  though  unsuccessful,   112. 
discretion  of  surrogate,  reviewable,  112, ».,  1111,  m.,  1130,  n. 
on  appeal,  1119,  n. 
committee  of   lunatic  not  a  special  guardian  entitled  to  costs, 

112, «.,    1111, «. 
for  services  on  appeal,  cannot  be  made  by  surrogate,  112,  1111, 

1U9,«. 
on  probate,  1106. 
on  accounting,  112,  1111,  m. 
in  transfer  tax  proceedings,  1111,  Ji. 
in  proceedings  to  sell  lands,  etc.,  904,  n. 
cannot  be  collected  by  contempt  proceedings,  1090,  n. 
on  application  for,  or  revocation  of,  letters,  441,  1113. 
on  transfer  tax  proceedings,  733. 
on  accounting  proceedings,  1114. 

additional  allowance  on,  552,  559,  989,  1115. 
limited  to  accounting  proceedings,  1115. 
to  accounting  party,  559,  1115. 

when  charged  against  representative  personally,  1114. 
in  case  of  accounting  by  representative  of  deceased  repre- 
sentative, 1114. 
order  charging  executor  personally  not  appealable,  1130,  re. 
when  a,gainst  contestant  personally,  1114. 
on  determination  of  disputed  claim,   1114. 
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COSTS  IN  SURROGATE'S  COXTRT  —  continued. 

should  be  to  parties,  not  to  counsel,  1105,  n.,  1115. 

where  no  objections  filed,  no  allowance  to  legatees,  etc.,  1104,  n. 

nor  where  account  has  not  been  surcharged,  1114,  n. 

may  be  payable  out  of  estate,  or  by  party  personally,  1116. 

whether  payable  out  of  principal  or  income,  1116,  n. 

where  accountant  has  been  removed,  1114,  n. 

restricted,  where  estate  less  than  $1,000,  1116. 

direction  for  payment  by  temporary  administrator,  414,  870,  n., 
1116. 
Amount  of,  1117  et  seq. 

provisions  as  to,  apply  to  hearing  before  referee,  1118,  ra. 
includes  disbursements,  1118. 
in  contested  eases,  1118. 

on  motion  for  new  trial  upon  a,  case,  1117,  1118. 
upon  appeal,  1119. 

rule  in  Kew  York  county  as  to  taxation  of,  1118,  n. 
to  be  fixed  by  surrogate  and  inserted  in  decree,  1118. 
security  for,  no  statutory  provision  for,  1103,  ra. 
stay  of  proceedings  to  collect  interlocutory,  1090. 
execution  to  collect  such  costs,  1090. 
COSTS  OF  APPEAL: 

special  direction  by  appellate  court,  1106,  1107. 
award  of,  is  discretionary  with  appellate  court,  1107,  1119. 
may  be  awarded  to  either  party,  1119. 
to  infant  respondents,  when,   1119,  n. 

on  appeal  from  order  for  new  trial  in  proceedings  to  sell,  etc.,  865. 
absolutely,  or  to  abide  the  event,  1107. 
payable  out  of  the  estate  or  by  party,  1107. 
not  payable  out  of  estate  unless  so  ordered,  1107,  re. 
efi'ect  of  failure  of  appellate  court  to  award,  1107. 
"with  costs"  includes  disbursements,  1107, «. 
except  on  appeal  from  order,  1107,  ■». 

to  special  guardian,  surrogate  no  power  to  award,  112,  1111,  1119,  re. 
not  made  on  new  trial  after  reversal,  1108. 
where  judgment  appealed  from  is  reversed,  1107,™. 
COUNSEL  FEE: 

allowance  of,  on  settlement  of  account,  552,  555,  n.,  1115. 

See  Executors,  etc.;  Expenses  of  Administration. 
COUNTERCLAIMS: 

in  actions  by  or  against  executors,  569. 

in  proceedings  on  rejected  claims,  effect  upon  questions  of  costs,  659. 
not  allowed  in  favor  of  representative  against  petition  for  account- 
ing, 950,  966,  re. 

See  Set-off. 
COUNTY  CLERK: 

when  to  docket  money  decree,  1091a. 
a  judge  of  sufficiency  of  surrogate's  official  bond,  28. 
COUNTY  COURT. 

supplementary  proceedings  in,  on  surrogate's  decree,  1092. 
jury  trial  in,  after  appeal  from  Surrogate's  Court,  1146. 

on  proceedings  to  sell,  etc.,  lands,  121,  863. 
decree  of  adoption  by,  surrogate  cannot  review,  969,  n. 
COUNTY  JUDGE : 

when  to  act  as  surrogate,  1,  4. 
COUNTY  TREASURER: 

right  to  administer,  after  creditors,  344,  378. 

on  estate  of  absentee,  404. 
may  receive  letters  of  administration,  etc.,  344. 

letters  of  temporary  administration,  404. 
functions  of,  as  public  administrator,  381.     See  PulUc  Administrator. 
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COUNTY  TREASURER  — coMimMed. 

as  truatee  of  trusts  for  cemetery  purposes,  365a,  n. 

deposit  of  legacies  to  minors  with,  792. 

decree  for  payment  of  unclaimed  legacy  to,  1012. 

when  made,  1012. 

how  such  legacies  paid  out,  1012. 
may  intervene  on  accounting,  on  question  of  transfer  tax,  970. 

proceedings  thereupon,  970. 

commissions  of,  in  such  cases,  734. 
transfer  tax,  payable  to,  when.     See  Transfer  Tax. 

commissions  of,  734. 
COURT  OF  APPEALS: 

appeals  to,  in  causes  originating  in  Surrogate's  Court,  1147. 

See  Appeals. 
COVENANTS: 

executor  has  no  power  to  convey  real  property  with,  594. 

but  he  may  make,  as  to  building  line,  594. 
CREDIT: 

terms  of,  on  sale  by  executors,  598. 

on  sale  of  lands  for  debts,  882. 
in  representative's  account.     See  Accountings. 
CREDITOR  OF  DECEDENT: 

as  party  to  proceeding  in  Surrogate's  Court,  96. 

as  appellants,  1132. 

proof  of  character  as  such,  in  proceeding,  96. 

assignee  of,  as  a  party,  97. 

intervention  of,  106. 

may  assume  that  there  will  be  no  accounting  without  notice,  932,  n. 

when  unknown,  service  of  citation  on,  80. 

domestic,  protection  of,  vphere  ancillary  letters  issue,  314. 

legacy  to,  when  deemed  satisfaction  of  debt,  747.     See  Legacy. 

may  apply  for  probate  of  will,  96,  n.,  148. 

for  appointment  of  administrator,  c.  t.  a.,  329,  331. 

for  letters  of  administration,  350. 

for  accounting,  936. 
claims  of,  liquidation  of,  636  et  seq. 

duty  of  representative  to  pay,  630. 

publication  of  notice  to  present  claims,  636. 
by  public  administrator,  395. 
by  temporary  administrator,  416. 
contents  of  notice,  636. 
in  what  papers  published,  636. 
no  obligation  to  give  notice,  636. 
presentation  of  claim  of,  637. 
what  claims  need  not  be  presented,  637. 

may  be  presented,  637. 
compelling  presentation  and  determination  of  claims,  645a. 
when  claims  may  be  presented,  637. 
effect  of  omission  to  present,  639. 

right  to  intervene  not  lost,  106. 
kind  of  proof  required,  640. 

acceptance  or  rejection  of  claim,  645.    See  Debts  of  Decedent. 
what  amounts  to  a  rejection,  648. 
rejection  of  claim  may  be  waived,  649. 
compromise  of  claim,  606,  n.,  629.     See  Compromise. 
three  independent  methods  of  enforcing  claims,  649o. 
determination  of,  by  surrogate,  upon  consent,  645,  64Sa,  649o. 

surrogate  has  no  jurisdiction  except  upon  consent,  49,  968,  969. 

determination  can  be  had  only  on  accounting,  49,  649o. 

effect  of  failure  to  consent  to  determination,  639,  645a    656  n 
660. 
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CREDITOR  OF  DECEDENT  —  cowtinued. 

determining  disputed  claim  by  reference,  117,  650  et  seq. 

steps  necessary  to  confer  jurisdiction,  651. 

what  claims  may  be  referred,  650. 

order  of  reference  and  hearing,  651. 

judgment  on  referee's  report,  655. 

awarding  costs  to  successful  party,  656,  657. 
action  on  disputed  claim,  when  barred,  639,  645a,  646. 

See  Limitation. 
Payment  of  claim  of,  by  representative,  662. 

what  law  governs  as  to  priorities  between,  662. 

order  of  priority,  663. 

different  classes  of  preferred  debts,  663. 

no  preference  to  judgments  against  representatives,  681. 

out  of  what  fund  payable,  672,  673. 

mortgage  debts,  5&5,  «.,  675. 

partnership  debts,  676. 

judgments  against  representatives,  667,  677,  678. 

vendor's  lien  on  sale  of  realty,  675,  n. 
by  ancillary  executor,  etc.,  317. 
by  temporary  administrator,  417. 
Compulsory  payment  of  claim,  679  et  seq. 

by  execution  on  judgment  against  executor,  etc.,  678,  679. 
suoh  judgment  enforcible  only  in  Surrogate's  Court,  678,  n. 
application  for  leave  to  issue  execution,  679,  680. 

contents  of  petition,  681.     See  Debts,  etc. 
in  case  of  judgment  for  legacy  or  distributive  share,  682. 
by  execution  on  judgment  against  decedent,  683. 

application  for  leave  to  issue  execution,  683,  684,  687. 

to  whom  application  made,  683,  684,  687. 

when  execution  issued  without  leave,  686. 
by  order  of  Surrogate's  Court,  689. 

nature  of  the  proceeding,  689. 

power  of  surrogate  in  such  proceeding,  692. 

effect  of  discharge  in  bankruptcy  as  a  defense,  692. 

when  proceeding  must  be  dismissed,  691. 

effect  of  denial  of  application,  693,  n. 

effect  of  decree  as  evidence  of  assets,  681,  695. 

decree  will  protect  representative,  695. 

docketing  decree  for  payment,  696,  1091a. 

enforcing  decree  for  payment,  696. 
See  Debts;  Decrees;  Execution. 
CRIME : 

conviction  of,  as  affecting  competency  of  executor,  etc.,  303,  307,  361. 
pardon  removes  disability,  306,  n. 
CRIMINAL  CONTEMPT.     See  Contempt. 
CROPS: 

when  are  assets  to  be  included  in  inventory,  491. 
cultivated  and  spontaneous,  distinguished,  491. 
cultivated,  deemed  assets,  491. 
spontaneous,  when  severed,  are  assets,  491. 
sale  of,  effects  a  severance,  when,  491. 
status  of  growing,  on  land  devised,  491. 
growing  grass,  491,  n. 
fruit  ungathered,  491. 

included  in  conveyance  on  sale,  etc.,  of  land  for  debts,  889. 
CURTESY: 

estate  by,  not  affected  by  statute  of  descent,  813. 
right  of,  does  not  prevent  sale,  etc.,  of  lands  for  debts,  841,  n. 
deduction  of,  in  fixing  transfer  tax,  720,  n. 
CYPRES: 

doctrine  of,  formerly  had  no  place  in  our  law,  268,  n. 
but  seems  now  to  have  been  re-enacted,  268,  n. 
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DAMAGES: 

in  condemnation  proceedings,  as  assets,  530. 

for  causing  death,  not  assets  to  be  inventoried,  539. 


DATE: 
DEATH 


DEBT: 


of  will  may  be  corrected  by  parol  evidence,  272,  n. 

of  person  dates  from  decree  adjudging  him  dead,  when,  186. 

damages  for  causing,  not  assets,  539. 

of  testator  and  beneficiary  by  same  event,  eflfect  of,  267, ».,  269,  n., 

536, ».,  763,  ■«. 
of  party,  in  proceeding  before  surrogate,  101  et  seq. 
See  Abatement  and  Revivor. 

before  appeal,  substitution,  1136. 

before  hearing  of  appeal,  1136. 

effect  of  failure  to  substitute,  1136. 

proceeding  in  such  case,  1136. 

to  whom  application  for  substitution  made,  1136. 

undertaking  on  appeal,  in  such  case  1136, «. 
of  witness  to  will,  effect  of,  166,  169. 

words  in  will  referring  to,  relate  to  time  of  testator's  death,  269. 
of  decedent,  burden  of  proving,  186,  351. 

letters  as  evidence  of,  366,  1072,  n. 

presumption  of,  186,  351. 

as  an  element  of  gifts  causa  mortis,  588. 

fact  of,  jurisdictional,  186,  342,  351. 

sufficiency  of  proof  of,  186,  351. 

means  actual,  not  civil,  342. 

civil,  does  not  confer  jurisdiction,  342. 

executor  liable  for  expenses  incident  to,  551. 
of  surety  in  bond,  no  provision  for  renewal  of  latter,  462,  •«. 
of  guardian,  effects  revocation  of  letters,  1049. 
of  one  of  several  representatives,  effect  of,  524. 
of  representative  in  proceedings  to  sell  lands,  etc.,  effect  of,  875. 
of  trustee,  trust  not  defeated  By,  527.     See  Trustee,  etc. 


defined,  145,  n. 
is  personal  property,  145. 
DEBTOR: 

legacy  to,  effect  of,  748. 

set-off  of  debt  against  legacy,   748,  -re.,  785,  •«.,   966.     See  Debts  Due 
Estate;  Legacy. 
DEBTS  OF  DECEDENT: 

duty  of  representative  to  pay,  630. 

to  be  paid  with  diligence,  631. 

representative  not  chargeable  on  special  promise  to  pay,  except,  etc., 

637,  n. 
whole  estate  liable  for,  661. 

old  system  of  preferential  administration  described,  631,  632. 
action  by  creditor;  pleas  and  proceedings  therein,  631. 
present  system  aims  at  equality,  633. 
is  under  control  of  surrogate,  633. 
necessity  for  ascertaining  amount  of  assets,  634. 

as  well  as  amount  and  nature  of  debts,  634. 
restrictions  on  creditor's  actions  to  compel  payment,  635. 

execution  allowed  only  on  leave,  635. 

costs  not  recoverable,  except,  etc.,  635. 

right  of  action  not  absolutely  suspended,  635. 
three  methods  of  enforcing  claims,  649o. 

each  method  independent  and  exclusive,  649o. 
notice  to  present  claims,  636. 

by  public  administrator,  395. 

by  temporary  administrator,  416. 
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application  for  leave  to  publish,  636. 
may  be  published     at  any  time  after  letters,  636. 
in  what  papers  published,  636. 
contents  of  notice,  636. 
errors  in  notice  immaterial,  636. 
no  absolute  obligation  to  give,  636. 
compelling  presentation  and  determination  of  claims,  645a. 
presentation  of  claims,  by  creditor,  637. 

representative's  knowledge  of  claim,  no  excuse  for  not  presenting, 

638. 
when  claims  may  be  presented,  637. 
before  or  after  publication  of  notice,  637,  647,  658. 
bill  of  particulars  may  be  required,  640. 
what  claims  need  not  be  presented,  637. 
what  claims  may  be  presented,  637. 

funeral  expenses  are  not  debts,  546,  547,  «.,  637,  646,  845. 

decedent's  joint  obligation,  638. 

only  enforced  on  insolvency  of  survivor,  638. 

contingent  obligations,  638. 

includes  those  both  legal  and  equitable,  638. 

as  to  unliquidated  claims,  638. 

tolls,  638. 

torts,  038. 
effect  of  not  presenting,  639. 

right  to  intervene  not  lost,  106. 

executor  protected  in  making  distribution,  638. 
when  action  barred,  on  failure  to  present,  639. 
statute  of  limitation  not  stayed  by  presentation  of  claim,  694. 

See  Limitation. 
proof  of  claim,  640. 

vouchers  demandable,  640. 

effect  and  object  of  veriification,  640. 

not  accepted  as  proof,  640. 
what  proof  representative  may  demand,  640. 
judgment  as  evidence  of  debt,  637,  861. 

allowance  by  representative  implies  nonpayment  of  claim,  640,  n. 
of  personal  claim  of  representative,  641. 

power  of  surrogate  to  determine  such  claim,  49,  642,  972. 

power   does   not   include   joint   claim   of   representative   and 
another,  642.  972. 

representative  cannot  retain  personal  claim,  641. 

character  of  proof  of  such  claims  required,  643. 

verification  of,  incompetent  as  evidence,  643. 

suspension  of  limitation  against  such  claims,  644. 
acceptance  of  claim,  645. 

by  admission  in  court,  649. 
by  statement  of  claim  in  account,  648, «.,  649. 
dispute  or  rejection  of  claim,  what  amounts  to,  648. 
unreasonable,  effect  of,  656,  657. 
short  limitation  of  action  in  case  of,  639,  645a.,  646. 

only  applies  to  written  claims,  647,  n. 

double  time  when  rejection  served  by  mail,  648,  n.,  649o. 

extent  and  application  of  such  limitation,  646. 

does  not  apply  where  executor  a  nonresident,  646,  n. 

suspended  during  infancy  of  claimant,  647,  n. 

when  statute  begins  to  run,  647. 

waiver  of  statute,  649. 
See  Limitation. 
effect  of  unreasonable  delay  in  rejecting,  as  an  admission,  648. 
mere  silence  of  representative  not  an  admission,  648. 
may  be  oral  or  written,  648. 
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merely  filing  rejection  insuflBeient,  848,  n. 

must  be  maue  to  claimant  or  his  agent,  648. 

surrogate  may  determine  fact  of  rejection,  645,  n.,  969. 

power  of  surrogate  to  determine  claim,  49,  645,  645a,  649a,  858, 
968,  969. 
consent  to  determination  of  claim  by  surrogate,  645,  645a,  649a. 

must  be  signed  by  both  parties,  649o. 

must  be  filed  within  six  months  of  rejection,  649a. 

once  filed  bars  action  at  law,  49,  n.,  649a. 

consent  a  prerequisite  to  surrogate's  jurisdiction,  49,  n. 

effect  of  failure  to  agree,  639,  645,  656,  n.,  660. 

determination  can  be  had  only  on  accounting,  49,  649o. 

effect  of  representative's  refusal  to  account,  649a. 

costs  awarded  by  surrogate,  1114. 
reference  of  disputed  claim,  offer  of,  650. 

surrogate  no  power  to  order,  when,  963,  «. 

agreement  for,  650. 

approval  of  referee,  650. 

entry  of  order  in  Supreme  Court,  650,  651. 

form  of  order,  651. 

what  claims  referable,  650. 

steps  necessary  to  confer  jurisdiction,  651. 

naming  the  referee,  652. 

proceedings  before  referee,  653. 

claims  to  be  carefully  scrutinized,  653. 

powers  of  referee,  653,  654. 

defenses  of  representative,  653. 

slight  proof  of  paynaent  will  defeat  claim,  653,  n. 

referee's  report  and  judgment  thereon,  654,  655. 

interest  allowed  only  from  date  of  presentation,  653. 

report  need  not  be  confirmed,  654,  655. 

appeal  from  judgment,  654,  655. 
allowing  costs,  656,  657. 

rule  prior  to  amendment  of  1893,  656. 
"      present  rule  as  to  costs,  656. 

when  allowed  and  by  whom,  657. 

extra  allowance  may  be  granted,  657. 

three  conditions  necessary  to  obtain  costs,  657  et  seq. 

conditions  are  alternative,  657. 

to  what  actions  conditions  apply,  657. 

claimant  must  recover  more  than  fifty  dollars  to  receive  costs,  657. 

certificate  for  costs,  660a. 

claimant  entitled  to  disbursements,  659,  n. 

review  of  award,  only  by  appeal,  655,  n.,  660a. 

want  of  certificate  not  available  on  appeal,  660o. 
compromise  of  claim,  629. 

executor  has  power  for,  606,  n.,  629. 

risk  assumed,  629,  n. 

surrogate's  power  to  authorize,  629. 

cannot  enforce  compromise,  629,  n. 

of  claims  against  estate,  629,  645,  n. 

not  limited  to  claims  against  insolvent,  629. 

when  called  in  question,  629. 
order  of  preference  of,  what  law  governs,  662. 

as  between  foreign  and  domestic  creditors,  662. 

order  of  preference  stated,  663. 

at  common  law,  663. 

testator  cannot  create  different  order  by  will,  663,  n. 

funeral  and  administration  expenses  first,  546,  663. 

other  preferences  prohibited,  664. 

rents  on  leases,  664,  670. 
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DiEBTS  OF  DECEDENT  —  confiraued. 
pew  rents,  670,  n. 
status  of  debts  not  due,  664. 
debt  due  representative,  664. 
preference  under  United  States  laws,  665. 
taxes  and  assessments,  666. 
judgments  and  decrees,  664,  667. 
different  rule  of  priority  where  property  acquired  after  judgment, 

667,  n. 
expiration  of  lien  of  judgment  immaterial,  667. 
judgment  against  representative,  entitled  to  none,  667,  681. 
judgments  for  costs,  667. 

status  of  judgments  entered  after  party's  death,  668. 
award  in  arbitration  not  a  judgment,  667,  n. 
foreign  judgments,  669. 
judgments  of  Federal  courts,  669. 
debts  by  specialty,  671. 
payment,  from  what  fund,  672,  673. 

personalty  primarily  liable,  673,  834. 

but  not  when  land  specially  charged  with,  673. 

land  descended  liable  before  that  devised,  672,  674.  . 

land  not  charged  with  legacies  before  land  so  charged,  673,  n. 

residuary  legacies  before  general  legacies,  680,  n. 

common-law  rule,  how  far  applicable,  673. 

where  personalty  specifically  bequeathed,  673. 

regarded  as  realty,  673. 
real  property  equitably  converted,  673. 
where  assets  are  insufficient,  673,  674. 
when  out  of  rents  of  real  estate,  674. 

out  of  surplus  on  foreclosure,  846,  n.,  903. 

out  of  proceeds  of  sale  under  a  power,  674. 
mortgage  debts,  595, «.,  675. 
deficiency  on  foreclosure,  675,  n. 
vendor's  lien  on  sale  of  realty,  675,  n. 
copartnership  debts,  676. 

judgments  against  representatives,  667,  677,  678. 
by  ancillary  executor,  etc.,  317. 
by  temporary  administrator,  417. 
by  public  administrator,  395. 
compelling,  jurisdiction  of  surrogate  as  to,  44,  689. 

surrogate  cannot  order  contribution  by  next  of  kin,  47. 
by  execution  on  judgment  against  executor,  etc.,  679. 

surrogate's  leave  for  execution  necessary,  679,  680. 

in  whose  name  issued,  679. 

to  what  claims  applicable,  680. 

for  what  sum  issued,  680. 

more  than  one  may  issue,  680. 

no  execution  for  costs,  when,  680. 

time  to  apply  for  leave,  681. 

contents  of  petition,  681. 

surrogate  may  require  intermediate  account,  681. 

pending  appeal  from  judgment,  681. 

notice  of  application,  681. 

order  is  conclusive  of  assets,  681. 
is  appealable,  681. 

execution  on  judgment  for  legacy  or  distributive  share,  682. 
undertaking  on  granting,  682,  778,  779. 
form  of,  682. 

on  return  of  execution  unsatisfied,  surrogate  may  order  pay- 
ment, 681. 
by  execution  on  judgment  against  decedent,  683. 

continuance  of  lien  of  judgment,  685. 
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DEBTS  OF  DECEBmiT  — continued. 

leave  necessary  from  court  rendering  judgment,  683,  634,  687. 

also  from  Surrogate's  Court  issuing  letters,  683,  684,  687. 

what  time  must  have  expired  since  death,  683. 

when  execution  issued  without  leave,  686. 

leave,  how  obtained  from  court  rendering  judgment,  687. 

notice  of  application,  to  whom  given,  687. 

how  given,  687. 
application  to  surrogate;  by  petition  and  citation,  687. 
contents  of  petition,  688. 
'to  whom  citation  directed,  688. 
surrogate  may  require  intermediate  account,  688. 
power  of  surrogate  on  application,  688. 
when  proceeding  will  be  dismissed,  688. 
decree  of  surrogate  permitting  688. 
by  original  proceeding  before  surrogate,  689. 
as  to  what  debts,  689. 
on  return  of   execution  unsatisfied  upon  judgment  against 

executor,  681. 
after  six  months  from  letters,  690. 
by  whom  made,  690. 
citation  to  show  cause,  690. 
dismissal  of  proceeding  on  the  answer,  691. 
form  of  answer,  691,  693. 
should  be  in  writing,  693. 
discharge  in  bankruptcy  as  a  defense,  692. 
no  defense  that  other  creditors  may  contest  claim,  693. 
rules  as  to  claims  in  judgment,  692. 
powers  of  surrogate  on  application,  692. 
where  appeal  from  the  judgment  is  pending,  692. 
as  to  claims,  not  in  judgment,  693. 
denial  of  application  not  conclusive,  693,  n. 
dismissal  for  want  of  assets,  694. 
burden  of  proof,  as  to  assets,  694. 
Inventory  as  proof  of  assets,  694,  n. 
surrogate  may  require  intermediate  account,  694. 
if  estate  insolvent,  no  decree  without  accounting,  694. 
petition  cannot  pray  for  intermediate  accounting,  894. 
limitation  of  proceeding,  694. 

decree,  conclusive  evidence  of  assets  except  on  appeal,  681, 
695,  87-2. 
how  far  provisional,  695. 
docketing  and  enforcement  of  decrees,  696,  1091a. 
not  enforceable  by  supplementary  proceedings,  678,  n.,  696. 
form  of  transcript,  696. 
effect  of  docketing,  696. 
sale  of  lands  for  payment  of,  834  et  seq. 
See  Real  Estate,  Sales  of,  etc. 
DEBTS  INCURRED  BY  REPRESENTATIVE: 
for  funeral  expenses  of  decedent,  546. 
for  expenses  of  administration,  552. 
for  employment  of  counsel,  552,  555,  n.,  1115. 
for  employment  of  clerk  or  agent,  558. 
for  personal  services  of  representative,  557. 
on  contract  for  benefit  of  estate,  606. 
for  borrowed  money,  607. 
on  continuing  decedent's  business,  610. 
when  personally  liable  on,  546,  552. 
DEBTS  DUE  TO  ESTATE: 

with  respect  to  personal  property,  529. 
to  real  property,  542. 
to  decedent's  partnership  property,  533. 


DEBTS  DUE  TO  ESTATE  —  coniinMed. 
to  property  in  action,  540. 
to  property  held  in  common,  533. 
to  injuries  to  decedent's  person,  544. 
to  wrongs  to  decedent's  property,  543. 
survival  of  right  of  action  on  decedent's  contract,  541,  564,  638. 
actions  by  representative  to  collect,  564  et  seq. 

beneficiary  cannot  maintain,  99,  n.,  563,  n. 
discovery  proceeding  not  the  means  of  collecting,  574. 
compromise  and  compounding  of,  629. 
uncollectible,  stale  or  doubtful,  may  be  sold,  599,  629. 
loss  of,  liability  of  executor  for,  628. 
representative's  debt  to  estate,  628,  972. 
to  be  included  in  inventory,  496. 
surrogate  may  determine  validity,  49,  628. 
effect  of  bequest  on,  496,  748. 
application  of  commissions  to,  972,  991, «. 
charged  with  judgment  in  favor  of  decedent,  972,  n. 
DECEASED  REPRESENTATIVE : 

accounting  by  executor  of,  910,  921,  923,  925. 

what  to  be  accounted  for,  923,  n. 
revival  of  accounting  of.     See  Abatement,  etc. 
commissions  of,  to  be  fixed  on  accounting  of  his  executor,  923,  m. 

of  representative  of,  988,  n.,  1005,  n.    See  Commissions. 
representative  of,  has  no  rights  in  estate  of  first  decedent,  543. 
See  Accountings,  etc. 
DECISION: 

of  surrogate,  form  and  contents  of,  114. 
to  be  filed,  114. 

on  probate  generally,  243,  244. 
all  issues  to  be  decided  in,  244. 
ground  of,  to  be  entered,  244. 
may  contain  findings  stated  separately,  114. 
separate  findings  only  necessary  in  case  of  appeal,  114,  1143,  m. 
either  party  may  request  findings,  114,  115,  1143. 
of  referee,  118,  977. 

must  state  findings  separately,  118. 
See  Findings. 
DECLARATIONS.     See  Evidence. 
DECREES  AND  ORDERS: 

intermediate  and  final  orders  distinguished,  1088. 

must  be  signed  and  recorded,  1088. 

mandamus  will  not  lie  to  compel  signing,  965,  n. 

may  be  signed,  during  vacation,  out  of  surrogate's  county,  6. 

orders  and  decrees  defined,  1088. 

conclusive  effect  of,  in  general,  1069. 

in  the  nature  of  judgments  in  rem,  1069. 
on  probate,  as  to  personalty,  247,  1070.     See  Probate. 
except  on  appeal,  1070. 

distinction  as  to,  where  construction  or  validity  of  will  in- 
volved, 1070. 
decree  of  probate  of  another  State,  1070,  n. 
decree  refusing  probate,  1070. 
of  wills  of  realty  under  Revised  Statutes,  1071. 

where  will  proved  on  testimony  of  subscribing  witnesses, 
1071. 
by  other  evidence,  1071. 
under  the  Code,  1071. 
decree  evidence  against  whom,  1071. 
of  letters  testamentary,  1072. 
transcript  of  decree  to  be  recorded,  247,  249. 
granting  letters,  as  evidence  of  death,  1072,  n. 
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DECREES  AND  ORDERS  —  continued. 

on  judicial  settlement  of  executor's,  etc.,  account,  1073. 
effect  of,  to  protect  or  charge  accountant,  1073. 
tow  far  conclusive  in  general,  1074. 

on  sureties  upon  accountant's  bond,  1076. 
as  to  payment  to  creditors,  1075. 

void  as  to  those  not  cited,  940,  ».,   1013,  n.,  1073,  n. 
effect  of,  as  bar  to  action,  1074,  1075,  n. 
conclusive  as  evidence  only,  1076. 
on  accounting  by  one  of  two  executors,  1074,  n. 
temporary  administrator,  1074,  n. 
testamentary  guardian,  1065. 
on  successive  accountings,  930,  1074. 
effect  of,  for  payment  of  debt,  as  evidence  of  assets,  695,  872. 
opening,  amending,  vacating,  etc.,  power  of  surrogate  as  to,  44, 
52,  54,  425,  1077,  1081. 
though  made  by  predecessor,  54. 
on  probate  by  motion,  276,  425,  1076. 

by  direct  proceedings,  277,  429  et  seq.,  1077. 
limitation  of  proceeding  in  probate,  279. 
effect  of  decree  of  revocation  of  probate,  287. 
notice  of  revocation  to  be  published,  288. 
application  of  doctrine  of  estoppel  to  prevent,  1075,  n., 
1077. 
I  in  proceedings  to  sell  lands  for  debts,  872. 

in  general,  is  discretionary,  54,  276. 
distinction  between  power  to  open  and  to  grant  new  trial, 

1077,  n. 
power  to  be  cautiously  exercised,  54,  1077. 
that  decree  is  based  on  erroneous  theory,  no  ground  for,  54. 
that  no  guardian  was  appointed  for  incompetent,  ground  for, 

108,  n. 
application  to  open,  etc.,  how  made,  55. 
when  granted,  or  refused,  54. 
grounds  for,  1077^  n. 
laches  as  ground  for  refusal,  55,  1077. 
not  affected  by  limitation  of  time  applicable  to  judgments, 

54,  55,  279. 
after  appeal,  1077. 

after  time  to  appeal  expired,  1077,  «■. 

when  decree  void,  for  want  of  jurisdiction  of  the  subject- 
matter,  54,  1078. 
of  the  parties,  54,  1082. 
decrees  must  have  been  a  judicial  act,  1080. 
impeaching  by  collateral  attack,  1078. 
when  proof  outside  the  record  admissible,  1081,  n. 
principles  governing,  1079,  n. 
burden  of  proof  on,  1081. 
recitals  in  pleadings  as  evidence  of  facts,  1079,  1081. 
in  decree,  effect  of,  77,  n.,  1079,  1081. 
rules  as  to  effect  of,  in  decrees,  etc.,  1081. 
effect  of  defective,  on  process  issued,  1082. 
effect  of,  where  all  parties  in  interest  not  cited,  1073,  n.,  1082. 
effect  of  irregularities  and  omissions  not  jurisdictional,  1083. 
objection  available  only  on  appeal,  1083. 
or  by  amendment,  1083. 
enforcement  of,  1084,  1088. 

■under  Revised  Statutes,  1084. 

by  attachment  and  execution  against  person,  1084. 
by  action  on  bond,  1085. 

both  remedies  might  be  pursued  together,  1085,  ra. 
by  execution  against  property,  1086. 
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DECREES  AND  O^imRB  —  continued. 

by  action  on  the  decree,  1087. 
under  the  Code  of  Civil  Procedure,  1088. 
of  intermediate  orders,  1089. 
costs  on  such  proceeding,  1089. 
by  proceedings  for  contempt,  1089. 
of  order  or  decree  for  costs,  1089,  1090. 
by    execution,  1090. 
by  stay  of  proceedings,  1090. 
of  final  orders  for  money,  when  docketed,  696,  1091. 

may  be  satisfied  in  same  manner  as  a  judgment,  1091a. 

docketing  order  for  money,  696,  1091a. 

execution  thereon,  1090,  1092. 

how  issued,  1092. 

execution  irregular,  unless  decree  docketed,  1092,  1094. 

after    surrogate's    execution    on   judgment    of    Supreme 

Court,  1093,  n. 
when  leave  to  issue  necessary,  1092,  n. 
supplementary  proceedings  may  be  instituted,  1092. 
by  action,  1091,  n. 
proceedings  to  punish  for  contempt,  1093. 

does  not  apply  to  order  for  costs,  1090,  1093,  n. 
by  action  on  bond  of  ofiicial,  467,  1091. 
when  attachment  will  issue  without  execution,   1094,  n. 
of  orders  other  than  for  money,  1093. 
of  decrees  in  discovery  proceedings,  583. 
by  proceedings  for  contempt,  1093. 

certified  order  to  be  served  before  proceedings,  1093. 
how  proceedings  conducted,  1093. 
final  process  against  person,  1094. 

by  attachment  on  return  of  execution  unsatisfied,  1094. 
when  will  issue  without  execution,  1094,  n. 
demand  necessary  before  attachment,  1094. 
when  warrant  to  commit  issued  without  notice,  1094. 
order  to  show  cause;  for  contempt,  1095. 
hearing  and  determination  on  return  of,  1095. 
by  fine  or  imprisonment,  1095,  1098. 
defenses  to  proceeding,  1095. 
commitment  discretionary  with  surrogate,  1096. 
•warrant  of  attachment;  to  whom  directed,  1097. 
may  be  executed  in  any  county,  1097. 
liability  of  sheriflF  for  default  in  executing,  1097. 
commitment  with  benefit  of  jail  liberties,  1098. 
undertaking  for  release,  1098. 
DEFAULT: 

order  entered  upon,  not  appealable,  1129,  1131. 
of  parties  cited  on  accounting,  efi'ect  of,  974. 
DEED: 

distinction  between  will  and,  182,  n. 
of  trust,  accounting  by  executor  acting  under,  924,  n. 
appointing  guardian  by.     See  Guardian  by  Will  or  Deed. 
of  lands  sold  to  pay  debts,  etc.,  887. 
effect  of,  887. 

See  Real  Estate,  etc. 
DEFECTS.     See  Errors. 
DEFENSES.     See  Answer. 
DEFICIENCY: 

on  foreclosure  of  decedent's  mortgage,  from  what  fund  paid,  675,  n. 

judgment  of,  failure  to  enter,  executor's  liability,  628,  n. 
of  assets,  sales  of  land  by  administrator  on,  595. 
sales  of  lands  for  debts  on,  673,  834. 
See  Real  Estate,  Sales  of,  etc. 
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DEFINITIONS: 

"  administrative  expenses,"  552,  n. 

"alien,"  305. 

"  ancestor,"  in  statute  of  descent,  807,  n. 

"assets,"  340,  48'6. 

"children,"  269,  n. 

"  contested  probate,"  290,  n. 

"  death,"  342. 

"  descendants,"  269.  n. 

"  estate,"  under  transfer  tax  act,  699. 

"  executor,"  291,  513. 

"  final  accounting,"  912. 

"  fixtures,"  490. 

"  having  a  famiily,"  respecting  exempt  articles,  509. 

"  heirs-at-law,"  92,  269. 

"  inheritance,"  under  statute  of  descent,  796, «. 

"intermediate  accounting,"  911,  912. 

"  intestate,"  338,  343,  n. 

"  issue,"  269. 

"  lawful  issue,"  269,  n. 

"  legal  heirs,"  269,  «. 

"  judicial  settlement,"  912,  n. 

"  letters  testamentary,"  290. 

"  lineal  descendant,"  under  transfer  tax  act,  705,  n. 

"  money,"  269,  n. 

"  natural  heirs,"  269,  n. 

"  nephews  and  nieces,"  269,  n. 

"  next  of  kin,"  93,  269. 

"  now,"  in  wills,  269,  re. 

"  persons  interested,"  98,  143,  437,  934,  936. 

"  personal  property,"  145,  340. 

"  presenting  for  probate,"  290,  n. 

"probate,"  290. 

"  property  "  generally,  486. 

under  transfer  act,  699,  704. 

"  real  estate,"  under  statute  of  descent,  769,  n. 

"  relation  of  parent,"  under  transfer  tax  act,  706. 

"  relations,"  269. 

"relatives,"  in  statute  of  distribution,  816,  re. 

"  representatives,"  269,  n.,  528. 

"  residence,"  341. 

"  step-children,"  269,  n. 

"  testamentary  trustees,"  319,  re.,  924,  re. 

"  to  admit  to  probate,"  290,  re. 

"to  attend  probate,"  290,  re.. 

"transfer,"  under  transfer  tax  act,  701. 
DEGREE  OF  CONSANGUINITY: 

how  computed,  820. 

descent    of    property,    in   case   of   equal   and   unequal    degrees.     See 
Intestate  Succession. 
DELEGATION: 

of  right  to  letters,  none,  349. 

of  appointment  of  executor,  513. 

of  powers,  by  executor,  513,  594. 
of  sale,  594. 
DELIVERY: 

of  assets.     See  Discovery,  etc. 

of  gifts  causa  mortis,  585,  589. 

of  property  by  public   administrator,  on   supersedure   of   authority, 
385,  393,  394,  399.  ^ 

DELUSIONS.    See  Testamentary  Capacity. 
DEMAND: 

for  examination  of  subscribing  witnesses  to  will,  160,  164. 
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DEMURKEE: 

unknown  as  such  in  Surrogates'  Courts,  87. 
BEMONSTRATIVE  LEGACY.     See  Legacy. 
DEPOSIT: 

of  moneys  in  trust,  not  an  asset,  493,  n.,  537a. 

as  gift  causa,  mortis,  585,  589,  590,  n. 

declarations  of  decedent  as  to,  incompetent,  537o,  n. 

taxability  of,  698,  n. 
of  moneys  and  securities  paid  in  Surrogates'  Courts,  66. 
liability  of  surrogate  for,  30,  66,  n. 
of  surplus  on  foreclosure,  66,  903. 
of  surplus  on  public  administration,  with  treasurer,  384,  386,  395. 

how  withdrawn,  384,  n. 
of  securities  to  reduce  penalty  of  bond,  460. 

how  such  securities  withdrawn,  460. 
of  moneys  and  property  on  disagreement  of  executors,  520. 
of  legacies  to  minors,  with  county  treasurer,  792. 
of  moneys,  duty  of  representative  as  to,  618. 

with  county  treasurer  of  unclaimed  legacy,  1012. 

how  such  deposit  withdrawn,  1012. 

by  public  administrator,  396. 

by  temporary  administrator,  419. 
of  infant's  share  of  land  sold  for  debts,  900. 
liability  of  representative  for  loss  of,  by  failure  of  bank,  618. 
of  proceeds  of  lands  sold  for  debts,  893.     See  Real  Estate,  Sale  of,  etc. 
and  custody  of  will  before  probate,  64a. 
fees  for  deposit  of  wills,  64o. 
to  whom  will  returned,  64a. 

of  books  of  estate,  power  of  surrogate  to  direct,  127,  520. 
DEPOSITARY: 

protected  in  paying  moneys  to  foreign  representative,  518,  n. 
production  of  will  by,  surrogate  has  no  power  to  order,  129. 
DEPOSITIONS : 

taking,  in  the  State  for  use  in  Surrogates'  Courts,  123. 

in  another  county,  125,  167. 

without  the  State,  124,  127. 
by  commission,  124,  127,  166. 
by  letters  rogatory,  124,  127. 
by  open  commission,  124. 

as  proof,  in  probate  proceedings,  160,  166  et  seq. 
DESCENT: 

statute  of,  796. 

See  Collateral  Relatives;  Intestate  Succession. 
DESIGNATION: 

of  beneficiary  in  will,  274. 
of  parties  to  appeal,  1135. 
of  officer  to  act  as  surrogate,  14. 
of  surrogate,  official,  4. 
DEVASTAVIT.     See  Executors  and  Administrators. 
DESTROYED  WILL.     See  Lost  Will. 
DESTRUCTION: 

of  lost  will,  how  proved,  237. 

revocation  by,  224,  225. 

See  Lost  Will;  Revocation;  Wills. 
DEVISE. 

validity  of,  as  incident  to  partition,  etc.,  60,  137. 

how  questioned,  60. 
action  to  determine  validity  of,  60,  137. 

who  may  bring,  60,  137. 

proof  in,  137, «. 

judgment  in,  137. 

Y8 
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DEVISE  —  continued. 

lapsed,  falls  into  residuum,  769. 
principle  of  advancements  not  applied  to,  753. 
validity  of,  not  to  affect  right  to  probate,  244,  n.,  255,  ro. 
in  trust  for  cemetery  purposes,  265a. 
suspension  of  power  of  alienation  by,  261. 
restrictions  on  power  to  create  trusts  by,  260.     See  Will. 
DISABILITY: 

of  surrogate,  7,  10. 

See  Disqualification ;  Surrogate. 
of  clerk  of  court,  to  act  in  certain  capacities,  22. 
of  executor,  303.     See  Letters,  etc. 

by  reason  of  drunkenness,  improvidence,  etc.,  303,  307,  431. 

nonresident  aliens,  302. 

adversity  of  interest,  308. 

infancy,  303. 

conviction  of  crime,  303. 

pardon  removes,  306,  n. 
removal  of  disability,  306. 
of  administrator,  361. 
of  witness,  examination  in  case  of,  125,  166  et  seq.     See  Probate; 

Witness. 
of  representative,  as  ground  for  revoking  letters,  430. 
DISAFFIRMANCE: 

of  decedent's  acts,  exec|itor's  action  for,  545. 
by  public  administrator,  374,  n. 
DISAGREEMENT: 

of  executors,  surrogate  may  order  deposit  of  property,  520. 
who  may  apply  for  such  order,  520. 
proceedings  in  such  case,  520. 
DISBURSEMENTS.     See  Costs,  etc.;  Expenses  of  Administration. 
DISCHARGE : 

of  representatives.    See  Letters;  Resignation;  Revocation;  Trustee. 
of  sureties.     See  Bond. 
DISCONTINUANCE : 

of  proceedings  for  probate,  not  allowed,  156. 
to  sell  lands  for  debts,  867. 
DISCOUNT.     See  Transfer  Tax. 
DISCOVERY  AND  COLLECIION  OF  ASSETS: 
proceedings  before  issue  of  letters,  562. 
pursuit  of  legal  remedies  in  general,  562. 
actions  to  be  brought,  in  what  capacity,  567. 
limitation  of  actions,  565. 

specia.  proceeding  for,  when  concealed,  etc.,  573. 
by  whom  maintained,  573. 
by  public  administrator,  376,  390,  n.,  395. 
object  of  the  proceeding  is  twofold,  574. 
is  to  determine  possession,  not  title,  579. 
debts  due  decedent  cannot  be  recovered  by,  574. 
petition  for,  575. 

if  more  than  one  representative,  all  must  join,  575. 
cannot  be  maintained  by  one  representative  against  another 

575. 
to  whom  petition  presented,  576. 
evidence  accompanying  petition,  577. 
citation,  when  will  be  denied,  577. 
when  will  issue,  578. 

must  be  issued  by  surrogate,  not  his  clerk,  578,  n. 
when  person  cited  resides  in  another  county,  578. 
service  of  citation,  578. 
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DISCOVERY  AND  COLLECTION  OF  ASSETS  —  continued. 
order  to  attend  in  addition  to,  578. 
citation  and  order  must  be  personally  served,  578. 
service  ineflectual  unless  accompanied  by  witness  fee,  578. 
failure  to  attend,  liow  punished,  578. 
proceedings  on  return  of  citation,  579. 
answer  of  respondent,  579. 
answer  not  essential,  579,  ™. 
laches  as  a  defense,  577. 
various  defenses,  considered,  579. 
issue  as  to  title,  not  triable,  579. 
how  such  issues  raised,  579.   ' 
may  be  received  pending  examination,  579,  n. 
examination,  how  conducted,  580. 
evidence  on,  580. 

reiusal  of  witness  to  answer,  how  punishable,  580. 
powers  of  surrogate  on,  579. 
surrogate  acts  judicially  on,  580. 
extent  of,  in  surrogate's  discretion,  580. 
limited  to  personal  property,  580. 
either  party  may  produce  further  evidence,  580. 
decree  for  possession,  581. 

if  facts  disputed,  proceeding  must  end,  581. 
decree  not  an  adjudication  of  title,  581,  n. 
proceedings  by  public  administrator,  376. 
DISCOVERY  OF  BOOKS  AND  PAPERS: 
surrogate's  power  to  compel,  127. 
DISCOVERY  OF  WILL: 

custodian  of  will  may  be  compelled  to  deliver  up  for  probate,  129. 
DISHONESTY: 

as  ground  for  revoking  letters,  431. 
as  affecting  competency  of  executor,  307. 
See  Executors ;  Letters,  etc. 
DISINHERITANCE : 

■effect  of,  upon  intestate  succession,  826. 
to  be  avoided,  in  construing  wills,  258. 
of  children  as  evidence  of  undue  influence,  21'8. 
DISMISSAL: 

of  application  to  revoke  letters  of  administration,  notwithstanding 

proof,  440. 
of  proceeding  to  compel  payment  of  claim,  691. 
of  appeal,  for  failure  to  take  in  time,  1137. 

for  lack  of  necessary  parties,  1133. 
of  proceeding  for  nevr  bond,  etc.,  on  filing  same,  463. 
of  application  for  leave  to  issue  execution,  when,  688. 
for  payment  of  debt,  691,  694. 
for  discovery  of  assets,  581. 
for  removal  of  guardian,  1048. 
for  probate  of  heirship,  1123. 
for  payment  of  legacy  after  one  year,  784,  786. 
for  revocation  of  letters,  notwithstanding  proof,  440. 
for  probate,  when,  156. 
DISOBEDIENCE.     See  Attachment ;  Contempt;  Decrees. 
DISPENSING: 

with  proof  of  handwriting  on  probate,  169. 
with  issue  of  letters  to  public  administrator,  when,  389. 
DISPUTED  CLAIM: 

action  on,  when  barred,  639,  646. 

of  creditor,  no  power  of  surrogate  to  determine,  49,  645,  968,  969. 
except  upon  consent,  645. 
what  amounts  to  dispute  of  claim,  648. 
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DISPUTED  CLAIM  —  continued. 
of  distributee,  968,  969. 
of  legatee,  44,  784,  968,  969. 

by  and  against  temporary  administrator,  adjustment  of,  422,  n. 
surrogate's  jurisdiction  as  to,  on  accounting,  49,  645,  968,  969. 

on  proceeding  to  sell  lands,  etc.,  858. 
reference  of,  etc.,  by  consent,  117,  650  et  seq. 

surrogate  no  power  to  order,  when,  963,  n. 

See  Creditor  of  Decedent ;  Debts  of  Decedent. 
DISQUALIFICATION : 

of  surrogate,  7,  8. 

See  Age;  Surrogate. 
of  partner  of  surrogate,  to  act  as  attorney  before  him,  7,  85. 
of  executors,  etc.,  303.  ' 

See  Disability ;  Letters  Testamentary. 
of  witness,  170,  171,  172,  174,  176,  213  et  seq. 

DISTRIBUTION  OF  PERSONAL  PROPERTY: 
none,  without  administration,  833. 
intestate  defined,  338. 
partial  intestacy,  817. 

origin  and  policy  of  statute  of  distribution,  816. 
is  governed  by  law  of  intestate's  domicile,  795. 

by  law  in  force  at  decedent's  death,  796, ».,  816ci,  rj. 

exception  to  the  rule,  796,  n. 
of  nonresident,  when  will  be  made  here,  795. 
classification  of  kindred  entitled  to,  816. 
order  of  distribution  stated,  816a. 
right  to  share  vests  on  intestate's  death,  818. 
doctrine  of  representation,  818. 
how  far  representation  restricted,  818. 
computing  degrees  of  kindred,  820. 
mode  of,  table  showing,  820. 

advancements,  when  chargeable  against  share,  830. 
rights  of  adopted  children,  '815,  819. 

of  widow,  821. 

of-  divorced  wife,  823. 

of  widower,  824. 

of  lineal  kindred,  826. 

of  children,  826. 

of  illegitimate  children,  827. 

of  mother  of  illegitimate,  829. 

of  parents  of  intestate,  826. 

of  collateral  kindred,  831. 

of  children  of  the  half-blood,  826. 

of  after-born  children,  826.  • 

of  brothers,  sisters,  nephews  and  nieces,  831. 

of  first  cousins,  831. 
payment  of  distributive  share  by  proceeding,  832. 

when  may  be  maintained,  833. 

accounting  may  be  ordered,  914. 

in  advance  of  accounting,  '833. 

when  will  be  ordered,  833. 

to  infant,  or  where  distributee  is  dead,  833. 

to  assignees  of  distributees,  97,  833,  n. 

scope  of  inquiry  on,  833. 

notice,  to  whom  given,  833. 

mandamus  will  not  lie,   1130,  w. 

action  at  law  for,  833,  n. 
of  estate  on  accounting,  limits  of  surrogate's  power,  968. 

none  ordered  unless  all  parties  cited,  944,  n. 
See  Intestate  Succession. 
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DISTRIBUTION,  STATUTE  OF.     See  Intestate  Succession. 
DISTRICT  ATTORNEY: 

"when  to  act  as  temporary  surrogate,  10. 

to  collect  transfer  tax,  716. 

costs  to,  on  such  proceeding,  733. 
DIVIDENDS. 

apportionment  of,  between  life  tenant  and  remainderman,  749. 

distributable  as  income,  626,  749. 
DIVORCE: 

of  wife,  deprives  her  of  right  to  administer  on  husband's  estate,  347, 
823. 
bars  her  right  to  share  in  husband's  estate,  823. 
DOCKET: 

of  money  decree,  with  county  clerk,  696,   1091a. 
effect  of  such  docketing,  696. 

of  transcript  of  decree  ot  probate,  249. 
DOMICILE: 

right  to  probate  not  affected  by,  141,  143,  143a. 

distinguished  from  "  residence,"  143o,  795,  n. 

of  infant,  testamentary  guardian  may  change,  1059,  n. 
DOWER: 

surrogate  no  power  to  admeasure,  45. 

forfeiture  of,  560,  n. 

is  not  a  lien  on  land,  813,  n. 

estate  by  right  of,  not  affected  by  statute  of  descent,  813. 

right  of,  no  bar  to  widow  sharing  in  decedent's  assets,  822.- 

nonassignment  of,  does  not  affect  right  to  quarantine,  560. 

legacy  in  lieu  of,  745.     See  Legacy;  Widow. 

transfer  tax  upon,  701, ».,  720. 
DRUNKENNESS: 

habitual,  as  affecting  validity  of  will,  211,  «..,  215, ». 

disqualifies  one  as  executor,  303,  307,  431. 
as  administrator,  361,  431. 

as  ground  for  revoking  letters,  431. 
DUPLICATE  WILLS: 

probate  of,  154. 

contents  of  petition  for  probate  of,  154. 

presumption  as  to  revocation  of,  154. 

either  of,  may  be  proved  without  the  other,   154,  n. 

nonproduction  of  both  no  ground  for  revocation,  154,  n. 

ECCENTRICITY: 

as  affecting  validity  of  will,  211,  n.,  215,  n. 
ELECTION: 

of    executor   between    statutory   commission   and   provision   in    will, 
557, «.,  746,  992. 
time  within  which  to  elect  not  limited,  992,  n. 
of  representative  acting  under  successive  letters,  as  to  commissions, 

1000. 
to  take  proceeds  in  lieu  of  lands,  extinguishes  power  of  sale,  594,  n. 
of  annuitant  to  take  principal  instead  of  annuity,  737a. 
of  legatees  to  take  property  in  kind  instead  of  cash,  598,  n. 
of  widow  to  accept  legacy  in  lieu  of  dower,  745. 

is  personal  to  widow  or  her  representatives,  745. 
cannot  be  exercised  by  anyone  else,  745. 
legacy,  if  accepted,  becomes  debt  of  estate,  745. 
once  made  is  conclusive,  745,  n. 
EMPLOYMENT: 

of  counsel  by  executors,  552,  555,  n.,   1115. 
of  clerks  and  agents,  558. 
of  co-representative,  557. 
of  accountant,  1115. 
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EQUITABLE   CONVERSIOX: 

of  real  into  personal  property,  269,  529. 

application  to  payment  of  debts,  673. 

disposition  of  surplus  after  payment  of  debts,  901. 
■when  real  estate  assets  and  vice  versa,  269,  531,  673. 

tor  purposes  of  commissions,  999. 

doctrine  applied  to  partnership  real  property,  533o. 

EQUITY: 

Surrogate's  Court  does  not  possess  general  powers  of  court  of,  47,  968. 
mutual  wills  enforced  in,  though  revoked,  154,  n. 

See  Equity,  Court  of. 
EQUITY,  COURT  OF: 

when  will  not  entertain  action  for  accounting,  62,  908. 
authority  of  surrogate  pending  accounting  in,  909,  931. 
actions  between  co-representatives  in,  525. 
jurisdiction  of,  over  foreign  representatives,  518. 

to  prove  mutual  wills  though  revoked,  154,  n. 

to  construe  wills,  60. 
action  to  establish  guardian's  liability,  1027,  n. 

to  set  aside  will,  137,  n. 

ERRORS: 

in  notice  to  creditors  to  present  claims,  immaterial,  636. 

in  papers  on  appeal,  curing,  1138. 

in  inventory  may  be  corrected  by  amendment,  498,  503. 

rectified  on  accounting,  512,  985,  986. 
power  of  surrogate  to  cure,  44,  52,  54,  57,  425,  1077,  1081,  1083. 
in  recitals  in  decree,  effect  of,  on  process  issued,  1082. 
in  decree,  not  jurisdictional,  effect  of,  1083. 

cannot  be  urged  collaterally,  1083. 

objection  available  only  on  appeal,  1083. 

or  by  amendment,  1083. 
in  letters,  may  be  remedied,  366. 

in  will,  extrinsic  evidence  to  correct,  221,  259,  260,  274. 
when  cannot  be  corrected  on  motion,  1082. 

See  Irregularity ;  Mistakes. 
in  decree  for  sale  of  lands,  etc.,  not  affecting  title,  cured,  873. 
ESTABLISHMENT: 

of  will  by  action,  61,  134. 

of  foreign  will  of  personalty,  61,  135.  , 

judgment  of,  136,  137. 

of  lost  will,  59,  61,  134,  234. 

limitation  of   such  action,  234, ».,  565,  n. 

judgment,  contents  of,  239. 
ESTOPPEL: 

effect  of  grant  of  letters,  by  way  of,  365. 

of  decree  on  settlement  of  accounts,  1073,  1074. 

of  decree  directing  payment  to  creditors,  etc.,  1013,  1075. 

of  decree  of  probate,  280,  «■.,  1071. 
doctrine  of,  not  applied  to  proceeding  to  revoke  decree,  1075,  n.,  1077. 

or  to  appeals  therefrom,   1077. 

applied  to  sureties  and  principal  on  official  bond,  4G9,  1076. 
to  proceeding  for  revocation  of  probate,  257,  280,  n. 
on  accountings,  966,   1074. 
of  beneficiary,  ratifying  illegal  investments,  622. 
of  legatee,  accepting  legacy,  to  attack  will,  257,  280,  n. 
of  representative,  to  claim  commissions,  when,  994. 
EVIDENCE : 

rulings  as  to,  review  of.     See  Appeals. 

several  rules  of,  apply  to  Surrogates'  Courts,  113. 

depositions  of  witnesses  as,  123,  127,  160  et  seq. 
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EVIDENCE  —  continued. 

of  witnesses,  taken  before  trial,   124, ».,   127. 

effect  of  surrogate's  certificate  as  proof  of  will,  247,  249. 

record  of  ancient  will  as,  132,  252. 

of  foreign  will,  250,  n. 

of  letters,  325,  367,  562,  1072. 
of  debt,  judgment  as,  637,  861. 

of  delivery,  etc.,  of  gifts  causa  mortis,  585,  589,  593. 
of  claim  against  estate,  640. 
of  representative's  personal  claim,  643. 
in  proceeding  for  probate  of  wills,  160. 

to  be  in  writing,  160. 

of  testator's  handwriting,  169. 

of  witness's  handwriting,  169. 

dispensing  with  proof  of  handwriting,  when,  169. 

photographs  of  will  as,  169. 

chemical  tests  as,  169. 

of  interested  parties,  170  et  seq. 

privileged  communications,  174  et  seq. 

questions  of,  governed  by  lex  fori,  179. 

extrinsic,  only  competent  as  to  factum  of  will,  184. 

as  to  testamentary  intention,  220,  260. 
order  of  proof,  185. 
decedent's  death  and  identity,  186,  351. 

sufficiency  of  proof  of  death,  186,  351. 
weight  of,  188,  204. 
formalities  of  execution,  189,  193,  194. 

subscription,   190. 

sufficiency  of,  as  to  publication,  195,  196. 

as  to  mark  of  testator,  169,  191,  202. 

as  to  death,  186,  351. 

attestation  clause,  effect  of,  187,  201,  202,  203. 
effect  of  want  of,  201,  203. 
of  subscribing  witness  does  not  control,  201,  204. 

effect  of  failure  of  recollection,  201,  204. 

corroboration  by  third  persons,  204,  n. 

effect  of  contradiction  of,  204. 

conflict  of  testimony  of,  204. 

as  to  testamentary  capacity,  212,  214. 
of  experts  as  to  genuineness  of  decedent's  mark,  169, «.,  202,  n. 

as  to  genuineness  of  cancellation  marks,  225,  n. 

as  to  mental   capacity,  213. 
of  subscribing  witnesses,  212,  214. 
of  nonprofessional  witness  as  to  capacity,  214,  215. 
declarations  of  third  persons  on  question  of  undue  influence,  218,  it. 
declarations  of  testator,  on  question  of  undue  influence,  218,  n. 

as  to  contestant's  relationship  to  him,  163,  n. 

on  question  of  capacity,  213,  n. 

as  to  his  wishes  regarding  funeral  expenses,  550,  n. 

on  proof  of  lost  will,  238,  n. 

as  to  ownership  of  deposits  made  by  him,  537a,  n. 

on  question  of  publication  of  will,  196. 

as  to  his  residence,  143o, «. 

of  intent  to  revoke  will,  222, ».,  225. 

on  question  of  advancements,  ,753. 

of  revocation  of  will  by  destruction,  225. 

incompetent  to  charge  representative  on  accounting,  976,  n. 
burden  of  proof,  on  probate,  187,  212. 

on  proponent,  to  show  testator's  knowledge  of  contents  of  will, 
205,  217. 
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to  explain  unnatural  will,  217. 

to  show  general  competency  of  testator,  187,  212. 

that  testator  was  of  testamentary  age,  187,  208. 
that  testator  understood  nature  of  his  act,  217. 

in  case  of  presumptive  fraud,  217. 

to  show  existence  of  lost  will,  235. 

to  reprove  will  after  reversal,  187. 
on  contestant,  when,  212. 

to  show  undue  influence,  212. 

that  influence  was  exerted  on  the  act,  216. 
delusions,  212. 
shifting  burden  on  question  of  sanity,  212. 
as  to  death,  186,  351. 
on  executor,  to  explain  failure  to  collect  debts  due  estate,  628. 

to  establish  satisfaction  of  legacy,  653,  n. 
on  proceeding  to  compel  payment  of  debt,  694. 

to  revoke  probate,  285. 

to  revoke  letters,  439. 
on  transfer  tax  proceeding,  700,  n. 
on  contested  accounting,  976. 

as  to  correctness  of  inventory,  976,  n. 

as  to  sufficiency  of  assets,  952,  n. 

as  to  administrative  expenses,   556,  976,  n. 

as  to  validity  of  debts,  976,  n. 
on  proceeding  to  impeach  decree,  1081. 

to  impeach  grant  of  letters,  366. 
parol,  to  impeach  validity  of  will,  220,  272. 
Wigram's  rules  as  to,  270,  n. 
in  aid  of  interpretation,  270. 
to  vary  meaning  of  words  in  will,  220,  271. 
'.  to  correct  mistakes,  221,  259,  260. 

to  correct  date  of  will,  272,  n. 
to  explain  ambiguities  as  to  beneficiary,  274. 
to  ascertain  testamentary  intention,  220,  260,  270. 
upon  questions  of  advancement,  753. 
presumptions,  of  death,  on  probate,  186. 

on  application  for  administration,  351. 
as  to  due  execution  of  will,  none  without  proof,  132,  201. 

none  without  probate,  132. 

from  attestation  clause,  187,  201,  202,  203. 
from  want  of  attestation  clause,  201,  203. 
of  testator's  knowledge  of  contents  of  will,  205,  206,  217. 
of  undue  influence,  none  from  old  age  alone,  210,  217. 

from  opportunity  and  interest,  219. 
!  of  fraud,   217.     See  Fraud. 

I  from  confidential  relations  between  testator  and  beneficiary, 

!  217. 

from  injustice  of  will,  218. 
as  to  legacy  to  executor,  743. 
as  to  gifts  causa  mortis,  592,  n. 
as  to  gifts  from  advancements,  811,  n. 
as  to  satisfaction  of  legacy  by  advancement,  753. 
as  to  legacy  to  debtor,  748. 
against  cumulative  legacies,  744. 
as  to  existence  of  lost  will,  235. 
as  to  marriage,  legitimacy,  etc.,  358,  n.,   827,  n. 
as  to  genuineness  of  ancient  will,  132,  252. 
of  revocation  of  will  by  marriage,  228. 
as  to  revocation  of  duplicate  wills,  154. 
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of  intention  to  revoke  will,  223.     See  Will. 
none  from  tearing,  etc.,  224,  225. 
from    change  of  property,  227. 
from  subsequent  marriage,  228. 
from  subsequent  birth  of  child,  229. 
as  to  renunciation  by  guardian,  1060,  1061. 
of  genuineness  of  ancient  will,   132,  252. 
conclusive  effect  of  surrogate's  decrees,  generally,  1069. 
of  decrees  of  probate,  247,  1070,  1071.     See  Probate. 
of  inventory,  511,  512,  985.     See  Assets. 
of  letters  testamentary,  325,  562,  1072. 
of  letters  of  administration,  364a,  365,  367. 
of  letters  to  public  administrator,  377,  382. 
of  decrees  on  accounting,  1073  et  seq. 
of  decrees  in  proceeding  to  sell  lands,  etc.,  869. 
of  decrees  directing  payment,  etc.,  1013,  1075. 
as  evidence  of  assets,  695. 

See    Accountings,    etc.;    Decrees;    Extrinsic    Evidence; 
Probate;  Wills;   Witness. 
EXAMINATION: 

of  witnesses  within  the  State,  123,  127,  160. 
in  another  county,  125,  167. 
without  the  State  by  commission,  124,  127,  166. 
by  open  commission,  124. 
by  letters  rogatory,   124,   127. 
of  subscribing  witnesses  to  will,  on  probate,  165,  188. 

may  be  demanded,  160,  164. 
of  disabled  witnesses,  etc.,  125,  166  et  seq. 
of  custodian  of  will,  184. 
of  persons,  not  parties,  before  trial,   124,  n.,  127. 

as  to  property  withheld,  580. 
of  securities  in  banks,  etc.,  relative  to  taxable  transfers,  717. 
EXCHANGE: 

of  lands,  executor  no  power  to  make,  594. 
EXCEPTIONS: 

to  surrogate's  rulings,  how  taken,  114,  116,  1143. 
on  questions  of  law,  1143. 
on  questions  of  fact,  116,  1143. 
to  referee's  report,  how  taken,  118,  977. 
when  to  be  taken,  116,  1143. 
none  necessary  by  intervening  parties,  116, «. 
EXECUTION: 

on  judgment  upon  bond  of  surrogate,  35. 

on  judgment  against  representatives,  678,  679. 

leave  to  issue,  by  surrogate,  679,  680. 
on  judgment  for  legacies  and  distributive  shares,  779. 
on  judgment  for  funeral  expenses,  680,  n. 
on  judgment  against  decedent,  683. 

leave  necessary  from  what  courts,  683,  684,  687. 
without  leave,  686. 
on  money  decree  of  surrogate,  1090,  1092. 
when  leave  to  issue  necessary,  1092,  n. 
decree  must  have  been  docketed,  680,  M. 
proceedings  on  return  of,  unsatisfied,  1093. 

supplementary  to,  696,  1092. 
against  the  person  of  representative,  1084,  1094. 

See  Attachment ;  Debts  of  Decedent;  Decrees  and  Orders. 
EXECUTION  OF  WILL.     See  Evidence:  Probate;  Will. 
EXECUTOR: 

meaning  of  the  term,  291,  513. 
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nature  and  origin  of  office  of,  513. 

nomination  of,  in  will,  291. 

appointment  of,  not  a  prerequisite  to  probate,  291,  n. 

executor  by  the  tenor,  291. 

de  son  tort,  513. 
quality  of  title  of,  514. 
number  of,  292. 
grant  of  letters  to,  291,  293. 
different  executors  for  different  States,  292. 
or  with  separate  functions,  292. 
selections  of,  under  a  power,  291,  294. 

within  what  time  selection  must  be  made,  294. 
renunciation  and  acceptance  of  appointment,  295. 

right  to  renounce,  295. 

how  effected,  290. 

agreement  to  renounce,  void,  295,  n. 

retraction  of  renunciation,  297. 

cannot  retract  after  qualification,  297. 
must  qualify  within  thirty  days,  298. 
exclusion  on  failure  to  qualify  or  renounce,  298. 
only  when  named  in  letters  can  act,  299. 
acceptance  and  oath  of  office,  300. 
bond  of,  when  required,  302. 

office  of,  distinguished  from  that  of  trustee,  319,  514. 
not  made  trustee  by  probate,  319. 
need  not  separately  qualify  as  trustee,  320,  449. 
necessary  qualifications  of,  303. 

married  woman  competent,  304. 

illiterate  persons,  303. 

banks  may  act  as,  29 1,  k. 

nonresidents,  305. 

nonresident  aliens,  303,  305,  361. 

infants  incompetent,  303. 

one  incapable  of  maliing  a  contract,  303. 

conviction  of  crime  as  affecting  competency,  303,  307,  361. 
pardon  removes  disability,  306,  n. 

drunlcards,  etc.,  303,  307,  431. 

certain  grounds  of  incompetency  considered,  307. 

adversity  of  interest,  308. 

dishonesty  and  improvidence,  307. 

objections  alleging  incompetency,  309. 

disposition  of  objections,  310. 

staying  grant  of  letters  thereupon,  309. 

when  may  be  obviated  by  giving  bond,  311. 

removal  of  disability,  306. 

supplementary  letters,  306. 
See  Letters. 
EXECUTOR  BY  THE  TENOR: 

defined,  291. 
EXECUTOR  DE  SON  TORT: 
doctrine  of,  513. 
accounting  by,  919. 
EXECUTORS  AND  ADMINISTRATORS: 
office  of  executors,  513. 

distinction  between,  and  that  of  trustee,  319,  514, 

quality  of  title  of,  514. 

of  administrator,  515. 

origin  of  office  of,  513,  515. 

no  distinction,  in  general,  between,  515. 
representative  character  of,  516. 
two  classes  of  representatives,  528. 
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EXECUTORS  AND  ADMINISTRATORS  —  continued. 
when  title  vests,  51li,  5:il. 

are  also  trustees  for  benefit  of  persons  interested,  516,  522. 
represent  both  decedent  and  beneficiaries,  516,  522. 
as  to  representative  who  is  also  sole  legatee,  522,  n. 
foreign  executors  and  administrators,  517. 

application  of  the  term  "  foreign,"  517. 

rights  and  liabilities  here,  318,  518,  567. 

not  parties  to  proceedings  in  Surrogate's  Cooirt,  99. 

authority  local,  518. 

power  of,  to  sell  lands,  318. 

may  collect  domestic  assets,  312,  «.,  317,  518,  795,  n. 

depositary  paying  money  to,  protected,  518,  n. 

where  one  appointed  here  removes  to  another  State,  518,  n. 

have  no  standing  as  plaintiffs  in  actions  here,  99,  518,  567. 

rule  does  not  apply  to  foreign  trustees,  99,  n. 

assignee  of,  may  bring  action  here,  99,  «.,  518. 

cannot  be  sued  in  purely  legal  action,  518. 

nor  be  substituted  in  pending  action,  518. 

but  they  are  liable  to  action  in  equity,  under  proper  allegations, 
518. 

responsibility  extends  to  assets  in  their  hands  here,  518. 

no  defense  by  reason  of  their  being,  when,  518. 

liability  of,  on  bringing  assets  into  the  State,  questioned,  518,  n. 
surrogate's  control  over,  in  general,  44,  53,  519. 

extends  to  what,  519. 

illustrations  of,  519. 

does  not  extend  to  proceedings  in  other  courts,  519. 

nor  as  to  property  they  do  not  hold  as  such,  519. 

in  general  cannot  interfere  with,  in  orderly  discharge  of  duty,  519. 

powerless  to  overrule  decision  of,  except  on  proof  of  misconduct, 
519. 

in  case  of  disagreement  between  executors,  520. 

may  grant  order  to  show  cause  why  he  should  not  give  directions, 
520. 

who  may  apply  for  such  order,  520. 

proceedings  in  such  case,  520. 

may  order  deposit  in  joint  custody,  520. 

disobedience  of  such  order  a  contempt,  520. 

may  authorize  compromise  of  debt  by,  629. 
interference  with  assets  before  probate,  130,  131,  540,  ».,  562. 
possession  of  assets  by,  before  probate,  131,  562. 
derive  title  from  will,  131,  562,  594. 
no  power  to  dispose  of  estate  before  letters,  131,  562. 
letters  are  evidence  of  title,  131,  290,  293,  325. 
proceedings  before  issue  of  letters,  128  et  seq.,  563. 

by  administrator,  563. 

by  executor,  563. 

letters,  how  far  retroactive,  130,  324,  448,  563. 
limited  powers  of,  pending  proceeding  to  revoke  probate,  291,  n. 
estate  oi,  521. 

general  power  over  assets,  521. 

distinction  between  assets  bequeathed  and  unbequeathed,  522,  n. 

is  in  autre  droit,  521. 

cannot  pledge  assets  in  payment  of  his  own  debt,  522,  n. 

qualified  title  of,  522. 

merger  of.  in  individual  estate,  523. 

joint  tenancy,  where  two  or  more,  524. 
act  of  one  is  act  of  all,  524. 
death  of  one  does  not  change  quality  of,  524. 
vests  in  the  survivor,  524. 
except  where  an  act  is  to  be  done  by  them  jointly,  524. 
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EXECUTORS  AND  ADMINISTRATORS  —  continued. 

as  testamentary  trustees,  must  act  jointly,  524. 

sale  by  one,  where  other  refused  to  act,  524. 

of  survivor,  520. 
of  substituted  trustee,  527. 

all  unexecuted  trusts  vest  in  Supreme  Court,  527 
of  testamentary  trustee  cannot  be  continued  after  his  death,  by 

will,  527. 
includes  whole  of  personalty,  528,  529. 
but  not  realty,  528. 

in  personal  property  in  possession,  528,  529. 
in  foreign  assets,  529,  n. 

in  leases  of  lands,  by  foreign  government,  489. 
in  real  property  under  will,  489,  530. 
in  rents  of  real  estate,  492,  532. 

where  land  equitably  converted,  532. 
in  contract  to  purchase,  530. 

in  land  bought  by,  on  foreclosure  sale,  523, «.,  530,  617. 
in  damages  awarded  in  condemnation  proceedings,  530. 
in  proceeds  of  realty  directed  to  be  sold,  531. 

under  discretionary  power,  531. 

where  realty  is  in  another  State,  531,  n. 

where  proceeds  given  to  another,  530,  ■«.,  531.  ' 

as  donees  of  pow^er,  531. 

estate  not  vested,  by  mere  authority  to  sell,  531. 

power  to  sell,  when  not  implied,  531. 

gifts  of  rents,  for  life,  532. 
of  property  held  in  joint  tenancy,  533. 
in  partnership  property,  533,  533a. 

partnership  property  a  question  of  intention,  533,  m. 

subject  to  rights  of  surviving  partner,  533. 

survivor  holds  decedent's  share  in  trust,  533. 

partnership  real  property  treated  as  personalty,  533a. 
in  property  held  in  common,  533. 
stock  exchange  seat,  493. 
good-will  of  testator's  business,  534. 

right  to  use  name  of,  534. 
literary  property,  535. 
insurance  policy  payable  to  executors,  536. 

insurance  on  life  of  nonresident,  529,  n. 

interest  in  policy  on  life  of  another,  536. 

payable  to  widow,  etc.,  when,  536. 

how  far  such  policy  applicable  to  debts,  536. 

special  statutes  as  to  such,  536. 

where  proceeds  payable  to  one  as  trustee  for  children,  536,  n. 

when  specifically  bequeathed,  536. 

against  fire,  distinction  as  to  time  of  loss,  537. 

depends  on  character  of  property  insured,  537. 

fire  policy  taken  out  by  executor,  537. 

policy  taken  out  after  death  and  payable  to  estate,  537,  n. 

against  accidents,  536,  n. 
benefit  association  fund,  537a. 
trust  deposit,  493,  ».,  537a. 
pension  moneys,  538. 

government  payment  of  Alabama  claim,  538,  n. 
damages  for  decedent's  death,  539. 
in  property  in  action,  540. 

survival  of  rights  under  contract,  541. 

contract  for  purchase  of  land,  630,  n. 

contracts  determinable  by  death,  542. 

personal  actions,  when  do  not  survive,  542. 
when  do,  542. 
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rights  relating  to  realty  do  not,  542. 

covenants  running  with  decedent's  lands,  542. 

those  which  do  not  run  with  the  land,  542. 

wrongs  to  decedent's  property,  543. 

wrongs  to  his  person,  544. 

suit  to  disaffirm  decedent's  acts,  545. 
proceedings  by,  to  discover  property  concealed,  etc.,  573  et  seq. 

See  Discovery,  etc. 
possession   and  control  of,  when  vests,   516,   521. 

who  entitled  to,  600. 

joint  tenancy  of  two  or  more  representatives,  524,  600. 

in  case  of  death  or  resignation  of  one,  524. 

in  case  of  disagreement,  520. 

when  estate  vests  in  two  or  more,  600. 

neither  as  against  the  other  has  exclusive  right  to,  600. 

acts  of  one  the  act  of  all,  524,  600. 

where  one  is  a  beneficiary,  601. 

cannot  act  in  both  capacities,  601. 
such  a  one  may  terminate  the  trust  as  to  him,  601. 
liability  of,  for  funeral  charges,  546. 

such  charges  have  a  preference,  546,  663. 

duty  as  to  burial,  546. 

right  of  relatives  to  designate  place  of,  546,  n. 

charge  for,  as  a  debt  of  decedent,  546,  547,  ».,  637,  646,  845. 

expenses,  when  a  charge  against  estate,  546. 

executor  personally  liable,  when,  546. 

authority  of  executor  to  pay  before  letters  issued,  546. 

who  primarily  liable,  546. 

liability  for,  when  incurred  by  third  person,  546. 

only  reasonable  expenses  allowed,  549. 

what  allowed  as  against  creditors,  550. 

includes  charge  for  a  tombstone,  549,  845,  n. 

as  well  as  burial  lot,  550. 

expenses  incident  to  death,   551. 

constitute  a  debt  against  estate,  550,  n. 

mourning  for  family  generally  a  charge,  551. 

proceedings  to  compel  payment  of,  547,  548. 
for     payment  of  transfer  tax,  714. 
for  administration  expenses,  552. 

primarily  individual,  552. 

right   to  reimbursement  paramount  to  claims  of  creditors, 
661,  n. 

for  reasonable  and  necessary  disbursements,  552. 
what  arCj  552,  550. 

employment  of  counsel,  552,  555,  «..,  1115. 

executor  cannot  create  lien  for  services  of  attorney,  552. 

Incurred  but  not  paid,  553. 

incurred  in  proving  will,  554. 

traveling  expenses,  554,  555.  n. 

of  litigation  generally,  555. 

expert  witness  fees,  554. 

for  personal  services  of  representatives,  557. 

reimbursement  for  costs  and  expenses,  555. 

employment  of  co-representative,  557. 
of  clerks  and  agents,  558. 
of  accountant,  1115. 

in  preparing  account  for  settlement,  559. 

preference  in  payment  of   such  expenses,  663. 
for  misconduct  of  co-representative,  602. 

intrusting  property  to  co-representative,  603. 
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evidence  of  connivance  or  assent,  604. 

joining  in  account  or  inventory  as  evidence,  604,  n. 
for  waste  of  agent,  605. 
on  their  own  contracts,  606. 

not  liable  oiHcially  for  their  individual  acts,  567,  n. 

when  such  contracts  bind  estate,  606. 

admissions  in  court,  606,  n. 

cannot  bind  estate  by  executory  contract,  606. 

personal  liability  on  contract  for  sale  of  lands,  595,  n.,  606,  «., 

exceptions  to  rule  exonerating  estate,  606. 

statute  of  frauds  as  to,  606. 

for  brokerage  commissions,  606,   n. 

to  renew  lease,  600,  n.,  607,  n. 

On  indorsements  of  paper,  606,  n. 

on  note  given  for  barred  claim,  630,  n. 

on  special  promise  to  pay  debt  of  decedent,  except,  etc.,  637,  n. 

cannot  revive  demand  once  expired,  606,  630. 

but  may  prevent  running  of  statute,  by  payments,  606,  n., 
630,  n. 

See  Limitation. 

may  settle  claim  or  state  an  account,  606,  n.,  629. 

confession  of  judgment  by,   606. 

may   submit   to  arbitration,   629,  n. 

borrowed  money,  607. 
for  rents,  on  failure  to  terminate  decedent's  tenancy,  608. 
'  liability  depends  on  ability  to  sublet,  609, 

where  representative  is  co-tenant,  608. 

on  covenants  in  lease,  609. 

effect  of  entry,  609. 
on  continuing  decedent's  business,  610. 

authority  not  implied,   610. 

oral  request  by  decedent,  insufficient,  610,  n. 

largely  at  representative's  risk,  611. 

for  debts  incurred  in  so  doing,  533,  ■«.,  611. 

exception  to  general  rule  of  liability,  611. 

losses  payable  from  income,   611. 

status   of   creditors,   611,   667,   n. 

beneficiaries  not  liable  for  debts  incurred  in,  612,  n. 

continuing  interest  in  co-partnership,  612. 

where  representative  is  surviving  partner,  533,  n.,  612,  n., 
613. 

status   of   surviving   partner,   533,    612. 

forming   a   new   firm,    613. 
for  repairs,  taxes,  and  incumbrances  on  realty,  014,  615,  666. 
1  to  third  persons  for  condition  of  property,  614. 

for  not  insuring  against  fire,  616. 
on  foreclosing  mortgage  and  buying  in  property,  617. 

failure  to  enter  deficiency  judgment,  628,  n. 
for  moneys  not  deposited  in  bank,  618. 
for  failure  of  deposit  bank,  618. 
for  mingling  trust  funds  with  their  own,  618. 
I  for  not  keeping  funds  at  interest,  619. 

for  interest  on  fund,  619,  620,  621. 

paid  on  claim,  payment  of  which  is  deferred,  630,  n. 

compound  interest,   620,  ».,   621. 
for  personal  use  of  fund,  619,  620. 

where  they  deal  with  estate  for  their  own  benefit,  620. 
incurred   in   making   investments,   621. 

character    of   Investment,    622. 

instructions  in  will  as  to,  622. 
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continuing  decedent's  investments,  623. 

speculation  forbidden,   622. 

duty  to  realize  on  assets,  621,  623. 

cannot   loan  on  personal   security,   622. 

nor   upon   leasehold   interests,    622. 

may  purchase  land  to  straighten  boundaries,  622,  n. 

beneficiary  may  ratify  illegal  investment,  622. 

foreign  investments,   624. 
in  purchasing  from  beneficiary,  625. 
See   Sales. 

administrator  may  do  so,  .530. 

land  bought  in  on  foreclosure,  617. 
for  profits  realized  or  losses  incurred  on  securities,   626. 

for  premiums  paid  on  purchase  of  securities,   626. 

profits  on  purchase  of  claims  against  estate,  626,  n. 

decline  in  value  owing  to  panic,  626,  985,  n. 
not  for   unavoidable  losses,   627. 
for  loss  on  sales  of  personalty,  598. 

by  robbery,  627. 

of  debts  due  estate,  628. 
for  their  own  debts  to  estate,  628. 
for  incompetency  of  attorney,  628. 
for  misapplication  of  assets,  630. 
for  erroneous  payment  of  claims,  etc.,  630. 

payment  of  legacies,  630,  774. 
actions,  between  co-execrutors,  525. 

at  law,  cannot  be  maintained,  525. 
otherwise  in  equity,  525. 

by  and  against,  in  what  character  brought,  567,  677. 

cannot  be  brought  before  letters  issued,  563,  567. 

when  brought  in  individual  character,  567,  »i. 

rules  of  survival  and  revivor,  564. 

extension  of  limitation  of,  565. 

of  time  to  appeal,  566. 
joinder  of  parties  and  causes  of  action,  568. 
designation  of  parties,   567. 
pleadings  in;  set-off,  569. 
form  of  judgment  in,  570. 
lien  of  judgments  in,  570. 

real  estate  of  decedent  not  bound  by,  570. 
execution  on  judgments  in,  568,  n. 
costs  in,  571.     See  Costs. 
security  for  costs  in,  572. 
proceedings  by  and  against,  in  Surrogate's  Court,  99. 
all  must  be  joined  as  parties,  99. 
are  "  interested  parties,"  99. 
by  representative  against  co-representative,  99. 
power  of,  over  real  estate,  527,  530,  594. 
^terminates  at  death  of  trustee,  527. 

cannot  be  delegated,  594.  : 

exercise  of  power,  594. 
is  derived  from  the  will,  594. 
where  he  takes  as  donee  of  power,  594. 
when  power  is  without  an  interest,  594. 
not  exercised  by  conveyance  to  legatee,  594. 
administrator  has  no  power,  595. 
to  grant  easement,  594,  n. 

to  perform  decedent's  contract  of  sale,  545a,  630,  n. 
to  mortgage  or  lease,  594,  n. 
power  of  sale,  under  will,  594.     See  Sales. 
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EXECUTORS  AND  ADMINISTEATORS  —  continued. 
when  implied,  594,  n. 

implied  from  power  to  partition,  when,  594, «. 
is  derived   solely  from  will,  594. 
probate  and  letters,  necessary,  594. 
must  be  exercised  in  mode  prescribed,  594. 
whether  public  or  private,  594. 
eflfect  of  naked  power  of  sale,  594. 

of  collusive  sale,  594,  n. 
by  one  where  other  refused  to  act,  valid,  524. 
joint  consent  to  exercise  of  power,  594. 
cannot  be  delegated,  594. 
representive  cannot  be  buyer  and  seller,  625. 
discretion  vested   in  two   cannot  be   exercised  by  one,   524, 
594,  n. 
as  to  time  of  sale,  596. 
what  is  a  reasonB.ble  time,  596. 
formalities  must  be  observed,  594,  n. 
cannot  convey  with  covenants  of  warranty,  594. 
power  to  make  covenant  as  to  building  line,  594. 
nominal  conditions  may  be  disregarded,  594,  m. 
right  to  bid  in  property  for  benefit  of  estate,  617. 
disposition  of  proceeds,  594,  597. 
of  lands  in  another  State,  594,  n. 
by  administrator  on  deficiency  of  assets,  595. 
power  of  sale  of  real  estate  to  pay  debts.     See  Real  Estate,  etc. 
sales  of  personal  property,  598. 
when  must  be  made,  598. 

if  necessary  to  pay  debts  or  legacies,  598. 
power  to  make,  though  not  so  necessary,  598. 
may  be  public  or  private,  598. 
terms  of  credit  on,  598. 
order  of  sale,  598. 
purchaser  protected,  598. 
of  stale  or  doubtful  claims,  599,  629. 
direction  in  will  as  to  disposal  of  personalty,  630. 
commissions  of,  990  et  seq.     See  Commissions. 
Sg6  LgHgt'S 
EXEMPT  ARTICLES.     S«e  Assets. 
EXEMPTIONS.     See  Transfer  Tax. 
EXPENSES  OF  ADMINISTRATION: 
what  are,  552,  555,  556. 

employment  of  counsel,  552,  554,  555,  559,  1115. 
incurred  in  unsuccessful  litigation,  554,  555. 
employment  of  expert  witnesses,  554. 
of  detectives,  555,  n. 
of  clerk  or  accountant,  558,  1115. 
traveling  expenses,  554. 
incurred  but  not  paid,  553. 
representative's  personal  expenses,  555. 

personal  services,  557. 
expense  of  preparing  account  for  settlement,  559. 
not  allowed  unless  connected  with  business  of  the  estate,  556. 
expense  of  protecting  property  before  probate,   562,  n. 
representative's  duty  and  liability  in  respect  to,  552. 
right  to  reimbursement  paramount  to  claims  of  creditors,  661,  n. 
whether  lands  subject  to  sale  for,  845,  n. 
preference  in  payment  of,  663. 
deduction  of,  before  fixing  transfer  tax,  720,  n. 

See  Deits  Incurred   by   Representative;  Executors  and   Admin- 
istrators. 


^lr::zr         genekai,  i^bex.  1249 

EXPERTS. 

opinions  of,  as  evidence  of  testamentary  capacity,  213. 
classes  of,  treated,  213. 
subscribing  witnesses  as,  214. 
fees  of,  allowed  as  administrative  expense,  554. 
See  Opinions. 
EXPOSITION  OP  WILL.     See  Will. 
EXPRESS  TRUSTS.     See  Trusts ;  Will. 
EXTENSION: 

of  time  to  apply  for  sale  of  lands  for  debts,  when  claim  in  litigation, 
•848. 
filing  notice  to  procure,  848. 
EXTRINSIC  EVIDENCE: 

on  probate,  only  competent  as  to  factum  of  will,  184. 
Wigram's  rules  as  to,  270,  n. 

to  correct  clerical  errors  in  will,  221,  259,  260,  274. 
to  correct  date  of  will,  272,  n. 

meaning  of  technical  words  in  will  cannot  be  varied  by,  220,  270,  271. 
to  explain  ambiguity  as  to  beneficiary,  274. 
to  aid  reading  of  will,  271. 

direct  evidence  of  intention,  not  admissible,  220,  260,  270. 
in  testing  of  will,  272. 
applying  will,  273. 
interpretation  of  will,  270. 

rules  of  admissibility,  270,  n. 
to  impeach  validity  of  will,  220,  272. 
on  impeachment  of  decrees,  when  allowed,  1081. 
See  Evidence;  Probate;  Wills. 

FACTS: 

power  of  appellate  court  to  determine,  1145. 

review  of.     See  Appeals. 

recitals  in  pleadings  as  evidence  of,  1079,  1081. 
in  decree,  eflfect  of,  77, «.,  1081. 

jury  trial  as  to.     See  Jury  Trial. 
FALSE  SUGGESTION: 

of  fact,  as  ground  for  revoking  letters,  433. 
FATHER.     See  Guardian;  Intestate  Succession;  Parents. 
FEDERAL  COURTS: 

concurrent  jurisdiction  of,  in  testamentary  cases,  63. 

judgments  of,  as  preferential  debts,  669. 

jurisdiction  of,  in  action  to  establish  lost  will,  63. 


FEES: 


of  appraiser,  494. 

taxing  bill  of,  494. 
of  executor,  etc.,  selling  lands,  etc.,  904. 
of  freeholder,  selling  lands,  etc.,  904. 
of  special  guardian,  112,  1111. 

on  appeal,  112,  1111,  1119,  m. 

on  transfer  tax  proceeding,  1111,  m. 

on  proceeding  to  sell  lands,  etc.,  904,  n, 

on  probate,  1106. 

on  accounting,   112,   1111,  ra. 
of  referee,  120. 

taxation  of,   120. 

motion  to  tax,  where  party  refuses  to  proceed,  120,  n. 

on  reference  of  disputed  claim,  659,  n. 
of  stenographer,  25,  n. 
of  surrogate,  39. 

for  searches,  39. 

79 
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FEES  —  continued. 

for  deposit  of  wills,  64a. 

none  in  certain  cases,  40. 

book  of,  to  be  kept  and  annual  report  made,  41. 

for  traveling  to  take  testimony,  39. 

disposition  of,  in  New  York  county,  41. 
of  witness  in  discovery  proceedings,  578. 
of  expert  witnesses,  as  an  administrative  expense,  554. 
of  clerk  of  court,  39. 

See  Costs'. 
FINAL  ACCOUNTING: 

term  explained,  912. 
FINAL  ORDER: 

of  surrogate,  defined,  1088. 

See  Decrees,  etc. 
FINDINGS: 

surrogate  need  not  make  new,  on  confirming  referee's  report,  119. 

when  to  be  filed,  114. 

failure  to  file,  a  mere  irregularity,  114. 

separate  statement  in  decision  of  surrogate,  114. 

in  referee's  report,  118,  977. 
sending  referee's  report  back  for  further,  118,  119,  965. 
either  party  may  request  on  settlement  of  case,  114,  115,  1143. 
surrogate  must  pass  on  requests,  115. 
necessity  of,  for  purposes  of  review,  114,  1143, «. 
appellate  court  may  return  case  for  further,  114,  n. 
not  reversed  unless  contrary  to  evidence,  119, «. 
FINES: 

disobedience  of  decree  punished  by,  1095,  1098. 

See  Decrees,  etc. 
FIRE: 

insurance  against,  as  an  asset.     See  Assets ;  Insurance. 
duty  of  representative  to  insure  against,  616. 

of  life  tenant,  749,  n. 

FIXTURES: 

defined,  490. 

when  are  assets,  to  be  included  in  inventory,  490. 
question  as  to,  one  of  fact,  490,  n. 
See  Assets. 
FORECLOSURE: 

effect  of,  upon  bequest  of  mortgage,  751. 
right  of  executor  to  buy  in  land  on,  617. 
deficiency  on,  out  of  what  fund  paid,  675,  n. 
surplus  on,  goes  to  heirs,  530. 

estate  of  executor,  etc.,  in  lands  bought  in  on,  523, «..,  530,  617. 
I  expense  of,  apportionment  between  principal  and  income,  617,  n. 

liabiliay  of  executor  failing  to  enter  deficiency  judgment,  628,  n. 
apportionment  of  proceeds  of  land  bought  in  on,  between  principal 
and  income,  749,  n. 
See  Surplus. 

FOREIGN: 

language,  will  in,  application  for  probate  of,  153. 
vessel,  death  on,  administration  in  such  case,  387,  n. 
assets,  to  be  inventoried,  497,  529,  n. 

estate  of  representative  in,  529,  n. 
investments,  liability  of  executor  on,  624. 
judgments  as  preferential  debts,  669. 
probate,  ancillary  letters  on,  312  ct  seq. 

how  far  conclusive  here,  1070,  n. 

letters  c.  t.  a.  upon,  333. 

See  AnoilUry  Letters;  Letters   Testamentary ;  Nonresident. 
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FOREIGN  CONSUL.    See  Consul. 
FOREIGN  CORPORATIONS: 

legacy  to,  validity  of,  267,  268. 

foreign  mining  corporation,  stock  in,  as  assets,  489. 
stock  and  bonds  of,  taxation  of.     See  Transfer  Tax. 
FOREIGN  COURTS: 

power   of,    to   discharge   executors   appointed    in   this    State,    910,  n., 
919,™. 
FOREIGN  GUARDIAN: 

cannot  act  here,  1050. 
of  the  person,  when  recognized,  1056. 
ancillary  letters  to,  1051. 
See  Guardian,  General. 
FOREIGN  PROBATE: 

no  original  letters  on,  293,  n. 

probate  here  of  will  of  citizen,  resident  of  Great  Britain,  293,  n. 
ancillary  letters  on,  312  et  seq.     See  Ancillary  Letters,  etc. 
FOREIGN  REPRESENTATIVE: 

application  of  the  term,  517. 

not  a  party  to  proceeding  in  Surrogate's  Court,  99. 

may  be  sued  in  equity,  under  proper  allegations,  518. 

cannot  sue  in  our  courts,  99,  518,  567. 

of  deceased  resident,  may  intervene  on  probate,  99,  n.,  154a,  n. 

rule  does  not  apply  to  foreign  trustees,  99,  n. 

cannot  be  sued  in  purely  legal  action,  518. 

nor  be  substituted  in  pending  action,  518. 

not  required  to  give  bond  unless  objected  to,  477. 

may  contest  will  here,  which  disposes  of  no  property,  158. 

power  of,  to  take  charge  of  estate  here,  312,  n.,  317,  518,  795,  n. 

to  sell  lands,  250, «.,  318. 
rights  and  liabilities  here,  318,  518,  567. 
responsibility  extends  to  assets  in  their  hands  here,  518. 
assignment  by,  recognized  here,  99, «.,  518. 
liability  on  bringing  assets  into  the  State,  questioned,  518,  ». 
payment  of  moneys  to,  depositary  protected,  518, ». 
FOREIGN  WILL: 

meaning  of  term,  333. 

of  personalty,  establishment  by  action,  61,  135. 

judgment  in  such  action,  136,  137. 
probate  of,  149,  150. 

ancillary  letters  on,  312  et  seq.     See  Ancillary  Letters,  etc. 
how  far  such  probate  conclusive  here,  1070, «. 
in  case  of  will  of  citizen,  resident  of  Great  Britain,  293,  n. 
recording  here,  250. 
record  of,  as  evidence,  250,  n. 
power  of  sale  under,   250,  n. 

certified  copy  of,  to  be  filed  with  secretary  of  state,  251. 
letters,  u.  *.  a.,  on  proof  of,  333. 
appointment  of  guardian  by,  1060,  n. 

See  Ancillary  Letters;  Letters  Testamentary. 
FORFEITURE : 

of   commissions   by   representative,    on   resigning   before    completing 
administration,  995. 
by  refusing  to  join  in  inventory,  995. 
gross  mismanagement  of  estate,  995. 
wrongfully  withholding  assets,  995,  w. 
by  general  guardians,  1038,  w. 
of  dower,  560,  n. 
FORMS.     See  Index  to  Forms. 
FRAUD: 

new  trial  for,  54.    See  Decrees;  New  Trial. 
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fKAXTD  —  continued. 

in  procuring  execution  of  will,  216,  217. 
declarations  of  testator  not  competent  to  prove,  218,  ra. 
presumptions  of,  217.     See  Evidence. 
where  will  drawn  by  devisee,  217. 
family   physician,   217. 
attorney,  217. 
clergyman,  217. 
guardian,  21V. 
where  testator  was  blind,  215,  m.,  217. 
illiterate,  217. 

weak  in  body  and  mind,  217. 
not  presumed  from  old  age  alone,  210,  217. 

from  injustice  of  testamentary  provisions,  218. 
from  opportunity  and  interest,  219. 
■precise  mode  of,  need  not  be  proved,  218. 
illustrations  of  principles  respecting,  210,  n. 
See  Evidence;  Undue  Influence. 
FRUIT: 

ungathered,  as  an  asset,  491. 
FUNERAL  EXPENSES: 

payment  of,  by  temporary  administrator,  414. 

by  public  administrator,  390. 
preference  of  claim  for,  546,  663. 
■whose  duty  to  incur,  546. 

right  of  relatives  to  designate  place  of  burial,  546,  n. 
when  a  charge  against  estate,  546. 

authority  of  executor  to  pay,  before  letters  issued,  546. 
"when  estate  relieved  of  liability  for,  546. 
not  a  debt  of  decedent,  546,  547,  n.,  637,  646,  845. 
I^hird  persons  may  be  liable  for,  546. 

■one  having  claim  for,  may  apply  for  administration,  350. 
■executor  personally  liable  for,  when,  546. 
allowance  for,  on  accounting,  549. 
proceedings  to  compel  payment  of,  547. 
hearing  and  decree  thereon,  548. 
who  primarily  liable  for,  546. 
must  be  reasonable  in  amount,  549. 
what  are  allowable,  as  against  creditors,  550. 
■declarations  of  decedent  as  to  wishes  regarding,  550,  n. 
■cost  of  tombstone  included  in,  549,  845,  n. 
as  well  as  burial  lot,  550. 
and  mourning  for  family,  551. 
•expenses  incident  to  death  and  burial,  551. 
sale,  etc.,  of  lands  to  pay,  845. 
execution  on  judgment  for,  680,  n. 

GIFTS  CAUSA  MORTIS: 
origin  of,  584. 

characteristics  of  such  gifts,  584. 
distinguished  from  other  dispositions,  584. 

from  nuncupative  will,  584. 

from  gift  inter  vivos,  584. 

from  legacy,  584. 
unchecked  by  statute,  584. 
strictly  viewed  by  courts,  584. 

power  of  surrogate  to  determine  validity  of,  50,  584. 
subject  of,  585. 

applies  only  to  personal  property,  585. 
presumption  as  to,  592,  n. 
requisites  of,  enumerated,  586. 

must  be  made  in  view  of  death,  587. 


GIFTS  CAUSA  MORTIS  —  continued. 

time  of  death  immaterial,  587. 

donor's  death,  588. 

gift  must  be  absolute,  590. 

there  must  be  a.  delivery,  589. 

what  constitutes  delivery,  585,  589. 

possession  not  conclusive  of  delivery,  589. 

rules  governing  delivery,  589. 

transfer  of  dominion  necessary,  590. 

must  be  acceptance  by  donee,  589. 

must  accord  with  nature  of  gift,  589. 

constructive  delivery,  589. 
of  shares  of  stock,  585. 
of  promissory  note,  585. 
of  bonds,  585,  590,  n. 
of  mortgage,  585,  590,  n. 
of  deposit  in  bank,  585,  589,  590,  n. 
in  escrow,  589,  592, ». 
void  as  against  creditors,  when,  591. 
revocation  of,  592. 

by  reclaimer,  588,  592. 

by  any  act  which  would  effect  revocation  of  will,  592. 

bequest  of  all  testator's  property,  not  a,  592. 
evidence  of,  585,  589,  593. 
declarations  of  donor,  593,  n. 
burden  of  proof  on  the  donee,  593. 

not  necessary  to  show  testamentary  capacity  of  donor,  593. 
prima  facie  case  made  out  by  proof  of  requisites,  593. 
transfer  tax  upon,  698,  n. 
GIFTS  INTER  VIVOS: 

by  decedent  to  representative,  when  assets,  529,  n. 
in  trust,  not  assets,  537o. 
distinguished   from  gifts   causa  mortis,   584. 
when  not  deemed  advancements,  753. 
when  subject  to  transfer  tax,  698,  n. 
GRASS: 

growing,  as  an  asset,  491,  n. 
GOOD  WILL: 

of  testator's  business,  as  an  asset,  534. 

of  partnership,  interest  of  deceased  partner  in,  as  an  asset,  534. 
transfer  tax  upon,  699,  n. 
valuing,  720, ». 
GUARDIAN  AD  LITEM: 

infant  parties  must  be  represented  by,  108,  726,  n.,  974. 
general  guardian  of  infant  may  act  as,  108. 
committee  of  incompetent  may  act  as,  108. 

committee  as  such,  is  not  a  special  guardian,  112,  m.,  1111, «, 
clerk  of  court  cannot  act  as,  22. 
surrogate's  power  to  appoint,  108,  109. 

for  infant,  108. 

for  incompetent,  108. 
appointment,  not  nullified  by  existence  of  general  guardian,  108. 
effect  of  failure  to  appoint,  108,  951,  n. 
appointment  cannot  be  made  nunc  pro  tunc,  110. 
nor  until  after  service  of  citation,  110. 
on  appeal,  1134. 

appointment  of,  by  appellate  court,  1134. 
evidence  of  appointment  in  proceedings  to  sell,  etc.,  906. 
application  for  appointment,  109. 
notice  of,   109. 
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GUARDIAN  AD  LITEM  —  continued. 

time  of  notice,  109. 

order  to  show  cause  on,  109. 

rule  as  to,  in  New  York  county,  109,  n. 
order  appointing,  appealable,  when,  1134,  n. 
vacating  appointment,  108,  n. 
nomination  of,  109,  n. 
duties  and  responsibilities  of.  111. 
report  of,  974. 
compensation  of,  112,   1111. 

entitled  to  costs,  though  unsuccessful,  112. 

as  counsel,  not  entitled  to  allowance,  112. 

on  appeal,  surrogate  cannot  award,   112,  1111,  1119,  Ji. 

on  accounting,  112,  1111, ». 

on  proceedings  to  sell,  etc.,  lands,  904,  n. 
•    on  transfer  tax  proceeding,  1111,  n. 

on  contested  probate,  1106. 

awa"rd  of,  reviewable,   112, «.,  1111,  rt.,  1130,  m. 
bond  of,  483. 
GUARDIAN,  ANCILLARY.     See  Guardian,  General. 
GUARDI.AN,  BY  WILL  OR  DEED: 

appointment  of,  by  whom,  and  how  made,  1058. 

power  to  appoint  does  not  exist  except  by  statute,  1058. 

statutes  relate  only  to  domiciliary  guardianships,   1058. 

by  foreign  will,  1060,  n. 

foreign   guardian,    1058,  n. 

former  rule  as  to,   1058,  re. 

father  and  mother  joint  guardians  of  their  children,  1058. 
the  survivor  only,  has  right  to  appoint  stranger,  1058. 
but  either  parent  may  appoint  the  other,   1058. 
invalid  appointment  does  not  defeat  probate  of  will,  1058,  w. 
includes  guardianship  of  unborn  child,  1058. 

adopted  child,  1058. 
statute  refers  only  to  children  of  testator,  1058. 
of  joint  guardians,   1059. 
what  language  in  will  amounts  to,  1059,  n. 
not  confined  to  infants  with  property,  1059. 
is  valid  as  against  guardian  in  socage,  1059. 

operates  to   prevent  appointment  by  surrogate  of  infant  over   four- 
teen, 1059,  n. 
defeated  by  subsequent  appointment  by  surrogate,  when,  1060. 
letters  should  not  issue  to  nonresident  alien,  1060,  n. 
Powers  and  duties  of,  defined,  1059. 

may  change  domicile  of  infant,  1059, «. 

of  joint  guardians,  where  one  refuses  to  act,  1059. 

prerequisites  to  authority  to  act,  1060. 

will  must  have  been  proved  and  letters  of  guardianship  issued, 
1060. 

if  appointed  by  deed,  same  must  be  recorded,  1060. 

effect  of  not  recording  deed  within  three  months,  1060. 

presumption  as  to  renunciation,  1060,  1061. 
oath  of,  to  be  taken  within  thirty  days  from  probate,   1061. 

time  may  be  extended,   1061. 
filing  objections  to  issue  of  letters  to,  1061. 
renunciation  of  appointment,  1061. 
requiring  security  from,   482,  483,   1062. 

rights  and  liabilities  of  sureties,  482. 

petition  for  security;  by  whom  presented,  482,   1062. 

contents  of  petition,  1062. 

proceedings  thereon.   1062. 

failure  to  give  security,  as  ground  for  removal,  482. 
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compelling  filing  of  inventory  and  account  by,  1063. 
judicial  settlement  of  account  by,  1064. 

may  be  voluntary  or  compulsory,  1064. 

decree  on,  effect  of.  1065. 
compensation   of,   1066. 

whether,    when    also   executor   entitled   to   double    commissions, 
1040,  n. 

legacy  given  in  lieu  of,  1066,  n. 
Removal  of,  by  Surrogate's  Court,  1067. 

proceedings  for,  same  as  in  case  of  testamentary  trustee,  1067. 
validity  of  will  may  be  attacked  on  proceedings  for,  1067,  n. 
by  Supreme  Court,  1067,  n. 

suspension  of  guardian,  pending  proceedings,  1067. 
order  for.  when  revoked.  1007. 
Resignation  of,  permitted,   1068. 

to  what  surrogate  application  directed,  1042,  «.,  1068. 
proceedings  on,  same  as  in  case  of  general  guardian,  1068. 
where  guardianship  is  sole,  successor  may  be  appointed,  1068. 
GUARDIAN,  GENERAL: 

appointment  of.  1014  et  seq. 

general  jurisdiction  of  surrogate  to  appoint,  44,  1014. 

extent  of  power  to  appoint,  1015. 

to  restrain  from  acting,  1014,  n. 
of  married  female  infant,  1015. 

nonresident  female.  1015,  n. 

effect  of  marriage  upon  such  appointment,  1015,  re. 
jurisdiction  concurrent   with   other    courts,   1014.  I 

what  surrogate  has  jurisdiction,   1016. 

depending  on  residence  of  infant  in  surrogate's  county,  1016. 

on  property  therein,  if  infant  resides  out  of  State,  1016. 

actual,  not  merely  legal,  residence  intended,  1016. 
deemed  an  officer  of  the  court,  1014.  n. 
temporary  guardianship  of  infant  under  fourteen,   1017. 

must  be  nominated  by  surrogate,  1017,  1023. 

no  notice  to  infant  necessary,  1021,  n. 

when  office  of,  expires,   1014. 

such  office  continues,  until  successor   appointed,   1017,  n. 

by  whom  application  made,  1017. 
effect  of  prior  appointment  on  surrogate's  powers,  1018,  1025. 
petition  for  appointment,  by  infant  over  fourteen,  contents  of,  1019. 

of  nonresident  married  woman,   1015,  «. 

discretionary  with  surrogate  to  appoint  person  named,  1019,  n., 
■      1023. 
citation  not  always  essential.  1020. 

time  of  service  of,  on  infant  petitioner's  father,  1020. 

to  relatives,  is  discretionary  with  surrogate,  1021. 

husband  of  female  infant  to  be  cited,  1021,  n. 

mother  to  be  cited  on  father's  application,  1020.  i 

hearing  of  application,   1022. 

inquiry  into  circumstances  where  no  citation,  1022. 
as  to  infant's  property,  1022. 
as  to  infant's  relatives,  1021. 
subpcena  for  that  purpose,  1022. 
nomination  of,  by  whom  made,'  1017,  1019. 

infant  under  fourteen.   1017. 

infant  over  fourteen  must  nominate,  1019. 

right  of  infant  to  nominate  not  absolute,  1017,  n.,  1019,  «..,  1023. 

guardian  of  person  of  married  woman  not  to  be  appointed,  1022. 

surrogate  must  approve  nomination,   1023. 

wishes  of  infant  to  be  consulted,  when,  1023,  n, 

neglect  of  infant  to  nominate,  effect  of,  1023. 
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neglect  of  infant  to  apply  for  guardian,  1023. 
principles   governing   appointment,    1023. 
preference  among  rdatives,  1023,  n. 
nonresident  relatives  not  ineligible,  1023,  n. 
surrogate  not  restricted   to  relatives,   1023. 
effect  of  appointment  of  testamentary  guardian,   1059,  n. 
corporation  may  be  appointed,  1023,  n. 
same  person  may  be  appointed  in  both  capacities,  1023. 
joint  guardians  of  infant's  person  not  to  be  appointed,   1023. 
limited  letters  to,   form  of,  478. 
decree,  valid  until  reversed  by  direct  proceeding,   1025. 
Office  of,  begins  from  delivery  of  letters,  1024. 

for  infant  under  fourteen,  is  temporary,  1017. 
how  affected  by  marriage  of  female  infant,  1015,  n. 
where  two  or  more,  is  joint  and  several,  1026. 
is  deemed  an  authority  coupled  with  an  interest,  1026. 
oath  of,  to  be  filed  before  letters  issue,  1027. 
bond  of,  guardian  of  property  must  give,   478,   1027. 

on  receiving  legacy  or  distributive  share,  478,  n.,  792,  1011. 
guardian  of  person  may  be  required  to  give,  481,  1027. 
where  trust  company  appointed,  1027,  n. 
rules  governing   prosecution  of,   1027,   «. 
sureties  on,  liability  of,  480,  1027,  n. 

remain  liable  until  accounting  by,   480,   1044. 
See  Bonds. 
powers  and  duties  of,  1028. 

may  represent  infant  in  proceedings,  etc.,  108. 
keeping   up    inheritance,    1028. 
penalty  for  waste,  1028. 

application  of  infant's  property,  generally,  1029. 
applying  property  to  support,  on  surrogate's  direction,   1029. 
turning  over  legacies,  etc.,  to  minor  on  reaching  majority,  1011. 
ordering  application  of  property,  on  petition  of  creditor,  1029. 
revoked  by  death,  1049. 
annual  inventory  and  account  to  be  filed,  1030. 

only  applies  to  guardianship  of  property,  1030. 
contents  of  inventory,   1030. 

of  account,    1030. 
must  be  verified,  1030. 
not  to  be  judicially  settled,  1030. 
object  of,  1030. 

scrutiny  of,  by  clerk  or  examiner,  1031. 
remedy  where  account,  etc.,  not  filed  or  defective,  1032. 
neglect  to  file  not  a  ground  for  removal,  1045. 
proceedings  to  supply  deficiency,   1032. 
rule  in  New  York  county  as  to,  1032,  n. 
how  annual  account  made  conclusive,  1033. 
final  account,  judicial  settlement  of,  1033. 
when  compellable,   1033. 

by  ward,  on  attaining  majority,   1033. 
by.  executor,  etc.,  of  ward  who  has  died,  1033. 
by  guardian's   successor,    1033. 
by  surety  on  guardian's  bond,  1033. 
by  legal   representatives   of   such   surety,    1033. 
of  deceased  guardian,  1033. 
of  guardian  of  person  by  guardian  of  property,  1033. 

proceedings  thereon,  1033. 
of  executor,  etc.,  of  deceased  guardian,  1033. 
may  be  compelled  by  successor  or  ward  after  decree  on  resigna- 
tion, 1044. 
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citation  on,  to  whom  directed,  1033. 

limitation  of  proceeding,  1036. 

procedure   on  judicial   settlement,    1035. 

separate  accounts  for  each  ward,  1035. 

vouchers   to  be  filed,   1035. 

examination  of  guardian,   1035. 

subject-matter    of    accounting,    1037. 

accounting  limited  to  proceeuings  under  letters,  1037. 

questions  determinable,   1037. 

voluntary  accounting  and  discharge  of,  1034. 

petition  for,   contents   of,   1034. 

when  may  be  presented,  1034. 

upon  whom  citation  to  be  served,  1034. 

procedure  on,  1035. 

separate  account  for  each  ward,  1035. 

conclusiveness  of  private  settlement,    1035,  n. 
action  in  equity  to  determine  liability  of,  1027,  n. 
compensation  and  expenses  allowed,   1038. 

same  rate  as  that  allowed  executors,   1035,  n.,  1038. 
not  allowed  for  extra  services,  1039. 

commissions  not  to  be  computed,  till  end  of  guardianship,  1040. 
when  denied  compensation,  1038,  n. 
principles   governing  computation,   1040. 
of  temporary  guardian,  1040. 
on   annual  statements,   1041. 
resignation  of,  surrogate  may  permit,  1042. 
petition  for,  guardian  may  present,   1042. 

prayer  of,    1042. 

surrogate  may  decline  to  entertain,  1042. 
notice  to  third  persons,  in  surrogate's  discretion,   1042. 
guardian  ad  litem  must  be  appointed,   1043. 
hearing,   reasons   must  be   shown,   1043. 
order  to  account  as  preliminary  to,  1043. 
decree  permitting,  on  accounting  and  delivery,  1044. 
decree  is  tentative  only,  1044. 

does  not  prevent  proceeding  for  compulsory  accounting,  1044. 
apportionment  of  costs  on,  1044.  n. 
removal  of,  grounds  for,  enumerated,  1045. 

surrogate  will  not  remove,  unless  for  cause  specified,  1045. 

religious  welfare  of  infant  may  justify,  1045,  n. 

neglect  to   file   inventory,   no   ground  for,    1045. 

who  may  apply  for,  1046. 

petition   for,    prayer  of,    1046. 

inquiry  into  facts  before  citation  issued,  1046. 

subpoena  to  attend  for  such  purpose,  1046. 
citation,  when  to  issue,   1046. 

suspending   guardian   on   issue    of,    1047. 

certified  copy,  order  of  suspension  to  accompany,  1047. 

proceedings  on  return  of,  1047. 
when  proceedings  dismissed,  1048. 
decree  of  revocation,   1049. 
appointment  of  successor,   1049. 
appeal,  effect  of,  1049. 
foreign,  appointment  of,  dependent  on  what,  1050. 
of  property  cannot  act  here,   1050. 
of  person  when  recognized  here,   1056. 
ancillary  letters,  when  granted,  1051. 

where  infant  resides   in  the  United  States,  1051. 

petition  for,  contents  of,  1051. 

who  may  apply  for,  1051. 
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proofs  to  accompany  petition,   1051,   1052. 
issue  of  citation  thereon  discretionary,   1053. 
security  by  ancillary  guardians  not  required,  when,  1054. 
payment  of  debts  due  to  residents  before  issue  of,  1053. 
where  infant  resides  in  foreign  country,  1052. 
decree  granting  letters,  1053. 
powers  of  ancillary  guardian,  1055. 
when  authorized  to  receive  property  from  resident  guardian,  etc., 

1055. 
revocation  of  ancillary  letters,   1057. 
GUARDIAN  IN  SOCAGE: 

power  of  surrogate  to  settle  accounts  of,  44. 
has  power,  etc.,  as  general  guardian,  1028,  n. 
testamentary  guardian  has  precedence  of,  1059. 

HABITUAL  DRUNKARD.     See  Drunkenness. 
HALF-BLOOD : 

relatives  of,  entitled  equally  with  whole-blood,  805,  826. 
See  Intestate  Succession. 
HANDWRITING: 

proof  of,  when  allowed,  169. 
in  such  case,  will  must  be  produced,  149,  ».,  169. 
rule  as  to,  applied  to  proof  of  testator's  mark,  202. 
on  probate,   169. 

knowledge  of  contents  of  will  presumed  from  proof  of,  205. 
dispensing  with  proof  of,  when,  169. 
HEALTH  OFFICER: 

to   account   to    public    administrator   for   effects   of   those   dying   at 
quarantine,  388. 
HEARING: 

before  surrogate  or  referee,  113,  118,  964. 
adjournment  of,  power  of  surrogate  to  order,  52. 
on  application  for  letters  of  administration,  358. 
in  proceedings  to  revoke  letters  of  administration,  439. 
on  application  for  ancillary  letters  testamentary,  314. 
power  of  appellate  court  to  grant  new,  1145. 
surrogate  cannot  rehear,  after  affirmance  on  appeal,  1149. 
on  reference  of  disputed  claim,  651. 
on  application  for  warrant  to  commit,  1095. 
for  discovery  of  assets,  579. 
for  appointment  of  general  guardian,  1022. 
of  guardian  for  resignation,  1043. 
for  ancillary  letters  testamentary,  314. 
for  revocation  of  letters,  439. 
for  probate  of  will,  151,  160. 

notice  of,  to  beneficiaries,   162. 

evidence  on,  160.    See  Prolate. 

for  revocation  of  probate,  285,  286. 

for  sale  of  lands  to  pay  debts,  856. 

HEIRS- AT-LAW: 

defined,  92,  269. 

as  parties  in  Surrogate's  Court,  92,  93. 

descent  of  real  property  to,  796  et  seq. 

as  tenants  in  common,  809. 
distribution  of  personal  property  to,  SlOo,  826. 
land  aliened  by,  sale  for  debts,  etc.,  879. 
may  appeal  from  allowance  of  disputed  debt,  in  proceedings  for  sale 

of  lands,  etc.,  872. 
may  sue  for  reimbursement,  after  lands  sold,  etc.,  907. 
exonerated  from  debts  by  payment  of  proceeds  of  sale  into  court,  893. 
must  satisfy  mortgage,  without  resort  to  representative,  595,  675. 
heirship  of,  probate,  1120  et  seq. 


HEIRSHIP,  PROBATE  OF: 

generally  considered,  1120. 

allowed,  of  what  estates,  1121. 

who  may  apply  for,  1122. 

what  court  has  jurisdiction  to  grant,  1122. 

petition  for,  contents  of,  1122. 

citation,  contents  of,  1122. 

to  whom  directed,  1122. 
heir  not  cited  may  appear  and  contest,  1122. 
rights  of  heir  not  a  party,  unaffected,  1122. 
proceedings  must  be  dismissed,  if  contested,  1123. 
what  petitioner  must  establish  before  decree  granted,  1123. 
decree  granting,  must  recite  facts  established,  1123. 

effect  of,  as  presumptive  evidence,  1124. 

may  be  recorded,  1124. 
revoking  or  modifying  decree  of,  1125. 

who  may  apply  for,  1125. 

limitation  of,  1125. 

must  be  made  by  written  petition,  1125. 

requisites  of  petition,  1125. 

to  whom  citation  directed,  1125. 

requisites  of  petition,  where  heir  has  died  or  aliened,  1126. 

decree  of  revocation,  etc.,   1127. 
may  be  recorded,  1127. 
HISTORICAL  SOCIETIES: 

bequest  to,  exempt  from  transfer  tax,  708. 
HOLOGRAPHIC  WILL: 

publication  of,  196. 

no  exception  in  favor  of,  192,  n.,  196. 

See  ^Vill. 
HOTEL-KEEPER: 

to  report  deaths  to  public  administrator,  388. 
copy  of  statute  to  be  served  on,  388. 
HUSBAND: 

of  decedent,  not  her  next  of  kin,  94,  269, «.,  821. 

to  be  cited  on  accounting  of  wife's  representative,  940. 

liable  for  wife's  debts,  when,  346. 

right  to  share  in  assets  of,  346,  824. 

where  wife  left  no  descendants,  824. 

prior  right  of,  to  administer  wife's  estate,  346,  824. 

relatives  of,  descent  of  wife's  property  to,  806. 
as  surety  on  wife's  official  bond,  457,  n. 

See  Curtesy. 

IDENTITY: 

of  decedent,  evidence  of,  186,  351. 

of  legatee,  how  proved,  274. 
IDIOTS,  LUNATICS,  ETC.: 

incapable  to  act  as  representatives,  303. 

service  of  citation  on,  77. 

appearance  by  committee  in  Surrogate's  Court,  108. 

appointment  of  special  guardian  for,  108. 

committee  of,  not  a  special  guardian  entitled  to  costs,  112,  ■«.,  1111, «. 

wills  of,  invalid,  210. 

mere  imbecility  does  not  incapacitate,  210. 

insane  delusions,  211. 

monomaniac  competent,  when,  211. 

habitual  drunkards,  211,  «.,  215,  m. 

descent  of  property  of,  796,  n. 
ILLEGITIMATE : 

meaning  of  term,  92. 

not  included  in  term  "  children  "  in  will,  269,  n. 

status  of,  as  a  party  to  proceedings,  92. 
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administration  on  estate  of,  343,  n. 
illegitimacy  not  presumed,  358,  «.,  827,  n. 
what  law  governs  succession  to  property  of,  795. 
descent  of  real  estate  of,  804. 
cannot  inherit  real  estate,  804. 
when  may  inherit  personalty  from  mother,  827. 
mother  of,  may  inherit  from,  when,  804,  829. 
ILLITERATE  PERSON: 

competency  of,  to  act  as  executor,  303. 

wills  of,  presumption  of  fraud  in  execution  of,  217. 

must  be  signed  by  mark  or  otherwise,  190,  n.,   192,  n. 
knowledge  of  contents  must  be  shown,  207. 
publication  of  will  by,  considered,  201,  n. 
IMBECILITY.     See  Idiots,  elc. 
IMPRISONMENT: 

of  representative,  no  bar  to  remedy  on  his  bond,  469. 
as  punishment  for  not  obeying  decree,  1095,  1098. 
undertaking  for  release  from,  1098. 

See  Attachment ;  Commitment ;  Contempt ;  Decrees,  etc. 
IMPROVEMENTS: 

cost  of,  whether  chargeable  to  principal  or  income,  615,  n. 
IMPROVIDENCE : 

as  affecting  competency  of  executor,  307. 
See  Executor;  Letters,  etc. 
INCOME: 

commissions  on,  999,   1001. 

out  of  what  fund  paid,  1001. 
legacy  of,  distinguished  from  annuities,  261, «. 
from  real  estate,  when  debts  paid  from,  674. 

apportionment  of  rents  between  representative  and  heirs,  492,  532,  n. 
dividends  distributable  as,  626,  749. 
See  Principal  and  Income. 
INCOMPETENCY: 

as  ground  for  revoking  letters,  430. 

for  refusing  letters  of  administration,  343,  361. 
for  refusing  letters  testamentary,  303,  305,  307. 
of  testator.     See  Testamentary  Capacity ;  Wills. 
of  evidence.     See  Evidence;  Extrinsic  Evidence. 
of  witness.     See  Probate;  Witness. 
See  Idiots,  etc. 
INCONSISTENT  CLAUSES: 

in  will  how  construed,  269. 
INCUMBRANCES: 

on  land,  right  and  duty  of  executor  to  pay,  614,  615,  666. 
INDEFINITENESS: 

of  beneficiary  in  will,  effect  of,  266a.,  274. 

in  case  of  charitable  bequests,  266o. 
parol  evidence  to  remedy,  274. 
to  explain  ambiguities,  270. 
See  Legacy;  Will. 
INDIANS : 

not  subject  to  surrogate's  jurisdiction,  341. 
will  of,  surrogate  cannot  admit  to  probate,  139,  n. 
disposition  of  property  of,  341. 
rents  under  leases  from,  as  assets,  492.  n. 
INFANT: 

age  of,  how  ascertained,  77,  «.,  208,  n. 

service  of  citation  on,  77. 

appearance  by  general  guardian  in  Surrogate's  Court,  108. 

alien,  appearance  of  foreign  consul  for,  108. 
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party,  appointment  of  special  guardian  for,  108  et  seq.,  974. 

where  infant  ordered  brouglit  in  aa  a  party,  107. 
incompetent  to  make  will  of  realty,  208. 
at  what  age,  competent  to  bequeath  personalty,  208. 
may  be  administrator  through  general  guardian,  361. 
incompetent  to  act  as  executor,  303. 

residence  of,  that  of  parent,  for  purposes  of  jurisdiction,  341. 
direction  as  to  payment  of  share  of,  on  accounting,  1011. 
legacies  and  distributive  shares  of,  to  whom  paid,  792. 

bond  in  such  case,  478,  n.,  792,  1011. 
children  of  decedent,  exempt  articles  for,  508. 
guardians  of  person  and  property  of,  1014  et  seq. 
adopted,  right  of,  to  inherit,  when,  815,  819. 

legacies,  etc.,  not  subject  to  transfer  tax,  706. 
cancellation  of  adoption,  when,  46. 
female,  though  married,  cannot  devise  realty,  208,  n. 

guardianship  of,  how  affected  by  marriage,  1015, ». 
domicile  of,  guardian  may  change,   1059,  n. 

See  Adoption;  Bond  ■  Children;   Guardian,  etc.;  Legacies. 
INFIRMITY: 

of  witness,  examination  in  such  case,  125,  166  et  seq. 
of  testator,  as  affecting  validity  of  will,  215,  n.,  217. 

as  affecting  presumption  of  his  knowledge  of  its  contents,  206, 
217. 
See  Testamentary  Capacity;  Undue  Influence;  Witness. 
INHERITANCE : 

defined,  under  statute  of  descent,  796,  n. 
of  real  estate,  796  et  seq. 
of  personal  property,  816  et  seq. 
See  Intestate  Succession. 
INJUNCTION: 

power  of  surrogate  to  issue,  52,  53. 

of  Supreme   Court  to  enjoin  distribution  in  Surrogate's  Court, 
138,  n. 
against  sale,  etc.,  to  pay  debts,  866. 
INJUSTICE: 

of  testamentary  provisions,  no  fraud  presumed  from,  218. 
IN  LOCO  PARENTIS: 

relation  as  affecting  questions  of  advancement,  753. 
as  affecting  exemption  from  transfer  tax,  706. 
defined,    706. 
INNKEEPER.     See  Botel-Keeper. 
INQUEST: 

coroner  to  report,  to  public  administrator,  388. 

judgment  entered  on,  effect  of,  in  proceeding  to  sell  lands,  etc.,  861. 
INQUISITION: 

as  affecting  question  of  mental  capacity,  210, ». 
INSANE  DELUSIONS.     See  Testamentary  Capacity;  Will. 
INSANE  PERSONS.     See  Idiots,  etc. 
INSOLVENT  REPRESENTATIVE: 

commissions  of,  to  be  applied  on  his  debt  to  estate,  972,  991, «. 
insolvency  as  ground  for  revoking  letters,  434. 
charged  with  his  judgment  in  favor  of  estate,  972,  tc. 
INSTRUMENTS: 

referred  to  in  will,  233. 
See  Codicil;  Will. 
INSURANCE  POLICY: 

duty  of  executor  to  insure  against  fire,  616. 

of  life  tenant  to  insure,  749,  n. 
on  life,  payable  to  executors,  as  an  asset,  536. 
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INSURANCE  POLICY  — contiwMed. 
of  another,  536. 
of  nonresident,  529,  n. 
payable  to  widow  when,  536. 
special  statutes  as  to  such,  536. 

when  proceeds  to  be  held  in  trust  for  children,  536,  n. 
when  specifically  bequeathed,  536. 
transfer  tax  upon,  703,  n. 
against  fire,  distinction  as  to  time  of  loss,  537. 

taken  out  by  executor,  537. 
benefit  association  fund,  when  not  an  asset,  537a. 
against  accidents  as  an  asset,  536,  n. 
INTENTION.     See  Prolate:  Testamentary  Intention:  Will. 
INTEREST: 

rule  for  casting,  on  partial  payments,  776,  n. 
on  mortgage,  etc.,  when  to  be  paid  by  representative,  614. 
on  funds,  liability  of  executor,  etc.,  for,  619  et  seq. 
for  compound  interest,  620,  n.,  621. 
of  temporary  administrator,  419,  420,     610,  619,  n. 
of  general  guardian,  1037. 
when  payable  on  legacies,  736,  776,  777.     See  Legacies. 

on  claims  of  representative,  642,  n. 
on  deposits  by  public  administrator,  belong  to  next  of  kin,  396. 
on  claims  paid,  representative  not  entitled  to  credit  for,  546,  n. 
paid  on  deferred  claims,  no  credit  for,  630,  n. 
on  rejected  claim  only  from  date  of  presentation,  653. 
INTEREST  IN  ESTATE : 

of  a  party,  what  is,  98,  143,  437,  934,  936. 
executor  is  one  possessing,  99,  104. 
effect  of,  on  competency  of  witness,  170,  172. 
what  interest  entitles  one  to  intervene,  104. 
apparent  interest  sufficient,  98,  949. 
allegation  of,  when  sufficient,  98,  949. 
in  petition  for  accounting,  949. 

may  be  litigated  as  a  preliminary  issue,  when,  98,  104,  133,  163. 
See  Parties. 
INTERFERENCE: 

of  assets  before  probate,  130,  131,  540,  n.,  562. 
proceedings  before  letters,  128  et  seq.,  563. 
INTERLINEATIONS: 

in  will,  effect  of,  224. 
See  Will 
INTERMEDIATE   ACCOUNT.     See   Accounting. 
INTERMEDIATE  ORDERS: 

enforcement  of,  1089.     See  Decrees  and  Orders. 
costs  in,  1104.     See  Costs,  etc. 
INTERPRETATION  OF  WILL.     See  Will. 

INTERVENTION  OF  PARTIES.     See  Accounting:  Appeal;  Parties;  Prolate 
INTESTACY:  ' 

defined,  338,  343,  re. 

will  to  be  construed  so  as  to  avoid,  258,  269. 
descent  of  property  in  case  of.     See  Intestate  Succession. 
partial,  does  not  authorize  letters  of  administration,  342,  re. 
application  of  succession  laws  in  case  of,  817 
INTESTATE  SUCCESSION: 
intestate,  defined,  338. 
partial  intestacy,  817. 
object  of  statute  regulating,  794. 
what  law  governs,  795. 

law  in  force  at  time  of  decedent's  death,  796,  re.,  Sl6a,  re. 

exception  to  the  rule,  796,  n. 

when  intestate  was  illegitimate,  795. 
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descent  of  real  property;  order  of  descent,  796. 
lineal  descendants  in  equal  degrees,  797. 
children  living,  and  descendants  of  dead  children,  798. 
descendants  of  unequal  degree,  798. 
when  father  to  inherit,  799. 

when  mother  to  inherit  for  life,   and  when  in  fee,  800. 
when  collateral  relatives  inherit,  801. 
brothers  and  sisters,  and  their  descendants,  802. 
when  such  descendants  are  of  unequal  degree,  802. 
doctrine  of  representation,  802,  ■«. 

brothers  and  sisters  of  parents,  and  their  descendants,  803. 
when  uncles   and  aunts  inherit,   803. 
when  maternal  uncles  and  aunts  preferred,  803. 
when  maternal  and  paternal  uncles  and  aunts  inherit  equally,  803. 
of  property  of  illegitimate,  804. 
of  property  of  insane  person,  796,  n. 

relatives  of  half-blood  inherit  equally  with  whole-blood,  805. 
relatives  of  husband  or  wife.  806. 

in  cases  unprovided  for,  common-law  rule  prevails,  807. 
heirs  to  take  as  tenants  in  common,  809. 
to  posthumous  descendants  and  relatives,  808. 
illegitimate  children  not  entitled  to  inherit,  804. 
estates  by  curtesy  and  dower  not  affected  by  statute,  813. 
of  estate  in  trust,  813. 
of  property  of  alien  ancestor,  810. 

State  alone  can  question  right  of  alien  to  inherit,  810,  n. 
when  adopted  children  may  inherit,  815,  819. 

adoption  not  recognized  by  common  law,  815, «. 

no  presumption  of  adoption,  815,  n. 

relation  personal  to  foster  parent  and  child,  815. 

child  cannot  inherit  through  collaterals  from  foster  parent, 
815.  « 

advancements  to  be  set  off,  811. 

when  to  be  deducted,  811. 

no  presumption  that  gift  was  intended  by,  811, «. 

ihow  adjusted,  812. 
additional  portion  to  widow,  814. 
of  personal  property,  816. 

such  property  has  no  locality,  795,  n. 
source  of,  immaterial,  816a. 
origin  and  policy  of  the  statute,  816. 
order  of  distribution,  816a. 
doctrine  of  representation,  818. 
adopted  children,  815,  819.     See  supra. 
computing  degrees  of  kindred,  820. 
mode  of  distribution,  table  showing,  820. 
rights  of  widow,  816a,  821. 

when  dower  a  bar,  822. 

gift  in  lieu  of  dower  no  bar,  when,  822. 

effect  of  divorce,  347,  823. 
rights  of  widower,  346,  816a,  824. 

of  next  of  kin  of  husband  or  wife,  816a,  825. 

of  lineal  kindred,  816a,  826. 

of  children,  816a,  826. 

of  child  disinherited,  816a,  826. 

of  posthumous  children,  816o,  826. 

of  illegitimate  children,  816a,  827. 

of  mother  of  illegitimate,  816a,  829. 

of  parents  of  intestate,  816a,  828. 

of  relatives  of  half-blood,  816a,  826. 
advancements  to  children,  830. 
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distinction  between  advances  and  advancements,  753,  n.,  830. 

rights  of  collateral  kindred,  831. 

proceedings  to  compel  payment  of  distributive  share,  832  et  seq. 

See  Collateral  Relatives;  Distribution  of  Personal  Property. 
INVENTORY: 

of  decedent's  assets,  486  et  seq. 

relation  of,  to  account,  985. 

as  evidence,  511,  512,  694, «..,  985. 

impeaching,  on  accounting,  512,  985,  986. 

amendment  of,  498,  503. 
to  be  filed  by  general  guardian,  1030.     See  Guardian,  General. 

by  testamentary  guardian,  1063. 

by  temporary  administrator,  500. 

by  public  administrator,  380,  395. 

by  county  treasurer,  381. 
See  Assets. 
INVESTMENTS : 

continuing  tjiose  of  decedent,  623. 
temporary  administrator  cannot  make,  412. 
liability  of  representative  in  making,  621. 
speculation  forbidden,  622. 
distinction  between  speculation  and,  622. 
character  of,  by  representative,  622. 
instructions  in  will  as  to,  622. 
foreign,  624. 

loan  on  personal  security  forbidden,  622. 
of  legacies  to  minors,  792,  1011. 
of  infant's  share  of  lands  sold,  etc.,  900. 
of  dower  fund,  on  proceedings  to  sell,  etc.,  lands,  899. 
ratification  of  illegal,  by  beneficiary,  622. 
IREEGULARITY: 

surrogate's  power  to  corract,  44,  52,  54,  57,  425,  1077,  1081. 
effect  of,  on  surrogate's  decrees,  1078,  1083. 
when  cannot  be  corrected  on  motion,  1082. 
when  not  jurisdictional,  1083. 
when  may  be  corrected  by  amendment,  1083. 
cannot  be  urged  in  collateral  proceeding,  1083. 
when  available  only  on  appeal,  872,  1083. 
in  appeal  proceeding,  corrected,  how,  1138. 
in  proceedings  to  sell,  etc.,  lands,  cure  of,  872,  873. 
in  form  of  verification  of  claim,  may  be  waived,  640. 
lEEEVOCABLE  WILL.     See  Will. 

JAIL  LIBERTIES: 

commitment  with  benefit  of,  1098. 
JOINDER: 

of  person  not  entitled,  in  administration,  348. 

of  parties  and  causes  in  action  by  or  against  executor,  568. 

improper,  of  grounds  for  relief  in  petition,  88 
JOINT  CUSTODY: 

of  assets  by  representatives,  520. 
JOINT  GUARDIANS: 

by  will,  appointment  of,  1059. 

powers  of,  where   one  refuses  to  act,  1059. 

of  infant's  person,  not  appointed,  1023. 

title  of,  is  joint  and  several,  1026. 
JOINT  OBLIGATIONS: 

of  decedent,   presentation  of,  to  representative,  638. 
but  only  enforced  on  insolvency  of  survivor,  638. 

partnership  debts,  marshalling  assets  to  pay,  676. 
See  Partnership. 
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JOINT  REPRESENTATIVES: 

those  receiving  letters  deemed  one  person,  292. 
joint  tenancy  of  assets,  524,  600. 
joint  liability  for  joint  acts,  508,  n. 
act  of  one,  is  act  of  all,  524,  000. 

neither  as   against   the  other  has  exclusive  right  to  possession 
of  assets,  600. 
death  of  one  does  not  change  quality  of  title,  524. 

assets  vest  in  survivor,  524. 

except  where  an  act  is  to  be  done  jointly,  524. 
effect  of,  on  powers  of  survivoi",  524. 
if  trustees,  must  act  jointly,  524. 
sale  by  one  where  other  refused  to  act,  524. 
estate  of  survivor.  526. 

one  cannot  maintain  discovery  proceedings  against  the  other,  575. 
actions  between,  not  maintainable  at  law,  525. 

otherwise  in  equity,  525. 
accounting,  one  of  two  cannot  petition  for,  920. 

nor  be  required  to  account  alone,  920. 

but  he  may  account  for  his  separate  acts,  920,  940. 
his  co-executor  to  be  cited,  99,  920,  940. 

one  may  compe.l  other  to  account,  935. 

survivor   may   compel   accounting   by   representative   of   his   as- 
sociate, 935,  n. 

effect  of  decree  on  accounting  of  one,  1074,  n. 
apportionment  of  commissions  among,  999,  1003. 
all  must  unite  in  discretionary  power  of  sale,  594,  594,  n. 
all  must  join  in  petition  for  discovery  of  assets,  575. 
all  must  be  joined  in  Surrogate's  Court  proceedings,  99. 
appearance  of  one  binds  both,  568,  n. 
proceedings  in  case  of  disagreement  of,  520. 

may  be  ground  for  revocation  of  letters,  431. 
liability  of  executor,  etc.,  for  misconduct  of  co-representative,  602. 
intrusting  property  to  co-representative,  603. 
JOINT  STOCK  COMPANY: 

transfer  tax  upon  stock  of,  699,  ■«. 
valuing  stock  in,  720,  n. 
JOINT  TENANCY: 

estate  of  executors,  etc.,  in  property  held  in,  533. 
of  two  or  more  executors.  524,  600. 

See  Joint  Representatives. 
legacy  to  two,  lapse  of,  on  death  of  one,  766. 
JUIX5MENT: 

in  action  to  determine  validity  of  devise,  137. 

to  establish  foreign  will,  136,  137. 
lost,  etc.,  will,  239. 

by  or  against  executor,  etc.,  570,  677. 
against  decedent,  a  preferred  debt,  664,  667. 

representative,  status  of,  667,  677,  678. 
for  costs,  status  of,   667. 
entered  after  party's  death,  status  of,  668. 
foreign,  6G9. 
of  Federal  courts,  669. 
execution  on,  B79,  682. 
against  representative  not  a  lien  on  decedent's  real  property,  521,  n, 

no   supplementary  proceedings   on,   678,   n.,   696. 

enforceable  only  in  Surrogate's  Court,  678,  «. 

no  preference  in  payment  of,  681. 
effect  of,  as  evidence  of  debt,  637,  861. 
confession  of,  by  representatives,  606,  861. 

See  Actions;  Debts,  etc.;  Decrees,  etc. 
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JUDICIAL  SETTLE]VIENT.     See  Accountings. 
JUIUSDICTION: 

of  Federal  courts  in  testamentary  cases,  63. 
of  Supreme  Court  in  probate,  etc.,  cases,  59-61. 

in  accountings,,  908. 
of  Surrogate's  Court,  generally,  42. 

See  Decrees,  etc.j  Surrogates'  Courts. 
JURY  TRIAL: 

surrogate  may  order,  when,   121,   164,  863. 
in  probate,  121,  164. 

contents  of  order  for,  121,  164. 

review  of  verdict,  164,  1146. 

new  trial,  when  granted,   164. 

appeal  from  order  granting,   1146. 

in  setting  aside  verdict,  issues  triable  before  another  jury,  121,  n. 

surrogate  has  no  power  to  direct  new  trial  after,  121. 
in  action  to  determine  validity  of  probate,  60,   138. 

verdict  in   siich  action,  conclusive,   138. 
in  proceedings  to  sell,  etc.,  lands,  121,  863. 

review  of,  864. 

verdict  to  be  certified  to  surrogate,  864. 
on  reversal  of  surrogate's  decree  of  probate,   1146. 
JUSTIFICATION: 

of  sureties  on  surrogate's  offlcial  bond,  28. 

on  bond  of  representatives,  457. 

on  undertaking  on  appeal,  1140o. 
See  Bond. 

KINGS  COUNTY: 

public  administrator  in.     See  Puhlic  Administrator. 
substitute  for  surrogate  in,  on  disability  Of  latter,  13. 

LACHES : 

as  ground  for  refusal  to  vacate  decree,  55,  1077. 
as  a  defense  to  discovery  proceedings,  577. 
as  defense  to  petition  for  compulsory  accounting,   932. 
LAPSE : 

of  legacy,  763. 
cf  devise,  769. 
See  Legacy. 
LATENT  AMBIGUITY: 

in  will  discussed,  270. 
extrinsic  evidence  to  explain,  270. 
LAW: 

violation  of,  as  ground  for  revoking  letters,  432. 
LAW  OF  PLACE: 

what  law  governs  probate,  177  et  seq. 
testamentary  capacity,  175,  179. 
intestate  succession,  795. 
execution  of  will,  177,  178.   179. 
construction  of  will,  179. 
validity  of  devises  and  legacies,   179. 
questions  of  evidence,   179. 

interest  on  legacies,   on   accounting  of   aticillary   administrator, 
776,  n. 
LEASE : 

of  lands,  by  temporary  administrator,  412. 
of  lands  by  foreign  government,  not  assets,  489. 
considered  persona.1  property,  489.     See  Assets. 
rents  under,  as  preferential  debts,  664,  670. 
of  lands  to  pay  debts,  etc.     See  Real  Estate,  etc. 
covenants  in,  liability  of  executors  on,  609. 
See  Executors,  etc.;  Rents. 
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LEGACY: 

general  description,   735. 

distinguished  from  gift  causa  mortis,  584. 

when  vests,  765. 

different  kinds  and  characteristics  enumerated,  735. 

specific;  defined,  736. 

will  speaks  as  of  date  of  execution,  as  to,  736. 

illustrations  of,  736,  n. 

not  subject  to  abatement,  736,  754. 

when  payable,  736,  754. 

ademption  and  satisfaction  of,  751. 

necessary  description,  736. 

when  applicable  to  payment  of  debts,  673. 

interest  on,  736. 

commissions  on,  423,  n.,  1002. 
demonstrative;  defined,  736. 

qualities  of,  736. 

does  not  abate,  736. 
general ;  defined,  737. 

presumption  of  generality,  737. 

include  residuary  legacies,  737. 

legacy  of  specific  amount  in  bonds  is,  754,  n. 
annuities;  defined,  73 7o. 

have  none  of  the  elements  of  a  trust,  261,  ».,  737a. 

annuitant  may  elect  to  take  principal,  737a. 

are  general  legacies,  737a. 

gifts  of  interest  on  specific  sum  not,  737a. 

on  failure  of  fund,  how  payable,  737a. 

commissions  on  income  arising  from,  1001. 

payment  of  transfer  tax  on,  715,  n. 

valuing,  721,  n.,  722,  n. 
residuary;  defined,  737. 

what  carried  by,  737. 

applicable  to  debts,  before  general  legacies,  680,  n. 
legacy  charged  on  land,  738. 

lands  not  charged  liable  for^debts  before  lands  so  charged,  673,  n. 

intention  to  charge  land,  necessary,  738. 

what  will  indicate  such  intention,  738. 

lapse  of,  770. 

personal  liability  of  devisee  for,  739. 

action  to  recover,  739. 

a  lieu  on  after-acquired  property,  738. 
vested  and  contingent;  defined,  740. 

principles  for  distinguishing  between,  740. 

distinction  relates  mainly  to  lapse,  740. 

test  of  contingency,  740. 

effect  of  futurity  on  vesting,  740. 

law  favors  vesting,  740. 

vested  right  to  a  contingent  estate,  741. 

in  case  of  gift  by  direction  to  pay,  740,  n. 
legacy  pur  autre  vie,  how  vests,  740. 
absolute  and  conditional ;  defined,  742. 

conditions  precedent  and  subsequent,  742. 

failure  of  condition,  742. 

accepting  condition  of,  742. 

disposition  of  rejected,  conditional,  742. 

legacy  to  executor,  when  conditional,  743. 
presumption  as  to,  743. 
cumulative;  defined,  744. 

presumption  is  against,  744. 

intent  of  will  governs  as  to,  744. 
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legacy  of  rents,  restrictions  on,  260  et  seq. 
legacy  to  a  class, -269. 
legacy  in  lieu  of  dower,  745. 

not  a  bar  to  distributive  share,  when,  822. 

legatee  must  elect,  745. 

election  personal  to  widow,  745. 

if  accepted  becomes  debt  of  estate,  745. 

principles  governing,  745. 

interest  on,  777. 

transfer  tax  on,  701,  n. 
legacy  to  executor,  743,  746. 

when  deemed  conditional  on  acting,  743. 

presumption  as  to,  743. 

in  lieu  of  commissions,  746. 

when  exempt  from  transfer  tax,  713. 

election  in  such  case,  746. 

abatement  of,  757. 

interest  on,  777. 
legacy  to  guardian  in  lieu  of  commissions,  1066,  n. 
legacy  to  creditor,  747. 

in  general  implies  bounty,  not  payment,  747. 

when  deemed  satisfaction  of  debt,  747. 

when  exempt  from  transfer  tax,  712. 
legacy  to  debtor,  748. 

presumption  as  to,  748. 

right  of  executor  to  set  off  debt  against,  748,  n.,  785,  n.,  966. 
not  barred  by  statute  of  limitation,  748,  ».,  066,  n. 

of  amount  of  debt  m  terms,  748. 

efTcct  of  debtor's  nomination  as  executor,  748. 

transfer  tax  upon,  712. 

validity  of,  as  against  creditors,  748. 

lapse  of,  after  acceptance,  70S. 

Interest  on,  777. 
legacy  to  witness  of  will,  when  not  avoided,  171. 

to  witness,  effect  of,  171. 
legacy  to  corporation,  268. 

foreign  corporation,  268. 

designation  of  corporation,  274. 

to  the  United  States,  268. 

to  the  city  of  New  Yorli,  268,  n. 
legacy  to  unincorporated  society,  validity  of,  268. 

executory  bequest  to,  268. 

to  literary  and  edvicational   institutions,  264. 
legacy  for  charitable  uses,  266  et  seq. 

restrictions  on,  260  et  seq. 

limitation  on,  267. 

for  cemetery  purposes,  265a. 

foreign  charities,  267. 

exempt  from  transfer  tax,  707,  708. 
legacy  for  life,  749. 

when  a  life  estate  and  when  a  fee,  749,  n. 

if  specific  and  perishable,  is  absolute,  749. 

right  of  life  tenant  to  possession  of,  749. 

duty  of  life  tenant  to  insure,  749,  n. 

security  by  life  tenant,  749. 

dividends  on  securities,  626,  749.     See  Principal  and  Income. 

if  general,  legatee  has  only  income,  749. 

not  charged  with  premiums  paid  on  securities,  749,  n. 

on  what  remainder  may  be  limited,  7^9. 

limitation  of  action  by  remainderman  to  recover  legacy,  749,  n. 
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ademption  and  satisfaction,  defined,  750. 
distinction  between,  750. 
of  specific  legacies,  751. 
what  efl'ects,  751. 
by  alteration  of  fund,  751,  n. 
intent  of  testator  immaterial,  751. 
advancements  as  ademption  of  legacy,  751. 
by  extinction  of  fund,  etc.,  751. 
case  of  bond  and  mortgage  foreclosed,  751. 
sale  of  lands  devised,  751. 
of  demonstrative  legacies,  752. 

satisfaction  of  general  legacies  by  advancement,  753. 
ademption  by  subsequent  portion  not  applied  to  devises,  753. 
advancement,  when  presumed  a  satisfaction,  753. 
parol  evidence  of  testator's  intention,  753. 
testator  must  stand  in  loco  parentis,  753. 
as  to  advancements,  etc.,  after  execution  of  will,  753. 
distinction  between  advances  and  advancements,  753,  n. 
evidence  of  advancement,  753. 
testator's  books  as  evidence,  753. 
declarations  of  testator  as  to,  753. 
burden  on  executor  to  establish  satisfaction,  753,  n. 
abatement,  rule  as  to  specific  legacies,  736,  754. 
of  general  legacies,  755. 
of  demonstrative  legacies,  736. 
distinction    between   mere   bounties    and   those   given   for    prior 

indebtedness,  755. 
of  annuities,   737. 

of  legacies  for  maintenance,  etc.,  755. 
of  legacies  for  piety,  755. 
of  legacies  to  widow,  756. 
of  legacies  to  executors,  757. 
of  residuary  bequests,  758. 
of  legacy  given  by  codicil,  759. 
testator's  intention  governs,  759. 
order  of,   760. 

occurring  after  payment,  refunding,  761. 
where  deficit  caused  by  waste  of  executor,  761. 
surrogate  cannot  require  legatee  to  refund,  47,  761,  ».,  774. 
by  birth  of  child  after  will,  762. 

action  by,  for  contributive  share,  92,  229,  762. 

design  of  the  statute,  762. 
lapse  of  legacies,  763. 

of  sole  legacy,  no  reason  for  refusing  probate,  763,  n. 

effected  by  legatee's  death,  before  testator's,  763. 

statutory  exception  in  favor  of  descendants,  763. 

of  legacy  to  one  "  and  his  heirs,"  763. 

of  legacy  "'  pur  autre  vie"  740. 

death  of  legatee  prior  to  execution  of  will,  764. 

death  of  legatee  after  that  of  testator.  765. 

death  of  legatee  and  testator  by  same  accident,  267,  ».,  269,  re., 

763,  n. 
in  such  case  confined  to  contingent  legacies,  765. 
of  bequest  to  joint  legatees,  on  death  of  one,  766. 
of  bequest  to  legatees  in  common,  766. 
when  bequest  depends  on  prior  estate,  767. 
where  legacy  to  debtor  is  accepted,  768. 
where  legacy  to  creditor,  whose  representative  accepts,  768. 
legacy  subject  to,  falls  into  residue,  769. 
if  no  residuary  bequest,  falls  to  next  of  kin,  769. 
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in  case  of  lapsed  devise,  769. 
where  legacy  charged  on  land,  770. 
interest  on,  begins  to  run  on  general  legacies,  when^  776. 
where  will  revoked  and  a  later  one  proved,  777,  n. 
not  allowed  on  arrears  of  annuity,  777,  n. 
on  specific  legacy,  736. 
on  legacy  of  income  for  life,  776. 
on  legacy  advanced,  773. 
on  legacy  from  parent  to  child,  777. 
on  legacy  for  maintenance,  777. 
on  legacy  to  posthumous  child,  777,  n. 
on  legacy  of  such  securities  as  may  be  selected,  776,  ». 
on  legacy  to  widow  in  lieu  of  dower,  777. 
on  legacy  payable  at  a  certain  date,  777. 
on  trust  income,  776. 

on  legacy  payable  out  of  lands  to  be  sold,  776,  777. 
on  legacy  subject  to  abatement,  776. 
when  directed  to  be  paid  by  will,  777. 
on  legacy  of  a  debt,  777. 
on  legacy  to  executor,  777. 

rule  for  casting  interest  on  partial  payments,  776,  n. 
question  of,  on  ancillary  accounting,   governed  by   foreign  law, 
776,  n. 
-validity  of,  to  colleges  and  literary  institutions,  264. 
depends  on  law  of  legatee's  domicile,  179. 
limitation  on  amount  of  charitable  bequests,  267. 
not  to  be  determined  on  probate,  255. 
effect  on,  of  direction  for  accumulation,  262. 
legacy  of  rents,  260  et  seg. 

suspending  absolute  ownership,  how  far  illegal,  261. 
effect  of  mistake  in  number  of  class,  on  legacy,  273,  n. 
description  of  subject-matter  of  legacy,  275. 
identity  of  legatee,  how  proved,  274. 
payment  of,  771. 

payment  by  temporary  administrator,  414. 

executor's  assent  to,  771. 

when  legatee  entitled  to,  772. 

under  common  law,  one  year  after  death,  772. 

under  present  statute,  one  year  after  letters,  772. 

"  letters  "  includes  letters  of  temporary  administration,  772,  n. 

object  of  statute,  772. 

executor's  option  to  make,  before  year  ends,  773. 

sales  of  property  for  payment  of,  598. 

liability  of  executor  for  erroneous  payment,  773,  774. 

surrogate  cannot  require  legatee  to  refund,  47,  761,  n.,  774. 

remedy   of   executor,   where   paid    legacy   is   afterward   declared 

void,  774. 
commissions  on,  not  to  be  deducted,  1002. 
within  the  year,  direction  in  will  for,  775. 

bond  may  be  required  in  such  case,  775,  790. 

form  of  bond,  775. 
action  to  compel,  after  one  year,  778. 

when  right  of  action  accrues,  778. 

lies  upon  demand  and  refusal,  778. 

defenses   to,   779. 

execution  in,  leave  to  issue,  779. 

costs  in,  778,  n. 

undertaking,  before  execution,  682,  778,  779 

form  of  undertaking,  082. 
special  proceeding  to  compel,  after  the  year,  780. 
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jurisdiction  of  surrogate  to  entertain,  780. 

who  may  bring.  781. 

remedy  of  assignee  of  legacy,  97,  781,  968. 

when  may  be  brought,  781. 

must  be  founded  upon  a  petition  and  citation,  782,  n. 

contents  of  petition,  782. 

limitation  of,  782. 

answer  to  petition,  783. 

contents  of  answer,  783.  784. 

dismissing  proceeding  on  answer,  784. 

dismissing  proceeding  on  the  merits,  786. 

pendency  of  application  to  revoke  probate,  no  bar,  784. 

questions  to  be  determined,  785. 

accounting  may  be  ordered,  914. 

payment  sliould  not  be  ordered  pending  accounting,  786,  ■«. 

powers  of  surrogate  upon,  785. 

proceeding  stayed  pending  action  in  another  court,  786. 
special  proceeding  to  compel,  within  the  year,  787. 

surrogate  has  discretion  to  entertain,  787. 

pending  probate  contest,  788. 

requisites  of  petition  and  proof,  787,  789. 

decree  in,  bond  necessary,   775,  790. 

bond  must  conform  to  terms  of  the  statute,  790. 
special  proceeding  against  testamentary  trustee,  791. 

when  may  be  brought,  791. 

procedure  in,  791. 

supplemental  citation  to  persons  interested,  791. 

answer  to,  791. 

value  of  specific  property  bequeathed  may  be  ordered  paid,  791. 
to  minors,  payment  and  investment  of,  792. 

payment  to,  on  reaching  majority,  1011. 

bond  upon  ordering  payment  to  general  guardian,  478,  «.,  792, 
1011. 
form  of  bond,  792. 

deposit  with  county  treasurer,  792. 

applying  principal  of  fund,  793. 
deposit  of  unclaimed  legacy  with  county  treasurer,  1012. 

wlien  made,  1012. 

how  withdrawn,   1012. 
payment  of  tax  upon.     See  Transfer  Tax. 
LEGATEE: 

as  party  to  proceedings  in  Surrogate's  Court,  91,  98,  940. 

a,  proper  party,  though  legacy  assigned,  97,  n. 
assignee  of,  as  party,  etc.,  97. 
when  entitled  to  payment  of  legacy,  772. 
accepting  legacy,  estopped  from  attacking  will,  257,  280,  n. 
may  compel  accounting  by  representative,  937. 
as  witness  to  will,  effect  on  legacy,  171. 
may  elect  to  take  property  in  kind,  598,  n. 
LEGITIMACY: 

presumption  as  to,  358,  «...  827,  n. 
LETTERS  OF   ADMINISTRATION.     See   Administrator;  Administrator   de 

bonis  non. 
LETTERS  OF  GUARDIANSHIP.     See  Guardian. 
LETTERS  OF  TRUSTEESHIP.     See  Trustee. 
LETTERS  ROGATORY: 

pow^er  of  surrogate  to  issue,  124,  127. 
LETTERS  TESTAMENTARY: 

general   "  letters  testamentary "  defined,  290. 
are  merely  evidence  of  title,  131,  290,  293,  325. 
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LETTERS  TESTAMENTARY  —  continued. 
"  executor  "  defined,  291,  513. 
"  probate  "  and  "  letters  "  distinguished,  290. 
estate  may  be  settled  without,  when,  364,  n. 
executor  nominated  in  will,  entitled  to,  291. 

express  nomination,  291. 

implied  nomination,  291. 

selection  under  power,  291,  294. 

must  be  made  within  thirty  days,  294. 

mode  of  sucli  selection,  294. 

when  power  of  selection  deemed  exhausted,  294. 

no  limit  on  number  of  persons  nominated,  292. 

need  not  separately  qualify  as  trustee,  320,  449. 
those  receiving  deemed  one  person,  292. 
granting,  for  different  States,  292. 

for  separate  functions,  292. 

for  definite  period,  292. 

limited  letters,  292. 
jurisdiction  of  surrogate  to  grant,  293. 
only  surrogate  has  power  to  grant,  293. 
when  surrogate  may  grant,  293. 

on  proof  of  will  before  him,  293. 

on  establishment  of  will  by  action,  293. 

on  recording  foreign  will,  293,  333. 

no  original  letters  on  foreign  probate,  293,  n. 

pendency  of  proceeding  to  revoke  probate,  eflfect  of,  291,  n. 
grant  of,  as  evidence  of  death,  1072,  n. 
renunciation  of  right  to,  295. 

mode  of,  290. 

agreement  to  renounce,  void,  295,  n. 

surrogate  no  discretion  as  to,  295. 

retraction  of  renunciation,  297. 

cannot  retract  after  qualification,  297. 

surrogate's  discretion  as  to,  297. 

implied  renunciation  of  right  toj  298. 

what  omissions  construed  as,  298. 

order  requiring  executor  to  qualify,  298. 
declaring  renvinciation,  298. 

discretion  as  to  granting  letters  after  renunciation,  208. 
executor  named  in,  can  act  only,  299. 

one  not  named  in,  deemed  superseded,  299. 

limited   powers   under,    pending    proceeding    to    revoke   probate, 
291,  n. 
form,  signing,  test  and  recording  of,  301. 

where  issued  from  another  court,  301. 
bond  of,  302. 

where  nonresident  executor  must  give  bond  on,  302,  473. 
to  whom  letters  may  Issue,  303. 

married  women,  304. 

nonresidents,  302,  305,  343,  1023,  «. 

nonresident  aliens,  305. 

infants,  incompetents,  etc.,  303. 

one  incapable  of  making  a  contract,  303. 

one  convicted  of  crime,  303,  307,  361. 
efi'ect  of  pardon,  306,  n. 

drunkards,  etc.,  303,  307,  361,  431. 
objections  to  granting,  309. 

adversity  of  interest,  308. 

drunkenness,  dishonesty,  and  improvidence  defined,  307, 

staying  issue  of  letters  thereupon,  309, 

specification  of,  309. 
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disposition  of,  310. 
in  wliat  cases  obviated  by  bond,  311. 
removal  of  disability,  306. 
supplementary  letters,  306. 
successive  letters,  how  time  reckoned  on,  323. 
priority  among  different,  324,  364a. 
effect  of,  as  evidence,  325,  367,  562,  1072. 
are  retroactive,  130,  324,  448,  563. 
of  trusteeship,  not  usually  necessary,  321,  449. 
exception,  321. 

on  appointing  successor,  322,  449. 
bond  of  successor,  322,  455,  n. 
See  Trustee,  Testamentary. 
ancillary  letters,  on  foreign  probate,  312. 

practice  to  grant,  independently  of  statute,  312. 

includes  ancillary  letters  of  administration,  c.  t.  a.,  312. 

which  Surrogate's  Court  has  jurisdiction,  312,  313. 

will  must  be  one  of  resident  of  State  where  probated,  312,  n. 

existence  of  assets  in  surrogate's  county,  necessary,  313. 

when  granted,  312. 

may  be  granted  on  probate  by  court  of  United   States  consul, 

312,  n. 
proof  necessary,  312. 
application  for,  how  made,  313. 

where  made,  313. 

petition  for,  313,  718. 

notice  of,  to  creditors,  314. 

proceedings  on  hearing,  314. 
to  whom  issue,  315. 

where  two  or  more  named  in  foreign  letters,  315. 
qualification  of  grantee,  315. 
bond  of  grantee,  316. 
rights  and  powers,  318. 
revocation  of,  by  action  to  set  aside  probate,  424. 

under  surrogate's  general  power  to  open,  etc.,  decree,  425. 
power  to  decree,  specially  given  to  surrogate,  44,  50,  59,  425,  429. 
power  confined  to  our  courts,  424. 
incidental  to  other  proceedings,  426. 

to  decree  revoking  probate,  425. 
on  failure  to  renew  bond  on  request  of  creditor,  426,  462. 

on  request  of  surety,  426,  465. 
on  failure  to  give  bond  in  proceedings  to  sell  lands,  etc.,  876. 
on  proof  of  later  will,  427. 
no  stay  pending  appeal  in  certain  cases,  427. 
summary,  on  surrogate's  own  motion,  428. 

on  removal  from  the  State,  428. 

for  failure  of  nonresident,  etc.,  to  account,  when  cited,  428. 

for  absconding,  etc.,  to  avoid  citation,  428,  505. 

for  lying  in  jail,  in  inventory  proceeding,  428,  505. 

in   case   of   temporary   administrator   neglecting   to    deposit 
funds,  428. 

who  may  apply,  429,  437. 
on  petition  of  creditor  or  person  interested,  429,  437. 

who  deemed  a  person  interested,  437. 

incompetency  and  disqualification  as  cause  for,  430. 

malfeasance,  dishonesty,  etc.,  431. 

gross  negligence,  431. 

should  not  be  granted  where  no  loss  to  estate,  431,  n. 

failure  to  assert  decedent's  title  to  property,  431. 

failure  to  furnish  bond  in  proceedings  to  sell,  etc.,  426,  878. 

particular  grounds  stated,  431. 
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asserting  wrongful  claim  to  property,  431. 
dissensions  between  representatives,  431. 
false  suggestion  of  fact,  433. 
refusal  to  account  when  ordered,  954. 

to  inventory  certain  assets,  431,  n, 
defiance  of  directions  in  will,  431,  n. 
removal  from  State,  431,  435. 
disobedience  of  direction  by  surrogate,  432. 
willful  violation  of  law,  432. 
on  happening  of  contingency  named  in  will,  435. 
particular  grounds  against  executors,  434. 

against  temporary  administrator  of  absentee,  436. 
petition  for,  438. 

surrogate  no  power  to  grant,  except  by  statute,  429. 
power  discretionary,  429. 
discretion,  how  far  reviewable,  429. 
pendency  of  action  for,  no  bar,  437. 

cannot  be  granted  ex  parte,  except  in  summary  eases,  438. 
citation  and  service,  438. 
proceedings  on  the  hearing,  439. 
answer  to  be  filed,  439. 
burden  of  proof,  439. 

dismissing  proceedings  notwithstanding  proof,  440. 
bond  to  prevent  removal,  440,  473. 
findings  should  be  made,  441. 
decree  of  revocation,  costs,  441. 

must  be  recorded,  441. 
appeal,  no  temporary  administrator  appointed  pending,  441. 
on  resignation  of  executor,  442. 
grounds  for  allowing,  442. 
granting,  discretionary,  442. 
petition  for,  and  order  to  account,  443,  919,  942. 
proceeding  same  as  on   accounting,  443. 
citation  and  service,  443. 
accounting  on  revocation,  444,  919,  942. 
reappointment,  when  allowable,  447. 
appointment  and  powers  of  successor,  445. 
petition  for  accounting,  by  successor,  444. 
effect  of,  on  powers  of  executor  as  trustee,  446. 
of  authority  of  executor  in  both  capacities,  446. 
cessation  of  powers,  448. 
effect  of,  448,  1072. 

no  stay,  though  decree  appealed  from,  441,  448,  1142. 
validity  of  prior  acts,  130,  448. 

relate  back  to  death  of  testator,  130,  324,  533,  n.,  563. 
of  authority  of  testamentary  trustees,  449.     See  Trustee,  Testa- 
mentary. 
action  on  bond  after  revocation  of  letters,  467.     See  Bond 
LIEN: 

of  attorney.     See  Executors,  etc. 

of  vendor,  out  of  what  fund  paid,  675,  n. 

of  creditor  upon  decedent's  lands  for  three  years,  685,  846. 

of  transfer  tax  upon  estate,  714,  715. 

lien  of  tax  subject  to  debts  and  administrative  expenses,  720 
dower  not  a,  on  land,  813,  n. 
LIFE  TENANT: 

of  income  for  life,  749. 

of  chattel,  security  to  remainderman  by,  749,  987. 

of  legacy,  security  for,  749. 

right  of,  to  possession,  749. 

where  legatee  is  also  trustee,  749,  ■». 
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in  perishable  property,  when  legacy  absolute,  749. 

duty  of,  to  insure,  749,  n. 
appointment  of  receiver  for  legacy  to,  749. 
security  by,  for  proceeds  of  sale  of  realty,  464,  n. 

See  Legacy ;  Principal  and  Income. 
LIMITATION : 

of  action  on  surrogate's  decree,  1087. 

of  proceeding  to  probate  will,  none,  148,  n. 

of  contest  of  will,  after  probate,  279. 

of  proceeding  to  compel  setting  apart  of  exempt  articles,  510,  n. 

to  compel  filing  of  inventory,  501. 
of  action  on  claim  rejected,  639,  645o,  646. 

when  statute  begins  to  run,  647. 

waiver  of  limitation  by  payment  on  account,  649. 

statute  not  stayed  by  presentation  of  claim,  694. 

executor  cannot  allow  ftlaims  barred  by  statute,  606,  630. 

nor  revive  claim  by  new  promise,  630. 

personal   liability   of   executor   on  note   given   for   claim  barred, 
630,  n. 

executor  may  prevent  running  of  statute  by  payments,   600, «., 
630,  649. 

claim  not  revived  by  partial  payment,  630,  ■». 

decree  approving  barred  claim,  effect  of,  630,  n. 

statute  applies  to  written  claims  only,  647,  n. 

does  not  apply  when  executor  a  nonresident,  646,  n. 

suspended  during  infancy  of  claimant,  647,  n. 

double  time  when  rejection  served  by  mail,  648,  n.,  649o. 
of  action  for  legacy,  778. 
of  proceeding  to  compel  payment  of  legacy,  782. 

when  legacy  payable  from  proceeds  of  sale,  951,  n. 

to  compel  payment  of  distributive  share,  833. 

to  cdmpel  payment  of  debt,  694. 

to  compel  accounting,  932. 

when  extended  by  act  of  representative,  932,  951,  n. 
by  trustee,  no  lapse  of  time  a  bar,  932. 
by  general  guardian,  1036. 

to  revoke  probate  of  heirship,  1125. 

to  set  aside  decree  of  probate,  279. 

to  sell,  etc.,  lands,  846. 
of  time  to  appeal  from  Surrogate's  Court,  1137. 

of  action  by  remainderman  to  recover  legacy  from  life  tenant,  749,  n. 
of  action  to  recover  chattel  from  representative,  565. 

by  and  against  representatives,  565. 
suspension  of,  as  to  claims  by  and  against  executor,  etc.,  044. 
of  action  to  establish  lost  will,  234,  n.,  565,  n. 

to  determine  validity  of  probate,  138. 

on  surrogate's  decree,  1087. 
of  motion  to  revive  action  against  executor,  564,  n. 
of  actions  surviving  to  representatives,  565. 
of  application  for  refund  of  transfer  tax,  732. 
on  debts  due  representatives  from  estate,  644. 
of  action  to  establish  will,  234,  /t.,  565,  n.  . 

by  executor,  etc.,  to  collect  assets,  565.  1 

not  a  defense  in  proceeding  to  collect  transfer  tax,  716,  n. 
LIMITED  LETTERS: 

testamentary,  292. 
of  administration,  360,  471. 
of  guardianship,  478. 
LINEAL  RELATIONS: 

right  of,  to  share  in  decedent's  assets,  769  et  seq.,  826. 
descent  of  real  property  to,  797. 
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LINEAL  RELATIONS  —  continued. 

legacy  to,  when  exempt  from  transfer  tax,  705. 
See  Intestate  Succession;  Transfer  Tax. 
LIQUIDATION: 

of  claims  against  decedent,  631  et  seq.     See  Debts,  etc. 
LITERARY  INSTITUTIONS: 

bequests  to,  validity  of,  260,  267.     See  Charitable  Bequests. 
LITERARY  PROPERTY: 

of  decedent,  estate  of  executors,  etc.,  in,  535. 
LOAN: 

power  of  representative  to  contract,  607. 

of  estate  funds  on  personal  security  forbidden,  622. 

to   firm,  by  nonresident   deceased   partner,   subject   to   transfer   tax, 
703, «. 

by  nonresident,  secured  by  real  estate  here,  subject  to  tax,  703,  n. 
See  Executors  and  Administrators ;  Investments. 
LODGING-HOUSE: 

keeper  of,  to  report  deaths  to  public  administrator,  388. 
penalty  for  failure  to  report,  388. 
LOSS: 

of  moneys,  on  failure  of  bank,  liability  of  executor  for,  618. 

on  continuing  decedent's  business,  liability  of  executor  for,  533,  n., 
610,  611. 
such  losses  payable  from  income,  611. 

on  securities,  626. 

due  to  decline  in  market,  626,  985, «. 

unavoidable,  627. 

on  sales  of  personalty,  598. 

by  robbery,  627. 

of  debts  due  estate,  628. 
LOST  PROPERTY: 

allowance  for,  on  accounting,  627,  628. 
LOST  WILL: 

establishment  of,  by  action,  59,  61,  134,  234. 

limitation  of  such  action,  234,  n.,  565,  n. 

jurisdiction  of  Federal  court,  63. 

jurisdiction  of  surrogate  to  take  proof  of,  59,  234. 
co-extensive  with  that  of  Supreme  Court,  234. 

existence  of,  235. 

presumption  as  to,  235. 

burden  on  proponent  to  show,  235. 

due  execution,  236. 

fraudulent  destruction,  237. 

contents  of,  238. 

proof  of  contents  where  other  than  disposing  cla,uses  sought  to  be 
established,  238. 

theory  as  to  proof  of,  238. 

issuing  letters  on,  239. 

declarations  of  testator  on  probate  of,  238, «. 

judgment  establishing,  contents  of,  239. 
LUNATIC.     See  Idiots,  etc.;  Testamentary  Capacity. 

MAIL.     See  Service. 
MAINTENANCE : 

of  infant,  application  of  property  for,  793,  1029. 

legacy  for,  abatement  of,  755. 
interest  on,  777. 

of  children,  not  included  in  widow's  sustenance,  561 
MANDAMUS: 

will  not  lie  to  compel  surrogate  tb  sign  decree,  965,  n. 

to  compel  hearing  of  an  application  by  surrogate,  1130,  n. 

to  compel  surrogate  to  proceed  and  decree  distribution,  1130,  n. 

to  compel  appointment  of  transfer  tax  appraiser,  718,  n. 
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MARGIN.     See  Speculation. 
MARINER: 

will  of.     See  Nuncupative  Will. 
MARK: 

will  signed  by,  191. 

evidence  as  to,  169,  191,  202. 

signature  by,  whether  provable  by  one  subscribing  witness,  169,  202, 

witnesses  may  attest  will  by,  198. 
See  Probate;  Wills. 
MARRIAGE: 

questions  of,  on  application  for  letters  of  administration,  358. 

as  presumption  of  revocation  of  will,  228. 

republication  of  will  after,  197,  228. 

of  female  infant,   effect  of,  on  guardianship,   1015,  n. 
effect  of,  on  power  to  devise  realty,  208,  n. 
MARRIED  WOMAN: 

status  of,  as  party  in  Surrogate's  Court,  100,  148. 

as  surety  on  husband's  official  bond,  457,  n. 

competent  to  make  will,  208,  n. 

marriage  revokes  previous  will,  228. 

republication  of  will  by,  after  marriage,  197,  228. 

will  of,  not  revoked  by  subsequent  marriage,  228. 

may  be  executor  or  administrator,  100,  148,  304,  344,  n. 

surviving  husband's  right  to  administer  estate  of,  346,  824. 
to  personalty  of,  346,  824. 

interest  of,  in  estate  of  deceased  husband,  821. 

petition  of,  for  appointment  of  guardian,  1015,  m. 

effect  of  marriage  on  prior  appointment,  1015,  n. 

guardian  of  nonresident,  1015,  n. 
of  person  of,  not  allowed,  1022. 
MARSHALLING  ASSETS: 

to  pay  debts,  mode  of,  672  et  seq. 

of  nonresident,  to  reduce  transfer  tax,  703,  n.,  714, ». 
See  Debts. 
MASSES: 

legacy  for,  validity  of,  266. 
taxability  of,  707,  712. 
MINGLING: 

of  trust  and  personal  funds,  liability  of  executor,  618. 
MINUTES.     See  Stenographer. 
MISCONDUCT : 

of  representative,  summary  removal  for,  428. 

representative  liable  for,  of  co-representative,  602. 
of  his  agent,  605. 
MISTAKES : 

power  of  surrogate  to  correct,  by  amendment,  44,  52,  54,  57. 

will  invalidated  by,  220. 

in  number  of  a  class,  effect  on  legacy,  273,  n. 

immaterial  errors,  221. 

clerical  mistakes  in  will,  221,  259,  260,  274. 

parol  evidence  to  correct,  221,  259,  260,  274. 

power  of  surrogate  to  correct,  in  will,  59,  221. 

in  will,  not  ground  for  refusing  probate,  221. 

in  inventory,  may  be  corrected,  498,  503. 

in  paying  transfer  tax,  liability  of  representative,  732. 

in  paying  legacies,  executor  liable  for,  773,  774. 
See  Errors;  Irregularity. 
MORTGAGE: 

of  real  property,  executor  no  power  to  make,  594. 

foreclosure  of,  by  executor,  617. 
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MORTGAGE  —  continued. 

of  decedent's  land,  payable  from  what  fund,  595, ».,  675. 
must  be  paid  by  heir,  or  devisee,  595,  675. 

subrogation  in  favor  of  executor  paying,  out  of  personalty,  675,  n. 
eflFect  of  foreclosure  upon  bequest  of,  751. 
of  decedent's  lands,  to  pay  debts,  869,  870. 

owned  by  nonresident  on  lands  here,  subject  to  transfer  tax,  703,  n. 
See  Creditor  of  Decedent;  Debts,  etc.;  Real  Estate,  etc. 
MOTHER.     See  Guardian;  Intestate  Succession;  Parents. 
MOTIONS: 

what  proceedings  commenced  by,  68,  69. 
no  one  not  a  party  can  make,  105. 
MOURNING: 

expense  of,  as  a  funeral  expense,  551. 

not  included  in  widow's  sustenance,  561. 
MUNICIPAL  CORPORATIONS: 

bequests  to,  validity  of,  265. 
MURDERER: 

of  testator,  legacy  to,  void  as  against  public  policy,  785. 
MUTUAL  WILL: 

petition  for  probate  of,  contents,  154. 
of  husband  and  wife,  how  operates,  154,  n. 
operation  of,  generally,  154. 
if  revoked,  enforceable  in  equity,  154,  n. 
NAME: 

use  of  decedent's,  in  business,  as  an  asset,  534. 
NATURALIZATION : 

surrogate  has  power  to  grant,  51. 
NEGLIGENCE: 

as  ground  for  revoking  letters,  431. 
liability  of  representative  for,  to  third  persons,  614. 
NEW  TRIAL: 

surrogate's  power  to  grant,  52,  54. 

for  fraud,  newly  discovered  evidence,  etc.,  54. 
what  must  be  shown  to  warrant,  for  newly  discovered  evidence, 
54,  m. 
on  appeal  from  Surrogate's  Court,  1145. 
costs  on,  after  appeal,  1108. 
motion  for,  after  jury  trial  on  probate,  164. 

surrogate  has  no  jurisdiction  to  order,  164. 
motion  for,  in  proceeding  to  sell,  etc.,  real  estate,  864. 
to  what  court  made,  864. 
appeal  from  order  for,  865,  1146. 
costs  of  motion  for,  1117. 

new  hearing  as  to  debt,  on  distribution  of  proceeds  of  sale,  894. 
order  granting,  should  not  adjudge  controversy,  54,  n, 
NEWLY  DISCOVERED  EVIDENCE: 
new  trial  on  the  ground  of,  54. 

what  must  be  shown  to  warrant,  54,  n. 
NEXT  EVENTUAL  ESTATE: 

income  illegally  suspended  passes  to  those  entitled  to,  263. 
those  entitled  to,  may  compel  accounting,  939. 
NEXT  OF  KIN: 

defined,  93,  269. 

service  of  citation  on,  when  unknown,  75. 
as  parties  to  proceedings,  92,  93,  940. 
widow  and  husband  not,  94,  269,  n.,  821. 

contribution  by,  for  payment  of  debts,  surrogate  cannot  order,  47. 
may  contest  validity  of  will  after  probate,  93. 
may  compel  accounting  by  representative,  938. 
adopted  children  are,  92,  819. 
rights  of,  in  intestate's  estate,  819. 
See  Intestate  Succession. 
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XOMINATION: 

of  executor,  in  will,  291. 

under  a  power,  291,  294. 

within  what  time  power  to  be  exercised,  294. 

when  power  deemed  exhausted,  294. 
of  special  guardian,  109,  n. 
of  temporary  guardian,  1017,  1023. 
of  general  guardian,  1017,  1019. 
of  freeholder  to  sell  lands,  etc.,  877. 
NONRESIDENT: 

copy  of  will  of,  filed  with  secretary  of  state,  251. 
may  receive  letters,  302,  305,  343,  1023,  «-. 
executor,  when  required  to  give  bond,  302,  473. 
executor  suing,  must  give  security  for  costs,  572. 
alien  cannot  be  executor  or  administrator,  303,  305,  361. 

nor  testamentary  guardian,  1060,  n. 
intestate,  jurisdiction  of  surrogate  as  to,  338,  344. 
distribution  of  personalty  of,  when  made  here,  795. 
will  of,  establishment  by  action,  61,  135. 

probate  of,  141,  143,  149,  n. 
infant,  power  of  surrogate  to  appoint  guardian  of,  1016. 
service  of  citation  on,  by  publication,  79. 

personally  without  the  State,  82. 

personally  within    the    State,    void,    when    publication    ordered, 
76,  m. 
jurisdiction  of  surrogate  over,  how  acquired,  81,  n. 
property  of,  subject  to  transfer  tax,  698,  703,  n. 

See  Administrator  J  Citation;  Letters;  Transfer  Tax. 
NOTICE: 

to  creditors  to  file  claims,  publication  of,  636. 

by  public  administrator,  395. 

contents  of  such  notice,  636. 

by  temporary  administrator,  416. 

no  obligation  to  give,  636. 
of  application  for  letters  of  temporary  administration,  403,  405. 

if  no  one  has  appeared,  notice  to  proponent  only,  405,  n. 

how  served,  410. 

mode  of  service  prescribed  by  surrogate,  410. 

grant  of  letters  without,  irregular,  405,  n. 
of  application  for  letters  of  administration,  c.  t.  a.,  331. 
of  application  for  ancillary  letters  testamentary,  314. 
of  appeal,  how  served,  1139. 

where  respondent,  appearing  personally,  cannot  be  found,  1139. 
of  appraisal  of  assets,  494. 

who  entitled  to,  494. 

to  be  posted,  494. 

effect  of  failure  to  post,  494. 
of  application  to  prosecute  surrogate's  bond,  when  none  required,  31. 
of  application  to  issue  execution,  681,  687. 

how  given,  687. 
of  revocation  of  probate,  to  be  published,  288. 

of  application  for  warrant  of  commitment,  when  none  necessary,  1094. 
of  application  to  compel  payment  of  distributive  share,  833. 
of  application  to  appoint  special  guardian,   109. 
of  application  for  appointment  of  temporary  guardian,  1021,  n. 
of  application  of  general  guardian  to  resign,  1042. 

for  issue  of  ancillary  letters  testamentary,  314. 
of  hearing  of  objections  on  probate,  to  beneficiaries,  162. 
of  decree  revoking  probate,  to  be  published,  288. 
of  issue  of  letters  to  county  treasurer,  382. 
by  public  administrator,  of  disposition  of  assets  less  than  $100,  389. 
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NOTICE  —  continued. 

of  application  for  letters  by  public  administrator,  391. 
to  public  administrator,  of  application  for  letters  by  relatives,  395. 
distribution  by  public  administrator  without,  to  creditors,  395. 
by  litigating  creditor,  to  obtain  extension  of  time  to  apply  for  sale 
of  lands,  etc.,  848. 
cancellation  of  such  notice,  848. 
of  sale  of  lands  for  debts,  883. 

where  appeal  is  pending  as  to  debt,  881. 
penalty  for  sale  without,  883. 
of  appraisal  of  assets  for  purposes  of  transfer  tax,  720,  724. 
of  fixing  of  transfer  tax,  726. 
of  examination  of  disabled,  etc.,  witness,  125. 
of  application  to  remove  testamentary  trustee,  453. 
NUNC  PRO  TUNC: 

appointment  of  special  guardian  cannot  be  made.  110. 
amendmnnt  of  orders,  etc.,  power  of  surrogate,  117,  (i-. 
order  of  reference,  117,  m. 
NUNCUPATIVE  WILL: 

distinguished  from  gift  causa  mortis,  584. 

who  may  make,  240. 

when  mariner  deemed  at  sea,  240. 

history  of  law  of,  240,  n. 

mode  of  execution  of,  241. 

proof  of,  242. 

contents  of  petition,  242. 
of  citation,  242. 
OATH: 

of  executor,  300. 

of  administrator,  362. 

presumption  as  to,  in  collateral  action,  362. 
of  administrator,  c.  t.  a.,  332. 
of  appraiser  of  assets,  494. 
to  inventory,  498. 
of  guardian  by  will,  1061. 

to  be  taken  within  thirty  days  from  probate,  1061. 
but  time  may  be  extended,  1001. 
of  general  guardians,  1027. 
of  testamentary  trustee,  320. 

none  required  of  banking  corporation  as  executor,  etc.,  300,  n. 
OFFSET.     See  Counterclaim;  Set-off. 
OFFER: 

to  refer  disputed  claim,  650. 

judgment  entered  on,  effect  of,-  in  proceedings  to  sell  lands,  etc.,  861 
OMISSIONS : 

in  decree  not  jurisdictional,  effect  of,  1083. 
in  will,  correction  of,  221. 

no  ground  for  refusing  probate,  221. 

See  Decrees,  etc.;  Defects;  Errors;  Mistakes. 
OPENING  DECREES.     See  Decrees,  etc. 
OPINIONS : 

as  to  testator's  sanity,  213. 
of  medical  experts,  213. 
of  subscribing  witnesses,  214. 
of  nonprofessional  witnesses,  214,  215. 
OPPORTUNITY: 

to  exert  undue  influence,  no  presumption  from,  219. 
OBJECTIONS: 

to  appointment  of  executor,  309.     See  Executor;  Letters,  etc. 
disposition  of,  310. 
obviating,  by  giving  bond,  311. 
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OBJECTIONS  —  continued. 

to  issue  of  letters  to  testamentary  guardian,  1061. 
to  account,  961.     See  Accountings. 

amendment  of,  961. 
to  probate  of  will,  161.     See  Prohate. 
OPTION: 

to  purchase  stock,  proceeds  of,  goes  to  principal,  626,  749,  n. 
ORDER: 

of  surrogate,  defined,  1088. 

must  be  signed  by  surrogate,  1088. 

must  be  entered  before  appeal  can  be  taken,  1129. 

intermediate,  how  enforced,  1089. 

ex  parte,  no  appeal  from,  on  ground  of  irregularity,  1129,  n. 

final,  how  enforced,  1091  et  seq. 

See  Decrees,  etc. 
PAPERS : 

on  appeal,  1143.     See  Appeals. 

See  Books  and  Papers. 
PARDON : 

removes  disability  to  act  as  executor,  etc.,  306,  n. 
PARENTS : 

includes  both  father  and  mother,  229. 

mother  not  a  guardian,  entitled  to  receive  share  of  infant,  792,  n. 

when  entitled  to  distributive  share,  828. 

descent  of  real  estate  to,  799,  800. 

residence  of,  that  of  children,  341. 

of  illegitimate,  right  of  inheritance  of,  804,  829. 

are  joint  guardians  of  children,  1058. 

survivor  only  has  right  to  appoint  guardian  for  children,  1058., 

although  either  may  appoint  the  other,  1058. 
relation  of,  defined  under  transfer  tax  law,  706. 

See  Guardian,  etc.;  Intestate  Succession. 
PARTIAL  INTESTACY: 

letters  of  administration  not  authorized  in  case  of,  342,  n. 
unbequeathed  assets  pass  as  in  case  of  intestacy,  817. 
when  accounting  may  be  had  by  executor  in  cases  of,  941. 
PARTIAL  PAYMENTS: 

interest  on,  rule  for  casting,  776,  n. 
effect  of,  as  waiver  of  statute  of  limitations,  649. 
PARTIES  IN  SURROGATE'S  COURT: 
in  general,  89. 

jurisdiction  of,  how  acquired  and  proved,  71,  1079,  1081. 
not  every  person  interested  may  institute  proceeding,  89. 
having  some  interest,  to  proceed  separately,  when,  89. 
though  not  cited,  may  appear,  105,  154k,  357,  958. 
who  are  necessary,  90. 

persons  constituting  a  class,  89. 

rules  of  equity  not  altogether  prevalent,  89. 

dismissal  of  appeal  for  want  of  necessary,  1133. 
designation  of,  00. 
"  interested,"  who  are,  98,  143,  437,  934,  936. 

as  witnesses  on  probate,  170,  172. 
various  classes  of,  enumerated  and  considered,  91. 

heirs-at-law  and  next  of  kin,  92,  93. 

adopted  children,  92. 

illegitimate  children,  92. 

post-testamentary  children,  92. 

aliens,  92,  n. 

widow  and  husband  are  not  next  of  kin,  94,  269,  n. 

creditors,  9G. 

assignee  of  creditor,  97. 

assignee  of   legatee,  97. 

81 
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PARTIES  IN  SURROGATE'S  COJJ'Kl  —  continued. 
receiver  of  distributee,  97. 
sureties,  97o,  469,  940. 

persons  interested  in  estate,  98,   143,  437,  934,  936. 
executors  and  administrators,  99. 
co-executors,  etc.,  99. 
foreign  representatives,  99. 
temporary  administrator,  97,  n. 
married  viromen,   100,   148. 
legatees,  91,  98,  99. 

though  their  interest  be  assigned,  97,  n. 
infants  and  incompetents,   108. 
divorced  husband  or  wife,  95. 
appearance   of.      See  Appearance;   Consul. 
death  of,  effect  of;  revivor  after,  101  et  seq..     See  Abatement,  etc. 

substitution  in  case  of,  before  appeal,  1136. 
intervention  of,  104  et  seq. 
who  may  intervene,  104. 
application  for  leave  to  intervene,   106. 
what  interest  entitles  one  to  intervene,  104. 
must  be  before  final  decree,  106. 
no  one  not  interested  can  apply,  89,  105. 
right  to  apply  does  not  arise  until  hearing,  106,  n. 
right  of  creditor  to  apply  not  lost  by  failure  to  file  claim,  106. 
order  permitting,  107. 
order  bringing  in   third   parties,   107. 
in  probate  proceedings,  104,  107,  154a. 

of  beneficiary  under  former  will,  154a,  n. 
of  attorney-general,  104,  n. 

of  foreign  administrator  of  deceased  resident,  99,  n.,  154o,  n. 
after  probate,  of  person  not  cited,  107. 
on  accounting,  105,  958. 

county  treasurer   may   intervene    for    purposes   of   transfer 
tax,  970. 
in  other  proceedings,  105. 
on  appeals,  1132,  1133. 

exceptions  not  necessary  in  such  case,  116,  m. 
on  probate  of  heirship,  1122. 
on  application  to  sell  lands  for  debts,  856. 
examination  of,  before  trial,  127. 
attendance  of,  power  of  surrogate  to  order,  52. 
infant,  to  be  represented  by  guardian  ad  litem,  108. 
to  be  cited  on  probate,  99,  157.     See  Prolate. 
person  named  as  executor  in  will,  157. 
public  administrator,  158. 
attorney-general,  104,  n.,  158. 
on  accountings,  940,  957. 

effect  of  decree  on  parties  not  cited,  1013,  n. 
on  proceeding  for  sale  of  lands  to  pay  debts,  851,  n.,  853,  855. 
PARTIES  TO  ACTIONS: 

by  and  against  representatives,   568.     See  Actions;  Executors  and 
Administrators. 
PARTITION: 

sale  in,  does  not  prevent  sale  for  debts,  846. 

proceeds  of,  as  an  asset,  489,  n. 
power  to  make,  when  implies  power  of  sale,  594,  n. 
PARTNERSHIP: 

surviving  partner  a  trustee  for  estate  of  deceased  partner,  533,  612. 

liability  of  representative  for  continuing,  612. 

where  representative  is  surviving  partner,  533,  n,.,  612,  n.,  613. 

debts,  marshalling  assets  to  pay,  676. 

forming  a  new  firm,  613. 

See  Executors,  etc.;  Joint  Ohligations. 
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PARTNERSHIP  PROPERTY: 

when  assets  of  deceased  partner,  533.     See  Executors,  etc. 

whether   assets  are,  a  question   of  intention,   533,  n. 

surviving  partner  entitled  to  possession  of,  533. 
holds  decedent's  share  as  trustee,  533,  612. 
on  death  of  survivor,  his  representative  succeeds  to  his  title,  533. 

purchaser  takes  subject  to  equities,  533,  n. 

good  will,   interest  of  deceased  partner  in,  534. 

real  property  retains  initial  character  on  dissolution  of  firm,  533. 
unless  partners  agreed  to  treat  it  as  personalty,  533a. 

interest  of  deceased  nonresident  in,  subject  to  transfer  tax,  703,  n. 
PAYMENT  OF  CLAIMS.     See  Creditor  of  Decedent;  Debts. 
PAYMENT  INTO  COURT: 

of  recovery  on  bond  of  representative  after  revocation  of  letters,  467. 

of  surplus  on  foreclosure,  60,  903. 
See  Deposit. 

liability  of  surrogate  for  moneys  paid  into  court,  30,  66,  n. 
PENALTY: 

of  official  bonds.     See  Bonds. 

for  selling  lands  for  debts,  without  notice,  883. 

for  making  fraudulent  sale  to  pay  debts,  884,  n. 

for  refusing   examinations    of    securities    in    banks,    etc.,    by   comp- 
troller, 717. 

for  nonpayment  of  transfer  tax,  729. 
remission   of  penalty,  730. 
PENSION  MONEYS: 

when  assets,  538. 

lands  purchased  with,  liability  to  sale  for  debts,  844,  n. 
PERFORMANCE: 

of  decedent's  contract  for  sale  of  land,  545a,  630,  n. 

of  contract  of  compromise,  surrogate  no  power  to  enforce,  629,  n. 
PERISHABLE   PROPERTY: 

sales  of,  by  public  administrator,  37G. 
by  temporary  administrator,  411. 

bequest  of,  for  life,  when  absolute,  749. 
PERPETUITY: 

rule  against  creating,  in  land,  261. 

rule  against  creating,  in  personalty,  261. 

effect  of  creating,  263. 

rule  against,  applied  to  gifts,  267. 
See  Legacy ;  Trusts;  Will. 
PERSONAL  PROPERTY: 

defined,   145. 

a  debt  is,  145. 

distinguished  from  assets,  141,  n. 

sales  of,  by  representative,  598. 
See  Executors,  etc. 

descent  of.     See  Distribution;  Intestate  Succession. 
PERSON,  GUARDIAN  OF.     See  Guardian,  General 
PERSONS  INTERESTED: 

in  estate  or  fund,  defined,  98,  143,  437,  934,  936. 

as  parties  to  proceedings,   enumerated,  91,  92  et  seq. 

proof  of  interest  of,  as  party,  98. 

not  all,  may  institute  proceedings,   89. 

to  proceed  separately,  when,   89. 

as  witness  on  probate  proceedings,   170,  172. 

representative  as  trustee  for,  516,  522. 
See  Interest  in  Estate;  Parties. 
PETITION: 

presentation  of,  when  deemed  commencement  of  proceeding,  70. 

a  preliminary  to  citation,  72. 
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IKriTION  —  continues,. 

must  be  in  writing,  when,  72. 

Terifioation  of,  72,  87. 

in  New  York  county,  when  must  be  served  with  citation,  70,  n. 

improper  joinder  of  different  grounds  for  relief,  88. 

irregularities  in,  cured  by  appearance,  85,  n. 

for  letters  on  estate  of  absentee,  contents  of,  406. 

ior  voluntary  accounting,  requisites  of,  940. 

in  case  of  resignation,  942. 

of  revocation  of  letters,  942. 

by  testfimentary  trustee,   943. 

by  one  of  two  executors,  920,  940. 
for  compulsory  accounting,  944. 

allegation   of  interest  in,  947. 
Ior  letters  of  administration,  contents  of,  351. 
for  revocation  of  letters  of  administration,  429,  437,  438. 
for  resignation,    443. 

for  letters  of  administration  d.  b.  n.,  370. 
for  temporary  administration  on  absentee's  estate,  405. 
for  payment  of  debt  by  temporary  administrator,  417. 
for  letters  of  administration  c.  t.  a.,  331. 
for  letters  of  ancillary  administration,  373,  718. 
for  ancillary  letters  testamentary,   313. 
to  compel  return  of  inventory,  500. 
to  compel  setting  apart  of  exempt  articles,  510. 
to  compel  testamentary  trustee  to  furnish  bond,  452. 
for  new  bond  or  sureties,  462. 
of  surety  to  be  released,  464. 

for   leave  to  issue  execution  on  judgment   against   decedent,  688. 
for  discovery  of  assets,  575. 
for  probate  of  duplicate  will,  154. 
to  compel  testamentary  trustee  to  give  a  bond,  1062. 
for  appointment  of  general  guardian,   1019. 
by  general  guardian  for  accounting,  1034. 
for  ancillary  letters  of  guardianship,  1051. 
for  proljate  of  heirship,   1122. 
to  revoke  probate  of  heirship,  1125,  1126. 
for  payment  of  legacy,  after  one  year,  782. 

within  one  year,  787,  789. 
for  ancillai-y  letters  testamentary,  313,  718. 
for  revocation  of  letters  testamentary,  438. 
for  probate  of  will,  92,  «.,  152. 

of     mutual   will,   154. 

of  nuncupative  will,  242. 
for  revocation  of  probate,  281. 

for  leave  to  perform  decedent's  contract  of  sale,  545a. 
for  sale  of  lands  to  pay  debts,  850. 

for  order  requiring  testamentary  trustee  to  give  bond,  452. 
"by  testamentary  trustee  for  leave  to  resign,  451. 
PEW.     See  Church  Pew. 
FHOTOGRAPH: 

of  win,  as  ^evidence,  169. 
PHYSICIAN: 

as  expert  -witness  on  probate,  213. 

jnrivfleged  communications  between  testator  and,  174,  175. 
presumption  of  fraud,  where  will  drawn  by,  217. 
"bequest  to,  effect  on  question  of  undue  influence,  217,  219,  n. 
aSXADINGS: 

in  'Surrogate's  Court,  number  and  form  of,  87. 

may  Ik  oral,  87. 

3)ut  may  be  required  to  be  written,  87,  161. 
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PLEADINGS  —  continued. 
amendment  oi,  57. 
verification  of,  87. 

effect  of  failure  to  verify,  when  required,  87. 
in  New  Yorlc  county,  must  be  in  writing,  87,  n. 
demurrers  unknown  in  Surrogate's  Court,  87. 
in  action  by  or  against  executors,  569. 
account  and  objections  considered  as,  961,  n. 
PLEDGE: 

by  representative,  of  assets  for  his  own  debt,  522,  n. 
POSTHUMOUS  CHILD: 

descent  of  real  property  to,  808. 
share  of,  in  personalty,  826. 
legacy  to,  interest  on,  777,  n. 
will  impliedly  revoked  by  birth  of,  229. 
may  compel  accounting,  933. 
POSTING: 

notice  of  appraisal,  494. 

effect  of  failure  to  post,  494. 
POST-TESTAMENTARY  CHILD: 

a  party  in  Surrogate's  Court,  92. 
abatement  of  legacies,  by  birth  of,  762. 
may  maintain  action  for  distributive  share,  92,  229,  762. 
existence  of,  no  ground  for  refusing  probate,  229. 
may  compel  accounting  by  executor,  etc.,  933. 
POUR  AUTRE  VIE: 

estate,  as  an  asset,  489. 
legacy,  when  vests,  740. 

lapse  of,  740. 
POWERS : 

of  sale,  when  not  implied,  531. 

executors  as  donees  of,  531. 

under  foreign  will,  250,  n. 
sales  under.     See  Executors,  etc.;  Sales. 
of  appointment,  selection  of  executor  under,  291,  294. 

taxation  of  legacies  under,  723. 

suspension  of  ownership  under,  261,  n. 
delegation  of,  by  executor,  513,  594. 
PREFERENCE : 

of  claim  to  letters  of  guardianship,  1023,  n. 

of  claim  to  administration,  343.     See  Administrator. 

in  payment  of  administrative  expenses,  663. 

of  decedent's  debts,  662  et  seq.     See  Debts  of  Decedent. 
as  between  different  letters,  364a. 
none,  in  payment  of  judgments  against  representatives,  681. 

See  Priority. 
PREMIUMS : 

paid  on  purchase  of  securities,  executor  not  liable  for,  626. 

no  deduction  from  income  for,  749,  n. 
sinking  fund  to  prevent  loss  of,  paid  on  securities,  622,  n.,  626,  749,1*, 
PRESENTATION  OF  CLAIMS: 

publication  of  notice  requiring,  636. 

in  what  papers  published,  637. 
to  representatives,  637. 

what  claims  may  be  presented,  637. 

joint  obligations,  638. 

contingent  debts,  638. 

unliquidated  claims,  638. 

tolls,  638. 

torts,  638. 

what  claims  need  not  be  presented,  637. 
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PRESENTATION  OF  CLMMB  —  continued. 

representative's  knowledge  of  claim,  no  excuse  for  want  of,  638. 

when  may  be  made,  637. 

bill  of  particulars  may  be  required,  640. 

effect  of  omission  to  present,  639. 

executor  protected  in  making  distribution,  638. 
right  to  intervene  not  lost,  106. 

See  Creditor  of  Decedent;  Debts,  etc. 
PRESUilPTION: 

of  death  of  decedent,  186,  351. , 

as  to  existence  of  will,  none  in  absence  of  probate,  132. 

as  to  request  that  witnesses  sign  will,  198,  201. 

as  to  due  execution,  from  attestation  clause,  187,  203. 

want  of  attestation  clause  raises  no,  against  will,  203. 

of  testator's  knowledge  of  contents  of  will,  when,  205,  206. 

as  affected  by  fact  of  impaired  faculties,  206,  217. 
of  fraud  and  undue  influence,  when,  217. 

none  from  old  age,  alone,  217. 

nor  from  injustice  of  testamentary  provisions,  218. 

none  from  opportunity  or  interest,  219. 
of  revocation  of  will,  none  from  tearing,  etc.,  224,  225. 

of  duplicate  will,   154. 

frdm  charge  of  property,  227. 

from  subsequent  birth  of  child,  229. 

from  subsequent  marriage,  228. 
as  to  existence  of  lost  will,  235. 
of  genuineness  of  ancient  will,  132,  252. 
as  to  renunciation  of  letters  by  guardian,  1060,  1061. 
as  to  marriage,    etc.,    on    application   for    letters    of   administration, 

358,  n. 
of  legitimacy,  358,  «.,  827,  n. 
of  gifts,  by  advancements,  811,  ra. 
of  adoption,  none,  815,  n. 
PRINCIPAL  AND  INCOME. 

profits  and  losses,  how  chargeable  to,  626,  749,  n. 

losses  on  continuing  decedent's  business,  611. 

profits  from  continued  partnership,  749,  n. 

dividends  as,  626,  749. 

proceeds  of  option  to  purchase  stock,  626,  749,  n. 

costs  chargeable  to  what,   1044,  n'.,  1116,  n. 

taxes,  how  chargeable,  615. 

increase  in  value  over  inventory,  749,  n. 

premiums  paid  on  securities,  749,  n. 

proceeds  of  lands  bought  in  on  foreclosure,  749,  n. 

stock  issued  as  increase  to  capital,  749,  n. 

cost  of  repairs  required  by  public  authorities,  615,  n. 

permanent  improvements,  615,  n. 
taxes  paid  from  principal  should  be  refunded  from  income,  etc.,  615,  n. 
apportionment  of  rents  between,  492,  532,  n. 

of  transfer  taxes,  615,  715. 

of  general  taxes,  615,  666. 

of  municipal  assessments,  615. 

of  dividends,    626,   749. 

of  expenses  of  foreclosure,   617,  n. 
amount  collected  on  compromise  of  debt  goes  to  principal,  629. 
transfer  tax,  how  charged,  715, ».,  722. 

in  case  of  annuity,  715,  n. 
PRIORITY: 

in  grant  of  letters  of  administration,  343,  344,  345. 

to  public  administrator  and  county  treasurer,  343,  344    346  n 
378,  391. 
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PRIORITY  —  continued. 

as  between  different  letters,  324,  364o. 

upon  grant  of  temporary  administration,  no  statutory  rules  as  to,  406. 

upon  grant  of  administration  c.  t.  a.,  328,  329. 

among  applicants  of  same  class,  329. 

no  discrimination  between  males  and  females,  329. 

among  creditors,   329. 
upon  grant  of  letters  of  guardianship,  1023,  n. 
in  payment  of  debts,  663.     See  Debts  of  Decedent. 

of  judgments  against  representatives,  none,  681. 
PRIVILEGED  COMMUNICATIONS: 

rule  as  to  evidence  of,  in  probate  proceedings,  174. 
between  teestator  and  clergyman,  174. 

and  attorneys,  174,  176. 

and  physicians,  174,  175. 
right  to  exclude,  survives  to  representative,  174. 

See  Evidence;  Prohate;  Witness. 
PROBATE  OF  HEIRSHIP.     See  Heirship,  Prolate  of. 
PROBATE  OF  WILL: 

preliminary  observations,  128. 

appointment  of  executor,  not  a  condition  of,  291,  n. 

necessity  for,  132. 

not  necessary  to  pass  title  ,to  real  property,  132. 
will  never  presumed  in  absence  of,   132. 
when  not  required,  in  case  of  ancient  will,  132,  252. 
production  of  will  for  purposes  of,  129,  149. 

generally  not  a  condition  of,  149. 

except  when  proved  on  evidence  of  handwriting,  149,  n.,   169. 

or  where  one  of  the  witnesses  resides  here,  149,  n. 
power  of  surrogate  to  direct  deposit  company  to  produce  will,  129. 

to  allow  inspection  of  will  before  contest,  127,  n. 
duty  to  apply  for,  129,  149. 

effect  of  interfering  with  assets  before,  130,  131,  540, «.,  562. 
right  of  executor  to  assets  before,  131,  562. 
expenses  of  protecting  property  before,  562,  n. 
proceedings  before  application  for,  128  et  seq.,  562,  563. 
protection  of  purchaser  unless  had  in  four  years,  132,  889. 
caveat  against,  before  Revised  Statutes,  133. 

by  whom  filed,  133. 

abolished,  133. 
establishment  of  wills  by  civil  action,  61,  134. 

where  original  cannot  be  obtained,  61,  134. 

in  case  of  lost  or  destroyed  will,  59,  61,  134,  234. 

of  foreign  wills  of  personalty,  61,  135. 

judgment  establishing  will,  136,   137. 
action  to  determine  validity  of,  60,  138. 

by  whom  brought,  138. 

waiver  of  citation  on  probate  no  bar  to,  138,  n. 

triable  by  jury,  138. 

issues  in,  confined  to  what,  138. 

verdict  conclusive,  138. 

verdict  may  be  directed,  138,  n. 

limitation  of  such  action,  138. 
what  wills  provable  by  surrogate,  139,  143. 

will  of  Indian  not  provable,   139,  n. 

will  of  citizen,  resident  of  Great  Britain,  293,  n. 
jurisdiction  of  surrogate,  when  exclusive,  59,  143,  147. 

before  the  Revised  Statutes,  59,  182. 

when  concurrent,  147. 

«xtent  of,   255. 

as  affected  by  place  and  mode  of  execution,  140. 
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PROBATE  OF  WILL,  — contimied. 

as  affected  by  residence  and  locus  of  property,  140,  14i. 

distinction  between  wills  of  realty  and  personalty,  140,  141. 

will  of  real  property  provable  as  one  of  personalty  if  execu- 
tor appointed,  140,  n. 

residence  considered,  140,  143a. 

declarations  of  testator  as  to  his  residence,  143o,  n, 

is  one  of  intention,  143a. 
personal  property  distinguished  from  assets,  141,  a. 
in  case  of  residents  of  the  State,  141,  143,  143o. 
in  case  of  nonresidents,  141,  li3,  149,  n. 
in  case  of  foreign  will  not  produced,  149. 
existence  of  personal  or  real  property  as  basis  for,  141,  144. 
application  for,  when  should  be  made,  143. 
no  lapse  of  time,  a  bar,  148,  n. 

right,  how  affected  by  question  of  residence,  143,  143o. 
where  assets  come  into  State  after  death,  142. 
nature  and  locality  of  personal  property,'  145. 
nature  and  locality  of  real  property,  146. 
where  application  made,  144. 
to  be  made  to  which  surrogate,  144. 

right  to  make,  irrespective  of  validity  of  devise,  244,  n.,  255,  n. 
not  restrained  by  writ  of  prohibition,  1081,  m. 
who  may  make,  148. 

creditors,  96, «.,  148. 

may  be  made  by  agent,  148. 
in  case  of  foreign  will,  150. 
in  case  will  is  inaccessible,  149. 
in  case  will  is  in  foreign  language,  153. 
in  case  of  duplicate  and  mutual  wills,  154. 
in  ease  of  lost  or  destroyed  will,  234. 
in  case  of  will  of  monomaniac,  211. 
in  case  of  nuncupative  will,  240. 
petition;   contents  of,  92,  «.,   152. 
to  be  in  writing,  151. 
verification  of,  151. 
supplemental,  154a. 
withdrawal  of,  156. 
dismissal  of,  when,  156. 
in  case  of  duplicate  will,  contents  of,  154. 

copy  of,  to  be  served  with  citation,  in  New  York  county,  76,  n. 
in  case  of  nuncupative  will,  242. 
of  duplicate  will,  154. 
citation,  when  to  issue,  159. 
supplemental,  154a. 
when  unnecessary,  151. 
contents  and  service  of,  159. 
service  of,  how  made,  159. 

by  whom  maJe,  159. 
original  to  be  iiled,  159. 
who  to  be  cited  on,  99,  157. 

where  decedent  was  a  married  woman,  157. 

beneficiaries  need  not  be  cited,  99. 

person  named  as  executor  in  will,  157. 

public  administrator,   158. 

attorney-general,   104,  n.,   158. 

person  not  cited  may  appear,  154a. 

person  cited  need  not  be  re-served,  on  supplemental  citation,  154a. 

intervention  of  parties  on,  104,  107,  154o. 

of  person  not  cited,  107. 

of  beneficiary  under  former  will,   154o,  ■«. 

of  attorney-general,   104,  n. 
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PROBATE  OF  WlLL  —  contiwued. 

of  foreign  representative  of  deceased  resident,  99,  n.,  154a,  n. 
death  of  party,  effect  of,  101  et  seq. 
appointing  special  guaraian  on,   159. 
hearing,  general  regulations  as  to,  160. 

practice  on,  wliere  no  contest,   151,  160. 
doubt  as  to  compliance  with  statute  requires  rejection,  187. 
surrogate's  duty  of  inquiry,  160,  163,  188. 
no  duty  to  admit  will  because  not  contested,  163,  n. 
proofs  to  be  in  writing,  160. 
what  proof  required,  160. 

oral  examination  of  witnesses  may  be  demanded,  160,  164. 
may  be  taken  by  assistant  in  New  York  county,  160,  n. 
may   be    taken    by    surrogate    though    begun    before    prede- 
cessor, 56. 
contest,  method  of,  161. 
filing  objections,  161. 

inspection  of  will  before  contest,  127,  n, 

may  be  filed  after  witnesses  examined,  161,  m. 

acts  as  caveat,  161,  n. 

no  particular  form  of  objections  necessary,  161. 

amending  objections,  161. 

requiring  written  pleadings,   161. 

notice  of  hearing  of,  must  be  given  beneficiaries,  162. 

determining  contestant's  interest,   104,   133,   163. 

executor  of  former,  may  contest  later  will,  104. 

foreign  public  administrator  may  contest  will  disposing  of  no 

property,  158. 
creditor  of  devisee  may  contest  codicil  which  supersedes  will, 
96,  n.,   104,  m. 
consolidating  proceedings,  155. 
reference  and  jury  trial  on,  121,  164. 

reference  to  siirrogate's  assistant  in  New  York,  117,  160,  n. 
contents  of  order  for  jury  trial,  164. 
transfer  to  Supreme  Court,  164. 
review  of  verdict,  164. 
motion  for  new  trial,  where  made,  164,  n. 
what  questions  may  be  raised  on,  180,  184,  256. 
by  intervening  party,   104,  n. 

court  not  confined  to  issues  raised  by  answer,  184. 
question  relating  to  factum  of  will,  180,  181,  184,  254. 

meaning  of  factum,  180,  181. 
questions  relating  to  exposition  of  will,  180. 
questions  relating  to  validity,  etc.,  of  will  of  personalty,  255. 
facts  material  to  question  of  probate,   180. 
testamentary  character  of  the  will,  182. 

need  not  contain  technical  language,  182. 

memorandum    of     testamentary    intention    insufficient, 

182. 
animus  testandi  must  be  present,  182. 
will  must  conform  to  testator's  intention,  220. 
depends  on  substance,  not  on  form,  182. 
requirements  before  Revised  Statutes,  182. 
conditional  will,  183. 
circumstances  of  execution,  delivery,  and  custody,  184. 
formalities  of  execution,   189. 
subscription,  190. 
must  be  signed  at  end,  190. 
statute  to  be  strictly  construed,  190,  n. 
effect  of  instruments  annexed,  189. 
meaning  of  "  end  "  of  will,  190. 
substantial  compliance  with  statute   sufficient,    190,   195. 
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no  exception  in  favor  of  holographic  wills,  192,  n.,  196. 

intention  of  testator  to  comply  with  statute  immaterial,  189. 

may  be  signed  by  mark,  169,  191. 

by  hand  of  third  person,  191,  192. 

must  be  signed  or  acknowledged  in  presence  of  witnesses,  193. 

attestation  by  witness,  193,  198. 

acknowledgment  of  signature,   193. 

what  is  a  sufficient  acknowledgment,  193. 

witness'  additions,  200. 

publication  by  testator,   194. 

no  particular  form  necessary,  194. 

by   third   person   in   testator's   presence,    195. 

publication   must  be  unequivocal,    195. 

failure  to  publish  not  excused  by  desire  to  conceal  nature 
of  paper,  194. 

testamentary  character  of  paper  must  be  declared,  194. 

sufficiency  of  proof  of  publication,  195,  190. 

object  of  publication,  194,  205. 

republication  by  testator,  197. 

what  formalities  necessary  to  republication,  etc.,  199. 

how  far  affected  by  execution  of  codicil,  197. 

sequence  of  acts  of  execution,  publication,  etc.,  199. 

formalities  must  be  completed  before  death,  189,  n. 
law  of  place  as  affecting  execution,  177. 

law  at  time  of  testator's  death,  177. 

as  to  wills  of  real  property,  178. 

wills  of  personalty,  179. 
testator's  knowledge  of  contents  of  will,  205. 

in  case  of  illiterate  persons,  207. 

presumption  of  testator's  knowledge  of  contents,   205,   206, 
217. 
testator's  competency  as  to  age,  208. 

old  age  as  affecting  capacity,  210. 
alterations  in  will,  effect  of,  on,  224. 
in  case  of  will  of  monomaniac,  211. 
in  case  of  lost  or  destroyed  will,  234. 

existence  of  will,  235. 

due  execution,  236. 
i  fraudulent  destruction,  237. 

contents  of  will,  238. 

declaration  of  testator  as  to  contents  of,  238, ». 

theory  as  to  proof  of,  238. 

issuing  letters  on,  239. 
in  case  of  nuncupative  will,  241. 
in  ease  of  conditional  will,  183. 
I  existence  of  post-testamentary  child,  no  ground  for  refusing,  229. 

evidence  on  hearing,  160. 

attestation  clause,  prima  facie  proof  of  due  execution,  187,  203. 
due  execution  never  presumed  without  proof,  132,  201. 
except  in  case  of  ancient  will,  132,  252. 
order  of  proof,  185. 
'  death  and  identity  of  decedent,  186. 

law  existing  at  time  of  probate  governs,  174. 
questions  of  evidence  governed  by  lex  fori,  179. 
I  custodian  of  will  may  be  examined,  184. 

will  may  be  photographed,  169. 
photographs  of  will  cannot  be  received,  169. 
subjecting  will  to  chemical  tests,  169. 
subscribing  witnesses  to  be  examined,  165. 

production  of,  165. 

all  need  not  be  produced,  188. 
when  in  another  county,  125,  167. 
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surrogate  may  compel  attendance  of  witnesses,  165. 

proof  of  disability  of  witness,  1'66. 

dead,  disabled,  or  absent  witnesses,  125,  166,  169. 

dispensing  with  testimony  of  absent  witness,  when,  166. 

conunission  to  procure,  166. 

death  of  subscribing  witness,  eflfect  of,  166,  169. 

qualification  of  survivor  to  prove  testator's  mark,  169,  202, 
203. 
aged,  sick,  and  infirm  witnesses,   168. 
proof  of  handwriting,  when  allowed,  169. 

in  case  of  will  signed  by  mark,  169,  202,  203. 

dispensing  with  proof  of  handwriting,  when,  169. 
other  than  subscribing  witnesses^  170. 
qualification  of  witnesses  as  to  execution,  171. 

upon  other  issues,  172. 
corroboration  by  third  persons,  204,  n. 
contradicting  subscribing  witnesses,  204. 
interested  persons  as  witnesses,  170. 

when  called  by  contestant,  172. 

what  interest  will  disqualify,  172. 

test  of  disqualifying  interest,  172. 

executor,  170,  172,  n. 

legatees,  171,  172. 

heirs-at-law,  172. 

husband  or  wife  of  party,  170. 

widow,  172. 

mother  of  beneficiary,  172,  n. 

releasing  interest,  173. 
privileged  communications,  174. 

physician,  competency  of,  174,  175. 

of  attorney,  174,  176. 

when  subscribing  witness,  176. 

right  to  exclude,  survives,  174. 

waiver  of  right  to  exclude,  174,  /i..,  175. 

how  waiver  made,  175,  n. 
opinions  as  to  testator's  sanity,  213. 
of  medical  experts,  213. 
of  subscribing  witnesses,  212,  214. 
of  nonprofessional  witnesses,  214,  215. 
declarations  of  testator  on  proof  of  lost  will,  238,  n. 
as  to  revocation,  225. 
in  aid  of  proof  of  publication,  196. 
upon  question  of  mental  capacity,  213,  n. 
as  to  undue  influence,  218, «. 
as  to  contestant's  relationship  to  him,  163,  n. 
burden  of  proof,  rules  as  to,  187,  212. 

on  proponent  to  show  testator's  knowledge  of  contents,  205. 

as  to  want  of  undue  influence,  217. 

to   explain   unnatural  will,   217. 

that  testator  was  of  lawful  age,  187,  208. 

as  to   mental  capacity,   187,   212. 

but  slight  evidence  of  capacity  necessary,  212,  n. 

to  reprove  will  after  reversal  of  probate,  187. 
on  contestant,  when,  212. 

to  show  delusions,  212. 

undue  influence,  212,  216. 
shifting  burden  as  to  testamentary  capacity,  212. 
presumption  of  fraud,  undue  influence,  etc.,  217. 

none  from  mere   fact  of  old  age,  210. 

of  death,  186. 

of  testator's  knowledge  of  contents  of  will,  205,  206. 
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from  lack  of  attestation  clause;  203. 
See   Evidence. 
question  of  testamentary  capacity  for  a  jury,  when,  207,  n. 
weight  of  evidence,  188,  204. 

inquisition,   as  evidence  of  mental  incapacity,  210,  n. 
testimony  of  subscribing  witness  does  not  control,  201,  204. 
efTect  of  witnesses'  failure  of  recollection,  201,  204. 
extrinsic  evidence  as  to  factum,  184. 
in  aid  of  interpretation,  270. 
to  correct  clerical  errors  in  will,   221,  259,   260. 
meaning  of  technical  words  cannot  be  varied  by,  270. 
to  explain  ambiguity  as  to  beneficiary,  274. 
to  aid  in  reading,  testing,  and  applying  will,  271,   272,   273. 
rule  of  admissibility  of,  270,  «. 
decree  granting  or  refusing  probate,  243. 

if  will  properly  executed,  it  must  be  admitted,  243. 

no'  matter  by  whom  presented  or  contested,  245. 

must  state   whether   probate  contested,   243. 

grounds  of  decision  may  be  entered  in,  244. 

issues  to  be  decided  in,  244. 

when  will  of  realty  admitted  as  one  of  personalty,  243,  m. 

may  admit  part  of  will.  245. 

may  admit  will   without   reference  to   validity   of   dispositions, 

244,  255.  n. 
lapse  of  sole  legacy,  no  ground  for  refusing,  763,  n. 
nor  invalid  appointment  of  guardian,   1058,  n. 
may  construe  will,  244,  253,  254,  255. 
offensive  passage  in  will   omitted,   245,   n. 
illegal  provisions  may  be  cut  off,  258,  n. 
effect  of,  generally,  247. 

as  to  personalty,   1070. 

conclusive  as  to  what.  1070. 

as  to  factum  of  will,  1070. 

as  to  question  of  construction  and  validity,   1070. 

of  decree  refusing  probate,  1070. 

as  to  real  property,   1071. 

when  subscribing  witness  not  examined,  1071. 

on  persons  not  cited,   152,  ■«. 

as  evidence,  1071. 
when  surrogate  may  open,  276,  277.     See  Decrees,  etc. 
record  of.  249. 

filing  nonresident  will  with  secretary  of  state,  251. 
recording  foreign  will,  250. 

will   established  in  action,   115,  249. 
disposition  of  will  after   probate,   248. 
certificate  to  be  indorsed  on  proved  will,  246. 

effect  of  record  as  evidence,  249. 
record  of  ancient  wills  as  evidence,  132,  252. 
revocation   of,   on   motion,   276. 

not  affected  by  limitation  of  one  year,  54,  55,  279. 

grounds  of,  276. 

granting  discretionary,  276. 

by  action,  424. 

by  Supreme  Court,  276,  n. 

by  direct  proceeding,  277. 

matter  of  right,  277. 

applies  only  to  wills   of   personalty,   278. 

limitation   of   proceeding,   279.. 

who  may  maintain,  280. 

legatee,   accepting  legacy,   may  not,   257,   280,   n. 
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eflfect  of  pendency  of  appeal  from  decree,  on,  279,  n.,  1142. 

of  prior  adjudication  by  Supreme  Court,  279,  n. 
effect  of  pendency  of  proceeding  on  grant  of  letters,  291,  n. 
doctrine  of  estoppel,  applied  to,  257,  280,  n. 
petition,  contents  of,  281. 
persons  to  be  cited,  282. 
service  and  return  of  citation,  283. 
suspension  of   executor's   proceedings   pending,  284. 
abatement  of  proceeding  on  death  of  party,  101. 
proceeding   on   return   of   citation,   285. 
burden  of  proof,  285. 
will  must  be  proved  de  novo,  285. 
issues  triable,  286. 
validity  of  will  not  an  issue,  286. 
testimony  of  probate  witness  on,  285. 
decision  and  decree,  287. 
efifect   of   decree,   287. 
must  also  revoke  letters,  290. 
notice  of  decree,  to  be  published,  288. 
appeal  from  decree,  289. 

appeal  does  not  stay  execution  of  decree,  289,  1142. 
PROCEEDS : 

of  base  fee,  not  an  asset,  489. 
of  partition  sale  as  an  asset,  489,  n. 
of  realty,  sold  before  decedent's  death  as  an  asset,  489. 
of  sale  under  a  power,  application  to  payment  of  debts,  674. 
estate  of  executors,  etc.,  in,  531. 

where  lands  in  another  State,  531,  m. 
where  proceeds  given  to  another,  530,  m.,  531. 
how  applied,  594,  597. 
when  to  be  paid  into  court,  66. 

by  public  administrator,  paid  into   city  treasury,  387. 
of  sale   of  lands  for  debts,  disposition  of,  893. 

where  appeal  is  pending  as  to  a  debt,   881. 
legacy  payable  out  of,  interest  runs  from  what    date,  776,  777. 
PROFITS: 

realized  on  securities,  liability  of  executor  for,  626. 
whether  principal  or  income,  026. 
froau  personal  use  of  funds,  620. 

on  purchase  by  executor  of  claims  against  estate,  626,  n. 
PROHIBITION,  WRIT  OF: 

where  surrogate  revokes  letters  ex  parte,  when,  438. 
not  granted  to  restrain  surrogate  from  proving  will,  1081,  n. 
PROMISSORY  NOTES: 

indorsement  of,  by  executor,  binds  estate  when,  606,  n. 
PROOF: 

of  claim  against  decedent.     See  Dehts  of  Decedent. 
of  heirship.     See  Heirship. 
of  will.     See  Proiate. 
of  service  of  citation,  76. 
PUBLIC  ADMINISTRATOR: 

the  office  of,  its  nature  and  object,  374. 

who  are  incumbents,  374. 
powers  and  duties  of,  as  collector,  376. 

as  administrator,  343,  344,  346,  n.,  378. 

as  temporary  administrator,  402,  404. 

as  administrator,  c.  t.  a.,  328. 

as  administrator  de  bonis  non,  370, ».,  378,  n. 

without  letters  being  issued  to  him,  374. 

when  entitled  to  citation  on  probate,  158. 

sales  of  perishable  property,  376. 
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seizing  ettects  to  prevent  waste,  etc.,  376. 
liability  for  seizing  property  of  third  person,  374, ». 
may  sue  on  bond  of  predecessor,  374,  n. 
discovery  of  property  withheld,  376. 

when  permitted,  376. 
authority,  extent  of,  375. 
how  evidenced,  377. 
how  superseded,  379. 

is  that  of  administrator,  as  well  as  public  officer,  374. 
must  have  letters  issued  in  order  to  pay  debts,  376. 
filing  affidavit  equivalent  to  issue  of  letters,  when,  376. 
application  for  letters  in  right  of  priority,  378. 
as  administrator  with  will  annexed,  328. 

de  botiis  non,  370,  n,  378,  n. 
actions  by,  not  abated  by  supersedure  of  authority,  379. 
to  set  aside  fraudulent  transfer  by  decedent,  374,  n. 
upon  bond  of  temporary  administrator,  his  predecessor,  374,  n. 
may  be  continued  by  successor,  379. 
annual  statement  of,  to  be  published,  380,  395. 
time  when  publication  required,  380. 
contents  of,  380. 
effect  of  letters  as  evidence,  377. 
county  treasurer  is,  virtute  officii,  381. 

functions,  as  collector,  in  right  of  office,  381. 

to  collect  and  preserve  certain  intestate's  effects,  381. 

in  enumerated  cases  of  intestacy,  381. 

minimum  value  of  effects,  381. 
seizure  of  effects,  on  surrogate's  order,  to  prevent  waste,  381. 
limited  powers  of,  before  letters,  381. 
bond  of,  382. 
appraisal  and  inventory  of  assets,  381. 

to  be  filed,  381. 

penalty  for  failure  to  make,  381. 
letters  of  collection  to,  382. 

notice  of  issuing  of,  to  persons  claiming  administration,  382. 
of  right  to  administer,  to  be  served,  382. 
letters  of  administration  to,  344,  378. 

preferential  right  to,  after  creditors,  343,  344,  346,  n.,  378. 

duty  to  apply  for,  when,  378,  n. 

when  granted,  382. 

bond  to  be  filed,  382. 

certified  copy  of,  sent  to  State  comptroller,  382. 

are  conclusive  evidence  of  authority,  377,  382. 

are  subject  to  revocation,  when,  383,  u. 
accounting  within  one  year  after,  384. 

when  accounting  compellable,  384. 

at  whose  instance,  384. 
must  accept  appointment,  382. 
powers  and  duties  under  letters,  383. 
subject  to  surrogate's  supervision,  383. 
supersedure  of  authority,  385. 

by  letters  testamentary  to  another,  385. 
of  administration  to  another,  385. 

delivery  of  estate  upon,  385. 

validity  of  prior  acts,  385. 

suits  begun  by,  continued  by  successor,  385. 
compensation  and  expenses  of,  384,  385. 
to  pay  balance  into  State  treasury,  384. 

moneys  so  paid,  how  obtained  by  person  entitled,  384,  ra. 
in  counties  in  which  office  of  treasurer  abolished,  381,  n. 
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in  New  York  county,  is  officer  of  county,  386. 
formerly  a  city  officer,  386. 
appointed  and  removed  by  surrogate,  386. 
monthly  reports  by,  to  be  made  and  published,  386. 
functions  as  collector,  in  right  of  office,  387. 

to  collect  and  preserve  certain  intestate  effects,  387. 

five  cases  of  intestacy  enumerated,  387. 

to  sell  property  not  exceeding  $20  in  value,  387. 

restriction  in  case  of  death  without  State,  or  on  foreign  vessel, 

387,  n. 
in  cases  where  executor  refuses  to  act  or  has  died,  387. 
innkeepers  to  report  deaths  to,  388. 
coroners  to  report  inquests  to,  388. 
undertakers  to  report  burials  to,  388. 
penalty  for  failure  to  report,  388. 
to  serve  copy  of  statute  on  innkeepers,  388. 
health  officer  to  account  to,  388. 
-  proceedings  by,  before  letters  or  their  equivalent,  390. 

may  pay  funeral  charges,  390. 
collect  and  preserve  estate,  390. 
discovery  of  property  withheld,  390,  n. 
take  steps  to  procure  letters,  etc.,  390. 
make  advances  to  intestate's  relatives,  390. 
seize  effects  by  surrogate's  order,  to  prevent  waste,  etc.,  390. 
delivery  of  estate  to  one  producing  letters,  393,  394. 
expenses  deducted  in  such  case,  393,  394. 
to  apply  for  letters  if  estate  exceeds  $100,  391. 
when  letters  dispensed  with,  389. 
where  less  than  $100,  notice  to  be  given,  etc.,  389. 
proceedings  if  no  claims  to  property  made,  389. 
affidavit  of  no  claim,  to  be  filed,  389. 
as  evidence,   389. 
letters  of  administration  to,  343,  344,  346,  m.,  378,  391. 
duty  to  apply  for,  when,  378, «.,  391. 
when  to  be  applied  for,  391. 

preferential  right  to,  over  creditors,  343,  344,  346,  ji.,  378,  391. 
may  be  appointed  administrator  de  bonis  non,  370,  n.,  378,  n. 

temporary  administrator,  402,  404. 
notice  of  application  for,  391. 
to  whom  notice  given,  391. 

in  cases  of  nonresident  alien,  391. 
court  obtains  jurisdiction  by  filing  of  petition,  391. 
facts  upon  which  jurisdiction  depends,  391. 
when  application  for,  will  be  denied,  392. 
any  one  may  appear  and  contest  granting  of,  392. 
consul-general  may  appear  for  foreigner,  85,  n.,  391,  n. 
no  other  than  official  bond  necessary,  392. 
cessation  of  authority  on  denial  of,  393. 
duty  of  public  administrator  on  refusal  of,  393. 
supersedure  of  authority,  379,  394. 

any  relative  may  apply  for  letters  within  three  months,  395. 
facts  to  be  proved,  395. 
notice  of  application  to  be  given,  395. 
by  letters  testamentary  to  another,  379,  393,  394. 

of  administration  to  another,  379,  393,  394. 
delivery  of  estate  upon,  379,  393,  394. 
suits  to  be  continued  by  his  successor,  394. 
powers,  duties,  etc.,  under  letters,  395. 

in  general  like  ordinary  administrator's,  395. 
may  sue  and  be  sued,  395. 
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must  make  and  return  inventory,  380,  395. 

to  discover  assets  withheld,  etc.,  395. 

sales  by,  how  conducted,  395. 

proceeds  payable  to  city  treasury,  3'87. 

to  give  notice  to  creditors  to  exhibit  claims,  when,  395. 

to  distribute  without  notice  to  creditors,  when,  395. 

to  pay   debts,   395. 

to  account,  after  six  months,  395. 

may  be  compelled  by  attorney-general,  384. 
final  settlement  of  account,  395. 

citation  and  its  service  in  such  case,  395. 
allowances  on  such  accounting,  395. 
to  pay  legacies  and  shares,  395. 

balance  into  treasury,  386,  395. 
to  deposit  moneys  in  designated  bank,  396. 

except  a  sum  for  current  expenses,  396. 

within  two  days  after  receipt,  396. 

how  such  moneys  obtained  by  person  entitled,  395, «. 

interest  on  such  moneys  belongs  to  next  of  kin,  396. 

•object  of  requiring  deposit,  396. 
disposal  of  money  in  hands  of,  subject  to  court's  direction,  396,  n. 
salary  of,  386. 
commissions  of,  386,  397. 

rate  of,  397. 

a  preferred  claim,  397. 

none  where  application  for  letters  denied,  397. 

expenses  allowed  him  in  any  event,  397. 

but  payable  into  city  treasury,  386. 

may  maintain  action  therefor,  397. 
liability  of,  to  city,  though  a  county  officer,  386. 

city  for  acts  of,  386,  397. 

such  liability  direct  and  primary,  397. 
personal  liability  of,  in  addition;  399. 
surrender  of  papers,  money,  etc.,  to  successor,  394,  399. 
upon  appeal  by,  no  undertaking  necessary,  395. 
in  Kings  county,  peculiarity  of  statute  as  to,  401. 

rules  governing  officer,  in  other  counties,  extended  to,  400. 
preference  to,  after  next  of  kin,  378. 

applies  only  to  nonresident  decedents,  401,  n. 

over  Brooklyn  Trust  Co.,  401,  n. 
letters  of  temporary  administration  to,  402. 
functions  of,  in  right  of  office,  401. 

not  only  to  collect,  but  to  administer,  401. 

in  enumerated  cases  of  intestacy,  401. 

suits  may  be  maintained   by,  when,  401. 

presumption  of  intestacy,  401. 
commissions  and  expenses  of,  402. 
letters  of  collection  to,  without  security,  402. 
in  Richmond  county,  possesses  powers  of  county  treasurer,  381. 

cannot  act  in  cases  where  New  York  public  administrator  has 
jurisdiction,  381. 
PUBLICATION: 

of  appointment  of  terms  of  court,  6. 
of  citation  to  nonresidents,   79.     See   Citation. 
order  for,  how  made;  contents,  81. 
upon  whom  service  by,  may  be  made,  79. 
of  report  by  ;public  administrator,  380,  386,  395. 
of  notice  of  distribution  of  proceeds  of  lands  sold  for  debts,  893. 
of  notice  to  creditors  to  present  claims,  636. 
of  wills.    See  Probate;  Wills. 
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of  d«eree  revoking  probate,  288. 

See  Advertising  for  Claims;  Debts  of  Decedent. 
PUBLIC   POLICY: 

legacy  to  murderer  of  testator  void  as  against,  785. 
when   trusts   against,   266. 

will  of  suicide  not  rejected  as  against,  215,  n. 
contract  by  executor  to  renounce,  void  as  against,  295,  n. 
PUNCTUATIOX : 

may  be  resorted  to,  in  construing  will,  260. 
or  may  be  disregarded^  260,  n. 
PURCHASE: 

by  representative  of  land  to  straighten  boundaries,  permitted,  622,  n. 
of  interest  of  beneficiary,  forbidden,  625,  885. 
presumptively  fraudulent,  625. 

administrator  may  buy  beneficiary's  interest  in  lands,  530. 
ratification  by  beneficiary,  625. 
of  land,  on  foreclosure  of  mortgage,  617. 

for  benefit  of  estate,  617. 
by  executor  without  power,  effect  of,  522. 
by  one  named  as  executor,  but  not  qualifying,  625. 
of  partnership    property,    subject   to   equities   of    deceased   partner's 

estate,  533,  n. 
of  claims  against  estate,  by  executor,  626,  n. 
purchaser  from  heir  protected,  when,  132,  247,  846. 

within  three  years,  take  at  their  peril,  846. 
from  executor,  in  payment  of  latter's  debt,  not  protected,  908. 
interest  of  deceased  purchaser  in  contract,  as  an  asset,  493, «.,  530. 
of  lands  sold  for  debts,  by  forbidden  persons,  effect  of,  885. 
surrogate  cannot  compel  purchaser  to  complete,  888. 

QUALIFICATION: 

of  applicant  for  letters  of  temporary  administration,  408. 

of  administrator,  343,  361. 

of  administrator  c.  t.  a.,  328,  332. 

of  ancillary  administrator,  315. 

of  ancillary  executor,  315. 

of  testamentary  trustee,  320. 

of  executor,  must  be  within  thirty  days,  298. 

exclusion  on  failure  to  qualify  or  renounce,  298. 

need  not  separately  qualify  as  trustee,  320,  449. 

necessary  qualifications  of  executor,  303  et  seq. 
iSee  Executor;  Letters  Testamentary. 
of  ancillary  executor,  315. 
of  witnesses.     See  Probate;  Witness. 
QUARANTINE : 

of  widow,  statutory  provision  as  to,  560. 

period  of,  560. 

not  affected  by  nonassigmnent  of  dower,  560. 

relates  only  to  lands  in  which  widow  is  dowable,  560. 

as  to  lands  held  by  husband  as  tenant  in  common,  560,  n. 

right  ceases  after  forty  days,  560. 

what  is  reasonable  sustenance,  561. 

right  not  affected  by  insolvency  of  estate,  561. 

is  irrespective  of  the  articles  set  apart,  561. 

is  a  personal  right,  561. 

waiver  of,  by  acceptance  of  bequest  in  lieu  of,  560. 

discretion  of  surrogate  as  to  amount,  561. 

subject  to  appeal,  561. 

cannot  include  maintenance  of  children,  561. 
nor  mourning  outfit,  561. 

82 
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QUARANTINE  —  continued. 

includes  supplies  left  on  hand,  561. 
and  reasonable  cost  of  board,  561. 
administration  of  intestate's  goods  arriving  at,  387. 
duty  of  health  officer  as  to  those  dying  at,  3d8. 

RATIFICATION: 

by  beneficiary  of  executor's  collusive  sale,  594,  n. 

illegal  investments,  622. 

of  executor's  purchase  of  trust  property,  625. 

beneficiary  must  know  all  the  facts,  626,  re. 
REAL  ESTATE,  PROCEEDINGS  TO  SELL: 

executor,   etc.,  no  power  over  land,  unless  given  by  will,  527,  528, 

530,  594. 
land  made  liable  for  debts,  if  parsonalty  insufficient,  673,  834. 
objects  aimed  at,  by  the  statute,  835. 
history  of  the  statute,  836. 
nature  of  proceedings,  837. 

action  in  Supreme  Court  not  maintainable,  834,  839,  n. 
action  to  compel  execution  of  power  of  sale  for  debts,  834,  n. 
jurisdictional  facts,  rulings  as  to,  S38,  850. 
statutory  requirements  must  be  strictly  pursued,  835. 
what  surrogate  has  jurisdiction,  839. 
w^hat  confers  jurisdiction,  839,  850,  n. 

not  confined  to  lands  in  surrogate's  county,  839. 
what  property  liable  to  be  applied,  673,  674,  834,  840. 

decedent's  interest  in  contract  for  ptirchase,  840,  841. 

fixtures,  840,  n. 

property  purchased  with  pension  money,  844,  n. 
effect  of  power  of  sale  in  will,  842. 
when  power  of  sale  implied,  594,  ».,  842. 
where  lands  charged  with  payment  of  debts,  840,  843. 
when  intention  to  charge  lands  implied,  843. 
husband's  right  of  curtesy  does  not  prevent  sale,  841,  n. 
lands  exempt,  840,  844. 
for  what  purposes  sale,  etc.,  may  be  had,  845. 

decedent's  debts  and  funeral  expenses,  845. 

expenses  of  administration,  845. 

debts,  other  than  decedent's,  excluded,  845. 

"  costs  payable  out  of  estate,"  excluded,  845,  n. 

claims  of  representative  for  reimbursement,  845. 

taxes  accruing  subsequent  to  decedent's  death,  845. 
surplus  on  foreclosure,  applicable  to  payment  of  debts,  847, «.,  902. 

903. 
when  application  to  be  made,  846. 
limitation  of  proceeding,  846,  847. 

policy  of  statute  as  to  limitation,  846,  847. 

lien  of  creditor  for  three  years,  685,  847. 
I  purchasers  from  heirs  take  at  their  peril,  847. 

creditor's  time  extended,  if  claim  in  litigation,  848. 
filing  notice  to  procure  such  extension,  848. 
application  to  cancel  such  notice,  848. 
sale  in  partition  will  not  prevent  proceeding,  847. 
who  may  apply  for  sale,  849. 
petition;  contents  of,  850. 

jurisdiction  depends  upon  petition,  850,  re. 

must  state  facts  establishing  petitioning  creditor's  claim,  849. 

Inquiry  by  surrogate,  in  order  to  frame,  850. 

prayer  of,  851. 
accounting  by  representative  may  be  required,  852. 
jurisdiction  of  the  person  of  parties,  853. 
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REAL  ESTATE,  PROCEEDINGS  TO  SELL  —  continued. 
who  necessary  parties,  &51,  ii,.,  So3. 
infant  parties,  854. 
citation,  when  to  issue,  contents  of,  855. 

to  wliom  directed,  855. 

may  be  issued  to  persons  not  named  in  petition,  855. 

when  to  be  made  returnable,  855. 

when  publication  necessar}'.  So-"),  n. 
hearing  before  surrogate,  856. 

intervention  of  creditors  on,  850. 

disputed  claims  of  strangers  determinable  on,  858. 

jurisdiction  of  surrogate  as  to  disputed  claims,  49,  645,  858,  96S, 
969. 

determining  insufficiency  of  assets,  859. 
who  may  oppose  application,  856,  857. 

defenses  allowed,  857. 

of  statute  of  limitation  against  debt,  858. 

sufficiency  of  assets  to  pay  debt,  859. 
effect  of  admissions  of  representative-;  to  bind  heirs,  860. 
effect  of  judgment  as  evidence  of  debt,  861. 

how  proved,  861. 

must  have  been  rendered  on  the  merits,  861. 

on  offer,  excluded,  861. 

on  inquest,  861. 

costs  in,  861,  862. 
jury  trial  in  reference  to  question  of  fact,  121,  863. 

power  to  order,  discretionary,  863,  n. 

form  of  order  directing,  121,  863. 

motion  for  new  trial,  121,  864. 

to  what  court  made,  864. 

verdict  of  jury  to  be  certified  to  surrogate,  SG4. 

appeal  from  order  for  new  jury  trial,  80.5,  1146. 

costs  of  such  appeal,  865. 
reference  may  be  ordered,  863. 

powers  of  referee,  863,  n. 
staying  proceedings  pending  accounting,  866. 
enjoining  sale,  866,  n. 
discontinuance  of  proceeding,  867. 
proof  necessary  for  decree,  868. 

no  decree  if  payment  of  debts  secured,  SOSa. 
decree,  general  requisites  of,  869. 

conclusive  as  to  insufficiency  of  assets.  872. 

must  describe  property,  809,  874. 

must  direct  mortgage,  lease,  or  sale,  869. 

who  may  impeach  decree,  872. 

cannot  be  attacked  collaterally,  in  general,  872. 
questioned  only  on  appeal,  872. 

heirs-at-law  may  appeal  from  allowance  of  disputed  claim, 
872. 

defects  and  irregularities  in,  not  affecting  title,  873. 

by  whom  decree  executed,  874. 

executor  to  give  bond  before  executing,  876. 
form  and  penalty  of  bond,  876. 
effect  of  failure  to  give  bond,  877. 
revocation  of  letters  on  failure  to  give  bond,  878. 

effect  of  death  of  representative,  875. 

successor  to  complete  sale,  875. 
must  give  security,  875. 

provision  in,  for  investment  of  infant's  surplus,  900. 
for  investment  of  dower  fund,  899. 

effect  of  other  pending  proceedings  for  same  object,  902, 
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stay  pending  such  proceedings,  902. 

decree,  where  sale  had  in  such  other  proceeding,  902. 

surplus  in  such  other  proceeding  payable  to  surrogate,  903. 

surplus,  how  distributable,  903. 

proceeding  therefor,  903. 
sale  may  be  private,  87  L  874,  884. 
or  public,  871,  884. 
minimum  price  allowable,  874. 
of  distinct  parcels  to  be  made  in  what  order,  879. 
where  heir  has  aliened  such  estate,  879. 

where  devisee  of  two  undivided  interests  has  aliened  one,  879. 
where  undivided  share  devised  or  aliened,  880. 

or  a  precedent  estate  created,  880. 

application  of  proceeds  in  such  cases,  880. 
maj'  be  subject  to  incumbrances,  871. 
allowance  to  creditor  on  purchase,  881. 
terms  of  credit  allowed  on,  882. 

in  case  of  sale  of  interest  under  a  contract,  882. 
manner,  place,  and  notice  of,  883. 
who  may  not  buy  at,  885. 
effect  of  purchase  by  forbidden  persons,  885. 
surrogate  may  direct  repayment  of  deposit  by  purchaser,  886. 
cannot  compel  purchaser  to  complete,  888. 
bond  of  purchaser  to  secure  payments,  when  required,  890. 
penalty  of,  890. 

of  part  of  interest  in  land  contract,  .'if)2. 
right  of  purchaser  to  enforce  performanc?,  892. 
further  sale  after  partial,  895., 
conveyance  must  be  executed  by  person  selling,  887. 
form  of,  887. 
limited  effect  of,  889. 

where  land  aliened,  and  letters  delayed  four  years,  889. 

may  include  dower,  889. 

priority  of,  over  one  executed  before,  but  not  recorded,  889. 

carries  growing  crops,  889. 

of  interest  in  land  contract,  effect  of,  891. 

of  partial  interest  in  such  contract,  effect  of,  892. 
distribution  of  proceeds,  893. 

investment  of  dower-fund,  899. 
investment  of  deposit  of  infant's  surplus,  900. 
mode  of  distribution  of,  901. 

accounting  by  representative  for  proceeds  of  sale,  905,  928. 
costs  and  expenses  of  the  proceeding,  904., 
amount  of,  904. 

rules  governing  allowance  of,  904. 
allowance  to  special  guardian,  904,  n. 
evidence  of  appointment  of  special  guardian  after  twenty-five  years, 

reimbursement  of  heir,  out  of  assets  subsequently  discovered,  907. 

not  ordered  where  unsecured  creditors  remain,  907. 
REAL  PROPERTY: 

defined,  with  respect  to  descent,  796,  n. 

order  of  descent  of,  796. 

inheritance  by  collateral  relatives,  801. 

devised,  status  of  growing  crops  on,  491. 

probate  not  necessary  to  passing  of  title  to,  132. 

conversion  of,  into  personal  property,  269,  529. 

when  subject  to  payment  of  debts,  673,  674,  834. 

See  Real  Estate,  Sales  of,  etc. 
interest  in,  to  be  inventoried  as  assets,  489,  530.     See  Assets:  Execu- 
tors, etc. 


^1r?.^?  °^«  General  Index.  1301 

to  secUons. 

REAL  PROPERTY  — cowttjiited. 

authority  of  executors,  etc.,  over,  527,  530,  594.     See  Executors,  etc. 

cannot  be  delegated,  594. 

of  temporary  administrator,  412,  595,  ■«.. 

of  administrator,  o.  t.  a.,  335,  527. 
of  decedent,  not  bound  by  judgment  against  representative,  570. 
of  absentee,  authority  of  administrator  over,  413. 
power  of  sale  of,  when  not  implied,  531. 
dower  not  a  lien  upon,  813,  n. 
sales  of,  under  a  power,  594. 

accounting  after,  919,  926. 

estate  of  executors,  etc.,  in  proceeds  of,  531. 

where  lands  are  in  another  State,  531, ». 

by  ancillary  executors,  318. 
decedent's  contract  to  sell,  performance  of,  545a,  630,  n. 
decedent's  contract  to  purchase,  executor's  estate  in,  489,  493, «.,  530. 

applicability  to  debts,  840,  841. 
purchase  of,  to  straighten  boundaries,  permitted,  622,  n. 
rents  of.     See  Bents. 
legacies  charged  upon.     See  Legacy. 
proceeds  of  sales  of.     See  Proceeds. 
of  partnership.     See  Partnership  Property. 
REAPPOIl^TMENT: 

right  of  administrator  to,  after  revocation  of  letters,  447. 
of  executor,  after  acceptance  of  resignation,  447. 
of  testamentary  trustee  after  renunciation,  not  made,  449. 
REARGUMENT: 

when  allowed,  54. 
RECEIVER: 

as  party  to  proceedings,  97. 

with  powers  of  administration  c.  t.  a.,  appointed  by  Supreme  Court, 

326,  n. 
of  property,  may  petition  for  payment  of  distributive  share,  97. 
of  legatee,  may  compel  accounting,  938. 
of  legacy  to  life  tenant,  749. 
RECITALS: 

in  pleadings,  as  evidence  of  facts  1079,  1081. 

in  decrees,  effect  of,  77, «.,  1081. 

effect  of  defective,  on  process  issued,  1082. 

where  all  parties  in  interest  not  cited,  1082. 
RECORDS: 

books  for,  to  be  kept  by  surrogate,  24. 

open  for  inspection  at  all  reasonable  times,  24. 

what  must  be  recorded,  24,  41,  249. 

of  predecessor,  surrogate  to  certify,  249. 

surrogate  must  record  will,  after  probate,  249. 

such  record,  or  a  copy,  made  evidence,  247,  249. 
of  proceedings  taken  before  special  officer,  or  court,  18,  19. 
what  decrees  must  be  noted  in  margin,  24. 

recording  domestic  will  of  realty  in  surrogate's  office,  247,  249. 
copy  of  record  of  ancient  will  as  evidence,  132,  252. 
surrogate  to  record  will  proved  by  action,  136,  249. 

decree  revoking  letters,  441.  i 

decree  revoking  probate  of  heirship,  1127. 
recording  decree  probating  heirship,  1124. 

deed  appointing  guardian,   1060. 

copy  foreign  will  in  surrogate's  office,  250. 

in  office  of  secretary  of  state,  251. 

record,  as  evidence,  250, ». 
custody  of,  27. 
search  of,  26,  n. 
fees  for  copies  of,  39. 

exemplification  of,  power  of  surrogate,  52. 
to  be  delivered  to  successor,  26. 
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BEFERENCE: 

surrogate  disqualified  to  act  as  referee,  7, «. 
officials  appointed  by  surrogate,  not  to  act  as  referee,  22. 
clerk  of  court  may  act  as  referee,  by  consent,  22,  n. 
surrogate's  power  to  order,  117. 

cannot  refer  intermediate  account,  817,  n. 

nor  where  estate  is  less  than  $1,000,  117,  963. 

to  take  testimony  in  probate  cases,  117. 

to  examine  account,  963. 

to  determine  question  of  fact  in  transfer  tax  proceeding,  718. 
^powers  and  duties  of  referee,  118,  964. 

to  allow  amendments,  961, «. 
trial  before  referee,  975. 

referee  to  take  proof,  may  pass  upon  questions  of  evidence,  117,  m. 
referee's  report  and  exceptions  thereto,  118,  977. 

must  state  findings  separately,  118,  977. 
power  of  referee  where  party  refuses  to  proceed,  120,  n. 
of  accounts,  963.     See  Accountings. 
in  proceeding  to  sell  lands-  for  debts,  863. 

of  claims   against  decedent,    117,".,   650,   963,  ■«.     See  Debts   of  De- 
cedent. 
«f  application  to  compel  return  of  inventory,  503,  n. 
compensation  of  referee,  120. 

on  reference  of  disputed  claim,  659,  n. 

taxing  fees  of,  in  New  York  county,  120. 

motion  to  tax,  where  party  refuses  to  proceed,  120,  n. 
sending  report  back  for  further  findings,   118,   119,   965. 
further  proof  may  be  taken  by  surrogate,  119. 
surrogate  need  not  make  new  findings  on  confirming  report,  119. 
within  what  time  must  be  acted  on,  119. 
confirming  report,  119. 
objection,   that  testimony  not  signed  by  witnesses,  may  be  waived, 

119,  n. 
termination  of  reference,  does  not  apply  to  reference  to  report,  117,  n. 

right  to  terminate  may  be  waived,  119. 
power  of  appellate  court  to  order,  1145. 
EEFUND: 

of  abated  legacy,  to  estate,  761. 

of  legacy  erroneously  paid,  surrogate  cannot  order,  47,  761,  n.,  774. 

remedy  of  executor  in  case  of  void  legacy,  774. 
of  transfer  tax,  732.     See  Transfer  Tax. 
EEIMBUESEMENT : 

of  representative  for  transfer  tax  paid,  715. 

for  expenses  of  administration,  555. 

right  of,  superior  to  claims  of  creditors,  661,  n. 

sale  of  lands  for,  845,  n. 
of  heirs  for  debts  paid,  after  sale  of  lands,  etc.,  907. 

not  ordered  where  unsecured  creditors  remain,  907. 
JREJECTION: 

of  claim  against  decedent,  what  amounts  to,  648. 

mere  silence  not  an  admission,  648. 

merely  filing,  insufficient,  648,  n. 

may  be  oral  or  written,  648. 

must  be  made  to  claimant  or  his  agent,  648. 

surrogate  may  determine  question  of,  645,  n.,  969. 

effect  of  unreasonable  delay,  648. 

See  Creditor  of  Decedent;  Debts  of  Decedent;  Presentation  of 
Claims;  Unreasonable  Resistance 
KELATIONSHIP: 

of  contestant  to  decedent,  latter's  declarations  competent,  163,  n. 
degrees  of.     See  Intestate  Succession. 
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RELEASE: 

determination  of  validity  of,  on  accounting,  47,  949,  968. 
of  sureties  on  giving  new  bond,  462,  464.  465.    See  Bond. 
from  commitment  for  contempt,  undertaking  for,  1098. 
of  interest  by  witness,  for  purpose  of  testifying,  173. 
RELIGIOUS  CORPORATIONS: 

gifts  to,  in  trust  for  care  of  burial  lot,  265o,  n. 

not  subject  to  the  charge  of  indefiniteness,  266a. 
not  taxable,  etc.,  907. 
validity  of,  262,  n. 

See  Legacy;  Transfer  Tax;  Trusts. 
REMAINDERMAN: 

protection  of  interest  of,  in  chattel  subject  to  life  estate,  987. 
may  require  security  of  legatee  for  life,  749,  987. 
may  petition  for  accounting  pending  life  estate,  934. 
limitation  of  action  by,  against  life  tenant  to  recover  legacy,  749,  n. 
REMEDIES: 

must  be  pursued  separately,  88,  944. 
REMITTING  PROCEEDINGS: 

by  appellate  court  to  have  findings  stated  separately,   114,  n. 

to  surrogate  for  further  proof,  1145. 
by  Court  of  Appeals,  1149. 

to  Supreme  Court  on  vacancy  or  disability  of  surrogate,  12,  13. 
return  of  such  proceeding  to  Surrogate's  Court,  17,  18. 
REMITTITUR: 

from  Court  of  Appeals,  1149. 
REMOVAL: 

from  State  by  executor,  as  ground  for  revoking  letters,  431,  435. 
of  representatives.     See  Administrator ;  Letters  Testamentary ;  Revo- 
cation. 
of  clerk  of  court,  20. 

of  testamentary  trustees.-    See  Trustee,  Testamentary. 
of  guardians.     See  Quardians,  etc. 
RENTS: 

legacy  of,  restrictions  on,  260  et  seq. 

accumulation  of,  restriction  on  power  to  direct  by  will,  262. 
recovery  of,  by  executor,  etc.,  532. 
liability  of  executor  for,  608.     See  Executors,  etc. 
due  from  decedent,  preference  in  payment  of,  664,  670. 
of  real  property  as  assets,  492,  532.     See  Assets. 
when  applicable  to  payment  of  debts,  674. 
estate  of  executor,  etc.,  in,  532. 

when  lands  equitably  converted,  532. 
when  bequeathed  for  life,  532. 
RENUNCIATION: 

of  appointment  by  executor,  295. 
right  to  renounce,  295. 
how  effected,  296. 
when  implied,  298. 
agreement  to  renounce,  void,  295, ». 
retraction  of,  297. 

trustee  cannot  be  appointed  after,  449. 
executor  cannot  retract  after  qualification,  297. 
surrogate's  discretion  as  to,  297. 
exclusion  on  failure  to  qualify  or  renounce,  298. 
effect  of,  on  probate,  331,  to. 

of  prior  right  to  administration  in  intestacy,  352. 
may  be  oral,  if  acted  on,  352,  n. 
with  will  annexed,  331. 
of  testamentary  trustee,  appointment  of  successor,  321. 
of  provision  in  will  in  lieu  of  commissions,  746. 
of  testamentary  guardianship,  1060,  1061. 
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REPAIRS.     See  Improvements. 
REPLY: 

to  objections  to  account,  none  required,  961. 
REPORT: 

of  special  guardian  on  accountings,  974. 
of  referee  on  accounting.     See  Accountings ;  Reference. 
form  of,  and  exceptions  thereto,  118,  977. 
statement  of  findings  in,  118,  977. 
confirmation  of,  119. 
of  referee  on  hearing  of  disputed  claims,  655. 

need  not  be  confirmed,  654,  655. 
of  appraiser  of  assets,  as  an  inventory,  498,  n. 
in  proceedings  to  assess  transfer  tax,  725. 
in  proceedings  to  sell  lands,  etc.,  870. 
of  county  treasurer  acting  as  public  administrator,  381. 
of  public  administrator,  monthly,  386. 
of  sale  of  lands  for  payment  of  debts,  886. 
of  surrogate  as  to  fees  collected,  41. 
See  Trial  Practice. 
REPRESENTATION : 

doctrine  of,  802,  818. 

among  collateral  relatives,  as  to  descent,  802,  n. 

as  to  distribution,  818. 
limitation  of,  among  collaterals,  818. 
REPUBLICATION: 

of  will,  197,  199,  228.     See  Prolate;  Witt. 

by  married  woman,  of  will  executed  before  marriage,  197,  228,  n. 
of  will  defectively  executed  not  affected  by  codicil,  197. 
otherwise  as  to  will  which  has  become  inoperative,   197. 
REQUEST: 

for  findings.     See  Findings. 

to  witness  to  attest  will,  presumed,  when,   198,  201. 
no  precise  form  of  words  necessary,   198. 
may  be  made  by  third  person,  198,  n. 
RESIDENCE: 

distinction  between  domicile  and,  143a,  795,  n. 

as  affecting  jurisdiction  of  surrogate  on  probate,  140,  141,  143,  143a. 
to  appoint  general  guardian,  1016. 
to  grant  letters  of  administration,  341. 
as  aflfecting  imposition  of  transfer  tax,  703. 
of  infant,  that  of  parent,  for  purposes  of  jurisdiction,  341. 
change  of,  as  affecting  mode  of  execution  of  will,  179. 
of  subscribing  witnesses  to  will,  to  be  affixed  to  signature,  200. 
RESIDENT: 

meaning   of   term,   as   affecting   surrogate's   jurisdiction   on   probate, 
140,  143o. 
RESIDUARY  LEGATEE.     See  Legacy. 

legacy  to,  subject  to  debts  before  general  legacies,  680,  n. 
priority  of  right  to  administration  with  will  annexed,  328. 
RESIGNATION: 

of  executor  or  administrator,  442.     See  Letters,  etc. 
petition  for,  443. 

right  to  resign,  not  absolute,  295,  442. 
grounds  for  allowing,  442. 
after  acceptance,  cannot  be  retracted,  295,  n. 
accounting  upon,  443,  919,  942. 
of  testamentary  trustee,  451. 
of  testamentary  guardian,  1068. 
of  general  guardian,  1042.     See  Guardian,  General. 
RESTITUTION.     See  Reimbursement;  Refund. 
RETRACTION: 

of  renunciation  of  right  to  letters,  297,  353. 

not  allowed  after  same  accepted,  295,  n.,  297. 
of  resignation,  not  allowed  after  acceptance,  295,  n. 
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RETROACTIVE: 

letters,  how  far,  130,  324,  364o,  448,  563. 
transfer  tax  act,  how  far,  697,  n.,  699a. 
REVISED  STATUTES: 

enforcement  of  decrees  under,  1084.     See  Decrees,  etc. 
jurisdiction  of  surrogate  prior  to,  42,  n. 

under,  42. 
execution  of  wills  before,  182. 
REVIVING  WILL.     See  Codicil;  Revocation;  Will. 
REVIVOR: 

of  proceeding  on  death  of  party.    See  Ahatement  and  Revivor. 
REVOCATION. 

of  wills,  generally,  222. 

by  later  will,  223. 

not  where  later  will  void  for  want  of  testamentary  capacity,  223. 

by  cancellation  or  destruction,  224,  225. 

to  be  proved  by  two  witnesses,  224. 

expert  evidence  as  to  genuineness  of  cancellation  marks,  225,  n. 
in  writing,  must  be  executed  with  same  formalities  as  will,  223. 
by  codicil,  223,  231. 
irrevocable  will,  223,  n. 
presumption  as,  to  intention  to  revoke,  223. 
complete  destruction  not  necessary  to  prove,  224. 
intention  to  revoke  necessary,  225,  227. 
effect  of  alterations  in  will  on  probate,  224. 
of  later  will  does  not  revive  the  first,  230.  . 
effect  of,  on  codicil,  226. 

declarations  as  evidence  of  intention  to  revoke,  225. 
of  duplicate  will,  presumption  as  to,  154. 

nonproduction  of,  no  ground  for  revocation,  154,  n. 
implied  from  change  of  property,  227. 

from  inconsistency  of  later  disposition,  223,  227. 

from  subsequent  marriage,  228. 

from  birth  of  posthumous  child,  229. 
mutual  will,  though  revoked,  enforceable  in  equity,  154,  n. 
of  probate  of  will,  276,  277.     See  Prolate. 

by  action,  424. 
of  pi'obate  of  heirship,  1125. 
of  gifts  causa  mortis,  588,  592. 
of  letters  testamentary,  429  et  seq. 

accounting  upon,  919,  923,  n.,  942. 

of  administration,  429  et  seq. 

power  of  surrogate  to  order,  44,  50,  59,  425,  429. 

to  testamentary  trustee,  449. 

of  guardianship,  1045,  1067. 

of  temporary  administration,  421,  428. 

See   Accountings ;   Administrator ;   Guardian,    General;   Let- 
ters; Trustee,  Testamentary ;  Will. 
RICHMOND  COUNTY: 

public  administrator  in.   See  Public  Administrator. 

RULES: 

power  of  surrogate  to  make,  58. 

Wigram's,  as  to  interpretation  of  wills,  270,  n. 

SAFE  DEPOSIT  COMPANY: 

production  of  will  by,  power  of  surrogate  to  order,  129. 
duty  of,  in  relation  to  taxes  upon  transfers,  717. 
cannot  surrender  property  without  consent  of  State  comptroller,  717. 
examination  of  securities  deposited  with,  717. 
See  Transfer  Tax. 
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SAILOR: 

will  of.     See  Nuncupative  Will. 
SALARY: 

of  public  administrator,  386. 

of  surrogate,  37. 

of  temporary  and  acting  surrogate,  38. 


SALES: 


equity  will  follow  assets  in  hands  of  purchaser  with  notice,  522. 

purchaser  from  heir,  when  protected,  132,  247,  846. 

purchase  by  trustee  presumptively  fraudulent,  625. 

collusive  sale  may  be  ratified  by  beneficiary,  594,  n. 

eSfect  of  purchase  by  executor  without  power,  522. 

by  one  executor,  where  other  refused  to  act,  valid,  524. 

personal  liability  of  representative  on  his  contract  of,  595,  ».,  606,  n. 

of  stale  and  doubtful  claims,  599,  629. 

of  crops,  when  effects  a  severance  from  freehold,  491. 

for  payment  of  transfer  tax,  715. 

by  public  administrator,  387,  395. 

by  temporary  administrator,  411,  412. 

power  of,  executors,  etc.,  as  donees  of,  531,  594.     See  Executors,  etc. 

under  foreign  will,  250,  n.,  318. 

when  implied,  594,  ».,  842. 

when  not  implied,  531. 

does  not  alone  vest  estate  in  executors,  531. 

effect  of,  on  proceeding  to  sell  lands  for  debts,  842. 

executor  cannot  convey  with  covenants  of  warranty,  594. 

but  may  covenant  as  to  location  of  building  line,  594. 

does  not  include  power  to  mortgage  or  exchange,  594. 

exchange  may  be  effected  by  consent  of  heirs,  594,  n. 

sale  of  land  for  stock  in  corporation  formed  to  take  it  over,  594,  n, 

contemplates  sale  for  cash,  594. 

if  object  fails,  power  falls  with  it,  594. 

extinguishment  by  election  to  take  lands,  594,  n, 

by  death  of  one  whose  consent  necessary  to  exercise  of,  594. 

power  cannot  be  delegated,  594. 

probate  and  letters  necessary,  594. 

whether  public  or  private,  594. 

directions  in  will  to  be  followed,  594. 

accounting  after  sale  of  lands  under  a  power,  919,  926. 

of  administrator,  on  deficiency  of  assets,  595. 

of  ancillary  executor,  318. 

to  bid  in  property  for  benefit  of  estate,  617. 

representative  cannot  occupy  position  of  buyer  and  seller,  625. 

to  pay  debts,  etc.     See  Real  Estate,  etc. 
proceeds  of,  how  applied,  594,  597. 

when  subject  to  payment  of  debts,  674. 

when  to  be  paid  into  court,  66. 

estate  of  executors,  etc.,  in,  531. 
of  personal  property,  when  and  how  made,  598. 

time  and  manner  discretionary,  598,  n. 

should  be  for  cash  or  equivalent,  598. 

election  of  legatee  to  take  personalty  in  kind,  598,  n. 
purchase  of  trust  property  by  executor,  625. 

beneficiary  may  ratify,  625. 

but  must  know  all  the  facts,  626,  n, 

executor  not  qualifying,  may  purchase,  625. 

but  if  he  afterward  qualify,  sale  voidable,  625. 

executor  charged  with  profits  on  purchase  of  claims  against  es- 
tate, 626,  n. 
of  perishible  property,  376,  411. 

See  Executors,  etc.;  Purchase. 
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SATISFACTION : 

of  orders  for  money,  same  as  judgments,  lOOla. 
of  legacies,  delined,  750. 

distinguished  from  ademption,  750. 
by  advancement,  753. 
burden  on  executor  to  establish,  753,  n. 
See  Legacies. 
SCIENTIFIC  INSTITUTIONS: 

bequests  to,  exempt  from  transfer  tax,  708. 
SEAL: 

of  Surrogate's  Court,  5. 
not  necessary  to  execution  of  will,  192. 
SECRETARY  OF  STATE: 

nling  foreign  will  with,  251. 
SECURITY  FOR  COSTS: 

in  actions  by  executors,  572. 
when  a  matter  of  right,  572. 
surrogate  cannot  require,  1103,  n. 
SECURITIES : 

deposit  of,  in  Surrogate's  Court,  66. 
to  reduce  penalty  of  bond,  460. 
how  withdrawn,  460. 
in  banks,   etc.,   examination   of,   by   comptroller   relative   to  taxable 

transfers,  717. 
commissions  on,  1002. 

losses  on,  liability  of  executors  for,  626,  985,  ™. 
SERVICE. 

of  citation  within  State,  upon  natural  person,  76. 
may  be  made  in  any  county  of  the  State,  76. 
on  nonresident  within  State,  when  publication  ordered,  void,  76,  n. 
must  be  made  within  sixty  days,  70. 
by  whom  made,  76,  «.,  159. 
on  corporations,  infants,  and  incompetents,  77. 
substituted,  78. 
by  publication,  79. 

contents  of  order,  81. 
when  complete,  81,  n. 
mailing,  81. 
how  made,  82,  83. 
return  of  such  service,  82,  n. 
where  residence  or  person  unknown,  80. 
without  the  State,  personally,  82. 
of  papers  on  attorneys,  86. 

irregularities  in,  waived  by  answering  on  the  merits,  85,  ■«•. 
classes  of  persons  upon  whom,  to  be  made,  75,  157. 
admission  of,  76. 
proof  of,  76. 
waiver  of,  84. 

of  rejection  of  claim  by  mail,  statute  of  limitation  extended,  648,  n., 
649a. 
See  Citation. 
SET-OFF: 

surrogate  cannot  entertain  defense  of,  47,  966. 

of  legatee's  debt  against  legacy,  748,  n.,  785,  ».,  966. 

not  prevented  by  statute  of  limitations,  748,  n.,  966,  n. 
of  representative's  debt  against  his  commissions,  972,  991,  »i. 
SHERIFF: 

liable  for  default  in  executing  warrant  of  attachment,  1097. 
SIGNATURE : 

of  testator,  to  will,  must  be  at  end,  190. 
by  mark,  191. 
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by  hand  of  third  person,  191,  192. 

must  be  made  or  acknowledged  before  witnesses,  193. 

proof  of,  where  witnesses  dead,  169. 

where  will  signed  by  mark,  169,  191,  202,  203. 
of  subscribing  witnesses,  193,  198. 
by  mark,  198. 
by  hand  of  another,  198. 
need  not  be  in  presence  of  each  other,  198. 
See  Prolate;  Will 
SINKING  FUND: 

to  protect  estate  from  loss  of  premiums  paid  on  securities,  622,  «., 
626,  749,  n. 
SISTER.     See  Intestate  Succession. 
SOLDIER: 

will  of.     See  Nuncupative  Will. 
SOUND  MIND.    See  Probate;  Testamentary  Capacity;  Will. 
SPECIAL  COUNTY  JUDGE: 

when  to  act  as  surrogate,  4,  10. 
bond  of,  when  acting  as  surrogate,  28,  29. 
SPECIAL  GUARDIAN.     See  Guardian  ad  Litem. 
SPECIAL  PROCEEDINGS: 

all  proceedings  in  Surrogate's  Court  are,  67. 
what  deemed  commencement  of,  70. 
SPECIAL  SURROGATE: 

when  to  act  as  surrogate,  4. 
bond  of,  28. 
SPECIFIC  LEGATEE : 

priority  of  right  to  administration,  c.  t.  a.,  328. 
when  legacy  to,  abates,  736,  754. 
when  such  legacy  payable,  736,  754. 
application  of  legacy  to  payment  of  debts,  673. 
See  Legacy. 
SPECULATION: 

distinction  between  investment  and,  622. 
by  representative,  forbidden,  622. 

decedent's  speculative  accounts  should  be  closed  out,  622,  623,  n. 
estate  cannot  be  employed  as  margin  to  decedent's  stock  accounts, 
622,  623,  n. 
SPIRITUALISM: 

belief  in,  as  affecting  validity  of  will,  215,  n. 
STALE  CLAIMS: 

sale  of,  by  executors,  599,  629. 
STATE: 

bequest  to,  to  found  fellowships,  void,  268. 
STATE  TREASURER: 

surplus,  on  public  administration,  paid  to,  384,  386,  395. 
STATUTE  OF  DESCENTS: 

provisions  of,  stated  and  construed,  796  et  seq. 
See  Descent;  Intestate  Succession. 
STATUTE  OF  DISTRIBUTIONS: 

provisions  of,  stated  and  construed,  816  et  seq. 
See  Distribution,  etc.;  Intestate  Succession. 
STATUTE  OF  FRAUDS: 

application  of,  to  contracts  of  executors,  etc.,  606. 
STATUTE  OF  LIMITATIONS.     See  Limitations. 
STAY: 

of  proceedings  to  revoke  letters  of  administration,  none  granted,  441 

448. 
of  grant  of  letters,  upon  objections  filed,  309. 
of  application  for  letters  of  administration,  on  allegation  of  will,  358. 
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STAY  —  continued. 

of  proceedings  to  sell,  etc.,  lands,  pending  accounting,  866. 

pending  similar  procedings  in  other  courts,  902. 
of  proceeding  for  payment  of  legacy,  pending  action,  786. 
of  proceedings  to  collect  interlocutory  costs,  1090. 
of  proceedings  on  appeal,  1141. 

of  proceedings  on  appeal  from  decree  revoking  letters,  289,  427,  441, 
448,  1142. 
STENOGRAPHER: 

appointment  and  duties  of,  25. 

minutes  of,  when  to  be  bound  and  filed,  25. 

how  authenticated,  25. 
fees  of,  25,  n. 
may  act  as  referee,  22,  n. 
STEPCHILDREN: 

not  included  in  word  "  children,"  in  will,  269,  n. 
exemption  of,  from  transfer  tax,  705. 
STOCKS: 

of  corporations,  transfer  tax  upon.     See  Transfer  Tax. 
dividends  on,  as  pi'incipal  or  income.     See  Principal  and  Income. 
premiums  paid  on  purchase  of,  sinking  fund  for,  626,  749,  n. 
issued  as  increase  to  capital,  go  to  principal,  749,  n. 
STOCK  EXCHANGE  SEAT: 
as  an  asset,  493. 
transfer  tax  upon,  699,  n. 
SUBPCENA: 

power  of  surrogate  to  issue,  52. 
SUBROGATION: 

in  favor  of  surety  paying  judgment  on  official  bond,  469. 
of  heirs,  on  payment  of  debts  from  proceeds  of  lands  sold,'  907. 
of  executor,  paying  mortgage  from  personalty,  675,  n. 
SUBSCRIBING  WITNESS.    See  Prolate;  Wills;  Witnesses. 
SUBSCRIPTION.     See  Evidence;  Prolate;  Wills. 
SUBSTITUTION: 

of  other  officer,  etc.,  for  surrogate,  10,  11. 
of  attorneys,  power  of  surrogate  as  to,  48,  552. 
of  parties,  in  case  of  death.     See  Abatement,  etc.;  Appeal. 
SUBSTITUTED  SERVICE.     See  Citation. 
SUBSTITUTED  TRUSTEE: 
appointment  of,  527. 
powers  of,  527. 
commissions  of,  990,  n. 

all  unexecuted  trusts  vest  in  Supreme  Court,  527. 
SUCCESSIVE  LETTERS: 

commissions  on,  in  one  capacity  only,  1000. 

at  election  of  representative,  1000. 
how  time  reckoned  on,  323. 
SUCCESSOR: 

of  representative  may  compel  accounting;,  935,  n. 

after  revocation  of  letters,  444. 
upon  resignation,  of  executor,  appointment  and  powers  of,  445. 
administrator  c.  (.  a.  may  compel  accounting  by  representative  of  pre- 
decessor, 334. 
inventory  filed  by  predecessor,  not  evidence  against,  511. 
appointment  of,  to  trustee  upon  renunciation  or  revocation  of  letters, 
321,  454. 
bond  required  of,  when,  322,  455,  n. 
letters  of  trusteeship  to,  322,  449. 
beneficiary  as,  454,  n. 
action  by,  upon  bond  of  predecessor,  467. 
to  testamentary  guardian,  appointment  of,  1068. 
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SUCCESSOR  —  continued. 

of  general  goiardian,  appointment  of,  1049. 

may  compel  accounting,  1033. 
public  administrator  may  sue  on  bond  of  predecessor,  374,  n. 
of  county  treasurer  as  public  administrator,  continuance  of  suits  by, 
385.  ,  .   ^   , 

of  representative,  in  proceedings  to  sell  lands,  etc.,  may  be  appointed, 
878. 
SUICIDE: 

as  evidence  of  want  of  testamentary  capacity,  215,  n. 
will  of,  not  rejected  on  ground  of  public  policy,  215,  n. 
SUMMARY  REMOVAL: 

of  executors,  etc.     See  Administrator;  Letters,  etc.;  Trustee,  Testa- 
mentary. 
SUPERSEDURE : 

of  authority  of  county  treasurer  as  public  administrator,  385. 
delivery  of  estate  upon,  385. 
validity  of  prior  acts,  385. 
suits  begun,  continued  by  successor,  385. 
of  public  administrator,  379,  393,  394. 
suits  begun,  not  abated  by,  379,  394. 
delivery  of  estate  on,  379,  393,  394,  399. 
of  executors,  etc.,  446,  448.     See  Letters. 
SUPERVISORS: 

board  of,  to  appoint  substitute  for  surrogate,  when,  10. 
to  fix  salary  of  surrogate's  clerks,  20. 
SUPPLEMENTAL  CITATION: 

in  accounting  proceedings,  when  issued,  955,  1008. 
on  consolidating  voluntary  and  compulsory  accountings,  955. 
in  proceeding  to  compel  payment  of  trust  income,  791. 
for  probate  of  will,  154a. 
SUPPLEMENTAL  INVENTORY: 
when  necessary ,^99. 
when  compeltaBw,  499. 
SUPPLEMENT  AEJ^ETTERS : 

when  is^ed,  306. 
SUPPLEMENTARY  PROCEEDINGS: 
on  money  decree,  1092. 

cannot  be  maintained  upon  judgment  against  representative,  678,  n., 
696. 
SUPREME  COURT: 

on  death  of  trustee,  all  unexecuted  trusts  vest  in,  527. 
power  of,  to  relieve  against  decree  of  probate,  276,  n. 
to  construe  wills,  257. 

to  remove  testamentary  guardians,  1067,  n. 
to  entertain  action  for  accounting,  62,  908. 
to  set  aside  will,  137.  n. 
to  set  aside  probate,  138. 

to  enjoin  distribution  in  Surrogate's  Court,  62,  n.,  138,  n. 
transfer  of  proceedings  to,  on  disability  of  surrogate,  12,  13. 
appointment  of  substitute  to  surrogate  in  such  case,  15. 

See  Surrogate. 
jury  trial  in,  121,  164,  863,  1146. 
SURETIES: 

as  parties  upon  representative's  accounting,  97a,  469,  940. 

liability  of.     See  Bond. 

release  of.    iSee  Bond. 

husband  as  surety  on  wife's  bond,  457,  n. 

bound  by  decree  against  principal,  when,  469,  1076.     See  Bond 

justification  of,  28,  457,  1140a. 


SURETY  COMPANY: 

as  a  surety  on  official  bonds,  456,  458. 

how  such  bond  executed,  458. 

bonus  to,  459. 
power  of  surrogate  to  direct  payment  of  check  without  countersigna- 
ture of,  458,  n. 
SURPLIjS: 

on  public  administration,  paid  into  State  treasury,  384,  386,  395. 
on  foreclosure  after  death,  goes  to  heirs,  530. 

application  of,  to  pay  debts,  846,  n.,  903. 

payment  of,  into  Surrogate's  Court,  66,  903. 

distributable  as  real  estate,  903. 
SURROGATE : 

may  be  also  county  judge,  1,  4. 

may  be  separate  officer,  1. 

discontinuing  separate  office  of,  1. 

term  of  office,  1. 

elected  by  the  people,  1. 

must  reside  in  county  where  elected,  1. 

a  local  officer J   1. 

must  hold  court  in  his  owu  county,  1. 

official  deoignation  of,  4. 

county  judge  as  surrogate,  4,  10. 

special,  4. 

acting,  4. 

temporary,  4. 
is  a  judge  of  a  court  of  record,  7. 
disqualifications,  general,  7. 

by  interest  or  relationship,  8. 

by  having  acted  as  attorney  for  party,  7. 

where  he  is  executor  or  witness,  in  will  before  him,  8. 

to  act  as  referee,  7,  ». 

partner  of,  cannot  act  as  attorney  before  liim,  7,  85. 

to  act  as  attorney,  7,  8.  1 

as  to  clKirging  for  advice,  7. 

waiver  of,  9. 

objection  to,  deemed  waived  unless  taken  at  joinder  of  issue,  9. 

discretionary  in  certain  cases,  whether  he  will  act,  8. 
disqualifications,  special,  8. 

to  be  counsel,  etc.,  for  or  against  certain  parties,  7,  8. 

in  probate,  8. 

cannot  be  waived;  9. 

disability,  7,  10. 
substitute  for,  10. 

in  case  of  vacancy  or  disability,  who  is,  10. 
vacancy,  how  filled,  2,  n. 
in  counties  other  than  New  York,  1,  n.,  10. 
in  New  York  county,  12. 
appointment  of  temporary  surrogate,  10. 

in  case  of  disqualification,  11. 

in  counties  other  than  New  York,  11. 

certificate  of  disqualification  to  be  filed,  11. 

contents  of  certificate,  11. 

in  New  York  county,  12. 

in  Kings  county,    13. 

Supreme  Court  to  act,  when,  12,  13. 

proof  of  authority  of  other  officer  or  court  to  act,  14. 

Supreme  Court's  appointment,  15. 
what  order  to  contain,  15. 
who  may  apply  for,  15. 
granting  is  discretionary,  when,  15. 
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SURROGATE  —  continued. 

proceedings  in  Supreme  Court,  IG. 

title  of,  1,  16. 
revoking  autliority  of  appointee,  17. 

order  of  appointment  superseded  by  filling  of  vacancy,  17. 
remitting  proceedings  to  surrogate,   17,  IH. 

surrogate  to  make  entries  of  papers,  etc.,  18. 
proceedings  before  special  officer  to  be  recorded,  19. 
in  icings  county,  13,  n. 
may  complete  unfinished  business  of  predecessor,  52,  56. 
record  books  to  be  kept  by,  24. 
are  publife  records/  24. 

custody  and  renewal  of  records  kept  by,  27. 
must  preserve  papers  filed,  26. 
and  deliver  same  to  successor,  26. 
must  record  will  established  by  action,  136. 
must  file  stenographer's  notes  of  proceedings,  25. 
must  search  records  on  request,  26,  n. 
salary  of,  37. 

of  temporary  and  acting,  38. 
fees  of,  3U. 

for  deposit  of  wills,  64a. 
for  searches,  39. 

for  traveling  to  take  testimony,  39. 
none  in  certain  cases,  40. 
annual  report  of,  41. 
disposition  of,  in  New  York  county,  41. 
official  bond  of,  28. 

of  officer  acting  as,  28,  29. 

penalty  of,  28. 

county  clerk,  judge  of  sufficiency  of,  28. 

liability  on,  30. 

for  moneys  deposited  in  court,  30,  66,  n. 
prosecution  of,  30,  31,  32. 
grounds  for,  30. 
application  for  leave,  31,  32. 
proof  in  action  on,  33. 
defenses  in  such  action,  34. 
execution  in,  35. 

apportionment  of  recovery  in,  36. 
appointment  of  clerks  for  office  of,  20,  21. 
liability  of  surrogate  for  acts  of  clerk,  23. 
See  Bond   {Official)  ;  Surrogates  Court. 
SURROGATE'S  COURT: 

is  successor  to  English  ecclesiastical  courts,  1. 

designation  of,  1,  4. 

recognized  by  tlie  Constitution,  1. 

creation  of,  1. 

in  new  or  altered  counties,  3. 
in  New  York  county,  consists  of  two  surrogates,  2. 
additional  surrogate,  election  of,  2. 
is  independent  of  Constitution,  2. 
relief  of,  in  populous  counties,  1. 
is  a  local  office,  1. 
vacancy  in  New  York  and  Kings  counties,  how  filled,  2,  n.,  13. 

See  Surrogate. 
seal  of,  5. 
office  clerks,  20. 

compensation  of,  fixed  by  supervisors,  20. 

in  New  York  county,  20. 

surrogate  may  require  security  from,  20. 
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SURROGATE'S  OOV^T  —  continued. 
clerk  of,  20,  21. 

appointment  of,  20,  21. 

powers  of,  21. 

in  New  York  county,  surrogate  may  authorize  exercise  of  certain 
powers,  21. 

additional  powers  of,  in  probate  cases,  21. 

surrogate  may  restrict  powers  of,  21. 

surrogate  liable  for  acts  of,  23. 

surrogate  may  require  security  of,  20,  23. 

disabled  to  act  in  certain  capacities,  22. 

may  take  oaths  and  acknowledgments,  21,  456. 

may  act  as  referee  by  consent,  22,  n. 

fees  of,  39. 
records  of,  to  be  kept,  24. 

to  be  open  for  inspection  at  all  reasonable  times,  24. 
stenographer  of,  appointment  and  duties,  25. 

may  act  as  referee,  22,  n. 

notes  of,  to  be  filed,  25. 
how  authenticated,  25. 
time  and  place  of  holding,  6. 

always  open  for  transaction  of  business,  6. 

no  stated  terms  of,  except  in  New  York  county,  6. 

surrogate  to  appoint  terms  for  holding,  6. 

two  or  more  terms  may  be  held  at  same  time,  6. 

publication  of  appointment  of  terms,  6. 

surrogate  may  designate  when  he  will  attend  at  office,  6. 
jurisdiction  of,  in  general,  42. 

under  Revised  Statutes,  42. 

before  Revised  Statutes,  42,  n. 

when  authority  inferred,  42. 

not  a  court  of  record  prior  to  Code  of  Civil  Procedure,  43. 

surrogate  cannot  by  rule  limit  his  own  powers,  58. 

legislature  has  no  power  to  enlarge,  43. 

no  jurisdiction  except  as  conferred  by  statute,  43,  47,  968. 

cannot  be  conferred  by  stipulation,  43. 

though  possessing  some  of  the  characteristics  of  a,  court  of  gen- 
eral jurisdiction,  43. 

general  section  bestowing,  44. 

though  limited,  is  conclusive  until  reversed,  43,  m. 

proceeds  according  to  course  of  common  law,  43. 

over  nonresident,  how  acquired,   81,  n. 

of  a  proceeding,  when  completed,  76,  n. 

once  acquired,  continues,  71. 

not  lost  by  failure  to  adjourn  proceeding  to  a  day  certain,  71. 

when  exclusive,  59,  64. 

when  concurrent,  64. 

as  affected  by  residence  or  locality  of   property,  140,   141,   143, 
143a,  341,  703,  1016. 
power  of,  to  administer  oaths  and  take  acknowledgments,  44,  n. 

to  appoint  and  remove  guardians,  etc.,  44,  1014. 

to  grant  naturalization,  51. 

to  confirm  and  cancel  adoption  of  children,  46. 

to  probate  and  revoke  probate  of  will,  44,  50,  59,  425,  429. 
See  Letters  Probate. 

to  take  and  revoke  probate  of  heirship,  44. 

to  deal  with  irrevocable  will,  223,  n. 

to  appoint   successor   to   deceased   or   removed   trustee,   44,   321, 
454. 

to  appoint  administrator,  44. 

to  appoint  and  remove  public  administrator,  386. 

83 
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to  grant  ancillary  letters  of  administration,  611. 
to  grant  letters  of  temporary  administration,  403. 
to  grant  letters  of  trusteeship,  322,  449. 
to  revoke  letters  of  testamentary  trustee,  44,  449,  453. 
to  pass  on  disputed  claims  against  estate,  49,  645,  858,  968,  969. 
See  Delts  of  Decedent. 
steps  necessary  to  confer  such  jurisdiction,  651. 
to  determine   whether   claim   against   estate   has   been   rejected, 

645    '/t.    969. 
to  deterraine  claim  of  representative  against  estate,  49,  972. 
to  determine  validity  of  release  between  trustee  and  beneficiary, 

50. 
to  try  claim  due  estate  from  representative,  49,  628,  972. 
to  determine  validity  of  wills,  59,  253,  254. 
to  construe  wills,  253,  254,  255,  970. 
to  establish  lost  wills,  59,  234. 
to  settle  accounts  of  executors  and  trustees,  44,  908,  909. 

of  guardians  in  socage,  44. 
to  control  conduct  of  executors,  etc.,  44,  53,  519,  520. 
cannot  restrain  suits  by  them  in  other  courts,  53. 
to  determine  disputes  as  to  legacies,  44,  785,  968,   969. 
to  determine  validity  of   charitable   bequests,   267,   n. 
to  enforce  payment  of  debts,  legacies,  etc.,  44,  689,  780,  781. 
to  direct  sale,  etc.,  of  lands  to  pay  debts,  44,  839. 
to  direct  payment  of  check  without  countersignature  of  surety 

company,  458,  n. 
to-determine  validity  of  gifts  causa  mortis,  50,  584. 
to  administer  justice,  generally,  in  relation  to  estates,  44. 
limitation  on  powers  of,  47. 

has  not  general  equity  powers,  47,  968. 

no  power  to  set  off  mutual  judgments,  47,  966. 

on  directing  distribution,  968. 

cannot  pass  on  claim  of  indebtedness  of  legatee,  47. 

nor  specifically  perform  contract  by  representative,  49,  n.,  629. 

cannot  review  order  of  adoption  by  County  Court,  969,  n. 

cannot  probate  will  of  Indian,  139,  n. 

cannot    admeasure  dower,  45. 

cannot  entertain  motion  for  new  trial  after  verdict  of  jury,  121. 

cannot  direct  deposit  of  books  of  estate,  when,  127,  520. 

no  power  to  direct  deposit  dompany  to  produce  will,  129, 

no  power  to  correct  mistakes  in  will,  59,  221. 

cannot  require  next  of  kin  to  contribute  to  debts,  47. 

no  power  to  pass  on  validity  of  release,  47,  949,  968. 

nor  oil  validity  of  sale  of  real  estate  by  representative,  alleged 

to  be  fraudulent,  47. 
no  power  to  order  payment  to  widow  of  funds  not  assets,  47. 
nor  direct  delivery  of  assets  to  claimant,  53. 
nor  try  validity  of  claim  of  representative  against  beneficiary, 

nor  the  validity  of  transfers  by  decedent  as  against  creditors,  47. 

nor  the  validity  of  transfer  of  decedent's  mortgage  to  repre- 
sentative, 47. 

nor  to  try  validity  of  assignment,  47,  47,  ».,  97,  968. 

nor  to  require  legatee  to  refund  overpayment  of  legacy,  47.  76i. 
».,  774.  &    J'      >        ' 

nor  to  award  judgment  against  claimant  in  favor  of  estate,  966, 
to  pass  on  right  of  inheritance  to  money,  treated  as  realty,  47,  n. 
cannot  try   claim   of  administrator  as   mortgagee  of  decedent's 

realty,  47,  n.,  972.  n. 
to  construe  antenuptial  agreement,  47,  n. 
cannot  entertain  defense  of  set-off,  966. 
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to  compel  attorney  to  account,  48. 

cannot  award    attorney    personal    judgment    against    represen- 
tative, 48. 

cannot  enforce  attorney's  liability  for  costs,   48,  n. 

to  prescribe  terms  on  change  of  attorneys,  48,  552. 

cannot  order  abatement  of  proceeding  on  his  own  motion,  102. 

to  determine  amount  of  attorney's  compensation,  552. 

to  enforce  attorney's  lien,  48,  552,  n. 

cannot  grant  rehearing  after  affirmance  on  appeal,  1149. 
incidental  statutory  powers  of,  52. 

to  issue  citation,  52. 

to  compel  attendance  of  parties,  52. 

to  adjourn  hearings,  52. 

to  issue  subpoenas,  52. 

to  enjoin  representatives,  52,  53. 

to  punish  for  contempt,  52,  1089. 

to  complete  predecessor's  unfinished  business,  52,  56,  249. 

to  exemplify  records,  52. 

to  direct  new  trial  for  fraud,  etc.,  52,  54. 

to  make  rules,  58. 

to  correct  mistakes,  etc.,  by  amendment,  57. 

to  open,  etc.,  orders  and  decrees,  44,  52,  54,  55,  425,  1077,  1081. 

though  made  by  predecessor,  54. 

to  issue  commissions,  124,  127. 

to  issue  letters  rogatory,  124,  127. 

to  order  discovery,  etc.,  of  books  and  papers,  127. 

to  order  deposit  of  moneys  and  property  of  estate,  127,  520. 

to  order  examination  of  persons  not  parties,   127. 

to  order  inspection  of  will  before   contest,   127,  n. 

may  sign  decrees  and  orders  in  vacation,  6. 

to  amend  orders,  etc.,  nunc  pro  tunc,  117,  n. 

may  order  jury  trial  when,  121,  164,  863. 

may  appoint  referee,  117. 
incidental  nonstatutory  powers  of,  50. 
all  proceedings  in,  are  special  proceedings,  67. 
commencement  of  proceedings  in,  68. 

under  former  practice,  68. 

by  citation  or  order  to  show  cause,  68,  69. 
what  deemed  commencement  of  proceeding,  68,  70. 
appEarance  in,  mode  of,  85. 

effect  of,  57,  ».,  85,  n. 
pleadings  in,  87. 
amendments  in,  57,  961,  n. 
hearings  in,  113. 
decision  in,  to  be  filed,  114. 

to  contain  findings  stated  separately,   114,   1143,  n. 
evidence  in.     See  Evidence. 

See  Trial  Practice. 
SURVIVAL: 

of  probate  proceedings  on  death  of  party,  101. 

of  other  proceedings,  103.     See  Abatement,  etc. 

of  powers  of  representative,  on  death  of  one,  524,  526. 

of  rights  of  action  under  contract,  541. 

of  contracts  for  purchase  of  lands,  630,  n. 

rights  relating  to  realty  do  not  survive,  542. 

contracts  which  do  not  survive,  542. 

of  personal  actions,  542. 

of  torts  to  property  of  decedent,  543. 

of  torts  to  person  of  decedent,  544. 

of  covenants  running  with  the  land,  542. 
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SURVIVING: 

executor,  etc.,  estate  of,  in  assets,  526. 

may  compel  accounting  by  representative  of  his  associate,  935,  n. 
partner,  a  trustee  for  estate  of  deceased  partner,  533,  612. 

as  executor,  etc.,  liability  on  continuing  business,  533, «.,  612,  n., 

613. 
entitled  to  possession  of  partnership  property,  533. 
on  death  of,  his  representative  succeeds  to  his  title,  533. 
SURVIVORSHIP: 

■words  of,  in  will,  269. 

question   of,   where   testator    and   beneficiary   die   in   same   accident, 
267,  «.,  269,  «.,  536,  m.,  763,  n. 
SUSPENSION: 

of  power  of  alienation,  restriction  of,  261. 
of  absolute  ownership  in  will,  261. 

by  instrument  in  execution  of  power  of  appointment,  261,  n. 
period  of,  261. 

to  be  determined  as  of  testator's  death,  261,  vi. 
effect  of,  illegal,  263. 
not  cured  by  subsequent  events,  261,  n. 
nor  by  power  of  sale,  when,  261,  n. 
nor  by  refusal  of  beneficiary  to  take,  261,  n. 
if  no  trust,  no  suspension,  261. 
of  powers  of  guardian  pending  proceeding  to  remove,  1047,  1067. 
of  executor,  pending  motion  to  revoke  probate,  284. 
SUSTENANCE: 

of  widow,  for  forty  days  after  husband's  death,  560. 
See  Quarantine. 

TAXATION: 

of  costs.     See  Costs. 

of  referee's  fees,  in  New  York  county,  120. 

of  legatees,  etc.     See  Transfer  Tax. 
TAXES: 

accrued  at  decedent's  death  as  preferred  debts,  666. 
no  apportionment  of,  666. 

term  does  not  include  municipal  assessments,  615,  666. 

accruing  after  decedent's  death,  apportionment  of,  615. 

right  and  duty  of  executor  to  pay,  614,  615,  666. 

liability  of  executor  for,  615. 

liability  for,  as  between  devisee  and  general  estate,  615,  666. 

when  chargeable  to  income,  615. 

accruing  subsequent  to  decedent's  death,  no  sale  of  lands  for,  845. 

on  transfers  under  New  York  statute,  697  et  seq. 
See  Transfer  Tax. 
TEMPORARY  ADMINISTRATOR.     See  Administrator,  Temporary 
TEMPORARY  GUARDIAN.     See  Guardian,  General. 
TEMPORARY  SURROGATE: 

bond  of,  28. 

official  designation  of,  4. 

appointment  of,  10. 

salary  of,  38. 
TENANCY  IN  COMMON: 

estate  of  executors,  etc.,  in  property  held  by,  533. 

of  heirs,  in  lands  descended,  809. 

legacy  to  tenants  in  common,  lapse  of,  766. 

widow's  quarantine  in  lands  held  by,  560,  tc. 
TENANT  FOR  LIFE.    See  Life  Tenant. 
TERMS: 

for  holdincf  court,  fixed  by  surrogate,  6. 
See  Swrogate's  Court. 
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TESTAMENTARY  CAPACITY. 

what  law  governs,  175,  179. 

as  affected  by  old  age,  210,  215,  n. 

paralysis,  215,  n. 

deafness,  215, «. 

blindness,  215,  n. 

loss  of  memory,  215,  n. 

illness  and  stupor,  215,  n. 

intemperance,  211,  «.,  215,  rt 

heart  disease,  215,  ■«. 
i  absurd  beliefs,  215,  n. 

incipient  paresis,  215,  n. 

paranoia,  215,  n. 

lunacy,  215,  n. 

suicide,  215,  n. 
effect  of  age  upon,  208. 

marriage  upon,  208,  n. 

delusions  upon,  211,  215,  n. 

previous  insanity,  212,  «.,  215,  n. 
effect  of  citizenship  upon,  209. 
how  proved,  213. 
burden  of  proving  on  proponent,  187,  212. 

subscribing  witnesses  may  testify  as  to,  214. 

opinion  of  experts  as  evidence  of,  213. 

shifting  of  burden  of  proof  on  question  of,  212. 

proponent  need  produce  but  slight  evidence  of,  187. 

opinions  of  nonprofessional  witness  as  to,  215. 

evidence  of  ancestral  taints,  when  incompetent,  212,  n. 

declarations  of  testator  as  evidence  of,  213,  n. 

inquisition  as  evidence  of,  210,  n. 
illustrations  of  various  principles  respecting,  215,  n. 
•  finding  of,  not  inconsistent  with  that  of  undue  influence,  216. 

lack  of,  not  presumed  from  old  age  alone,  210. 

from  injustice  of  testamentary  provisions,  211. 

burden  on  contestant  to  show,  212. 
mental  capacity,  210. 

mere  imbecility  does  not  incapacitate,  210. 

test  of,  210,  211. 

insane  delusions,  211. 
what  are,  211,  m. 
effect  of,  on  probate,  211. 
eccentricities,  211,  «.,  215,  n. 
habitual  drunkards,  211,  «.,  215,  «. 
monomaniacs,  211. 

will  of,  refused  probate,  when,  211. 
TESTAMENTARY  GUARDIAN.     See  Guardian  ly  Will,  etc. 
TESTAMENTARY  INTENTION: 

inquiry  into,  on  probate,  220. 
evidence  of,  220,  260. 

parol  evidence  to  ascertain,  220,  259,  260,  270,  271. 
necessity  of,  to  due  execution  of  will,  182. 
governs  construction  of  will,  258. 
TESTAJMENTARY  TRUSTEE.     See  Trustee,  Testamentary. 
TESTATOR.     See  Prolate;  Will. 
TESTIMONY: 

power  of  appellate  court  to  take  further,  1145. 

commission  to  take,  124,  127. 

of  subscribing  witnesses  on  probate,  does  not  control,  201,  204. 

corroboration  by  third  persons,  204,  n. 

conflict  in,  effect  of,  204. 
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as  to  testamentary  capacity,  212,  214. 

use  of,  on  proceeding  to  revoke  probate,  285. 

surrogate  may  take  further,  after  reference,  119. 

signature  by  witnesses  to,  may  be  waived,  119,  n. 
THIRD  PERSON: 

will  may  be  signed  by  hand  of,  191,  192. 

request  to  witnesses  to  attest  will,  by,  198,  n. 

witnesses  may  attest  will  by  hand  of,  198. 

representatives  liable  to,  for  condition  of  property,  614. 

tracing  trust  funds  into  hands  of,  522,  n.,  620. 
TIMBER: 

proceeds  of,  as  assets,  489. 


TITLE: 


of  representatives,  evidenced  by  letters,  131,  290,  293,  325. 
issue  as  to,  not  triable  in  discovery  proceedings,  579. 

decree  in  such  proceedings,  not  an  adjudication  of,  581,  n. 
of  executor  to  assets,  quality  of,  514. 

derived  from  will,  131,  562,  594. 

of  administrator,  515. 

when  vests,  516,  521. 
of  substituted  trustee,  527. 
of  testamentary  trustee,  derived  from  will,  319,  321. 

cannot  be  continued  after  death,  by  his  will,  527. 
of  general  guardian,  begins  from  delivery  of  letters,  1024. 
questions  of,  in  proceedings  to  sell  lands,  etc.,  869. 
to  real  property,  probate  not  necessary  to  pass,  132. 
TOLLS: 

as  a  claim  to  be  presented  to  representative,  638. 
TOMBSTONE: 

expense  of,  a  charge  against  estate,  549,  845,  n. 
TORTS: 

to  property  of  decedent,  when  survive,  543. 
to  person  of  decedent,  when  survive,  544. 
damages  for  causing  death,  not  assets,  539. 
presentation  of  claims  arising  out  of,  638. 
TRANSCRIPT: 

of  probate  to  be  recorded,  247,  249. 

of  surrogate's  decree,  to  be  furnished  for  docketing,  696,  1091a. 

form  of  such  transcript,  696. 
TRANSFER  TAX: 

history  of  statute,  697. 

what  transfers  taxable  under  act,  698. 

property  of  residents  and  nonresidents,  698. 

effect  of  act  of  1892  on  those  of  1885  and  1887,  697,  n. 

"  estate  and  property  "  defined,  699,  704. 

scheme  of  statute,  to  tax  succession,  not  property,  701. 

"transfer"  defined,  701. 

subject  of  the  tax,  701. 

possession  need  not  be  actual,  701. 

when  right  to  tax  accrues,  697,  n.,  728. 

retroactive  effect  of  act,  697,  «.,  699a. 

rules  of  construction,  700: 

burden  of  proof  on  State  to  show  transfer  taxable,  700,  n. 

taxability,  how  affected  by  character  and  location  of  property,  702. 

as  affected  by  residence  of  decedent,  703. 

of  estates  for  years,  life,  etc.,  722. 

of  estates  in  remainder,  722. 

of  estates  in  reversion,  722. 

of  estate  in  expectancy,  722. 

of  transfers  made  in  contemplation  of  death,  698. 

includes  gifts  inter  vivos  and  causa  mortis,  698,  n» 
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of  stock  exchange  seat,  699,  n. 

good  will  of  business,  699,  n. 

stock  in  joint-stock  company,  699,  n. 

of  dower,  701,  n.,  720. 

of  legacy  in  lieu  of  dower,  701,  n. 

of  trust  deposits,  698,  n. 

of  property  of  nonresident  decedents,  698. 

money  deposited  here,  703,  n. 

bonds  and  stock  of  domestic  corporations,  703,  n. 

bonds  and  stock  of  foreign  corporations,  703,  tk 

life  insurance  policies,  703,  n. 

debts  due  from  nonresidents,  703,  n. 

debts  due  from  residents,  703,  n. 

interest  in  firm  here,  703,  n. 

loans  to  decedent's  firm  here,  703,  n. 

mortgages  on  real  estate  here,  703,  n, 

stock  of  railroad  having  lines  in  this  and  other  States,  703,  n. 

property  temporarily  here,  703. 

marshalling  assets  to  reduce  tax,  703,  ».,  714,  n. 
of  transfers  under  antenuptial  agreement,  698,  n. 
of  leases  at  fixed  rent,  so  long  as  rent  is  paid,  699,  n. 
of  transfers  under  power  of  appointment,  699,  723. 
of  legacy  payable  out  of  proceeds  of  United  States  bonds,  701,  n. 
of  legacy  to  United  States,  701,  n. 
of  legacy  of  a  debt,  712. 
of  legacy  for  saying  of  masses,  707,  712. 
of  property  "  within  this  State,"  702. 
may  be  determined  on  accounting,  969. 
exemptions  from  tax,  enumerated,  705. 
of  transfers  under  $500  in  value,  704. 

value  at  time  of  taking,  controls,  704,  n. 

all  property  passing  must  be  less  than  $500,  704. 
of  transfers  of  personalty  less  than  $10,000,  to  certain  persons, 

705. 
of  transfer  of  realty  with  direction  to  sell,  705. 
of  legacy  to  bishops  and  religious  corporations,  707. 

to  a  city  for  certain  purposes,  709. 

to  stepchildren,  705. 

to  widow  of  adopted  son,  705,  n. 

to  son  of  adopted  child,  705,  n. 

to  adopted  children,  706. 

"  relation  of  parent "  defined,  706. 

to  scientific,  historical,  etc.,  institutions,  708. 

to  cemetery  association,  708,  «.,  709. 

to  lineal  descendants,  705. 
of  property  exempt  by  law,  709. 

corporations  claiming,  must  be  exempt  on  both  realty  and  per- 
sonalty, 710. 
of  legacy  not  to  or  for  the  use  of  the  legatee,  712. 
of  bequests  in  trust,  712. 
of  legacy  to  creditor,  712. 
of  legacy  for  services,  712. 
of  legacy  to  executor  in  lieu  Of  commissions,  713. 

excess  taxable,  713. 
of  amount  paid  to  settle  will  contest,  705,  n. 
application  of  the  statutory  exemption,  710. 
to  corporations  generally,  710. 
to  almshouses,  711. 
to  mutual  benefit  associations,  711,  n. 
to  incorporated  companies,  708. 
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only  applies  to  domestic  corporations,  708. 
to  beneficial  interest  of  legatee,  712. 
to  legacy  for  maintenance  of  burial  plot,  712. 
to  legacy  for  masses,  707,  712,  720,  n. 
to  proceeds  of  insurance  policy,  712. 
personal  liability  of  representative  for,  714. 
of  legatee  for,  714. 

no  liability  of  legatee  beyond  amount  received,  714,  ■«. 
a  lien  on  property  transferred,  714,  715. 
lien  subject  to  debts  and  administrative  expenses,  720. 
representative  not  entitled  to  accounting  until  tax  paid,  714. 
not  excused  from  payment  because  estate  distributed,  714,  n. 
collection  of  tax  by  representative,  715. 
has  power  to  sell  property  for,  715. 
shall  deduct  tax  from  legacy,  715. 
payment  of  tax  out  of  principal  or  income,  715,  ■«.,  722. 

in  case  of  annuity,  715,  n. 
apportionment  of  tax,  615,  715. 
composition  of  tax  on  expectant  estates,  715. 
collection  of  tax  by  district  attorney,  716. 

county  treasurer  may  intervene  on  accounting,  etc.,  970. 
application  for  citation,  716. 
to  whom  citation  directed,  716. 
statute  of  limitations  not  a  defense,  716,  n. 
composition  of  tax  where  controversies  arise,  716. 
duty  of  corporations  on  stock  transfers,  717. 
of  safe  deposit  companies,  banks,  etc.,  717. 
examination  of  securities  by  comptroller,  etc.,  717. 
penalty  imposed  for  not  allowing  examination,  717. 
proceedings  to  assess  the  tax,  718. 
application  for  appraisal,  719. 

appointment  of  appraiser  compellable  by  mandamus,  718,  n. 
powers  of  surrogate  on,  718. 
may  order  reference  on  question  of  fact,  718. 
by  whom  jurisdiction  invoked,  718. 
power  of  surrogate  to  declare  estate  exempt,  718. 
in  case  of  estates  of  nonresidents,  718. 
appointment  of  special  guardian  for  infants,  726,  n. 
proceedings  by  appraiser,  720. 
notice  of  appraisal,  720,  724. 
when  appraisal  not  necessary,  718,  n. 
surrogate  may  appraise  estate  himself,  718. 
powers  and  duties  of  appraiser,  720. 
valuing  real  and  personal  property,  generally,  720,  n. 
future,  vested,  and  contingent  estates,  722. 
real  property  subject  to  a  mortgage,  720. 
estates  subject  to  defeat,  721. 
transfers  under  power  of  appointment,  723. 
industrial  stocks,  720,  n. 
stock  in  joint-stock  company,  720,  n. 
claims  in  favor  of  estate,  720,  n. 

those  in  litigation  should  be  deferred,  720,  n. 
stock  in  railroad  having  lines  in  two  or  more  States,  720,  n. 
good  will  of  business,  720,  n. 
stock  in  private  business  corporation,  720,  n. 
annuities,  721,  «..,  722,  n. 
deductions  for  debts,  funeral  expenses,  etc.,  720. 
curtesy,  720,  /t. 
widow's  dower,  720. 
exempt  articles  for  widow,  etc.,  720. 
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mortgage  on  real  estate,  720. 
administrative  expenses,  720,  n, 

appraiser's  report,  725. 

must  be  made  in  duplicate  and  filed,  725. 

proceedings  on  appraiser's  report,  726. 

surrogate  acts  judicially  in  fixing  tax,  727. 

order  fixing  tax,  726. 

order  as  a  protection  to  representative  paying  tax,  714,  n. 

notice  of  tax  to  persons  interested,  726. 

practice  in  New  York  county,  726,  n. 

power  of  surrogate  to  vacate  or  modify  order  fixing  tax,  714,  n., 
732. 
appeal  to  surrogate  from  appraisement,  727. 

who  may  appeal,  727,  n. 

notice  to  specify  errors,  727. 

to  Supreme  Court,  727. 
reappraisement  at  instance  of  comptroller,  727. 

based  on  errors  of  fact  only,  727,  n. 
payment  of  tax,  to  whom,  728. 

receipt  for,  to  be  given  in  duplicate,  728. 

disposition  of  receipt,  728. 

when  tax  payable,  728. 

on  contingent  interests,  728. 

on  successive  estates,  from  what  fund  payable,  715. 

discount  for  prompt  payment,  729. 

penalty  for  nonpayment,  729. 
remission  of  penalty,  730. 
grounds  for  remission,  730. 

sale  of  property  to  pay,  715. 
refunding  tax  by  representative,  at  Instance  of  legatee,  etc.,  732. 

in  ease  of  after-discovered  debts,  720. 

by  State  comptroller  to  representative,  732. 

limitation  of  application  for,  732. 

powers  of  surrogate  on  such  application,  732. 

'Supreme  Court  on  reversing  assessment,  no  power  to  direct,  732. 
representative  chargeable  with  amount  of  tax  erroneously  paid,  732. 
costs  of  compulsory  proceedings  to  assess  tax,  733. 
commissions  of  county  treasurer  and  comptroller,  734. 
TRANSFERS : 

assignee  as  a  party  to  proceedings,  97. 

when  validity  of,  may  be  questioned,  47,  47,  n.,  97,  968. 

of  executor's  commissions,  standing  of  assignee,  54,  ».,  991,  n.,  1005,  n. 

of  legacy,  when  assignee  may  not  compel  payment,  97,  968. 

assignee  may  compel  accounting,  938. 

of  distributive  share,  payment  to,  compelled,  97,  833,  n. 

of  probate  proceeding  to  Supreme  Court  for  trial,  164. 

of  proceedings  on  vacancy  or  disability  of  surrogate,  12,  13. 

by  foreign  representatives,  recognized  here,  99,  «.,  518. 

fraudulent,  by  decedent,  action  by  executor  to  set  aside,  545. 

surrogate  has  no  power  to  determine,  47. 

by  public  administrator,  374,  n. 
taxes  upon.     See  Transfer  Tax. 
TRIAL  PRACTICE: 

trials  to  be  conducted  as  in  other  courts,  113. 
compelling  attendance  of  witnesses,  113,  n. 
Code  sections  applicable  to  Surrogate's  Court,  122. 
depositions  within  the  State,  123,  127. 

without  the  State,  124. 
commission,  power  of  surrogate  to  issue,  124,  127. 
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TRIAL  PRACTICE  —  continued,. 

examination  before  trial,  124,  n.,  127. 

examination  of  disabled,  etc.,  witness,  125,  126,  166,  169. 

referee  may  be  appointed,  125. 

notice  of  such  examination,  125. 

of  witnesses  on  uncontested  probate,  160. 

in  another  county,  125,  167. 
See  Depositions ;  Witness. 
adjournments,  surrogate's  power  to  order,  52. 
surrogate's  decision  to  be  filed,  114. 
decision  to  contain  findings  stated  separately,  114. 
failure  to  file  findings  a  mere  irregularity,  114. 
only  necessary  in  ease  of  appeal,  114,  1143,  n. 
either  party  may  request  a  finding,  114,  115,  1143. 
request  to  be  made  on  settlement  of  case,  115. 
surrogate  must  pass  on  requests  to  find,  115. 
failure  to  do  so,  a  ground  for  reversal,  115,  n. 
exceptions  to  surrogate's  rulings,  114,  116,  1143. 

on  questions  of  law,  1143. 

on  questions  of  fact,  116,  1143. 

when  to  be  taken,  116,  1143. 
before  a  referee,  117. 

when  reference  may  be  ordered,  117,  718,  963. 

order  may  be  amended  nunc  pro  tunc,  117,  n. 

report  to  state  findings  separately,  118. 

sending  back  report  for  further  findings,  118,  119,  965. 

referee's  duties  and  powers,  118,  964. 

confirming  report,  119. 

exceptions  to  report,  how  taken,  118,  977. 

within  what  time  report  must  be  acted  on,  119. 

rule  in  New  York  county  as  to  confirmation,  119,  n. 

surrogate  need  not  make  new  findings,  119. 

proceedings  where  party  refuses  to  proceed,  120,  n. 
See  Findings;  Reference. 
before  a  jury,  121,  164,  863. 

order  for  such  trial,  121,  164. 

review  of  verdict,  164,  1146. 

motion  for  new  trial  after,  164,  864. 
See  Jury  Trial;  New  Trial, 
TRUST  DEPOSITS.    See  Deposits. 
TRUSTEE: 

de  son  tort,  513,  m. 
TRUSTEE,  TESTAMENTARY: 

term,  includes  what,  319,  514,  924,  n. 
distinguished  from  executor,  319,  514. 
where  trustee  is  also  executor,  320,  514. 
each  officer  separate  and  distinct,  321,  514. 
separate  qualification  unnecessary,  320,  449. 
competency  of  beneficiary  to  act  as,  454,  n.,  601. 
to  what  courts  accountable,  321,  724,  729. 
takes  title  from  the  will,  319,  321. 

title  cannot  be  continued  after  death,  by  will,  527. 

no  title,  if  duties  passive,  514,  n. 
surrogate  has  control  over,  519. 

is  shared  by  other  courts,  519. 

limited  jurisdiction  over,  449,  519. 

cannot  instruct  trustee  as  to  execution  of  trust,  519. 

where  two  or  more  disagree,  520. 
powers  of,  how  performed  where  more  than  one,  524. 
acts  of,  when  void,  524. 

must  act  jointly,  524. 
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TRUSTEE,   TESTAMENTARY  —  continued. 
trust  not  defeated  by  death,  527. 

but  vests  in  Supreme  Court,  527. 

appointment  of  substituted  trustee,  527. 
disaffirming  decedent's  wrongful  acts,  545. 
letters  to,  when  surrogate  may  grant,  322,  449. 

ordinarily  unnecessary,  when  also  executor,  321,  449. 

on  appointing  successor,  322,  449. 

remedy  where  trustee  fails  to  qualify,  449,  n. 

qualification  of  recipient,  320. 

effect  of  qualification  as  executor,  320. 

official  oath,  320. 
bond  may  be  required  from,  449,  452,  484. 

in  general,  required  only  where  executor  would  be  required,  484. 

from  one  appointed  as  successor,  322,  455,  n. 

of  executor,  security  as  trustee,  when,  320,  452. 

petition  for  decree  requiring,  452. 

upon  whose  application,  484. 

citation  and  its  return,  452. 

decree  requiring  bond,  452. 

breach  of  trust  not  a  ground  for  requiring,  484. 

form  of  bond,  452. 

failure  to  give,  ground  for  removal,  484. 
having  once  renounced  cannot  be  reappointed,  449. 
renunciation,  appointment  of  successor  on,  321. 
resignation,  petition  for,  451. 

independently  of  statute,  no  resignation  without  consent  of  all 
parties,   527,  n. 

settlement  of  accounts,  condition  precedent  to,  451. 

acceptance  of,  discretionary  with  surrogate,  451. 

cannot  resign  as  such  and  remain  as  guardians,  1042,  n. 

conditions  may  be  imposed  upon  acceptance,  451. 
revocation,  jurisdiction  of  surrogate,  449. 

not  so  broad  as  that  of  Supreme  Court,  453. 

when  trustee  is  also  executor,  450. 

does  not  affect  function  as  executor,  450,  454. 

when  effected  by  removal,  etc.,  as  executor,  446. 

for  failure  to  give  security,  453. 

on  petition  of  beneficiary,  453. 

grounds  for,  453. 

same  grounds  as  in  case  of  executors,  453. 

notice  of,  application  for,  453. 

all  trustees  must  be  made  parties,  99, «..,  453. 

summary  removal,  when,  453. 
appointment  of  successor,  321,  454. 

on  death,  resignation  or  removal,  321. 
beneficiary  as  successor,  454,  »i.,  601. 
letters  to,  322. 

limitation  on  power  of  surrogate,  449,  454. 
bond  of  successor,  322,  455,  n. 
power  not  confined  to  case  of  one  trustee,  454. 
until  appointment,  remaining  trustees  to  execute  trust,  454. 
qualification  of  successor,  322,  455. 
duty  of,  to  protect  trust  estate,  602. 
liability  of,  for  allowing  waste  by  co-trustees,  603. 

for  misconduct  of  co-trustee,  602. 

for  waste  of  agent,  605. 
purchase  of  trust  property  presumptively  fraudulent,  625. 
accounting  by,  in  Surrogate's  Court,  924,  929. 

may  file  intermediate  account  at  any  time,  913,  915,  924. 

intermediate  account,  may  be  compelled,  915. 

who  may  compel  accounting,  934. 
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TRUSTEE,  TESTAMENTARY  —  continued. 

commissions  of,  same  as  executors,  990. 
ground  of  right  to,  991. 

in  case  of  specific  compensation  in  will,  557,  n.,  992. 
may  be  estopped  from  claiming,  994. 
of  trustee  who  is  also  executor,  996  et  seq. 
of  beneficiary  when  acting  as  trustee,  990,  n. 
double,  when  allowed,  996  et  seq. 
one-half,  when  allowed,  998. 
to  each  of  several  trustees,  999,  1003. 
on  trust  income,  999,  1001. 
annual  rests,  1001. 
basis  for  charging,  1002. 

apportioning  of,  between  two  or  more,  999,  1003. 
among  three  or  more,  1003,  1004. 
when  are  payable,  1005. 

See  Accounting  J  Commissions;  Executors,  etc. 
TRUSTS: 

restrictions  on  power  to  create,  260  et  seq. 
for  literary  institutions,  264. 
for  city  or  village  corporations,  265. 
for  religious  corporations,  262,  n. 
for  care  of  cemetery  lots,  261,  n.,  265a,  266, ». 
for  the  saying  of  masses,  266. 

taxability  of,  707,  712. 
other  trusts,  266. 

indeflniteness  of  beneficiary,  effect  of,  266,  274. 
for  charitable  purpose  made  within  two  months  of  death,  effect 
of,  267. 

of  more  than  half  the  estate,  267. 

who  may  question,  267. 
foreign  charities,  267. 

suspension  of  ownership,  261.     See  Suspension. 
accumulations  of  income,  262. 

trusts  to  pay  income,  distinction  between  annuities  and,  261, «. 
on  death  of  trustee,  all  unexecuted,  vest  in  Supreme  Court,  527. 
when  trusts  against  public  policy,  266. 
bequest  to  State  to  found  fellowships,  void,  268. 

UNBORN  CHILD: 

appointment  of  guardian  for,  by  will,  1058. 
UNCLAIMED  LEGACY: 

disposition  of,  on  accounting,  1012. 
UNCOLLcCTIBLE  CLAIMS: 

may  be  sold,  599,  629. 
UNDERTAKERS : 

in  New  York  to  report  burials  to  public  administrator,  388. 
claim  of,  for  funeral  expenses,  a  charge  against  whom,  546. 
See  Funeral  Expenses. 
UNDERTAKING: 

to  obtain  release  from  commitment  for  contempt,  1098. 

on  granting  execution  upon  judgment  for  legacy,  682,  778,  779. 

on  payment  of  legacy  within  the  year,  775,  790. 

to  perfect  appeal,  requisites  of,  1140,  1141. 

by  public  administrator,  none  necessary,  395. 
may  be  waived,  1140,  n. 
justification  of  sureties  in,  11400. 

'See  Appeals.  '. 

UNDUE  INFLUENCE: 
in  general,  217. 
distinguished  from  testamentary  incapacity,  216. 


References  are  General  Index.  1325 

to  sections. 

UNDUE  INFLUENCE  —  continued. 
effect  of,  on  will,  216  et  seq. 
not  subject  of  direct  proof,  218. 
burden  of  proving,  on  contestant,  212. 

when  on  proponent,  217. 
declarations  of  testator,  not  competent  to  prove,  218,  n. 
of  beneficiary,  when  competent,  218, ». 
of  third   persons,  218, «. 
finding  of  capacity  not  inconsistent  with  that  of,  216. 
must  be  exercised  by  coercion,  etc.,  219. 
exertion  of,  upon  the  testamentary  act,  must  be  proved,  216. 
presumptions  of,  generally,  217. 
will  not  be  presumed  from  old  age  alone,  217. 

from  sudden  change  of  testamentary  intention,  217,  ». 
from  injustice  of  will,  218. 
from  disinheritance  of  children,  218. 
from  confidential  relations,  when,  217. 

from  fact  that  testator  was  weak  and  easily  influenced,  219. 
opportunity  and  interest  as  inferring,  219. 
argument  and  persuasion  do  not  amount  to,  219. 
illustrations  of  principles  respecting,  219, ». 

bequest  to  attorney,  physician  or  clergyman,  as  evidence  of,  217,  219,  n, 
bequest  to  mistress,  219, ». 
UNINCORPORATED  SOCIETY: 

bequest  to,  validity  of,  268. 
UNITED  STATES: 

devise  to,  validity  of,  268. 
legacy  to,  transfer  tax  upon,  701,  n. 
courts  of,  jurisdiction  of,  in  probate  cases,  63. 
preference  of  debts  due  under  laws  of,  665. 
UNITED  STATES  COURTS.     See  Federal  Courts. 
UNKNOWN  PARTIES: 

service  of  citation,  where  party  or  residence  unknown,  80. 
disposition  of  legacy,  etc.,  where  party  entitled  unknown,  1012. 
UNLIQUIDATED  CLAIMS: 

presentation  of,  to  representative,  638. 
UNNATURAL  WILL: 

buruen  on  proponent  to  explain,  217. 
UNREASONABLE  RESISTANCE : 

of  claim  against  estate,  costs  in  action  upon,  656,  n. 
effect  of,  656,  657. 

personal  liability  of  representative  for  such  costs,  657. 
costs  where  claim  referred,  656,  657. 
See  Costs;  Dehts,  etc. 
UNSOUND  MIND.     See  Idiots,  etc. 

VACANCY: 

in  ofiice  of  surrogate,  how  filled,  2, «.,  10  et  seq. 
See  Surrogate. 
VACATION: 

of  surrogate,  decrees  may  be  signed  during,  6. 

of  decree.     See  Decrees  and  Orders. 
VALIDITY.     See  Legacy;  Will. 
VENDOR  AND  PURCHASER: 

interest  in  executory  contract  of  sale,  as  an  asset,  493, ».,  530. 

performance  of  decedent's  contract  of  sale,  545a,  630,  n. 

lien  of  vendor,  out  of  what  fund  paid,  675,  n. 

purchaser  on  sale  by  executors,  protected,  598. 

equity  will  follow  assets  in  hands  of  purchaser  with  notice,  522. 
See  Purchase. 
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VERDICT: 

in  action  to  determine  validity  of  probate,  how  far  conclusive,  138. 

may  be  directed,  138,  n. 
after  jury  triad  in  probate,  review  of,  ,164,  1146. 
in  proceedings  to  sell  lands,  etc.,  to  be  certified  to  surrogate,  864. 
VERIPIOATION: 

of  pleading  in  Surrogate's  Court,  72,  87. 

eflfect  of  failure  to  verify  when  required,  87. 
rule  in  New  York  county  as  to,  87,  n. 
of  inventory,  498. 
of  claim  against  decedent's  estate,  640. 

irregularity  in  form  of,  may  be  waived,  640. 

not  accepted  in  lieu  of  proof,  640. 
of  claim  of  representative,  643. 

incompetent  as  evidence,  643. 
of  account  of  executor,  etc.,  87, «.,  982. 
of  account  of  testamentary  trustee,  973. 
of  annual  account  of  guardian,  1030. 
VOUCHERS: 

required  from  creditor  presenting  claim,  640. 

See  Accountings. 
on  accounting  of  executors,  etc.,  production  of,  983. 

effect  of  nonproduction,  984. 

when  deemed  waived,  984. 
on  accounting  of  guardians,  1035. 
what  payments  allowed  without,  983. 

WAIVER: 

of  disqualification  of  surrogate,  9. 
of  personal  service  of  citation,  84. 

must  be  executed  after  citation  issued,  84, «. 
of  right   of   widow   to    exempt    articles,   by    antenuptial    agreement, 
507,  n. 

by  acceptance  of  bequest  in  lieu  of,  507. 
of  widow's  quarantine  by  accepting  provision  in  lieu  of  same,  560. 
of  right  to  terminate  reference,  119. 
of  rejection  of  claim  against  decedent,  649. 
of  disqualification  of  physician  to  testify,  174,  ».,  175. 

must  be  made  in  open  court,  175,  n. 
of  irregularity,  in  form  of  verification  of  claim,  640. 
of  short  statute  on  rejected  claim,  606,  n.,  630,  649. 
of  undertaking  on  appeal,  1140,  ■«. 
of  production  of  vouchers  on  accounting,  984. 
WARD.     See  Guardian,  etc. 
WARRANT : 

of  commitment.     See  Attachment;  Commitment;  Contempt ;  Decrees, 

etc. 
to  seize  property,  in  discovery  proceedings,  583. 

to  whom  issued,  583. 

how  executed,  583. 
WASTE: 

by  executor,  causing  deficit,  no  right  to  refund  of  legacy  paid,  761. 
committed  by  one  representative,  liability  of  the  other  for,  603. 
of  agent  of  representative,  liability  of  latter  for,  605. 
by  general  guardian,  penalty  for,  1028. 

seizure  of  property  by  public  administrator  to  prevent,  376,  381. 
WIDOW: 

not  next  of  kin  to  decedent,  94,  269,  n.,  821. 

to  be  cited  on  accounting  of  husband's  representative,  940. 

quarantine  t)f,  560. 

period  of,  560. 

origin  of  right,  560. 
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WIDOW  —  continued. 

not  affected  by  nonassignment  of  dower,  560. 

in  what  States,  560. 

relates  only  to  what  lands,  560. 
sustenance  of,  561. 

reasonable  amount,  561. 

surrogate's  discretion  as  to,  561. 

does  not  include  mourning,  561. 

nor  children's  maintenance,  S6l. 

by  temporary  administrator,  415. 
See  Quarantine. 
exemption  of  articles  for,  507.     See  Assets. 
right  of,  to  share  in  decedent's  assets,  821,  831. 

dower  of,  does  not  bar,  822. 

effect  of  divorce,  347,  823. 

dower  not  assigned,  barred  by  conveyance  on  sale  for  debts, 
right  of,  to  administer  on  husband's  estate,  343. 

effect  of  divorce  on  right  to  administer,  347. 
additional  portion  to,  under  statute  of  descent,  814. 
right  of,  to  guardianship  of  minor  child,  1058. 
legacy  to,  in  lieu  of  dower,  745. 

election  in  such  case,  745. 

abatement  of,  756. 

interest  on,  777. 
See  Legacy. 
WIDOWER: 

rights  of,  to  inherit,  346,  824. 

curtesy  of,  not  affected  by  statute  of  descent,  813. 

to  be  deducted,  in  fixing  transfer  tax,  720,  ■«. 


WIFE: 


WILL: 


as  surety  on  husband's  official  bond,  457,  n. 
See  Married  Woman;  Widow. 

distinction  between  deed  and,  182,  n. 
existence  of,  not  presumed  in  absence  of  probate,  132. 
execution  of,  governed  by  law  existing  at  time  of  death,  177. 
governed  by  law  of  what  place,  177. 
in  case  of  will  of  personalty,  179. 
in  case  of  will  of  realty,  178. 
circumstances  of  execution  of,  184. 
effect  of  change  of  residence,  179. 
in  case  of  will  of  nonresidents,  141,  143,  149,  n. 
meaning  of  factum,  180,  181. 
formalities  of  execution,  189. 

governed  by  law  of  domicile,  179. 

before  the  Revised  Statutes,  182. 

subscription  of  testator,  190. 

must  be  at  end  of  will,  190. 

substantial  compliance  with  statute,  suflScient,  190,  195. 

no  exception  in  favor  of  holographic  wills,  192,  n.,  196. 

may  be  signed  by  mark,  191. 

by  hand  of  third  person,  191,  192. 
signature  by  another  person,   191,   192. 
seal  unnecessary,  192. 
publication  by  testator,   194. 

no  particular  form  necessary,  194. 

must  be  unequivocal,  195. 

motive  to  conceal  nature  of  paper,  no  excuse  for  want  of,  194. 

sufficiency  of  proof  of,  195,  196. 

acknowledgment  of  signature,   193,   195. 

by  illiterate  testator,  considered,  201,  n. 
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WILL  —  continued. 

evidence  of,  where  will  signed  by  mark,  169,  202. 

object  of  statutory  requirement,  194,  205. 
attestation  by  witnesses,  198. 

must  be  at  end  of  will,  198. 

sufficiency  of  signature  at  end  of  will,  198. 

may  be  by  mark,  198. 

or  by  aid  of  another,  198. 

intention  must  be  present,   198. 

when  one  witness  may  sign  for  another,  198. 

must  sign  after  signature  by  testator,  198. 

need  not  sign  in  presence  of  each  other,  198. 

must  be  at  time  of  execution  or  acknowledgment,  198. 

request  to  sign,  presumed,  when,  198,  201. 

no  precise  form  of  words  necessary,  198. 

request  may  be  made  by  third  person,  198,  n. 

residence  of  witnesses  to  be  affixed,  200. 

will,  not  affected  by  failure  to  affix  residence,  200. 

attestation  clause,  as  evidence   of  execution,   187,  201,  202 
203. 

lack  of,  creates  no  presumption  against  will,  201,  203. 

no  presumption  of  due  execution  in  absence  of,  201,  203. 
sequence  of  necessary  acts  of  execution,   199. 
proof  of  observance  of  requisites,  201. 
republication,  197. 

what  formalities  necessary  to  republish,  197. 
how  far  effected  by  execution  of  codicil,  197. 
proof  of  signature  of  testator  where  witnesses  dead,  169. 

where  will  signed  by  mark,  169,  191,  202,  203. 
additions  by  witnesses,  200. 
of  nuncupative  will,  241. 

proof  of,  242. 
of  lost  will,  236. 
validity  depending  on  testator's  knowledge  of  contents,  205. 

necessary  to  render  will  valid,  205. 

subsequent  ratification  not  enough,  205,  n. 

in  case  of  impaired  faeulities,  207. 

in  case  of  illiteracy,  207. 

will  need  not  have  been  read  to  testator,  206,  n. 

burden  on  proponent  to  show,  205,  217. 

presumption  as  to  knowledge,  205,  206,  217. 
must  be  determined  as  of  testator's  death,  258,  n. 
testamentary  age,  208. 

nonage,  how  proved,  208,  n. 

old  age  as  affecting  validity,  210. 
of  will  of  married  woman,  208,  n. 

monomaniac,  211. 

habitual  drunkard,  211, «. 
of  mutual  wills,  154. 
of  duplicate  wills,  154. 
of  conditional  wills,  183. 
of  irrevocable  wills,  223,  n. 
as  affected  by  citizenship,  209. 
mental  capacity  of  testator,  210.     See  Testamentary  Capacity. 

question  of,  determined  by  law  of  domicile,  179. 

test  of,  210,  211. 

insane  delusions,  211. 

unnatural  wills,  211. 
effect  of  fraud  or  undue  influence,  216  et  seq. 
mistakes  in  will,  220. 

inquiry  as  to  testamentary  intention,  220. 
immaterial  errors,  221. 


References  are  GeNEBAL  InDEX.  1329 

to  secUons. 

WILL  —  continued. 

parol  evidence  as  to  mistakes,  221,  259  260,  274. 

to  impeach  validity,  220,  272. 
omissions  in  will,  221. 

accidental  omissions  no  ground  for  refusing  probate,  221. 
as  affected  by  statutes  affecting  substance  of  will,  260. 
surrogate's  jurisdiction  to  determine  legality  of  will,  59,  253,  254. 

jurisdiction  of  other  court?,  60,  61. 

bequests  to  literary  institutions,  264. 

limitation  on  charitable  bequests,  267  et  seq. 

bequests  to  city  or  village  corporations,  265. 

gifts  in  trust  for  cemetery  purposes,  2Goa. 

other  trusts,  266. 

validity  as  affected  by  indefiniteness,  266a. 

rule   applied  to   cliaritable  bequests,   2G6a. 

suspension  of  absolute  power  of  alienation  of  lands,  261. 

suspension  of   absolute   ownership  of  personalty,  261.     See 
Suspension. 

effect  of  illegal  suspension,  263. 

accumulation  of  income,  262. 
of  rents  and  profits,  262,  n. 

illegal  provisions  may  be  cut  off,  258,  n. 

rights  of  corporations  to  take  by  will,  268. 

effect  of  charitable  bequest  of  more  than  one-half  the  estate, 
267. 

or  when  made  within  two  months  of  death,  267. 

rights  of  unincorporated  society  to  take,  268. 

bequests  to  foreign  charities,  267. 

bequests  to  State  to  found  fellowships,  void,  268. 
testamentary  character  of  will,  182. 

need  not  contain  technical  language,  182. 

animus  testandi  must  be  present,  182. 

depends  on  substance,  not  on  form,  182. 

conditional  will,  183. 
construction  and  interpretation  of,  253  et  seq. 
what  law  governs,  179. 
court  of  equity,  jurisdiction  of,  00. 
limits  of  surrogate's  power,  255. 

surrogate's   power   as   to,   on   probate   confined  to   wills  of  per- 
sonalty, 244,  254,  255. 

and  to  tliose  executed  within  the  State,  254,  255. 

express  and  implied  power  of  surrogate,  244,  253,  254. 

express  power  limited  to  probate  proceedings,  255. 

in  accounting  proceedings,  253,  254,  970. 

as  incidental  to  other  proceedings,  253. 

provision  relating  to  resident's  will  of  personalty,  255. 

no  power  as  to  will  of  realty,  255. 

except  where  provisions  inseparably  blended,  970,  n. 
from  what  time  will  speaks,  261,  n.,  269. 

as  to  specific  legacies,  736. 
testator's  intention  governs,  258. 

how  collected   in  general,  220,  259. 

clerical  errors  correctible,  221,  259,  260,  274. 
principles  governing,  258. 

construction  by  testator's  family  should  be  given  weight,  258,  n. 
effect  to  be  given  to  all  parts  of  will,  258,  269. 
intestacy  to  be  avoided,  258,  269. 
resort  to  punctuation  for,  260. 
punctuation  may  be  disregarded,  260,  n. 
transposition  of  words,  258,  n. 
scope  of  construction,  256. 
who  may  raise  question  of,  257,  280. 

84 
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WIUj  —  continued. 

canons  of,  enumerated,  269. 

inconsistent  clauses,  how  construed,  269. 

extrinsic  evidence  in  aid  of,  270. 

to  aid  in  reading  and  testing  will,  271,  272. 
in  applying  will,  273. 

direct  evidence  of  intention  not  admissible,  220,  260,  270. 

to  impeach  validity  of  will,  220,  272. 

Wigram's  rules  of  evidence,  270,  n. 
ambiguities,  patent  and  latent,  270. 
words  to  be  taken  in  their  ordinary  sense,  269. 
technical  words,  269. 

use  of  peculiar  words  or  foreign  language,  271. 
parol  evidence  to  test  validity,  -220,  272. 
to  correct  date  of  will,  272,  n. 
inquiring   into  testator's   position,   272. 
designation  of  beneficiary  or  subject-matter,  274. 
falsa  demonstratio  non  nocet,  274. 
cases  of  adverse  claimants  to  same  gifts,  274,  •«. 
description  of  subject-matter  of  legacy,  275. 
revocation  of,  generally  considered,  222.     See  Revocation. 
of  written  will,  modes  of  direct,  222. 
by  writing,  modes  of,  223. 
how  executed,  222. 

mere  existence  of  later  will  does  not  amount  to,  223. 
effect  upon  irrevocable  will,  of  later  one,  223,  n. 
by  destruction  and  cancellation,  224,  225. 
complete  destruction  not  necessary,  224. 
by  execution  of  later  *ill  or  codicil,  223. 
intention  to  revoke  necessary,  225,  227. 
declarations  of  testator  incompetent,  225. 
implied,  223. 

from  inconsistency  of  later  disposition,  223,  227. 

from  change  of  property,  227. 

alteration  in  will,  224. 

from  subsequent  marriage,  228. 

birth  of  child,  229. 
effect  of  revoking  subsequent  will,   230. 

of  revoking  will,  upon  codicil,  226. 
in  case  of  duplicate  wills,  154. 
codicil,  execution  and  effect  of,  223,  231. 
effect  of,  on  will,  223,  231. 
revocation  of  will  by,  223. 
republication  of  will  by,  197,  231. 
effect  on,  of  revocation  of  will,  226. 
included  in  term  "  will,"  232. 

distinguished  from  instrument  referred  to  in  will,  233. 
revocation  of,  230. 
probate  of,  232. 
establishment  of,  by  action,  61,  134. 

will  of  real  or  personal  property,  61. 
where  will  inaccessible,  61,  134. 
judgment  in,  136. 

lost  or  destroyed  will,  59,  61,  134,  234. 
foreign  will  of  personalty,  61,  135. 
jurisdiction  of  Federal  courts,  63. 
probate  of,  in  Surrogate's  Court.     See  Proiate. 
what  wills  provable,  139,  143, 
will  of  Indian  not  provable,  139,  n. 
will  written  in  foreign  language,  153. 
right  to,  not  affected  by  domicile,  143,  143a. 
of  lost  or  destroyed  will,  59,  234. 
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WILL  —  continued. 

inspection  of  will  before  contest,  127,  n. 
of  nuncupative  wills,  240. 
production  of  will  for,  129,  149. 
revocation  of,  276  et  seq. 
mode  of,  governed  by  what  law,  177. 
performance  of,  by  administrator,  c.  t.  a.,  335. 
deposit  and  custody  of,  before  probate,  64a. 
record  of  will,  when  proved,  249. 
of  ancient  wills,  252. 
foreign  wills,  250. 

will  established  in  civil  action,  136,  249. 
filing  nonresident's  will  with  secretary  of  state,  251. 
certificate  to  be  indorsed  on,  when  proved,  246. 
disposition  of  original,  after  probate,  248. 
See  Evidence;  Probate. 
WITNESS : 

surrogate's  power  to  compel  attendance  of,  52,  165,  578. 
competency  of,  in  general,  170  et  seq. 
of  attorney,  174,  176. 
of  physician,    175. 
disabled,  examination  of,  125,  126,  166,  169. 
notice  of  such  examination,  125. 
punishment   by  commitment,    1089,  n. 
subscribing,  examination  of,  in  another  county,  125,  167. 
may  be  demanded,  160,  164. 
when  may  be  taken,  125,  167. 

testimony  of,  does  not  control,  201,  204. 
notice  of  examination,  125. 
effect  of  provision  in  will  for,  171. 

rule  as  to  personal  transactions  with  deceased,  170  et  seq. 
party  interested  as,  170'  et  seq.     See  Probate. 
surety  as  interested  witness,  172,  n. 
releasing  interest,  173. 
death  of  subscribing  witness,  effect  of,  169. 

qualification  of  survivor  to  prove  testator's  mark,  169,  202. 
professional  experts  as,  213. 
nonprofessional  opinions,  214,  215. 
privileged  communications,  174  et  seq. 
qualification  of,  as  to  execution  of  will,  171. 

as  to  other  issues.  172. 
attestation  of  will  by,  193,  198. 
conflict  of  testimony  of,  204. 
corroboration  of,  by  third  persons,  204,  n. 
fees  to,  in  discovery  proceeding,  578. 

punishment  of,  for  failure  to  attend,  579. 
or  to  answer  questions,  580. 
WOMAN: 

may  be  executor,  etc.,  100,  148,  304,  344,  n. 
as  surety  on  husband's  official  bond,  457,  n. 
See  Married  Woman;  Widoic. 
WORDS : 

transposition  of,  in  wills  to  aid  interpretation,  258,  n. 
to  be  taken  in  their  ordinary  sense,  269. 
technical,  evidence  to  explain,  269. 
peculiar,  use  of,  in  will,  271. 
foreign,  271. 
ambiguous,  270. 

See  Definitions. 
WEONGS: 

to  decedent's  property,  executors'  right  of  action  for,  543. 
to  his  person,  544. 

[Whole  Numbeb  of  Pages  1537.] 


i 


1 


mmt^ 


'l!!:'::ili;' 


gliiipior 


I'l-n:;', 


ijilii: 


•"«, 


Illllllll^^ 


iiii 


><»"S  < 


ifflHil^ 


